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Morrison  R.   Waite,   Cliief  Justice  of  the   United    States, 


Supreme  Court  of  Louisiana, 

New  Orleans,  April  2,  1889. 

The  Conrt  was  dniy  opened.    Pregent,  their  Honors,  Edward  Ber- 

mndez,  Chief  Jastice  ;  and  Felix  P.  Poch6,  Charles  E.  Fenner,  Lynn 

B.  Watkins,  Samuel  D.  McEuerj,  Associate  Justices. 

When  Hon.  Thomas  J.  Semmes  rose  and  paid  a  most  eloquent  and 

toacliing  tribute  to  the  memory  of  the  departed  Chief  Justice.     The . 

death  of  Chief  Justice  Waite  was  no  ordinary  one,   when  it  was 

-considered  that  but  six  people  have  occupied  that  high  office  during 
^  100  years. 

The  speaker  reviewed  the  life  of  the  dead  Chief  Justice  and  eulo- 
gized his  sterling  qualities  of  heart  and  mind  and  his  great  ability  to 
distinguish  between  the  right  and  wrong.  Southerners  who  went  to 
Washington  and  app*iared  at  the  bar  of  the  Supreme  Court  found  in 
the  Chief  Justice  a  signally  polite,  courteous  and  friendly  judge.  In 
conclusion,  Mr.  Semmes  hoped  that  the  present  Administration,  in 

looking  around  for  Mr.  Waiters  successor,  might  find  a  man  equally  fit 
to  succeed  liim. 
Hon.  Carleton  Hunt  then  arose  to  second  the  motion  to  adjourn. 

The  speaker  referred  to  the  deceased  ns  a  typical  American  judge, 
even  minded,  right  thinking,  well  balanced,  conservative  and  pa- 
triotic. He  was  the  kindest,  most  gentle,  most  unaffected,  most  in- 
formal and  most  dignified' judge  one  could  imagine. 

Mr.  Henry  C.  Miller,  in  a  masterly  addiees,  referred  to  the  decisions 
of  the  Chief  Justice  as  a  proof  of  his  talent  as  a  lawyer,  his  justice  as 
a  magistrate,  and  his  worth  as  a  man. 

Judge  J.  S.  Whitaker,  one  of  the  oldest  members  of  the  bar,  joined 
in  the  eulogistic  testimonials  which  had  been  spoken. 

Chief  Justice  Bermudez,  responding  for  the  Court,  said  : 

It  is  eminently  proper  when  a  public  functionary  has  signalized 
himself  in  the  discharge  of  his  duties  and  departs  from  among  his 
fellow-men  that  a  tribute  of  respect  be  paid  to  his  memory,  and  that 
his  achievements  be  announced  for  transmission  to  posterity.    Partic- 
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nlarly  ought  thiB  to  be  the  case  when  the  fuDctionary  was  the  head 
and  representative  of  one  of  the  brancheB,  perhaps  the  most  import- 
ant, of  the  government  of  a  great  country,  and  has  responded  to  the 
trust  and  confidence  relied  in  him  by  his  fellow- citizens. 

It  is  an  observable  incident  in  the  history  of  the  highest  court  in  the 
land,  that  it  is  not  until  some  eight  months  after  the  death  of  Chief 
Justice  Chase,  in  May,  1873,  that  the  vacancy  thus  created  was  filled 
by  President  Grant.  This  was  done  only  in  January  following,  th6 
seat  remaining  unoccupied  until  March  ensuing. 

Surely  the  delay  was  not  occasioned  by  the  scarcity  of  able  men 
and  of  aspirants,  for  there  were  not  few.  It  is  attributable  to  the 
almost  insurmountable  difficulty  encountered  in  selecting  one  answer- 
ing the  exigencies  of  the  difficult  days  capable  of  piloting  safely  amid 
the  rocks  and  rapids  through  which  the  Republic  was  then  struggling 
to  pass  and  of  securing  the  endorsement  of  the  confirming  power. 

Such  men  as  Conkling,  Williams  and  Cashing,  who  were  then 
deemed  competent,  met  with  such  irresistible  opposition  that  the 
thought  of  pressing  either  had  to  be  abandoned  and  the  name  had  to 
be  withdrawn. 

In  spite  of  the  secrecy  cloaking  the  proceedings  of  the  confirming 
authority  it  has  transpired  that  when  the  name  of  the  great  public  ser- 
vant and  excellent  citizen,  whose  loss  we  mourn,  was  sent  for  consid- 
eration, a  senator  of  incalculable  influence  argued  in  disparagement  of 
him  for  a  considerable  time ;  but  the  character  and  worth  of  him  whom 
he  had  so  strenuously  attacked,  stood  so  high  that  when  he  closed  his 
remarks  not  one  of  the  sixty-odd  other  senators  present  undertook  to 
answer^  and  that  when  the  vote  was  taken  it  resulted  in  the  affirmative 
without  any  exception,  the  opposing  senator  not  participating  either 
way. 

The  delay  which  elapsed  between  the  appointment  and  induction 
into  office  was  absorbed  by  the  study  ^hicli  the  new  Chief  Justice  had 
to  make  of  the  rules  and  machinery  of  the  court,  as  never  before  had 
he  occupied  a  juilicial  position  of  that  court,  he  showed  himself  an  ex- 
cellent administrator. 

The  reports  of  the  United  States  Supreme  Court  will  remain  eternal 
witnesses,  bearing  testimony  that  during  the  fourteen  years  which 
elapsed  since  his  assumption  of  his  exalted  position  he  has  proved 
himself  remarkably  diligent  and  industrious,  so  much  so  that  overwork 
impaired  his  health,  shattered  his  robust  constitution  and  shortened 
his  earthly  career. 

His  perfect  rectitude,  his  extensive  and  solid  learning,  the  sound- 
ness and  breadth  of  his  intellect,  his  superior  sense  and  judgment,  hia 
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refined  sagacity,  his  unbendiog  impartiality,  bis  stern  devotion  to 
dnty,  his  unassumed  modesty,  his  indomitable  independence,  his  fear- 
less energy,  his  untiring  forbearance  and  indiscriminating  urbanity, 
his  thorough  knowledge  of  men  and  things,  his  spirit  of  conversation, 
his  magnanimity,  in  a  word,  his  incontestable  wisdom,  have  made  him 
one  of  the  most  conspicuous  figures  in  the  country.  He  enjoyed  the 
confidence  and  esteem  of  his  associates  and  the  whole  bar. 

It  may  very  appropriately  be  said  of  Chief  Justice  Waite  that  in  the 
fulfillment  of  hia  ofiScial  duties  he  -made  no  distinction  of  persons. 
Neither  the  rich  nor  the  poor,  the  powerful  nor  the  weak,  the  high  nor 
the  low,  weighed  heavier  or  lighter  than  the  law  authorized  in  the 
scales  of  justice  which  his  hand  regulated.  All  were  treated  alike, 
according  to  their  merits  or  demerits.  In  his  mind  no  section  of  the 
country  was  entitled  over  another  to  any  preference  owing  to  its  geo- 
graphical position  or  to  the  political  color  of  its  inhabitants. 

He  knew  no  rules  in  the  administration  of  justice  save  those  indel- 
libly  engraved  in  the  organic  or  paramount  law  which  he  had  sworn  to 
support  and  in  the  domestic  or  international  legislation  passed,  or  juris- 
prudence announced  in  accord  therewith.  He  was  as  jealous  of  the 
rights  of  the  distinct  sovereignties  which  compose  the  Union,  as  he 
was  of  the  predominant  prerogatives  of  the  Union  itself. 

His  motto  seems  to  have  been  :  Fais  ce  que  dois,  advienne  que  pourra. 

Alas!  the  fatal  hour  of  his  departure  finally  struck!  The  chair 
which  he  had  so  creditably  filled  to  the  very  last  moment  of  his  ofilcial 
career  is  once  more  vacant  and  is  now  draped  in  solemn  mourning ! 

The  entire  country,  the  mass  of  the  people,  citizens  and  aliens,  the 
bench  and  the  bar,  the  legislative  and  executive  departments.  State 
and  Federal,  all  unite  in  proclaiming,  with  one  voice  and  unfeigned 
deep  regret,  that  the  nation  has  sustained  a  heavy  loss  and  that  the 
name  of  the  lamented  deceased  will  be  transmitted  to  posterity  as  that 
of  a  great  and  virtuous  man,  ot  an  illustrious  citizen,  of  an  excellent 
public  servant,  a  most  worthy  member  of  the  august  tribunal  once 
adorned  by  the  luminous  Marshall  and  the  immortal  Taney. 

Honor  to  his  memorj  and  peace  to  his  ashes  ! 

The  Court  stands  adjourned  without  transacting  any  business,  and 
the  matters  fixed  for  this  day  are  continued  to  to-morrow. 
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140       I 

1«  m 
No.  10,092.  -40      1 

48    942 

The  State  ex  rel.  Jambs  Sweeney  vs.  Albert  VoORHiESy  Judge,      i  ''    ^ 

Etc.,  bt  als.  I?iA«_«8 

A  Difltrict  Court  has  do  Jurisdiction  over  a  cause,  the  object  of  which  Is  to  have  it  deter- 
mined that  claims,  to  enforce  which  salts  are  apprehended  to  be  brought  before  a  city 
eonrt  in  unappealable  amounts,  have  been  paid  or  setttled . 

As  a  corollary,  such  eonrt  has  no  right  to  issue  an  injunction  to  prevent  the  creditor  ftom 
instituting  such  suits. 

It  will  be  time  enough  to  urge  the  plea  ot  payment  when  the  claims  are  put  in  suit.  It  is 
not  to  be  presumed  that  if  the  same  is  established,  the  city  Judge  will  not  maintain  it 
or  will  violate  the  brw  and  his  official  oath-    39  Ann.  619  affirmed. 


^    I 


SUPREME  COURT  OF  LOUISIANA. 


state  ex  rel.  Sweeney  vs.  Judge  et  aU. 


While  under  Article  90  of  the  Constitution  thin  court  would  be  impotent  tt  upturn  an  illegal 
Judgment  overroling  the  defense  of  payment,  it  could,  under  proper  charges  and  proof, 
afford  adequate  relief  under  Article  900  of  the  same  Gonstitution. 

A    PPLICATION  for  Certiorari  and  Prohibition. 


T.  M.  Gill,  for  the  Relator. 
W.  8.  Benedioty  contra. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  application  for  a  Prohibition. 

The  relator  complains  that,  in  a  case  over  which  he  has  no  jurisdic- 
tion, the  district  judge  has  issued  an  injunction,  forbidding  him  from 
bringing  suit^  before  a  city  court  against  certain  parties  named. 

The  relator  states  substantially  that  tlie  ground  upon  which  the  in- 
junction was  allowed  is,  that  the  plaiutififs  fear  that  the  defendant 
(who  is  the  relator  here)  will  sue  theiu  before  said  court  on  items  of 
alleged  indebtedness,  reduced  to  unappealable  amounts,  while  the 
aggregate  of  the  same  exceeds  the  lower  limit  of  the  jurisdiction  of 
this  Court;  that  the  amounts  which  he  apprehends  may  thus  be  put  in 
suit  have  been  paid  or  settled,  and  that  the  object  of  the  defendant 
(relator)  in  said  future  or  eventual  suits  is  to  recover  twice  his  claims 
and  to  vex  and  harass  them. 

The  defendant  in  the  injuction  proceeding  filed  an  exception  to  the 
jurisdiction  of  the  district  court,  over  the  subject  matter  -,  but  the  same 
was  overruled. 

The  defendant  now  appears  before  this  Court  and  invokes  its  super- 
visory powers  to  declare  that  said  district  court  has  no  jurisdiction  in 
the  premises. 

In  his  return  the  district  judge  answers  that  he  has  jurisdiction  of 
the  main  demand  and  that  he  has  authority  to  maintain  it. 

At  first  sight  it  is  apparent  that  the  district  court  has  no  power  to 
decide  that  which  another  court  of  undoubted  jurisdiction  would  have 
the  exclusive  right  of  determining  on  a  proper  issue. 

Were  it  otherwise,  a  clash  of  jurisdiction  might  arise  to  which  no 
remedy  could  be  applied.  Such  discordance  and  conflict  in  the  judicial 
department  must  by  all  legal  means  be  avoided. 

If  it  bo  true  that  the  plaintiffs  iu  the  injunction  case  have  already 
paid  or  settled  for  the  items  of  indebtedness  which  they  say  they  fear 
the  defendant  in  the  suit  proposes  to  sue  them  for  before  the  city  court, 
and  if  the  defendant  in  the  suit  actually  brings  the  apprehended  suits, 
it  will  be  time  enough  for  the  defendants  in  the  same  to  plead  and 
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SUte  ex  rel.  Rice  th.  Sheriff. 


show  payment  It  is  not  to  be  presumed  tbat,  if  soch  be  the  case,  the 
city  jndge  will  violate  the  law  and  his  ofBcial  oath  and  overmle  the 
plea  of  payment  aod  oondemn  the  parties  to  pay  again. 

Were  he  to  do  so,  this  Court  would  have  no  jurisdiction  to  reverse  his 
judgments  under  any  remedial  writs  justified  by  Article  90  of  the  Con- 
fttitutioD  ;  but  it  surely  would  have  jurisdiction  on  proper  averments 
and  proof,  to  prevent  the  further  abuse  of  power  by  any  inferior  judge, 
under  the  provisions  of  Article  200  of  the  Constitution. 

This  application,  although  somewhat  differently  garbed,  presents  the 
same  question  as  was  submitted  and  determined  in  the  germane  case 
of  State  ex  rel.  Sweeney  vs.  Righ  tor,  Judge,  39  Ann.  610,  in  which  it 
was  held  that  the  Constitution  guarantees  to  every  person  the  right  to 
seek  redress  through  the  couits  for  any  injury  to  his  person  or  prop- 
erty, and  to  enforce  any  legal  demand  therein  ;  and  so,  that  a  court  is 
without  power  to  prevent  by  an  injunction  a  person  from  bringing  a 
suit  before  another  court  of  competent  jurisdiction  to  enforce  a  right 
claimed,  or  redress  an  alleged  grievance. 

This  controversy  presents  no  feature  which  removes  it  beyond  the 
compass  of  that  ruling. 

It  is  therefore  ordered  that  a  peremptory  Prohibition  issue  herein  as 
prayed  for  and  according  to  law. 


40        » 
No.    10,099.  48  1407 

The  State  ex  rel.,  George  B.  Rice  vs.  Charles  A.  Butler,  Crii^i- 

NAL  Sheriff. 

A  perton  indioted  for  »  capital  offense  is  not  entitled  to  bail  on  the  gronnd  that  his  oam  has 
been  oontinned  at  the  instance  of  the  State,  if  it  appears  that  the  only  effect  of  snoh 
contlnnance  is  to  postpone  the  trial  to  the  next  month  aftor  the  data  for  which  the  trial 
had  been  fixed. 

An  indictment  for  a  capital  offense  affords  suflieieiit  presnmption  of  the  gnUt  of  the  accused, 
to  remoTe  him  from  the  right  to  ball  ander  the  provisions  of  Article  9  of  the  Constitu- 
tion. 


A    PPLICATION  for  Habeas  Corpus. 


John  J.  Mnney  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  This  is  an  application  by  means  of  the  writ  of  habeas 
corpus,  to  be  admitted  to  bail  by  the  relator  who  is  held  in  custody 
under  an  indictment  for  arson,  and  who  complains  that  he  has  been 
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denied  his  constitutioDal  right  to  a  speedy  trial  through  tlie  fault  of 
the  State. 

The  record  shows  that  the  indictment  against  him  was  returned  into 
conrt  on  the  22d  of  November,  1887,  and  that  the  trial  of  his  case  was 
fixed  for  the  20th  of  December  following. 

On  that  day  relator,  the  accused,  was  in  court  ready  for  trial,  but 
the  State  was  not  ready,  and  on  motion  a  continuance  was  ordered. 

The  motion  for  a  continuance  was  grounded  on  the  absence  of  the 
district  attorney  from  the  city,  and  on  other  dilatory  reasons,  which 
were  considered  as  satisfactory  by  the  trial  judge.  Relator  then  ap- 
plied to  the  district  judge  to  be  admitted  to  bail  for  the  same  reasons 
substantially  which  ground  his  present  application  to  this  court,  and 
his  motion  was  overruled. 

His  point  is  that  a  continuance  of  his  trial  at  the  instance  of  the 
State  entitles  him  to  bail,  although  the  crime  for  which  he  stands  in- 
dicted is  not  a  bailable  offense,  under  the  Constitution. 

Under  the  provisions  of  section  841  of  the  Revised  Statutes,  the 
crime  of  arson  as  charged  against  relator  is  punished  by  death,  hence 
it  is  a  capital  offense. 

Now  Article  9  of  the  State  Constitution,  which  secures  the  benefit  of 
bail  in  criminal  prosecutions  provides  that:  *'All  persons  shall  be 
bailable  by  snfBcient  sureties,  unless  foi  capital  offenses  where  the 
proof  is  evident  or  the  presumption  great." 

Criminal  jurisprudence  has  long  since  settled  the  rule  that  an  in- 
dictment furnishes  absolute  evidence  that  the  proof  is  evident  and  tlie 
presumption  great  as  regards  the  right  to  bail.  Territory  vs.  Benoit,  1 
Martin,  142  j  State  vs.  Merrick,  judge,  10  Ann.,  424  j  State  ex  rel., 
Hunter  vs.  Sheriff,  35  Ann.,  605.  Church  on  Habeas  Corpus  $403,  and 
authorities  cit^ed  in  note.  Hence  it  follows  that  under  the  general  lule 
relator  is  not  entitled  to  bail. 

But  his  contention  is  that,  under  the  circumstances  of  his  case,  ho 
comes  under  an  exception  to  the  general  rule,  and  he  rests  his  applica- 
tion on  the  following  dictum  in  McFarlane'4  case,  1  Martin  416 :  <'In 
case  of  a  mistrial  or  of  a  continuance,  at  the  instance  of  the  territory, 
as  the  confinement  may  be  extended  to  a  considerable  length,  there 
would  be  no  impropriety  in  listening  to  a  motion  to  bail." 

But  relator^s  application  does  not  present  the  exceptional  circum- 
stances contemplated  in  that  decision,  and  nothing  here  suggests  the 
probability,  under  the  effect  of  the  continuance,  of  a  confinement  to  a 
considerable  length. 

In  his  petition  relator  himself  avers  that  the  only  effect  of  tlie  con- 
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tinaaDce  will  be  to  hold  him  in  custody ,  "denied  the  privilege  of  a 
trial  antil  sometime  in  the  coming  month,"  which  begins  to-morrow ; 
and  we  are  informed  by  the  district  attorney  that  the  case  will  be  fixed 
for  trial  for  Friday  next,  the  sixth  day  of  that  month. 

The  terms  of  the  criminal  district  court  of  the  parish  of  Orleans  suc- 
ceed each  other  every  month,  and  everything  points  to  a  rapidly  ap- 
proaching trial  of  relator  under  the  charge  which  is  pending  against 
him. 

Hence  his  case  under  the  present  application  presents  no  reasons  to 
warrant  the  interference  of  this  court  at  the  present  stage  of  the  pro- 
ceedings. Nothing  in  this  application  suggests  any  features  to  distin- 
guish this  case  from  that  of  Hunter  in  tlie  35th  Ann.,  605,  in  which  a 
similar  application  was  denied,  after  a  thorough  review  of  our  own, 
and  general,  criminal  jurisprudence. 

It  is  therefore  ordered  that  the  writ  is  discharged  at  the  relator's 
costs. 


No.  10,084. 
The  State  op  Louisiana  vs.  Christoval  Joseph. 

An  appeal  in  a  criminal  case  will  not  be  dismissed  where  the  transoript  is  filed  within  three 
days  after  the  retnm  day. 

To  admit  proof  of  a  oaose  or  oaoses  suspending  prescription  pleaded  in  bar  of  the  proseoa- 
tion,  such  cause  or  causes  must  be  averred  in  the  indictment. 

Where  a  party  is  prosecuted  under  an  indictment  for  murder  and  convicted  of  manslaughter 
and  the  Judgment  is  arrested  because  on  the  face  of  the  indictment  a  proeeoution  for 
manslaaghter  is  barred  by  prescription,  the  case  cannot  be  remanded  to  enable  the  pros- 
ecuting officer  to  amend  the  indictment  by  averring  facts  showing  a  suspensioD  of  pre. 
scription. 

And  whei-e  it  appears  that  the  accused  is  protected  by  prescription  fh>m  prosecution 
under  a  new  indictment  for  manslaughter,  the  prosecution  must  terminate  and  the  ac- 
cused be  discharged. 

When  a  party  has  been  indicted  for  murder  and  convicted  of  manslaughter,  he  stands  acquit- 
ted  of  murder  and  can  never  be  tried  again  for  that  offense. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
EsHlette,  J. 


M.  J.  Gunninghamf  Attorney   General,  and  John  AT.  Ogden,  District 
Attorney,  for  the  State,  Appellant. 

1.  An  appeal  in  a  criminal  case  filed  within  three  .judicial  days  after  the  expiration  of  the 
ten  days  aUowed  by  law,  will  not  be  dismissed.    State  vn.  Francis,  J8  Ann.  464. 

2.  When  a  conviction  of  manslaughter  is  had  upon  an  indictment  for  murder  and  judgment 
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Is  arrested  on  the  groand  that  on  the  face  of  the  indictment  the  offense  is  prescribed, 
the  case  should  be  remanded  without  pn^jadice  to  the  righte  of  the  State  to  a  legal 
prosecution,  if  it  is  shown  that  an  erroneous  allegation  had  been  made  in  the  indictment 
which  affected  the  question  of  preeodption.    36  Ann.  978. 

E,  P.  Veame  aud  F.  F,  Perrodin,  for  Defendant  and  Appellee. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  appeal  is  taken  bj  the  State  from  a  judgment  sus- 
taining a  motion  in  arrest  of  judgment  in  a  prosecution  of  the  defend- 
ant for  murder,  resulting  in  his  conviction  of  manslaughter. 

There  is  a  motion  to  dismiss  the  appeal  on  the  ground  that  the  tran- 
script of  appeal  was  not  filed  in  ten  days  after  the  order  of  appeal  was 
granted. 

The  appeal  was  granted  on  the  17th  of  November,  1887.  The  tran- 
script was  filed  on  the  dOth,  same  month.  The  ten  days  expired  on 
the  27th  of  November  and  the  filing  of  the  transcript  was  within  three 
days  thereafter,  which  was  in  time.  State  vs.  Corcoran,  38  Ann.  950* 
State  vs.  Butler,  38  Ann.  392.    State  vs.  Hampton,  33  Ann.  1252. 

Tlie  motion  to  dismiss  is  tlierefore  i-efused. 


On  the  Merits. 

As  stated  above,  the  accused  was  tried  on  an  indictment  for  murder 
and  convicted  of  manslaughter.  After  the  verdict  of  the  jury  was  ren- 
dered, he  filed  a  motion  in  arrest  of  judgment  upon  the  ground  sub- 
stantially : 

That  his  prosecution  for  and  conviction  of  manslaughter  was  barred 
by  the  prescription  of  one  year — more  than  one  year  having  elapsed 
from  the  date  of  the  commission  of  the  offense  as  charged  in  the  bill 
and  the  filing  of  the  indictment. 

The  district  attorney  thereupon  offered  to  traverse  the  motion  in  ar- 
rest and  show  that  the  death  did  not  occur  at  the  date  charged  in  the 
indictment  but  subsequently  thereto  and  at  a  date  less  than  one  year 
prior  to  the  finding  of  the  indictment— and,  also: 

That  there  had  been  no  legal  session  of  a  grand  jury  between  the 
death  of  the  person  charged  to  have  been  murdered  and  the  finding  of 
the  indictment. 

The  trial  judge  rejected  this  traverse  and  sustained  the  motion  in 
arrest  and  discharged  the  accused ;  from  which  the  State  has  appealed. 

The  ruling  of  the  judge  was  undoubtedly  correct. 

Apart  from   the  effect — which  the  traverse  involved— to  contradict 
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an  inportaDt  averment  in  tlie  indictment  as  to  the  time  when  the 
offense  was  committed — the  causes  relied  on  or  asserted  by  the  State 
to  suspend  the  prescription  pleaded  were  not  alleged  in  the  indictment, 
and  to  authorize  such  proof  at  any  stage  of  the  prosecution,  it  was 
essential  that  the  proper  averments  with  reference  thereto  should  have 
been  made  in  the  bill. 

In  a  similar  case  to  the  one  before  us,  where  a  party  had  been  tried 
for  murder  and  convicted  of  manslaughter  and  the  judgment  had  been 
arrested  ol  a  plea  of  prescription — ^the  case  of  the  State  vs.  Victor,  38 
Ann.  978 — this  Court  used  the  following  language : 

*'To  admit  proof  on  the  trial  touching  the  existence  of  the  facts  nec- 
essary to  a  suspension  of  prescription  it  is  essential  that  these  facts 
should  be  averred  in  the  mdictment.  (Citing  State  vs.  Bilbo,  19  Ann. 
76;  State  vs.  Pierce,  lb.  90;  State  vs.  Bryam,  lb.  435.)  And  this  is 
necessary  where  the  indictment  charges  murder  only  and  the  jury  con- 
vict of  manslaughter.  (Cidng  State  vs.  Foster,  7  Ann.  255 }  State  vs. 
Freeman,  17  Ann.  69 ;  State  vs.  Morrison,  31  Aon.  211.)  It  is  clear  that 
such  testimony  was  not  admissible  at  that  stage  of  the  proceedings,  or 
in  fact  at  any  stage  of  the  proceedings,  in  the  absence  of  the  required 
averments  in  the  indictment;  but  it  was  particularly  objectionable  on 
the  trial  of  a  motion  in  arrest,  for  the  reason  that  such  motion  rests 
and  must  bo  determined  on  the  face  of  the  record,  and  also  for  the  more 
vital  reason  that  the  motion  presented  questions  of  fact,  which  could 
be  passed  on  alone  by  the  jury .^' 

In  the  case  from  which  we  quote,  while  sustaining  the  motion  in 
arrest  of  judgment,  the  Court  did  not,  by  the  terms  of  the  decree,  put 
an  end  to  the  prosecution,  but  the  judgment  was  ariested  without  preju- 
dice to  the  State  to  further  prosecute  for  the  crime  of  manslaughter; 
and  it  is  urged  that  in  the  instant  case  a  like  reservation  should  be 
made  in  the  event  we  sustained  the  decree  arresting  the  judgment,  as 
we  have  done. 

We  cannot  do  this.  It  is  to  be  noted  that  in  the  case  of  State  vs. 
Victor  referred  to,  and  in  the  cases  cited  in  our  opinion  sustaining  our 
ruling  therein  upon  the  point  under  consideration,  the  cause  of  the 
suspension  of  prescription  was  not  that  urged  in  the  instant  case,  but 
was  the  absconding  or  fleeing  of  the  accused  from  justice,  which  prevent- 
ed the  running  of  prescription  up  to  the  very  time  of  the  filing  of  the 
indictment,  so  that  another  prosecution  for  manslaughter  in  that  case 
would  have  been  seasonable  and  uneffected  by  the  question  of  pre- 
scription. 

In  the  instant  case,  however,  it  is  virtually  admitted  by  the  counsel 
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for  the  State  that  a  prosecation  of  the  accased  under  another  indict- 
ment for  manslaughter  would  be  futile,  for  he  asaerts  that  a  new  indict- 
ment for  manslaughter  would  be  prescribed  on  its  very  face,  and  could 
only  legally  have  been  filed  before  the  2d  of  November,  1887. 

In  view  of  the  futility  of  a  further  prosecution  for  manslaughter  un- 
der another  indictment,  the  counsel  urges  that  the  case  be  remanded 
in  order  that  he  may  amend  the  present  indictment  and  try  the  accused 
under  it  as  amended. 

This  cannot  be  done.  The  law  contemplates  and  requires  that 
amendments  to  an  indictment  must  be  made  during  the  progress  of  the 
trial  and  before  the  case  is  submitted  to  the  jury.  This  is  especially 
manifest  where  the  amendment  consists,  as  in  the  instant  case,  of  the 
averment  of  facts  to  be  necessarily  passed  upon  by  the  jury  in  making 
up  their  verdict. 

After  a  judgment  has  been  arrested,  and  arrested  for  an  omision  in 
the  indictment  of  averments  essential  to  the  conviction  of  the  accused' 
and  where  the  prosecuting  officer  has  failed  even  to  ask  leave  to  amend 
though  the  necessity  for  such  amendment  was .  disclosed  to  him  dur- 
ing the  trial,  there  is  no  authority  for  remanding  the  case  that  these 
omissions  might  be  supplied  and  the  party  again  tried  under  an  in- 
dictment thus  perfected,  for  the  omission  of  which,  in  essential  partic- 
ulars, the  judgment  had  been  arrested  and  the  conviction  quashed. 

Such  a  proceeding  or  disposition  of  the  case  would  contravene  the 
fundamental  principals  of  the  criminal  law. 

Judgment  affirmed. 


40      g|  No.  10,016. 

118     85ol 

'  The  State  op  Louisiana  vs.  The  American  Cotton  Oil  Trust, 

BT    AL. 

The  only  qneatioii  on  this  appeal  la  as  to  whether  a  caoae  of  action  i«  set  forth  a)(alnat 
Glenny  &  Vlolett. 

Conaidering  the  allegation  ot  the  petition  that  the  principal  defendant  has  sold  or  ex- 
changed $34,000,000  of  stock  certificates  for  $10,000,000  or  less  of  property ;  and  consid- 
ering that  the  sole  allegation  connecting  G.  SlY.  with  the  matter  is  the  simple  one  that 
they  are  engaged  iu  seUing  and  dealing  in  these  oertiflcates,  without  any  saggestiou 
that  they  act  as  agents  of  the  Trust,  or  enjoy  any  exolasive  privilege  not  open  to  every 
other  person.  Held :  First,  that  no  reason  is  set  forth  for  enjoining  G .  &  V.  ttom  sell- 
ing, while  leaving  the  rest  of  the  world  at  liberty  to  do  so ;  second,  that  whatever  be 
the  validity  of  the  certificates  as  shares  of  stock,  and  whether  or  not  they  confer  on  the 
holders  the  privileges  ot  corporate  shareholders,  they  certainly  represent  an  interest  in 
the  property  for  which  they  were  taken,  and  have  a  value,  and  cannot  be  placed  hort  lU 
•oimnsTM  by  an  iiOonotion. 
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state  VK.  Amefjcati  ('ott«>ii  (Ml  Trnnt  et  al. 

APPEAL  from  the  Civil  District  Conit  for  the  Parish  uf  Orleans  : 
HouMton.  J. 


M.  J,  Cunninghanty  Attorney  General,  and   E.  Hmcard  McCcUeb,  for 
the  State,  Appellant. 

Bayne,  Denegre  i&  Bayne  and  Semm^  it  Legendre  for  Defendant  and 
Appellee. 

J.  O.  Nixon,  Jr.,  for  Gienny  &  Violett,  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fknner,  J.  The  State  is  appellant  from  two  judgments,  with 
which  the  main  defendant  in  the  case  has  no  concern,  and  which  a^e 
exclasively  in  favor  of  a  subordinate  defendant,  the  firm  of  Gienny  & 
Violett.  The  first  judgment  is  one  dissolving  the  preliminary  injunc- 
tion, in  so  far  as  it  concerned  Gienny  &  Violett,  and  the  second  is  one 
maintaining  their  exception  of  no  cause  of  action  and  dismissing  the 
suit  as  to  them.  A  similar  exception  interposed  by  the  American 
Cotton  Oil  Trust  was  overruled  and  the  case,  as  to  it,  must  pass  to 
trial  on  the  merits  in  the  court  below.  The  Oil  Trust  is  not  a  party  to 
this  appeal  and  it  is  important  that  we  should  not  trench  upon  the 
merits  of  its  important  controversy  with  the  State  further  than  the 
necessities  of  the  case  before  us  absolutely  require. 

The  suit,  as  against  the  Oil  Trust,  has  a  two-fold  object ;  first  to 
restrain  it  ft'om  carrying  on  business,  violating  as  is  alleged,  the  Con- 
stitution of  the  State ;  secondly,  to  have  it  adjudged  guilty  of  unlaw- 
fully usurping  the  franchises  and  privileges  of  a  corporation  without 
being  duly  incorporated. 

Amongst  other  things,  the  petition  alleges  that  the  Oil  Trust  ^'has 
issued  some  $34,000,000  of  stock  certificates  and  has  sold  or  exchanged 
the  same  for  property  less  than  $10,000,000  in  value.^^ 

The  solitary  allegation  connecting  Gienny  &  Violett  with  the  mat- 
ter is  the  following:  ^'That  Gienny  &  Violett,  a  commercial  firm  domi- 
ciled and  doing  business  in  the  city  of  New  Orleans,  are  engaged  in 
selling  and  dealing  in  so-called  shares  of  stock  issued  by  the  said 
American  Cotton  Oil  Trust." 

This  allf  gation  does  not  import  that,  in  their  dealing,  Gienny  & 
Violett  act,  in  any  manner,  as  the  agents  of  the  Oil  Trust,  or  that  they 
enjoy  any   exclusive  privilege  of  selling  and  dealing  in  these  certifi- 
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categ,  or  that  they  are  doing  anything  which  any  number  of  other  per- 
sons may  not  also  be  engaged  in  doing. 

We  are  at  once  confronted  with  the  inquiry  as  to  how  the  purposes 
of  the  Slate  in  tliis  suit  are  to  be  advanced  by  enjoining  Git* nny  & 
Violett  from  dealing  in  these  certificates^  while  leaving  all  the  rest  of 
the  world  at  liberty  to  do  so. 

But  a  still  more  pertinent  suggestion  presents  itaelf,  which  is  this : 
If,  as  alleged,  these  certificates  have  been  taken  as  the  price  or  in  ex- 
change for  $10,000,000  of  property  transferred  to  the  Trust,  then, 
whatever  be  their  validity  and  effect  as  shares  of  stock,  whether  or 
not  they  confer  on  the  holders  the  privileges  of  corporate  stockholdeis, 
and  whether  or  not  they  confer  any  right  to  participate  in  the  carry- 
ing on  of  any  illegal  business — yet,  they  undoubtedly  do  represent 
an  interest  in  the  property  referred  to  and,  as  such,  have  a  legal  and 
real  value,  and  we  cannot  understand  how  such  property  rights  can  be 
placed  hora  de  commerce  by  an  injunction. 

Judgment  affirmed. 


No.  9961. 
Ratb  McCaffret  vs.  John  H.  Benson. 

A  married  woman,  whose  hasband  ha«  left  her,  and  has  disappeared,  and  after  several 
jears  is  reported  dead,  and  who  believes  that  her  said  hasband  is  dead,  will  be  held  to 
have  been  in  fcood  faith,  in  contracting  a  second  marriage,  although  sach  msrriage  was 
subsequently  declared  Judicially  to  have  been  null,  ror  reason  of  her  want  of  legal  ca- 
pacity to  contract  matrimony. 

When  both  parties  to  a  marriage  declared  null  are  shown  to  have  been  in  good  faith,  such 
marriage  will  have  its  civil  effects  as  relates  to  the  parties,  and  among  such  effects  will 
be  included  the  legal  community  partnership  of  acquests  and  gains  which  results  accord- 
ing to  law  from  a  legal  marriage. 

The  community  will  be  dissolved  by  the  Judgment  which  declares  the  nuliiy  of  the  mar- 
riage ;  and  its  liquidation  must  be  effected  as  would  be  the  case  with  a  community  dis- 
solved by  the  death  of  one  of  the  spouses. 

In  such  a  case  the  property  purchased  by  the  husband  from  the  time  of  the  putative  mar- 
riage, and  remaining  in  his  ownership  at  the  date  of  the  declared  nullity  of  the  marriage 
will  be  treated  as  belonging  to  the  community. 

But  being  the  head  and  master  of  the  community,  the  husband  owes  no  account  of  the  pro- 
ceeds of  any  community  property  which  he  may  have  sold  or  otherwise  disposed  of,  or 
for  rents'and  revenues  realized  by  him  from  property  belonging  to  the  community,  dur- 
ing the  existence  thereof. 

An  action  \>y  a  woman  for  her  share  in  a  community  alleged  to  result  from  a  lawful  marriage 
will  not  sustain  the  plea  of  ret  adjudi4iata  to  an  action  by  the  same  person  against  the 
same  defendant,  for  the  settlement  of  a  community  alleged  to  have  resulted  from  a 
marriage  declared  null,  between  the  parties.  The  cause  of  action  is  not  the  same  in 
the  two  salts. 
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APPEAL  from  the  Civil  District  Court  for  tbe  Parisli  of  Orleans ; 
Tissoty  J. 

J.  0.  Nixon,  Jr,^  for  Plaintiff  and  Appellee . 

Louis  F.  TUmehereau  and  J,  I>uvigneaud  for  Defendant  and  Appell- 
ant: 

1.  The  ezeeptioB  that  the  petition  discioeed  no  right  of  action,  heeauee  plaintiiT  was  gnilty 
of  bigamy,  and  the  Judgment  maintaining  enoh  exception  and  ditmiafting  plaintiff's 
ioit,  ia  rtt  cuijudicata  between  the  paities  as  to  all  matters  contained  in  the  petition. 
C.  C.  i28fi,  2S87. 1  Ann.  47;  19 La.  338;  3  Ann.  446:  18  Ann.  197;  23  Ann.  619;  14  La.  a9. 

S.  It  matters  not  under  what  form,  whether  by  petition,  exception,  rule  or  interrention, 
the  qaeation  be  presented,  whenever  the  same  question  recurs  between  the  same  par- 
ties, erea  under  a  different  form  of  procedure,  the  exception  of  ret  adjudieata  estops. 
35  Ann.  553 ;  17  La.  98 ;  4  Ann .  831 ;  36  Ann.  398  ;  Poth  oblig.  p.  518  §899. 

3.  The  sUenoe  of  the  Judgment  on  any  demand  which  was  an  issue  in  the  case  undes  the 
pleadingit  must  be  considered  as  an  absolute  rejection  of  the  demand.  3  M.  143 ;  7  K. 
8.  437 ;  33  Ann.  581  and  36  Ann.  398. 

4.  After  issue  Joined,  amendments  which  alter  the  substance  of  the  demand  by  msking  it 
different  from  the  one  originally  brought  will  not  be  permitted. 

5.  One  will  not  be  permitted  to  prove  that  which  he  has  not  alleged .     88  Ann.  479. 

6.  Where  marriage  is  null  and  void  no  community  can  ever  exist  between  the  parties  to  it. 
15  Ann.  519. 

^.  Judgment  for  a  debt  on  account  of  theft  will,  between  the  parties,  be  evidence  to  prove 
not  only  rem  iptam  but  the  theft.  4  La.  58.  So  also,  Jndicment  on  an  exception  of  no 
right  of  action  on  account  of  bigamy,  opposed  to  a  demand  for  a  separation  from  bed  and 
board  and  liquidation  and  settlement  of  the  community,  will  be  evidence  to  prove,  be- 
tween the  parties,  not  only  rem  iptam  but  the  bigamy. 

I.  Plaintiff  mnst  make  her  case  legally  certain;  to  make  it  probable  is  not  enough.  15 
Ann.  968 ;  18  Ann.  89, 116  ;  19  Ann.  121  and  38  Ann.  378. 

9.  The  oonrt  being  ia  possession  of  all  the  facts  and  testimony  necessary  to  enable  it  to 
prottooBce  definitively  upon  all  the  issues  raised  by  the  pleadings,  can  render  such  a 
jadgmentas  should  have  been  rendered  by  the  district  court.    C.  P.  905. 


The  opinion  of  the  Court  was  delivered  by 

PooHfiy  J.  By  the  judgment  of  this  court,  in  the  case  entitled  Mc- 
Caffrey vs.  Benson,  reported  in  the  38th  Ann.  p.  198,  a  marriage  previ- 
oasly  contracted  between  the  parties  to  this  litigation,  was  declared  a 
nullity  on  the  ground  that  plaintiff  was  incapacitated  from  contracting 
a  lawful  marriage  at  the  time  that  she  attempted  to  marry  the  defend- 
ant Benson. 

Her  object  in  the  present  suit  is  to  judicially  enforce  the  civil  effects 
alleged  to  have  resulted  from  said  marriage,  uuder  the  provisions  of 
Articles  117  and  118  of  the  Civil  Code,  which  are  in  the  following 
words: 

117.  **The  marriage,  which  ha§  been  declared  null,  produces  never- 
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tlielesfi  its  civil  effects  as  it  relates  to  the  parties  and  their  children,  if 
it  has  been  contracted  in  good  faith /^ 

118.  ''If  only  one  of  the  parties  acted  in  good  faith,  the  marriage 
produces  its  civil  effects  only  in  his  or  her  favor,  and  in  favor  of  the 
children  born  of  the  marriage/^ 

Plaintiff  alleges  that  the  marriage  between  the  defendant  and  her- 
self was  contracted  in  good  faith  by  both  parties,  and  that  one  of  the 
civil  effects  which  it  produced  was  a  community  of  aquets  and  gains, 
in  legal  consequence  of  which  she  is  joint  owner  with  tlie  defendant, 
in  equal  portions,  of  all  the  property  acquired  by  him  during  the  term  of 
their  cohabitation  t«>gether ;  which  extended  from  the  year  1859,  to  the 
month  of  March,  1886,  at  which  time  their  said  marriage  was  declared 
null  by  the  judgment  of  this  court. 

She  therefore  prayed  to  be  recognized  as  the  owner  of  one  half  of 
three  pieces  of  immovable  property  and  of  some  movable  property, 
such  as  furniture,  and  forty  shares  of  insurance  stock }  she  also  prayed 
for  a  moneyed  judgment  for  her  share  of  the  rents  and  revenues  of  - 
the  immovable  property  from  the  year  1884,  when  she  was  cast  out  by 
the  defendant,  until  she  acquires  possession  of  her  share  of  said  im- 
movable property,  and  for  one- half  of  the  contents  of  a  grocery  store 
which  the  defendant  sold  out  in  1884,  and  ''for  whatever  sum  may  be 
found  to  be  due  upon  the  iinal  liquidation  of  the  said  community  or 
partnership.^' 

Defendant  appeals  from  a  judgment  in  favor  of  plaintiff,  recogniz- 
ing her  as  owner  of  one-half  of  the  immovable  property  described  in 
her  petition  and  of  the  forty  shares  of  insurance  stock,  condemning 
defendant  in  a  moneyed  judgment,  for  one-half  of  the  rents  of  the 
grocery  store  and  of  the  furniture,  in  the  sum  of  $1289,  and  condemn- 
ing him  further  to  pay  to  plaintiff  $36  per  month  from  December  31, 
1886,  as  long  as  he  remains  in  possession  of  her  share  of  the  immova- 
ble property. 

The  first  contention  urged  by  defendant  was  the  plea  of  res  judwata, 
predicated  on  the  judgment  of  this  court  in  the  case  of  the  38tli 
Annual  herein  above  referred  to. 

As  in  that  case  plaintiff's  demand  was  for  separation  from  bed  and 
board,  and  for  one-half  of  the  property  belonging  to  the  community 
existing  between  her  alleged  husband  and  herself;  and  as  her  entire 
demand  was  rejected  by  our  judgment,  defendant  argues  that  said 
judgment  is  a  complete  bar  to  plaintiff's  present  action  which  sets  up 
the  same  demand,  for  the  same  cause  of  action,  between  the  same 
parties  in  the  same  capacity.    Two  of  the  essential  requisits  to  the 
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plea  are  to  be  fouud  in  the  case;  but  the  third  is  wanting,  hence  the 
exception  is  not  good. 

In  the  previous  sait  the  claim  for  the  couiinunity  was  grounded  on 
an  alleged  lawful  marriage,  and  in  the  present  action  the  commnnity 
Hghts  songht  to  be  enforced  spring,  as  alleged  civil  effects,  from  a 
marriage  which  has  been  declared  null,  but  which  had  been  contracted 
in  good  faith.  It  is  therefore  clear  that  the  cause  of  action  is  not 
identical  in  the  two  suits;  and  that  the  district  judge  did  not  err  in 
overruling  the  plea. 

In  the  case  of  Cochran  vs.  Violet,  38  Ann.  625,  this  court  held  that : 
*'A  final  judgment  rejecting,  on  the  giound  of  prescription  of  four 
years,  an  action  by  n  minor  against  his  tutor  for  acts  of  the  tutorship, 
cannot  sustain  the  plea  of  res  judicata  to  a  subsequent  action  between 
the  same  parties  for  an  account  of  the  usufruct  by  Ihe  surviving  par- 
ent of  the  property  of  his  child,  after  the  termination  of  the  usufruct." 

As  here,  the  actions  there,  were  between  the  same  parties,  for  the 
9ame  funds  or  amounts  of  money,  but  the  causes  of  action  are  not  the 
same. 

Defendant's  counsel  next  call  our  attention  to  an  alleged  erroneous 
ruling  of  the  district  judge,  in  allowing  a  supplemental  petition, 
which  they  contend,  altered  the  nature  of  the  original  demand.  In 
her  original  petition,  plaintiff,  in  enumerating  the  immovable  proper- 
ty which  belonged  to  the  community,  described  a  certain  house  and 
lot,  which,  she  subsequently  discovered,  did  not  stand  in  the  name  of 
the  defendant  Benson,  but  in  the  name  of  **John  H.  Pierson." 

The  object  of  the  supplemental  petition  was  to  allege  that  the 
placing  of  that  piece  of  property  in  the  name  of  "John  H.  Pierson" 
was  a  simulation,  the  property  was  truly  and  really  owned  by  the 
defendant  Benson.  Such  an  allegation  did  not  change  the  issue  as 
originally  tendered  in  her  first  petition;  the  gist  of  which  was  that 
the  property  formed  part  of  the  alleged  community  heretofore  exist- 
ing between  the  parties.  The  supplemental  petition  merely  contained 
allegations  which  amplified  the  tendered  issue,  which  could  be  covered 
by  the  one  and  the  same  judgment,  as  it  was  actually  done  in  the 
judgment  now  on  appeal.  A  simulation  has  no  material  existence, 
and  need  not  be  formally  or  judicially  declared. 

An  adjudication,  holding  the  reverse  of  a  simulated  appearance, 
disposes  of  the  simulation,  without  any  reference  thereto  in  terms. 
We  find  no  error  in  the  judge's  ruling. 

The  pivotal  point  in  the  case,  on  the  merits,  is  the  alleged  good  faith 
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with  which  the  putative  marriage  between  theAe  parties  was  contract- 
ed. And  in  considering  that  issae,  conrtR  must  be  guided  bj  the  rule 
that  good  faith  must  be  presumed,  tliat  the  presumption  yields  only  to 
positive  proof  of  the  contrary.  Hence,  in  this  case,  the  bnrden  of 
evidence  is  on  the  defendant  to  rebut  that  presumption,  in  so  far  as 
plaintiff  is  concerned.  Marcade,  vol.  1,  p.  524,  (695 ;  succession  of 
Taylor,  39  Ann.  823. 

The  record  shows  that  plaintiff  was  legally  married  in  1848,  to  one 
Christopher  Anthpny,  who  left  her  in  1851,  and  who  disappeared  in 
1856. 

In  1859,  plaintiff,  having  been  informed  and  believing  that  Anthony 
was  dead,  contracted  marriage  with  Benson,  who  did  not  then  know 
of  the  conditions  of  the  previous  marriage. 

In  1861,  Anthony  re-appeared  in  New  Orleans,  and  was  seen  by 
plaintiff's  brother  and  by  other  persons ;  but  it  is  in  proof  that  plaintiff 
was  not  informed  of  Anthony's  re-appearance,  of  which  she  remained 
in  utter  ignorance  until  the  year  1865,  at  which  time  she  heard  it 
through  the  defendant  Benson  himself,  who,  at  the  same  time,  in- 
formed her  that  Anthony  had  since  died.  It  then  appears  that  the 
lattei:'s  reappearance  had  caused  serious  doubts  in  the  minds  of  the 
parties  and  of  their  friends  •touching  the  legality  of  their  marriage. 
Hence,  on  ecclesiastical  advice,  they  went  before  a  priest  who  admin- 
istered the  sacrament  of  matrimony  to  them  some  time  in  the  year 
1865. 

It  appears  almost  incredible  that  information  of  such  importance, 
as  the  reappearance  of  the  first  husband,  Anthony,  could  have  been 
withheld  from  the  most  interested  party,  for  such  a  length  of  time. 

But  the  statement  is  made  by  plaintiff  and  by  her  brother  in  their 
testimony,  and  no  attempt  has  been  made  to  contradict  them,  not  even 
by  the  testimony  of  the  defendant  Benson,  who  was  present  through- 
out the  whole  trial,  and  who  was  never  put  on  the  stand.  His  silence, 
under  the  circumstances,  is  strongly  corroborative  of  that  testimony, 
and  warrants  its  acceptance  as  the  truth.  Such  testimony  had  not  as 
it  could  not  have,  been  given  on  the  first  trial  (38  Ann.  198),  although, 
if  similar  proof  had  been  then  made,  the  conclusion  of  the  court,  as 
announced  in  that  case,  could  not  have  been  altered  or  modified  in  the 
least;  because  there,  the  issue  was  the  validity  of  the  marriage,  and 
not  the  question  of  good  faith  of  one,  or  both  of  the  parties  to  a  mar- 
riage since  declared  null. 

But  on  the  question  of  good  faith,  the  present  record  is  conclusive, 
and  it  leaves  no  doubt  on  our  minds  of  the  good  faith  of  both   parties 
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on  both  of  the  occastoos  on  which  th»y  went  through  a  marriage  cere- 
jnoDy. 

HaviDg  reached  that  coDclaflioi),  we  mnst  now  determine  whether 
the  civil  effects  produced  by  that  marriage,  incladed  or  superinduced 
a  partnership  or  community  of  acquets  between  the  parties,  as  con- 
templated by  the  law-maker  in  Article  '1399  of  the  Civil  Code. 

Our  reports  are  about  barren  of  adjudications  precisely  in 
point,  and  the  discussion  must  therefore  be  met  as  a  comparatively 
new  question  in  our  jurisprudence. 

But  as  Article  117  of  our  Code  has  been  taken  literally  from  Article 
201  of  the  Code  Napoleon,  we  have  directed  our  investigation  to  the 
construction  of  the  Article  which  has  prevailed  under  that  system. 

Our  researches  have  led  us  to  the  conclusion  that,  where  both  the 
parties  to  a  marriage,  subsequently  declared  null,  were  in  good  faith, 
one  of  the  civil  effects  was  the  legal  community  or  partnership  of 
acquets  and  gains  which  results  from  a  lawful  marriage ;  and  that  the 
relative  rights  of  the  parties  must  be  tested  under  the  same  laws 
which  govern  the  community  rights  inter  sese  of  lawfully  married 
eponses. 

Tonlljer  says:  '*Si  les  deux  ^poux  ^taient  obliges  de  se  p^parer  de 
bonne  foi,  lenrs  droits  seraient,  k  tous  ^gards,  les  m^mes  que  si  le  ma- 
nage avalt^t^  legitime.  Les  droits  de  communaut^  s'exerceraient  au 
moment  de  la  separation."    Droit  civil  fran^ais;  vol.  1,  p.  378,  4  661. 

Treating  of  the  same  article,  Demolombe  wrote  as  follows:  *'Lors- 
que  les  deux  ^ponx  sont  tons  deux  de  bonne  foi,  lo  manage  prod  nit 
egalement,  en  ce  qui  les  concerne,  tous  les  effets  civils,  soit  dans  leurs 
rapports  avec  leurs  enfants  ,Boit  dans  leurs  rapports  reciproques.  •  •  • 
La  conn  mnraaute,  par  exemple,  se  liquide  et  se  partage  com  me  si  le 
juj^ement,  au  lieu  d'annuler  le  mariage,  Pavait  seulement  dissout,  et 
tons  les  droits  respectifs  des  partis  doivent  ^tre  d^Dermin^s  comme  si, 
en  effet,  la  communaut^  elle-meme  s'^tait  dissoute  k  partir  de  ce  juge- 
ment."    Cours  du  Code  Napoleon  ;  3,  vol.  1,  p.  555,  $  367. 

Marcade,  in  liis  commentaries  on  the  same  article,  in  wliich  he  notes 
the  views  of  previous  standard  authors,  uses  the  fallowing  clear,  in- 
stractive  and  conclusive  language : 

''Qnand  il  y  a  bonne  foi  de  part  et  d'autre,  le  mariage  produisant 
alors  les  effets  l^gaux  pour  les  deux  ^poux,  le  partage  de  la  commu- 
naut^  se  fera  comme  il  se  serait  fait  entre  les  deux  ^poux  divorces,  ou 
coDime  il  serait  fait  entre  un  epoux  et  les  h^ritiers  de  I'autre,  lors  de  la 
mort  de  celui-ci }  c'est-ii-dire  que  ce  partage  s'effectuera  d'apr^s  les 
regies  du  code,  s'il  y  a  com mun ante  legale,  et  couformdment  aux 


.    I 


16  SUPREME  COURT  OF  LOUISIANA. 

McOAttrty  vs.  Benson. 


clauses  du  coatrat,  a'il  y  a  communaat^  coDventioDnelle.^'    Explica- 
tioD  du  Code  Napoleon  ;  vol  1,  p.  527,  $699 ;  p.  531,  $703  ;  No.  s. 

The  same  views  are  expressed  by  Duranton  (Droit  Fraucais^  Vol.  2, 
p.  344,  $368)  aud  by  Laurent  (Doit  Civil,  vol.  2,  p.  646,  $510.)  In 
keeping  with  these  views,  which  commend  themselves  by  their  clear 
logic  and  hnmane  justice,  and  which  we  adopt  R3  part  of  our  jurispru- 
dence on  this  question,  we  hold,  in  this  case,  that  there  was  a  com- 
munity of  acquets  and  gains  between  plaintiff  and  defendant,  and  that 
the  said  community  was  dissolved  by  the  Judgment  of  this  coart  and 
in  the  case  reported  in  the  dSth  of  Annuals,  p.  J 98. 

Hence  it  follows  that  plaintiff  must  be  recognized  as  the  owner  of 
one-half  of  all  the  property  owned  by,  and  standing  in  the  name  of 
the  defendant  Benson  in  the  month  of  March,  1886,  and  which  had 
been  acquired  by  him  between  that  date  and  the  year  1859,  when  he 
contracted  marriage  with  Plaintiff  Rate  McCaffrey. 

The  record  shows  to  our  satisfaction  that  the  lot  and  improvements 
thereon,  situated  at  the  corner  of  Cutomhouse  and  Derbigny  streets, 
the  titles  to  which  are  inscribed  in  the  name  of  ''John  H.  Pierson,'^ 
was  in  truth  and  in  fact  acquired  by  purchase  by  John  H.  Benson,  de- 
fendant herein,  and  was  his  lawful  property  at  the  date  of  the  dissolu- 
tion of  the  community ;  hence  we  hold  that  it  forms  part  of  said  com- 
munity. We  agree  with  the  district  judge  in  treating  the  two  other 
pieces  of  immovable  property  as  likeVise  belonging  to  said  community 
or  partnership. 

But  as  the  community  which  we  have  found  to  exist  between  these 
parties,  must  in  all  respects,  be  assimilated  to  the  legal  conjugal  com- 
munity of  our  Code,  and  subjected  to  all  its  rules,  it  follows  that  while 
said  community  lasted,  Benson,  as  the  head  and  master  of  it,  had  the 
legal  right  to  administer  its  property  as  his  own,  including  the  power 
to  sell  or  otherwise  dispose  of  any  and  all  of  its  property,  without  the 
obligation  of  accounting  for  the  proceeds  of  sales  or  for  the  rents  and 
revenues  of  the  same  during  his  said  administration  or  before  the  dis- 
solution of  the  said  community.  # 

Hence  it  follows  that  the  community  rights  of  plaintiff  must  be 
determined  by  the  condition  of  affairs  as  they  stood  at  the  date  of  the 
dissolution  of  the  community,  in  the  month  of  March,  1886. 

There  is,  therefore,  error  in  the  judgment  which  condemns  Benson 
to  account  for  the  rents  and  revenues  of  the  community  property,  real- 
ized by  him  previous  to  the  dissolution  of  the  partnership;  for  the  pro- 
ceeds of  the  grocery  store,  and  for  a  stated  amount  of  monthly  rents, 
until  plaintiff  acquires  possession  of  her  share  of  the  immovables.  The 
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judgment  is  also  erroneous  in  charging  him  with  the  estimated  value  of 
one-half  of  the  furniture;  there  is  no  proof  that  any  such  furniture  was 
owned  by  him  or  in  his  possession  at  the  date  of  the  dissolution  of  the 
community.  Defendant  is  accountable  for  rents  and  revenues  of  the 
community  property,  only  from  the  date  of  dissolution  thereof,  subject 
to  credits  in  his  favor  for  taxes,  insurance,  repairs  and  other  reasonable 
expenses  incurred  by  him  in  the  preservation  of  said  property. 

But  the  record  is  not  in  a  condition  to  justify  an  attempt  on  our  part 
to  liquidate  the  community  in  the  judgment  which  naturally  flows 
from  the  principles  which  are  announced  in  this  opinion,  and  the  cause 
must  be  remanded  for  that  purpose. 

In  oi-der  to  better  condense  our  decree  we  shall  recast  the  judgment 
appealed  fi-om  in  full,  including  that  poiHon  of  which  we  aiBrm,  as 
above  indicated. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  except  in  so  far  as  it 
recognizes  a  community  or  partnership  between  the  parties  herein,  as 
a  result  of  the  putative  marriage  which  they  had  contracted  in  good 
faith  ;  and  proceeding  to  redder  such  a  judgment  as  should  have  been 
rendered  below,  it  is  now  ordered,  adjudged  and  decreed  that  a  com- 
munity of  acquets  be  recognized  to  have  existed  between  Kate  McCaf- 
frey and  John  H.  Benson,  and  that  said  community  consisted  of  all 
the  property  moveable  and  immovable,  acquired  by  said  Benson  from 
and  after  the  ypar  1859,  and  owned  and  held  by  him,  at  the  date  of  the 
dissolution  of  said  community  by  the  judgment  of  this  Court  in  March, 
1886,  including  the  three  pieces  of  immovable  property  described  in 
plaintiff's  petition  in  this  case ;  and,  it  is  further  ordered  that  this 
cause  be  remanded  to  the  lower  court  for  the  purpose  of  settling  and 
liquidating  said  community  according  to  law  and  according  to  the 
views  herein  expressed ;  the  costs  of  this  appeal  to  be  taxed  to  plaintiff 
and  appellee,  the  costs  of  the  liquidation  herein  ordered  to  abide  the 
Anal  determination  of  the  case. 


No.  9963. 
Mftual  National  Bank  of  Nrw  Orleans  vs.  James  Regan,  et  al. 

It  appearing  that  defendant  is  tbe  owner  of  the  mortf^age  noten  herein  concerned  and  that 
he  has  actually  paid  the  maker  the  face  valae  thereof  lets  a  discount  of  nine  per  cent,  he 
is  entitled  to  recorer  the  whole  araoant  thereof,  notwithstanding  the  inclusion  of  snob 
usurious  interest  therein,  under  Art.  '^^d^^  Rer.  C.  C. 
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Bank  vs.  Regan  et  al. 


In  an  action  to  cancel  and  annni  a  mortgage  on  alleicatione  of  fi-andnlent  simulation,  where 
tfae  holder  of  the  mortgage  notee  has  actually  reduced  them  by  indornement  thereon, 
before  snlt  to  the  amount  actually  due  and  correctly  admits  such  reduction  in  his  answer 
to  the  suit,  and  where  the  reality  and  good  faith  of  his  mortgage  to  the  full  extent 
claimed  by  him  are  clearly  established,  the  mere  failure  to  have  erased  the  record  in  the 
mortgage  office  to  tho  extent  of  the  reduction,  cannot  support  a  judgment  against  him 
throwing  on  him  the  costs  of  a  suit,  every  issue  in  which  has  been  decided  in  his  favor. 
The  proceeding  was  not  one  to  erase  or  reduce  nn  inscription,  but  to  declare  the  simula- 
tion and  nullity  of  the  mortgage  itself. 

APPEAL  from  the  Civil  District  Court,  for  tbe  Parish  Orleans. 
Houston,  J. 


Singleton f  Brmvne  <&  Ohoate  for  Plaintiff  and  Appellant. 

W,  S,  Benedict  and  Harry  H,  Hall  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Fennbr,  J.  On  the  16th  of  Julj^  1884,  James  Regan  executed  a 
mortgage  on  immovable  property  in  this  city  in  favor  of  Charles  P. 
McCan,  for  $86,000,  represented  by  two  series  of  notes  drawn  by  Regan 
to  his  own  order  and  by  him  endorsed,  viz:  1st.  Three  notes  for 
$5500  each,  payable  one  year  after  date.  2d.  Three  other  notes  for 
$6500  each,  payable  two  years  after  date,  all  bearing  interest  only  after 
matarity.  The  act  contained  a  stipulation  giving  a  preference  and 
priority  of  mortgage  in  favor  of  the  first  over  the  second  series  of 
notes. 

McCan  became  the  owner  of  the  first  series  of  notes  by  paying  to 
Regan  the  face  value  thereof  less  a  discount  of  nine  per  cent.  The 
other  series  of  notes,  though  lefc  in  the  hands  of  McCan,  were  held  by 
him  subject  to  the  order  of  Regan  and  were  designed  to  be  negotiated 
by  the  latter  to  raise  further  means  for  use  in  his  business.  Regan, 
having  failed  to  effect  this  negotiation,  subsequently  applied  to  McCan 
for  a  further  loan  on  the  second  series  of  notes,  and  McCan  agreed  to 
take  them  to  the  extent  of  eight  thousand  dollars,  provided  that  the 
notes  should  be  reduced  to  that  amount  and  cancelled  as  to  the  excess. 
Accordingly,  he  paid  to  Regan  $8000  less  a  discount  of  nine  jxtr  cmt, 
took  one  of  the  notes  for  $6500  and  another  reduced  to  $1500,  which 
reduction  wa^  duly  endorsed  on  the  note  itself,  and  the  third  note  was 
cancelled.  The  cancelled  note  was  exhibited  at  the  mortgage  office, 
and  record  was  made  of  the  reduction  of  the  mortgage  by  its  amount : 
and  though  no  similar  exhibit  or  record  was  made  as  to  the  second 
note,  yet  the  reduction  inscribed  on  the  note  itself  absolutely  confined 
BicCan's  claim  under  the  mortgage  to  the  reduced  amount  and  made  it 
impossible  for  him  to  claim  more, 
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The  plaintiff  bank,  which,  as  the  record  indicates,  only  became  a 
creditor  of  Regan  after  the  date  of  all  of  the  aboye  transactionB,  having 
obtained  a  jadgment  against  him  and  having  seized  the  mortgaged 
property,  filed  a  petition  in  said  case  against  both  Regan  and  McCan, 
charging  that  McCan's  mortgage  was  a  fraadalent  simulation  without 
any  consideration  or  debt  to  support  it,  entered  into  for  the  purpose  of 
covering  up  Regan's  property  and  screening  it  from  his  creditors,  and 
praying  that  said  pretended  mortgage  be  cancelled  and  annulled,  and 
that  petitioner  be  paid  by  preference  out  of  the  proceeds  arising  from 
the  sale  of  the  property. 

To  this  petition  McCan  answered,  setting  forih  the  reality  of  his 
mortgage,  but  admitting  that  it  had  been  reduced  to  the  amount  of 
$24,500. 

Judgment  was  rendered  in  favor  of  plaintiff  and  against  McCan,  re- 
ducing his  mortgage  to  $24,500  and  otherwise  maintaining  it. 

Plaintiff  appeals  and  complains  in  Court  that  McCan's  mortgage 
should  be  further  reduced  by  the  amount  of  the  usurious  interest 
charged  by  McCan  in  the  transaction. 

We  do  not  see  how  this  relief  could  be  granted  unless  we  should 
strike  out  Article  2924  of  the  Civil  Code,  which  is  in  the  following 
terms: 

**  The  owner  of  any  promissory  note — to  order  or  bearer — shall  have 
the  right  to  collect  the  whole  amount  of  such  promissory  note — not- 
withstanding such  promissory  note  may  include  a  greater  rate  of  in- 
terest or  discount  than  eight  per  cent,  per  annum;  provided,  such  ob- 
ligation shall  not  bear  more  than  eight  per  cent,  per  annum  after  ma- 
turity until  paid." 

McCan  is  undoubtedly  the  owner  of  these  mortgage  notes  for  $24,500, 
which  bear  no  more  than  eight  per  cent,  interest  after  maturity,  and 
whatever  rate  of  interest  or  discount  was  included  in  the  consideration 
paid  for  them,  he  is  nevertheless,  under  the  mandate  of  the  law,  en- 
titled to  recover  the  whole  amount  of  the  notes. 

McCan 's  representative  has  filed  an  answer  to  the  appeal,  in  which 
he  prays  for  an  amendment  of  the  judgment  so  as  to  cast  the  costs  in 
the  lower  court  upon  plaintiff. 

We  think  he  is  justly  entitled  to  this  relief.  The  judgment  is  not 
responsive  to  the  pleadings  nor  to  any  issue  involved  in  the  case. 
This  was  not  a  proceeding  to  erase  the  inscription  of  an  extinguished 
mortgage.  It  is  an  action  to  cancel  and  an  qui  the  mortgage  itself  as  a 
fraudulent  simulation.  McCaun  lias  not  claimed  a  mortgage  beyond 
$24,500:  on  the  contrary,  in  his  answer  to  the  petition,  he  distinctly 
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state  ex  rel.  Henderson  va.  Justice  of  the  Peace. 


limits  his  claim  to  tbat  amount.  There  was  no  issue  between  plaintiff 
and  McCan  as  to  any  right  of  mortgage  in  excess  of  $24,500.  The  sole 
issae  tendered  and  tried  was  as  to  whether  McCann  had  any  mortgage 
at  all,  or,  if  any,  whether  it  was  for  as  large  an  amount  as  the  $24,500 
claimed  by  him.  The  judgment  decided  and  rightly  decided  that 
McCan  was  entitled  to  all  that  he  claimed  and  plaintiff's  assault  upon 
the  reality  and  boiui  fides  of  his  mortgage  was  utterly  unfounded.  The 
judgment  should  have  been  one  in  favor  of  the  defendant  and  rejecting 
plaintiff's  demand.  The  mortgage  had  been  actually  reduced  to  $24,- 
500  before  the  suit  was  brought  and  this  reduction  was  admitted  in 
the  answer.  Therefore,  the  judgment  in  favor  of  plaintiff,  reducing 
the  amount  of  the  mortgage  to  $24,500  was  dehors  the  issue  and  only 
served  to  mulct  the  defendant  in  the  costs  of  a  suit,  every  issue  in 
which  was  decided  in  his  favor.  There  was  no  controversy  about  the 
erasure  of  the  excessive  inscription;  no  judgment  was  asked  to  that 
effect,  and  no  such  relief  is  even  awarded  by  the  judgment  which  only 
decrees  the  reduction  of  a  mortgage  which  had  already  been  effectually 
reduced  before  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  there  be 
judgment  in  favor  of  defendent,  Mrs.  C.  P.  McCan,  tutrix,  and  leject- 
ing  the  demand  of  plaintiff  at  plaintiff's  cost  in  both  courts. 


P     201 


No.  10091. 


^    20      "^^^  State  ex  kel.  Thomas  Hknderson  vs.  John  McCrea,  Justice 
iiL_^l         OF  the  Peace  for  the  Seventh  Ward,  Parish  of  St.  Bernard. 

The  objection  that  the  supervisory  powera  of  this  Court  cannot  be  exercised  in  appealable 

eaaes,  is  obsolete  and  has  become  a  le^^al  nuisance. 
It  is  ooly  where  a  indgment  has  been  rendered  by  a  Justice  of  the  peace  in  the  presence  of 

the  parties  that  notification  of  it  can  be  dispensed  with. 
It  is  only  when  thas  rendered,  or  after  notice  thereof  ban  been  given,  that  the  delay  to  make 

the  judgment  final  begins  to  run. 
Act  34  of  1876,  which  amends  article  C.  P.  575  so  as  to  dispense  with  notice  of  judgment, 

where  answer  was  filed  or  citation  was  served  personally,  applies  to  district  courts  and 

not  to  justices. 
A  defendant  is  always  in  time  to  apply  for  a  new  trial  where  the  jndgraeut  was  not  rendered 

in  his  presence  and  where  he  was  not  notified  of  its  rendition. 
A  justice  of  the  peace,  like  all  other  roagistrates.'has  the  right  to  grant  a  new  trial,  either  ou 

motion  of  the  aggi'eived  party,  or  proprio  nwtu.  where  he  considers  his  previous  finding 

erroneous. 
A  jnstioe  of  the  peaca  has  the  right  to  assign  a  case  for  trial  ou  giving  the  parties  notice 

and  sufficient  Ump  to  summon  their  witnesses. 
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state  ex  rel.  Henderson  vs.  Jnstioe  of  the  Peace. 

A  jostioe  of  the  peace  has  no  authority,  where  the  plaintiff  does  not  appear  on  the  day  of 
nial,  to  hear  evidence  by  the  defendant,  in  the  absence  of  a  reconventional  demand,  or 
the  like,  to  pass  upon  the  merits  of  the  cause  and  render  a  jodcment  for  the  defendant 
aid  against  the  plaintiff,  condemning  the  latter  to  pay  a  specified  amount  as  costs. 

The  only  judgment  which  he  could  have  rendered  was  one  of  non  tuit.  In  acting  otherwise 
he  has  exceeded  the  bounds  of  his  jurisdiction. 

Under  the  showing,  the  judgment  rendered  and  complained  of  is  irregular  and  the  executian 
issued  under  it,  is  unwarranted. 

SeUtor  is  enUded  to  relief. 

A    PPLICATION  for  Certiorari  and  Prohibition. 


Sam,  Henderson,  Jr,,  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudkz,  C.  J.  This  is  an  application  for  a  certiorari  and  for  a 
prohihitian. 

The  complaint  is  that  the  justice  of  the  peace  has  illegally  set  aside 
two  final  jadgments  in  favor  of  the  relator,  on  which  executions  had 
issued  and  seizure  effected  ^  that,  in  the  absence  of  the  plaintiff,  he 
has,  on  a  new  trial  granted,  rendered  a  judgment  on  evidence  heard  in 
favor  of  defendant  and  by  default  against  plaintiff,  for  the  costs,  liqui- 
dated at  $20  thereby,  and  that  on  this  last  judgment  execution  has 
issued ;  under  which,  property  of  plaintiff  has  been  levied  upon  and 
advertised  for  sale. 

The  charge  is,  therefore,  that  the  proceedings  are  irregvlanr  and  that 
the  justice  has  exceeded  the  bounds  of  his  jurisdiction. 

In  the  return,  it  is  urged,  that  the  remedy  sought  cannot  be  allowed 
in  an  appealable  case  and  that  the  justice  had  a  right  to  grant  a  new 
trial,  which  was  asked  seasonably. 

The  first  objection  is  obsolete  and  utterly  groundless.  Under  Article 
90  of  the  Constitution,  this  Court  can  exercise  its  supervisory  powers 
over  all  inferior  courts,  in  all  cases,  whether  appealable  or  not. 

This  has  been  so  frequently  decided,  that  pleas  of  that  character 
have  become  legal  nuisances. 

The  transcript  of  the  proceedings  before  the  justice  of  the  peace  show 
that  the  judgments,  to  which  the  relator  refers,  were  not  rendered  in 
the  presence  of  the  parties  and  were  not  notified  to  the  defendant,  as 
is  required  by  article  C.  P.  1139  on  the  subject  of  iustices  of  the 
peace. 

It  is  only  where  the  judgment  is  rendered  in  the  presence  of  the 
parties,  that  notification  may  be  dispensed  with  ;  and  it  is  only  where 
the  judgment  is  thus  rendered,  or  notified,  that  the  delay  to  make  it 
final  begins  to  run. 
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State  ex  rel.  Henderson  ▼».  Justice  of  the  Peace. 


Reliance  on  Act  No.  24  of  1876,  amending  article  575  C.  P.  and 
dispensing  with  notice  where  answer  has  been  filed  and  citation  jter- 
sonally  served,  can  afford  relator  no  relief,  as  it  relates  to  district 
courts  and  not  to  justices  of  the  peace.  Stat«  ex  rel.  R.  R.  Co.  vs. 
Hufft,  39  Ann.  p. 

Hence  it  follows  that  the  executions  issued  prematurely  and  that  the 
defendapt,  being  in  time,  could  apply  for  a  new  trial. 

Independently  of  any  prayer  for  such  relief  it  was  discretionary 
with  the  justice,  as  it  is  with  all  judges,  to  have  set  aside  his  previous 
findings  if  he  thought  them  erroneous  and  to  have  reheard  the  cases. 

The  transcript  does  not  show  at  whose  instance  the  cases  were  re- 
fixed  for  trial ;  but  this  is  immaterial,  as  the  Code,  Art.  1084,  provides 
that  a  justice  may  fix  such  a  day  and  hour  as  he  thinks  proper,  allow- 
ing sufficient  time  to  the  parties  to  summon  their  witnesses,  if  it  be 
necessary. 

It  does  not  appear  that  the  plaintiff  was  present  at  the  second  trial 
and  offered  any  evidence,  while  it  is  shown  that  defendant  was  in  at- 
tendance and  tendered  proof  which  the  justice  considered. 

In  the  absence  of  the  plaintiff  and  of  any  evidence  in  his  behalf  and 
of  any  demand  in  reconvention,  or  such  like,  from  defendant,  the 
justice  was  without  authority  to  pass  upon  the  merits  of  the  cases,  to 
render  judgment  for  defendant,  thus  exonerating  him  from  liability  to 
plaintiff  and  against  plaintiff,  condemning  him  explicitly  to  pa^  $20 
costs. 

All  the  justice  could  have  done  legally  was  to  have  nan  suited  the 
plaintiff,  C.  P.,  536,  but  without  specifying  any  amount.  3  Ann.  660; 
4  Ann.  176  ;  15  Ann.  299. 

The  judgment  complained  of  and  the  proceedings  conducive  thereto 
are  on  the  face  of  the  papers  absolutely  irregular  and  must  be  annulled. 
Being  such,  the  execution  issued  against  the  plaintiff  is  unwarranted 
and  the  seizure  of  his  property  illegal.  In  acting  as  he  has  done,  the 
justice  has  exceeded  the  bounds  of  his  jurisdiction. 

The  relator  is  entitled  to  relief.    C.  P.  845. 

It  is  therefore  ordered  and  decreed  that  the  judgment  rendered  on 
the  16th  of  December,  1887,  and  the  execution  issued  thereunder  be 
avoided  and  annulled  and  that  the  justice  of  the  peace,  respondent 
herein,  be  directed  to  try  the  cause  anew  in  conformity  with  the  pro- 
visions of  the  law.  C.  P.  864.  And,  it  is  further  ordered  that  the  re- 
straining order  herein  issued  be  made  peremptory  and  that  relator 
recover  his  costs.    C.  P.  866. 
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No.    10,001. 
Catharine  M.  Aiken  et  al.  vs.  Thomas  P.  Leathers  et  al. 

In  AD  action  in  a  court  of  Louisiana,  on  a  bond  of  in)  a  notion  or  for  a  restraining  order, 
isaned  in  and  by  the  order  of  a  Federal  Coart  in  a  chancery  sait,  conditioned  to  secare 
the  defendant  in  snch  a  sait  against  all  damages  which  he  may  suffer  from  the  iqjunc- 
lion  or  restraining  order  in  case  the  same  may  be  decided  to  have  wrongfully  issned, 
counsel  fees  incurred  for  the  dissolution  of  such  an  iqjunction,  may  be  claimed  and 
recovered  as  an  element  of  the  damages  contemplated  by  the  parties  to  the  bond. 

But  the  allowance'cannot  include  the  entire  amount  of  fees  paid  by  the  obligee  to  his  attor- 
neys in  the  entire  litigation,  including  the  issue  on  the  merits  of  the  cause. 

APPEAL  from  tlie  Civil  District  Court,  for  the  Parish  of  Orleans. 
Houston,  J. 


Thomas  L.  Buyne  for  Plaintiffs  and  Appellants : 
a  bond  given  for  an  inlunction  is  a  contract  upon  which  plaintiffs  obtain  on  the  writt  and 

using  it  become  responsible  for  the  damages  which  Ite  use  occasions.    13  Ann.  Sep.  21. 

Thia  is  true  whether  the  bond  was  given  In  the  Federal  Court  or  State  Court,  120  U .  3. 

206  ;  35  Ann.  3S0-119§ ;  37  Ann.  482;  103  U.  S..  446. 
The  dissolution  of  the  injunction  establishes  jnima  faeie  that  the  wiit  was  wrongfully  ob* 
'       tained,  and  subjects  the  plaintiff  in  iniunction  to  the  payment  of  damages  caused  by 

the  use  of  the  writ.    32  Ann.    1181 ;  33  Ann.  0;  35  Ann.  220  3601199;  12  Ann.  181;  2 

Ann.  873;  101  U.S.  301. 
And  as  part  of  these  damages,  defendants  in  injunction  are  entitled  to  recover  attorney's 

fees  paid  by  them  for  setting  aside  the  iujunction.    37  Ann.  482;  120  U.  S.  206 :  105  U. 

S.  446 ;  High  on  IiOunction.  Soo.  1685  1686.    35  Ann.  220360,  and  cases  above  cited. 
Drake  on  attachments  5th  ed..  $175,  13  Ann.  2H440  ;  20  Ann.  66  ;  27  Ann.  192. 
In  Flietas  vs.  Halsey,  Opinion  Book  56,  p.  1210,  oonusel  fees  expressly  allowed,  and  on  re- 
hearing, Opinion  Book  57,  p.  600,  adhered  to  and  damages  increased. 
This  was  on  bond  for  attachment. 

Oha4t.  S,  Rice  and  Howe  dk  Prentiss  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocH£,  J.  This  is  a  suit  for  damages  on  a  bond  furnished  bj  the 
defendants  as  the  condition  of  a  restraining  order  in  a  suit  in  chan- 
cery instituted  by  Thomas  P.  Leathers  in  the  United  States  Circuit 
Conrt  for  the  Eastern  District  of  Louisiana^  against  Joseph  A.  Aiken. 

The  object  of  the  suit  was  to  have  cancelled  and  annulled  a  wharf 
lease  previously  entered  into  between  the  city  of  New  Orleans  and 
Joseph  A.  Aiken.  In  addition  to  the  principal  demand,  the  complain- 
ant had  prayed  for  an  injunction  pendente  lite,  and  for  a  restraining 
order  to  prevent  the  wharf  lessee  from  collecting  dues  from  him,  until 
the  hearing  of  his  prayer  for  injunction.  The  restraining  order  was 
issued  on  the  4th  of  August,  and  the  rule  for  injunction  pendente  Ute, 
was  fixed  for  hearing  on  the  7th  of  November  of  the  same  year,  1881, 
and  the  amount  of  the  bond  for  the  restraining  order  was  $5000. 
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On  hearing,  at  the  end  of  December  following,  the  injunction  prayed 
for  was  denied,  and  the  restraining  order  was  dissolved ;  the  snit  ter- 
minated shortly  thereafter. 

The  claim  in  the  pi^esent  suit  is  for  counsel  fees  in  the  sum  of  $5000 
and  for  other  costs  alleged  to  be  incidental  to  the  proceedings  for  the 
dissolution  of  the  restraining  order,  amounting  to  $410.  The  judg- 
ment of  the  district  court  allowed  plaintiffs  $500  for  attorneys'  fees 
incurred  by  reason  of  the  restricting  order  ;  $168  as  the  cost  of  pho- 
tographic views  of  the  wharves  and  $46  40  for  affidavits  taken  for  use 
in  connection  with  the  restraining  order,  making  a  total  of  3714  40, 
and  both  parties  have  appealed. 

The  principal  contention  of  the  defendants  is  that  no  counsel  fees 
can  be  recovered  in  an  action  on  an  injunction  bond  furnished  under 
the  order  and  jurisdiction  of  a  Federal  Court,  in  an  equity  proceed- 
ing. This  point  had  been  previously  presented  by  way  of  a  peremp- 
tory exception  of'  no  cause  of  action  pleaded  in  limine  in  this  case,  and 
it  was  considered  by  this  court  in  the  opinion  reported  in  the  37th 
Ann.  p.  482. 

In  that  opinion  it  was  held  in  emphatic  and  unmistakable  language 
that  the  exception  was  not  good,  and  that  the  action  for  counsel  fees 
could  be  maintained  on  the  bond  now  in  suit. 

At  the  urgent  instance  of  defendants'  able  counsel  we  have  carefully 
reviewed  our  previous  opinion,  and  have  gone  over  the  whole  ground 
•of  discussion  submitted  by  counsel,  including  a  serious  consideration 
of  the  opinion  of  the  Supreme  Court  of  the  United  States  in  the  case 
of  Oelricks  vs.  Spain,  15  Wallace  p.  211. 

In  that  case  it  appears  that  the  injunction  was  the  primary,  exclu- 
sive and  ultimate  object  of  the  entire  litigation  Its  object  was  to  re- 
strain the  custodian  or  trustee  of  a  large  fund  from  paying  over  and 
distributing  the  same  to  the  parties  for  whom  he  held  the  trust,  and 
to  enjoin  tlie  parties  aforesaid  ^^frorn  asking  for  or  receiving  said 
fund." 

In  keeping  with  the  order  of  the  court,  the  bond  was  conditioned 
that  the  plaintiff  in  injunction  ^^shall  prosecute  the  writ  of  injunction 
to  effect  and  pay  as  well  the  costs,  damages  and  charges  that  shall  oc- 
cur in  said  circuit  court  *  .  *  *  as  all  costs,  damages  and 
charges  that  shall  be  occasioned  by  said  writ  of  injunction,"  etc.,  etc. 

After  the  dissolution  of  the  injunction,  a  bill  was  brought  in  chan- 
cery by  the  obligees  of  the  bond  to  recover  damages  in  the  shape  of 
interests  and  counsel  fees. 

In  disposing  of  the  contention  involving  the  allowance  of  counsel 
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fees,  the  coart,  coDsideriDg  that  the  entire  litigation  consisted  of  Mie 
injanctiony  asaimilated  the  demand  to  one  made  to  recover  counsel  fees 
from  the  party  cast  in  an  ordinary  action,  and  not  on  a  bond. 

The  coart  said :  ^<It  is  the  settled  role  that  counsel  fees  cannot  be 
iqcladed  in  the  damages  to  be  recovered  from  the  infringement  of  a 
patent.  They  cannoc  be  allowed  to  the  gaining  side  in  admiralty  as 
incident  to  the  judgment  beyond  the  costs  and  fees  allowed  by  the 
statute.'^ 

In  concluding,  the  court  added:  **lu  debt,  covenant  and  assumpsit 
damages  are  recovered,  but  counsel  fees  are  never  included.  So  in 
equity  cases,  where  there  is  no  injunction  bond,  only  taxable  costs  are 
allowed  to  the  complainants.*  The  same  rule  is  applied  to  the  defend- 
ant, however  unjust  the  litigation  on  the  other  side.  •  •  • 
The  parties  in  this  respect  are  upon  a  footing  of  equality.  There  \9  no 
fixed  standard  by  which  the  hatwrariuin  can  be  measured.  Some 
counsel  demand  much  more  than  others;  some  clients  are  willing  to 
pay  more  than  others  -,  more  counsel  may  be  employed  than  are  nec- 
essary. When  both  client  and  counsel  know  that  the  fees  are  to  be 
paid  by  the  other  party  there  is  danger  of  abuse.  A  reference  to  a 
master  or  an  is»ue  to  a  jury,  might  be  necessary  to  ascertain  the 
proper  amount,  and  this  grafted  litigation  might  possibly  be  more  ani- 
mated and  protracted  than  in  the  original  cause." 

As  all  the  considerations  which  led  that  exalted  tribunal  to  a  denial 
of  counsel  fees  as  an  element  of  damages,  refer  to  a  demand  assimila- 
ted to  a  claim  for  damages  in  an  iigunction  suit  proper,  and  to  such  a 
demand  in  chancery,  we  feel  justified  to  conclude  that  the  court  did 
not  intend  to  exclude  such  a  demand  in  a  suit  at  law,  much  less  in  an 
action  filed  in  one  of  our  State  courts,  in  which  there  is  no  chancery, 
as  contradistinguished  from,  a  jurisdiction  of  common  law,  or  in  a  case 
in  which  a  preliminary  restraining  order  had  been  granted  merely  as 
ancillary  to  a  principal  demand  for  the  cancellation  of  an  important 
and  valuable  contract.  These  views  are  substantially  confirmed  by 
the  reasoning  used,  and  by  the  conclusions  reached  by  the  Supreme 
Court  in  the  cases  of  Meyers  vs.  Block,  Meyers  vs.  Levy,  reported  in 
120  U.  S.  Rep.  p.  206,  which  went  up  from  this  court  on  writs  of  error. 
In  the  decision  of  those  cases  the  Supreme  Court  established  a  clear 
distinction  between  the  issues  involved  therein  and  the  questions 'pi^c~ 
sented  in  the  case  of  Bein  vs.  Heath,  12  Howard  168.  In  view  of  the 
great  reliance  placed  by  defendants'  counsel  herein,  on  the  latter  de- 
cision, as  sustaining  the  same  views  alleged  to  have  been  announced 
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in  the  case  of  Spain  vs.  Oelricbs,  we  attach  great  importance  to  the 
decision  in  the  Block  case. 

In  that  case  the  obligors  on  the  injunction  bon<1,  who  were  therein 
sued  on  the  bond,  had  made  the  point  which  defendants  substantially 
make  here;  that  an  action  on  a  bond  of  injunction  given  in  equity  in 
and  by  order  of  a  Federal  Court,  could  not  be  entertained  against  the 
obligor<j  on  the  bond  in  the  court,  and  subjected  to  the  law  and  juris- 
prudence of  the  State  of  Louisiana.  And  they  had  rested  their  argu- 
ment on  the  authority  of  the  case  of  Bein  vs.  Heath  aboVe  referred  to. 
After  reviewing  that  case,  and  sustaining  the  views  therein  announced, 
the  court  proceeded  to  demonstrate  the  difference  between  it  and  the 
Block  case,  saying:  *<But,  according  to  t)ur  view,  the  bond  sued  on  in 
the  cases  before  us  do  not  demand  any  such  construction.  It  is  plain 
that  they  could  not  be  intended  as  security  for  any  debt  or  demand  in 
litigation,  (italics  are  ours)  but  as  security  only  for  the  dtuuages  that 
might  be  sustained  by  the  issuing  of  the  injunctions.  The  condition 
is  to  pay  *'all  such  damages  as  he  (Isaacs,  in  the  one  case,  and  Block 
in  the  other)  may  recover  against  us  in  case  it  should  be  decided  that 
said  writ  of  injunction  was  wrongfully  issued.^' 

Recover  how  Y  By  the  law  of  Louisiana,  damages  may  be  recov- 
ered for  suing  out  an  injunction  without  just  cause,  indep»-ndeudy  of 
a  bond.  3  La.  291.  But  this  cannot  be  done  in  the  United  States 
Courts.  Without  a  bond,  no  damages  can  be  recovered  at  all.  With- 
out a  bond  for  the  payment  of  damages  or  other  obligation  of  like 
effect,  a  party  against  whom  an  injunction  wrongfully  issues  can  re- 
cover nothing  but  costs,  unless  he  can  make  out  a  case  of  malicious 
prosecution.  It  is  only  by  reason  of  the  bond,  and  upon  the  bond, 
that  he  can  recover  anything.  When,  therefore,  the  condition  of  the 
bond  in  these  cases  declares  that  the  obligors  will  pay  such  damages 
as  the  obligee  may  recover  against  them,  it  must  mean  that  they  will 
pay  such  damages  as  he  may  recover  by  a  suit  on  the  bond  itself.  Other- 
wise it  is  senseless  and  vain.  Construed  in  this  way,  it  is  in  strict 
conformity  with  the  order  which  required  it.  It  is  in  this  way  that 
the  bonds  in  question  were  tinally  construed  by  the  Supreme  Court  of 
Louisiana,  and  we  think  its  construction  was  right.  Block  vs.  Meyer, 
35  Ann.  220. 

The  condition  of  the  bond  in  suit  in  the  instant  case  was  that  the 
obligors  would  ''well  and  truly  pay  to  Aiken  all  such  damages  as  he 
may  recover  against  us  in  case  it  should  be  decided  that  the  injunction 
or  restraining  order  was  wrongfully  obtained  ;'^  which  is  almost  in 
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terms  precisely  similar  to  tbe  conditions  in  the  bonds  construed  in  the 
Block-  Levi  cases  by  the  Supreme  Court  of  the  United  States. 

Now  a  reference  to  the  records  of  those  cases  shows  that  coansel 
fees  were  an  element  of  damages,  in  the  demand  as  well  as  in  the 
proof.  Hence  we  feel  authorized  to  conclude  that  the  decisions  which 
we  have  considered  and  consulted  are  not  to  be  construed  as  exclud- 
ing counsel  fees  as  an  element  of  damages  in  an  action  at  law  in  a  Fed- 
eral Court,  and  a  fortiari  in  a  Louisiana  court  for  the  recovery  of 
damages  on  a  bond  of  injunction  given  in  and  by  the  order  of  a  Fed- 
eral Court  in  an  equity  proceeding. 

Hence  we  hold  that  defendants^  contention  on  that  point  is  not  sup- 
ported by  the  authorities  relied  upon,  and  that  it  cannot  be  sanctioned 
in  our  jurisprudence.  We  feel  relieved  from  judicial  responsibility 
for  any  error  of  judgment  which  we  may  commit  in  reacliing  this  con- 
clusion, by  the  thonght  that  it  lies  within  the  power  of  defendants  to 
obtain  a  correction  of  such  error  at  the  hands  of  the  exalted  tribunal 
whoee  decision  on  the  point  would  be  our  guide  for  the  future. 

With  these  views,  we  reach  the  discussion  of  the  right  of  plaintiffs, 
under  the  evidence,  to  recover  counsel  fees  as  damages  incurred  as  a 
result  of  the  restraining  order. 

On  that  branch  of  the  case  defendants  contend  that  plaintiffs  are 
not  entitled  to  recover  damages  for  counsel  fees,  on  the  ground  that 
the  dissolution  of  the  restraining  order  did  not  result  from  any  proceed- 
ings or  hearing  instituted  or  had  for  such  dissolution,  but  that  it  flowed 
from  the  hearing  and  the  refusal  of  complainant's  application  for  an 
m^xxnc^ou  pendente  lite,  to  which  were  directed  all  the  professional 
labors  and  services  of  counsel  of  the  respondent  in  tlie  equity  pro- 
ceedings. 

To  a  great  extent  that  contention  is  supported  by  the  record,  from 
which  it  appears  that  the  fees  paid  to  such  counsel  by  the  defendant 
embraced  all  the  services  rendered  by  counsel  in  the  suit  of  Leathers 
vs.  Aiken.  The  receipts  given  by  the  two  law  firms  employed  by  him 
in  the  litigation,  each  for  $2500,  show  further  that  tlie  sums  thus  re- 
ceived were  in  full  of  all  legal  services  to  January  Ist,  1882,  including 
suit  of  Leathers  vs.  Aiken,  U.  S.  Circuit  Court."  Hence  the  inference 
is  irresistible  that  the  entire  amount  of  fees  thus  settled  for,  could  not 
have  been  understood  by  the  parties  themselves,  attorneys  and  cli- 
ents, as  having  been  earned  in  proceedings  which  resulted  in  the  dis- 
solution of  the  restraining  order  alone,  or  even  in  the  entire  litigation. 

It  also  appears  from  the  record  that  as  the  judge  was,  during  his 
summer  vacations,  absent  from  his  circuit,  and  as  counsel  for  com- 
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plainant  Lad  declined  to  appear  aud  argue  a  motion  for  diesolation  of 
the  restraining  order,  at  any  point  or  place  outside  of  the  circuit,  there 
was  no  formal  hearing  of  such  a  motion,  before  the  hearing  which 
took  place  in  December  following,  on  the  question  of  complainant^s 
right  to  an  iujnoction  pendente  lite. 

But  it  is  in  proof  that  counsel  for  the  defendant  in  the  equity  suit, 
did  perfoi-m  some  special  labors  and  render  some  professional  services 
required  and  demanded  exclusively  by  the  necessities  of  the  case  for 
the  dissolution  of  the  restraining  order.  The  district  judge  has  esti- 
mated the  value  of  such  services  at  five  hundred  dollars,  and  we  find 
no  grounds  to  justify  us  in  disturbing  his  conclusions  on  that  point. 

We  therefore  deny  the  increase  asked  for  by  plaintiffs.  And,  with 
the  district  judge,  we  find  that  defendants  must  likewise  be  held  for 
the  two  additional  amounts  allowed  br  the  judge  a  quo.  From  our 
reading  of  the  record  we  are  satisfied  that  the  photographs  taken  of 
the  wharves  and  the  affidavits  prepared  aud  the  aggregate  cost  of 
which  make  up  the  sum  allowed,  were  necessitated  by  the  effect  of  the 
restraining  order. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  afArmed  at  the  joint  coats  of  plaintiff  aud  defendants  in 
equal  proportions. 

No.  9962. 
Mrs.  C.  E.  Champon  vs.  C.  E.  Champon,  Her  Husband, 

Where  a  marriage  is  solemnized  in  France,  and  the  husband  subseqnently  abandons  his  wife 
and  comes  to  Louisiana,  he  cannot  prosecute  a  suit  against  his  abandoned  wife  for  a 
divorce  in  a  court  in  this  State  by  causing  a  euiator  ad  hoc  to  be  appointed  to  represent 
her,  through  whom  she  is  cited,  and  the  wife  is  not  notified  of  the  proceedings  and  the 
ludgment  of  dirorce  rendered  in  the  suit  will  be  regarded  as  rendei-ed  without  citation 
and  such  judgment  will  be  an  absolute  nullity. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 

Bayne,  Deneyre  dt  Bayne  for  Plaintiff' and  Appellee. 
Seinmes  <&  Legendre  and  B.  T,  Beauregard  for  Defendant  and  Appel- 
lant. 

ON  EXCEPTIONS. 

1.  No  appeal  can  be  taken  after  the  expiration  of  a  year  from  the  rendition  of  the  Judg* 
ment,  C.  P.  593 ;  (and  tvfo  years  wheu  the  defendant  is  absent  from  the  State.)    lb. 

3.  An  action  of  nullity  for  vices  of  form  should  be  brought  within  one  year  from  the  rendi. 
tion  of  the  Judgment,  and  can  only  be  allowed  in  the  cases  enumerated  in  Art.  606.  In 
case  of  charge  of  fraud  or  ill  .practice  the  action  should  be  brought  within  one  year  of  the 


NEW  ORLEANS,  JANUARY,  1888.  29 

Chaiii])on  vs.  Champon. 

discovery  of  the  fhtud  or  Ill-practice,  and  the  plaintiff  mast  show  that  he  was  Knilty  of 
DO  oei^lect  or  laches  ;  that  he  has  been  injured ;  and  has  not  neglected  his  means  of  de- 
fence. 33  Ann.  146  and aathorities  there  cited  :  C.  P.  613  :  18  Ann.  9dO,  507;  3  Ann.  646  : 
6  Ann.  799 ;  S9  Ann.  105  ;  31  Ann.  467 ;  32  Ann.  13.  409. 

Vicee  of  form  not  mentioned  in  Art.  606  C.  P..  and  omissions  of  procedure,  or  insoHicient 
eridence,  can  only  be  urged  on  appeal  and  not  by  action  of  nullity.  Xi  Ann.  147  and 
aathorities  there  cited  and  those  above. 

The  admission  of  the  wife's  testimony  (or  husband's)  in  a  suit  against  the  husband, 
without  objection,  is  not  an  absolute  nullity.  If  she  be  allowed  to  testify,  her  testimony 
should  go  to  the  jury  (or  to  the  Judge) .  28  Ann.  604,  605.  State  vs.  Williams. 
A  curator  ad  hoe  can  validly  acknowledge  in  writing  service  of  petition  and  citation  ad- 
dressed to  him  as  such,  and  such  aclcnowledgment  brings  the  defendant  into  court,  and 
in temipte  prescription .    3 1  An  n .  540. 

The  motion  made  by  a  judgment  debtor  to  annul  the  judgment  for  want  of  jurisdiction 
beeanse  he  resided  in  another  parish,  made  actual  citation  unnecessary,  and  cured  the 
defect  if  there  had  been  no  citation.     10  R.  140;  11  Ann.  197;  31  Ann.  .540. 

JURISDICTION. 
Act  Ko.  76  of  1870.  p.  108.  and  Act.  141,  dev.  C.  C.  1870.  and  section  1995  Revised 
Statutes  of  1870,  gave,  by  the  former,  as  abnolute  causes  of  immediate  divorce,  the  causes 
of  separation  in  the  former  Code.  The  new  Code  authorizes  the  appointment  of  an  at* 
tomey  to  represent  either  defendant  when  abient.  coniradietorUy  trith  whom  the  suit 
"  shall  be  prosecuted ;"  the  word  him  in  the  article  means  her  when  the  husband  is  plain, 
tiff,  (see  CTG.  3556,  par.  1);  the  R.  S.  clothed  the  Thiitl  DistHct  Court  of  Orleans  with 
jarLsdiction  in  divorce  cases. 

The  conjugal  domicile  is  that  of  the  husband,  C.  C.  39,  120 ;  and  a  husband  married  in  a 
foreign  country  can  emigrate  to  this  country,  become  a  bona  fide  permanent  citizen  and 
resident  of  this  State ;  in  that  case  the  conjugal  domicile  is  legally  transferred  to  the 
country  and  State  of  his  adoption  and  allegiance,  and  the  proper  State  Court  vested  with 
jarisdictien  as  to  his  status  and  suita  for  separaton  or  divorce  in  accordance  with  the 
laws  of  said  adopted  domicile.  (See  quotations  in  the  brief  from  Bishop,  Story,  etc.) 
A  fact  testified  to  by  competent  witnesses  will  be  accepted  as  proved  if  there  is  no  evi. 
dence  tending  to  impeach  their  credibility.  32  Ann.  251 ;  .35  Ann.  1096. 
^t  tacet  contentire  videttir,  is  a  safe  maxim  of  estoppel.  Hennen  N.  D..  verbo  Evidence 
(f)  par.  6,  11.  and  acHouM  and  omisnotit  of  duty  on  the  same  principle  spealc  loader  than 
u*€rd». 


The  opiDion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  a  salt  to  annul  a  judgment  of  divorce  obtained  by 
the  present  defendant  against  the  plain tifi',  liis  wife. 

The  judgment  attacked  was  rendered  by  a  district  court  of  the 
parish  of  Orleans,  in  this  State,  on  the  16th  of  March,  1874. 

Among  the  grounds  of  nullity  urged  against  the  judgment  assailed, 
is  the  want  of  citation,  i.  e.  that  the  judgment  in  question  was  rendered 
without  citation  to  the  wife,  the  defendant  therein. 

The  facts  are  these:  The  parties  were  married  in  France  in  1852. 
Id  1855  Champon,  the  husband,  abandoned  his  wife  and  came  to  this 
country  and  joined  his  concubine  here,  who  together  subsequently 
came  to  New  Orleans,  where  they  continued  to  reside. 
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Some  time  prior  to  1874  the  deserted  wife  came  to  tbe  Uoited  States 
and  lived  in  New  York  City,  to  the  knowledge  of  her  hnsband. 

In  February,  1874,  Cliampon  instituted  a  suit  foi  divorce  against  his 
wife,  on  the  ground  of  excesses,  ill-treatment  and  abandonment.  In 
his  petition  he  alleged  that  his  wife  was  absent  from  the  State  and  re- 
sided in  some  part  of  the  United  States  unknown  to  him.  and  he  pray- 
ed and  obtained  the  appointment  of  a  curator  ad  hoc  to  represent  her. 

This  appointment  was  made  on  the  3d  of  March,  1874,  and  upon  the 
same  day  citation  was  issued  and  served  (quoting)  *^upon  Mrs.  E.  Cham- 
pon, wife  of  C.  E.  Champon,  through  A.  Brieugne,  Esq.,  appointed 
attorney  ad,  hocJ^ 

Upon  the  5th  of  March  the  curator  filed  an  answer,  substantially  a 
general  denial. 

The  case  was  submitted  on  the  lltli  of  March;  on  the  16tb,  same 
month,  judgment  granting  the  divorce  was  rendered,  and  was  signed 
on  the  20th. 

There  were  no  proceedings  had  in  the  case  such  as  summonses  and 
orders  to  return  and  notifications  directed  to  the  wife,  to  establish 
abandonment  as  prescribed  by  the  Code.  In  point  of  fact,  she  was  en- 
tirely ignorant  of  the  proceedings  and  remained  in  ignorance  of  them 
until  a  copy  of  the  judgment  was  forwarded  to  her  in  New  York. 

We  have  no  hesitation  in  concluding,  under  this  state  of  facts,  that 
the  judgment  was  an  absolute  nullity. 

The  only  provision  in  our  law  for  the  appointment  of  a  curator  ad 
hoc  to  defend  an  absentee  is  in  Arts.  56  of  the  C.  U.  and  116  C.  P.  and 
R.  S.  1198. 

These  articles  were  for  a  long  time  the  subject  of  convicting  decisions, 
but  finally  it  was  settled  that  the  articles  in  question  presuppose  some- 
thing upon  which  the  jurisdiction  of  the  court  can  properly  rest.  Such, 
for  instance,  as  the  party  sued  having  property  in  the  State,  or  being 
a  necessary  party  to  some  judicial  proceeding,  or  contract,  or  conven- 
tion sought  to  be  annulled.    2  Ann.  562 ;  3  Ann.  101. 

Marriage  under  our  law  is  a  civil  contract.  A  decree  of  divorce,  dis- 
solving the  marriage  rests  on  the  same  principle  on  which  all  contracts 
may  be  dissolved,  i.  e.  by  reason  of  an  active  or  passive  violation  of  the 
obligation  of  the  contract  by  either  party  thereto.  But  with  regard  to 
the  contract  of  marriage  particular  rules  are  prescribed  and  mode  of 
proceeding  established,  by  or  through  which  the  parties  to  such  con- 
tracts aggrieved  may  enforce  their  rights,  either  by  a  separation  from 
bed  and  b»ard  or  an  absolute  divorce. 
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These  rules  are  defined  in  the  articles  of  the  Code  on  the  subject  of 
divorce  and  separation  from  bed  and  board. 

Jt  was  held  in  the  case  of  Prindle  vs.  Williams,  9  Ann.  34,  that  there 
were  only  two  cases  in  which  a  curator  coald  be  appointed  to  absent 
wives  in  suits  instituted  by  their  husbands  for  divorce  or  separation 
from  bed  and  board ;  one  where  the  defendant  is  charged  with  the  com- 
mission of  an  infamous  crime  and  being  a  fugitive  from  justice,  or  a 
separation  is  claimed  on  the  ground  of  abandonment.  Muller  vs.  Hel- 
ton, 13  Ann.  1. 

This  divorce  proceeding  that  we  are  reviewing  does  not  fall  within 
either  of  the  conditions  named  where  such  an  appointment  could  be 
made. 

It  is  true  that  among  the  charges  enumerated  in  the  petition  for 
divorce,  is  that  of  abandonment;  but  it  is  manifest  from  an  examina- 
tion of  the  record  in  that  case  that  the  judgment  was  in  no  way  founded 
on  that  cause, -or  that  abandonment  formed  any  factor  whatever  in  the 
entire  proceeding.  Abandonment  in  the  first  place  is  no  legal  cause 
or  ground  of  divorce.  In  the  next  place,  to  make  it  effective,  even  as 
a  cause  of  separation  from  bed  and  board,  it  must  be  established  by 
the  mode  prescribed  by  the  Code  ;  that  is,  by  the  summonses  and  in- 
terlocutory orders  directed  by  the  Code;  Art.  1451  ;  Perkins  vs.  Potts, 
8  Ann.  14;  Bienvenu  vs.  Buisson,  14  Ann.  387;  Merrill  vs.  Flint,  28 
Ann.  195. 

In  the  entire  proceedings  in  this  case  we  find  nothing  of  the  kind, 
so  tliat  the  divorce  was  undoubtedly  granted  on  account  of  the  cruelty 
and  excesses  charged. 

Besides,  the  pretense  of  abandonment  by  the  wife  was  predicated 
upon  a  dictum  of  the  law  that  had  not  the  slightest  bearing  on  the 
facts  of  the  case.  That  dictum  is  that  the  domicile  of  the  husband  is 
or  becomes  the  domicile  of  the  wife.  The  only  matrimonial  domicile  the 
parties  ever  had  was  in  France,  where  they  lived  together  for  a  time 
after  their  marriage.  This  domicile  the  husband  abandoned,  and  is 
next  found  in  this  country  dwelling  with  his  concubine,  and  hiding 
from  his  lawful  spouse,  who  is  in  utter  ignorance  of  his  whereabouts. 

It  would  do  violence  to  the  plainest  principle  of  common  sense  and 
common  justice  to  call  this  residence  of  the  guilty  husband,  where 
the  wife  is  forbidden  to  come,  or  of  which  she  knows  nothing,  the 
domicile  of  the  wife. 

The  ti'ue  meaning  of  this  aphorism,  touching  the  domicile  of  the 
wife  being  that  of  her  husband,  is  that  the  domicile  of  the  wife  is  the 
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domicile  that  the  husband  has  at  his  marriage;  or  provides  after  marri- 
age for  himself  and  his  wife,  and  which,  though  he  may  change  at 
pleasure,  it  must  be  one  to  which  the  wife  is  taken  or  invited,  or  at 
least  of  which  she  knows,  and  to  which  she  may  go  and  stay  at  her 
will. 

The  divorce  suit  in  question  was  in  fact  a  fraud  on  the  very  law  in- 
voked to  justify  its  institution  and  to  support  the  judgment  which  fol- 
lows it. 

Concluding,  therefore,  that  the  wife  was  never  cited  and  that  the 
judgment  was,  in  law,  rendered  without  citation,  of  course,  it  was  an 
absolute  nullity  and  t)ie  marriage  with  legal  effects  remained  intact, 
unimpaired  and  unaffected  by  the  vain  proceeding  directed  against  it. 
The  judgment  dissolving  it  being  thus  void  on  the  very  face  of  the  pro- 
ceeding, could  not,  of  course,  be  protected  by  prescnption,  which  is 
pleaded  against  the  action  to  annul  it. 

Judgment  affirmed. 

Poch^,  J.,  concurs  in  the  decree. 


No.  10,013. 

H.  Reary,  For  the  Use,  etc.,  vs.  The  Louisville,  New  Orleans 
AND  Texas  Railway  Company. 

It  id  Dot  within  the  acope  of  the  mnployiuont  of  a  bagi^age-maater  connected  with  a  railway 
train,  but  not  shown  m  have  been  put  iu  charge  of  the  same,  to  invite  or  permit  any  per- 
flon  or  persone  to  enter  and  ride  on  a  coach  of  such  train.  Permission  given  in  aiioh  cir- 
rumiitanoes  cannot  create  the  relation  of  carrier  and  passenger  between  the  company  and 
the  person  thas  riding  on  such  oar.  The  company  is  not  liable  to  such  persons  for  ii^ju- 
ries  which  they  may  receive,  unless  for  negligence  or  tortious  acts  on  the  part  of  the 
company. 

A  railway  company  is  not  bound  to  the  same  degree  of  care  in  regard  to  mere  strangers  who 
are  unlawfully  upon  its  premises  that  it  owes  to  passengers  conveyed  by  it. 

A  railway  company  is  not  liable  tu  a  person,  whether  passenger  or  trespasser,  who  in  a  state 
of  panic  or  fear  Jumps  out  of  a  train  in  motion,  and  is  ii\jured  thereby,  in  the  absence  of 
proof  that  such  panic  or  fear  was  caused  or  inspired  by  word  or  act  by  an  agent  or  em- 
ployee of  the  company. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissoty  J. 


BroMghn,  Buck,  BinJcelspiel  dc  Hart  for  Plaintiff  and  Appellee. 
Farrar  dk  Krutschnitt  for  Defendant  and  Appellant: 

Railway  companies  owe  uo  duties  to  persons  who  go  upon  their  engines,  cars  or  other  means  . 
of  transportation,  as  trespassei-s.  and  are,  therefore,  not  liable  to  them  for  anything  less 
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than  wilfal  iivjnry.  If  the  ^eapasser'H  iivjurieB  are  the  result  simply  of  a  failure  to  per- 
form that  duty  which  the  railway  company  owes  to  every  one  who  is  rightfully  upon  its 
ears  or  other  means  of  transportation,  he  cannot  recover,  for  he  was  not  rightfully  there ; 
and  the  railway  has  not  failed  to  perfonn  any  duty  which  it  ownl  to  him.  Pattei-son'K- 
BaQway  Accident  Law,  pp.  188  to  190:  Duff  vs.  A.  V.  R.  R..  91  Pa.  St.,  458:  C.  &  N.  W. 
R'y  Co.  xn.  Smith,  46  Mich.  504  (4  A.  &  E.  R.  R.  canes,  535):  Cauley  vs.  P.  C.  &,  St.  L.  R  y, 
95  Pa.  St..  395:  98  Id.,  498;  Bestonville  Passenger  R*y  Co.  vs.  Connell,  88  Pa.  St..  520: 
Cenlsral  Br  U.  P.  R'y  Co.  vs.  Henigh,  2:i  Kansas,  347:  and  numerons  ca^es  oitod  in  the 
decisions  and  authorities  above  listed. 

If  «  child,  whilst  playing  with  other  children,  enters  a  ear  forming  part  of  a  train  of  a  rail- 
way company,  which  is  l>eing  shifted  ivom  one  track  to  another  in  or  near  its  depot  yards* 
and  notaboat  to  start  open  a  trip  over  the  railway  of  such  company,  and  whether  the 
child  enters  such  car  with  or  without  the  permission  of  the  company's  agent  in  charge  of 
the  train,  the  relations  of  passenger  and  carrier  do  not  arise.  If  such  penuission  be  given, 
the  child  is  a  mere  licensee:  if  not  given,  it  Is  a  trespasser.  But  in  no  eveur,  under  such 
circumstances,  can  it  become  a  passenger,  and  the  law  governing  the  relations  betw<^'en 
carriers  and  their  passengers  has  no  bearing  on  the  case.  Same  authorities  as  above; 
and  also,  Thompson  on  Carriers  of  Passengers,  p.  43,  et  aeq. 

If  a  child,  whilst  playing  about  a  depot  of  a  railway  company,  is  invited  upon,  or  even  placed 
upon,  a  train  of  such  company  by  a  baggage-master,  or  person  in  cliarge  of  the  baggage 
upon  such  train,  but  not  in  charge  or  control  of  the  train,  then  the  company  is  not  liabh* 
for  iiguries  due  to  the  entry  of  such  child  upon,  or  its  egress  from  the  cars.  In  oi^er 
that  a  person  be  liable  for  the  act«  of  its  agents,  such  acts  must  be  done  by  such  agents 
in  the  course  of  their  employment,  and  within  the  line  of  their  duties.  The  mere  fact 
that  a  wTongfal  act  is  committed  by  a  servant,  even  whilst  actually  engaged  in  the  per- 
formance of  the  service  he  has  been  employed  to  render,  cannot  make  the  master  liable 
Something  more  is  required.  The  act  must  not  only  be  done  whilst  so  employed,  but  it 
must  pertain  to  the  particular  duties  of  that  employment — nuist  be  within  the  scope  of 
his  emplo>inent.  Pierce  on  Railroads,  p.  277;  Hansen,  tutor,  vs.  Mansfield,  etc.,  Co.,  38 
Ann.  Ill :  Snyder  vs.  Hannibal  and  St.  Joseph  R'y  Co..  60  Mo.  413:  Flower  vs.  Pcnn.  K. 
B.  Co..  68  Pa.  Stat.,  210;  Chicago  R'y.  Co..  etc.,  vs.  Michie,  83  lU.  427. 

The  vroximate  cause  of  the  damages  in  this  case  was  the  negligence  of  the  injured  child  iu^ 
jumping,  and  of  its  elder  sister  in  allowing  it  to  Jump,  from  a  car  in  motion:  and  also  the 
act  of  that  sister  in  intorfering  with  the  child  whilst  so  juniping.  and  thii.s  dragging  it 
under  the  car. 


The  opinion  of  the  Court  was  delivered  by 

PocHE,  J.  Saing  for  the  ase  of  his  minor  child,  plaintiff  claims  dam- 
ages in  the  sam  of  ten  thousand  dollars  for  personal  injuries  inflicted 
on  his  child  by  one  of  the  defendant's  trains,  through  the  alleged  care- 
lessness and  negligence  of  the  company's  employees. 

Defendant  appeals  from  a  judgment  of  $3000,  based  on  the  verdict 
of  a  jury. 

The  evidence  is  very  conflicting  on  the  salient  features  of  the  case, 
but  from  our  reading  of  the  record  we  find  the  following  pertinent 
&ct8  from  the  preponderance  of  the  testimony. 

The  accident  occurred  at  the  company's  depot,  which  is  situated  on, 
and  occupies  the  neutral  ground  or  space  included  between  two  streets- 
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or  thoroughfares,  known  as  North  and  South  Poydras  streets,  in  this 
city,  on  a  train  of  passenger  cars  which  had  just  arrived,  had  dis- 
charged its  passengers  and  their  baggage,  and  Was  being  switclied  out 
of  the  main  track,  in  order  to  be  set  at  rest  on  a  side  track  for  the 
night. 

While  plaintiff's  daughter,  between  eight  and  nine  years  of  age,  was 
playing  in  and  around  tlie  depot,  with  four  other  girls  a  little  more 
advanced  in  years,  one  of  whom  was  her  sister  of  about  thirteen  years 
of  age,  the  girls  took  a  child's  notion  of  riding  on  that  train,  whiJe  it 
was  under  the  operation  of  being  switched  off,  at  about  7  o'clock  in 
the  evening  in  the  month  of  November,  1886. 

One  of  the  girls  asked  and  obtained  permission  so  to  do,  of  the  bag- 
gage-master of  the  train,  who  was  standing  near  by  preparatory  to  his 
leaving  for  home. 

Four  of  the  girls  entered  one  of  the  passenger  coaches  and  took 
seats  at  the  end  towards  the  baggage  car,  and  the  fifth  child  caught 
on,  and  remained  outside  on,  the  steps  of  the  coach.  As  the  train  was 
in  the  act  of  being  moved  out  of  the  main  track,  at  a  pretty  rapid  rate, 
the  girls  became  alarmed  at  the  belief  and  fear  that  the  train  was  run- 
ning out  of  the  city,  and  going,  as  several  of  them  say,  ''out  to  Baton 
Rouge,"  whereupon  they  ran  out  of  the  coach  and  precipitately  jumped 
out  of  the  car.  It  was  in  that  flight  that  plaintiff's  youngest  daughter 
fell,  and  that  her  foot  was  seriously  injured  by  being  run  over  by  one 
of  the  wheels  of  the  coach. 

Under  that  condition  of  things  the  defendant  makes  the  point  thit 
the  baggage-master  had  no  authority,  within  the  scope  of  his  employ- 
ment, to  grant  the  request  of  the  children  for  permission  to  ride  on  the 
train,  so  as  to  render  the  company  liable  for  injuries  reaulting  from 
such  permission.  The  record  shows  that  the  train  was  not  under  the 
charge  or  control  of  that  employee,  but  that  it  was  under  the  responsi- 
bility of  another  and  entirely  different  person,  who  had  no  knowledge 
of  the  presence  of  the  girls  on  that  train.  The  record  is  conclusive  on 
that  point,  and  the  authorities  are  equally  clear  on  the  law.  The  bag- 
gage-master has  no  duty  or  authority  with  the  train,  whether  running 
or  at  the  depot;  and  his  permission  to  the  girls  to  ride  on  that  train 
cannot  bind  or  affect  the  rights  or  obligations  of  the  company.  Pierce 
on  Railroads,  p.  277;  Snyder  vs.  H.  &  St.  J.  R'y  Co.,  60  Mo.  413  j  Gil- 
lett  vs.  Mo.  Valley  R.  R.  Co.,  55  Mo.  315 ;  Hanson  vs.  R.  R.  Co.,  38  Ann. 
111. 

It  is  in  proof  that  vigorous  orders  had  been  given  by  the  manage- 
ment of  the  company  to  drive  away  children  who  came  to  play  in  and 
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arouDd  their  depot,  and  that  to  the  knowledge  of  the  girls  many  chil- 
dren have  thas  been  ordered  away.  It  is  thus  made  clear  that  the  per- 
mission given  by  the  baggage-master  was  unauthorized  under  the 
«cope  of  his  employment,  and  in  direct  violation  of  the  company's 
rules  and  regulations. 

It  is  also  in  proof,  beyond  a  doubt,  and  it  is  not  disputed  by  plain- 
tiff, that  the  train  was  not  in  use  or  motion,  at  the  time  of  the  accident, 
to  carry  passengers  under  its  purpose  as  a  common  carrier,  but  that  it 
was  being  pulled  back  and  forth,  merely  and  exclusively  with  the 
intention  of  removing  the  coaches  from  the  track  on  which  they  had 
entered  the  depots  and  of  preparing  them  for  the  formation  of  another 
train  for  use  in  the  company's  business  on  the  next  day.  Hence,  it 
clearly  follows  that  the  relations  of  carrier  and  passenger  did  not  arise 
between  the  defendant  and  plaint  iff- s  child. 

Now,  in  one  of  the  cases  very  strenuously  relied  on  by  plaintiff,  the 
'Case  of  Railroad  Company  vs.  Stout,  17  Wallace,  657,  the  Supreme 
Court  of  the  United  States  laid  down  the  following  pertinent  rule: 

"  That  while  a  railway  company  is  not  bound  to  the  same  degree  of 
care  in  regard  to  mere  strangers  who  are  unlawfully  upon  its  premises 
that  it  owes  to  passengers  conveyed  by  it,  it  is  not  exempt  from  respon- 
«ibi]ity  to  such  strangeis  arising  from  its  negligence  or  from  its  tor- 
tious acts." 

The  rule  is  not  only  supported  by  autliority  but  it  finds  its  sanction 
in  principles  of  reason,  common  sense  and  natural  justice.  It  is  in  fact 
a  universal  rule  on  the  subject  of  the  responsibility  of  common  carriers. 

But  under  the  circumstances  of  this  case  we  feel  warranted  to  extend 

the  scope  of  the  rule  still  further,  and   tnJjnlH  thtk  HflfAnHanf.  rmnpany 

to  the  same  degree  ^f  care  towards  the  children  who  were  in  that  coach, 
that  it  would  owe  to  passengers  beiny  conveyed  bjjtona  jojarney, 
after  pavmerit  of  their  fare . 

Our  reading  of  the  record  has  entirely  failed  to  disclose  any  act  of 
negligence,  or  dereliction  of  any  duty,  on  the  part  of  the  company, 
which  it  owed  to  those  girls,  even  if  they  had  been  regular  passengers 
on  a  journey  over  its  road.  An  attempt  has  been  made  to  show  that 
the  panic  among  the  girls  and  their  precipitate  flight  from  the  coach 
were  caused  by  the  act  of  one  of  the  company's  employees,  who  sud- 
denly and  without  warning  blew  out  the  lights  in  the  car,  and  his  act 
is  qualified  as  reckless  and  mischievous. 

But  that  contention  finds  no  support  in  the  record.  lu  their  testi- 
mony, two  of  the  girls  state  that  they  did  not  notice  whether  there 
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were  any  lights  in  the  coach  or  not;  and  not  one  of  them  is  certain  of 
having  seen  any  person  or  persons  put  oat  the  lights. 

We  are  entirely  satisfied  from  the  evidence  that  the  panic  among 
the  girls  was  cansed  by  the  fear  that  they  might  have  made  a  mistake^, 
and  had  entered  a  train  which  was  going  to  Baton  Ronge.  Hence,  im- 
*pelled  by  that  fear,  they  attempted  to  jamp  out  while  the  train  was  in 
motion.  No\^,  supposing  that  any  passenger  on  a  regular  train  should, 
labor  under  a  similar  mistake,  in  believing,  for  instance,  that  the  train 
was  passing  by  the  station  to  which  he  was  destined,  and  fearing  that 
he  might  be  carried  beyond  the  same,  should  jump  out  as  the  train 
was  pulling  out  of  the  station,  and  be  injured  by  falling,  could  the  com- 
pany be  held  liable  for  injuries  thus  received  t    Evidently  not.    . 

In  that  case  as  in  this,  there  would  be  no  ground  to  conclude  that 
the  company  had  been  guilty  of  any  negligence  towards  the  passenger 
on  its  traiu.  Where  is  the  duty  which  the  defendant  corporation  owed, 
to  plaintiff's  child  and  which  it  did  not  discharge  or  perform  t 

By  remaining  ou  the  coach  until  it  had  been  switched  off  on  the  side- 
track, she  would  have  been  perfectly  safe;  and  could  have  stepped  out,, 
as  she  and  her  companions  had  doubtless  intended  to,  and  as  they 
knew  that  they  could,  do  without  the  slightest  danger. 

Who  is  responsible  for  the  ungrounded  fear  of  the  girls  that  the 
train  was  being  run  out  of  the  city,  or  perhaps  to  Baton  Rouge,  and 
which  is  beyond  a  doubt  the  proximate  cause  of  the  accident  t  They 
were  alone  in  a  coach,  where  they  had  entered  voluntarily,  with  the 
childish  intention  of  taking  a  ride  while  the  train  was  being  switched 
off.  They  say  themselves  that  after  they  had  taken  their  seats  in  the 
coach,  the  baggage- master  moved  from  the  platform  in  front  of  them, 
and  entered  the  baggage-car,  where  his  duty  called  him. 

There  is  no  pretence  that  a  single  word  was  spoken  to  them  after 
they  had  taken  their  seats  in  the  coach  by  any  officer,  servant  or  other 
employee  of  the  company,  or  that  they  were  ordered  off  the  train  by 
any  one.  In  running  out,  and  jumping  off,  they  were  impelled  by 
motives  with  which  the  company  had  not  the  remotest  connection  or 
agency. 

And  in  that  feature  the  circumstances  of  the  case  are  much  more 
favorable  to  the  company  that  in  any  of  the  reported  cases  on  which 
her  counsel  rely  in  their  brief.  Cauley's  case,  95  Pa.  St.,  395 ;  98  id. 
498 ;  Duff  vs.  A.  V.  R.  R.,  91  Pa.  Stat.  458. 

Under  our  view  of  the  case,  and  from  our  solution  of  the  pertinent 
facts  flowing  from  the  weight  of  evidence,  we  hold  that  the  pivotal 
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^oestion  does  not  hinge  on  the  contributory  negligence  of  the  passen- 
ger, but  exclusively  on  the  entire  absence  of  negligence  of  the  com- 
pany.   Flowers  vs.  Penna.  R.  R.  Co.  69,  Penna.  Stat.  210. 

Onr  opinion  is  that  the  verdict  of  the  jury  Is  manifestly  erroneoas, 
and  that  in  justice,  it  must  be  set  aside. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  be  set  aside,  and  the  judgment  of  the  district  court  annulled, 
4ivoided  and  reversed,  and  it  is  further  ordered  that  plaintifiTs  demand 
^e  rejected  and  his  action  dismissed  at  his  costs  in  both  courts. 


No.  10,034. 
James  A.  Renshaw  vs.  His  Creditors. 

Powers  of  attorney  to  sell  and  transfer  the  property  pledged,  given  by  the  pledgor  to  the 
pledgee,  as  an  adjunct  to  the  contract  of  pledge  itself,  are  notreroked  by  the  insolvency 
of  the  pledgee  or  other  causes  stated  in  C.  C.  Art  3027. 

The  Art.  3037  is  derived  from  the  Code  Napoleon  and  expresses  a  general  principle  of 
nniversal  Jnrispmdence  on  the  law  of  mandate,  and  the  construction  has  been  uniform 
under  all  itystems  that  it  did  not  apply  to  powers  coupled  with  an  interest  in  which  the 
mandatary  was  made  t^  procurator  in  remsuam. 

The  amendment  of  the  article  by  Act  No.  19  of  l&Si  is  considered  and  construed  as  not 
inconsistent  with  the  foregoing  ptinciplea  or  preventing  their  continued  application . 

The  right  of  retaining  possession  of  the  thing  pledged  until  payment  of  his  debt, 
conferred  on  the  pledgee  by  Art.  3164  C.C.  is  an  essential  constituent  of  the  jutpignoris 
and  not  affected  by  the  cession  of  the  pledgor.  The  syndic  may.  on  proper  showing 
or  proper  proceeding,  compel  the  liquidation  of  the  pledge  by  sale  so  as  to  ascertain  any 
possible  residuum  applicable  to  other  creditors ;  but  he  does  not  acquire  the  right  to  de- 
mand the  surrender  of  the  pledged  property  into  his  official  control  and  administiation 
and  subject  to  the  costs  and  charges  thereof. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans  ; 
Ussot,  J. 

A.  J,  d  Omer  Villere,  for  tlie  syndic,  Plaintiff  and  Appellant. 

1 .  Powers  of  attorney,  to  transfer  stocks  on  the  books  of  corporations,  expire  by  the  fail- 
ore  of  the  principal.    Act  19  of  1882. 

S.  The  syndic  of  an  insolvent  has  the  exclusive  right  to  administer  upon  the  property  sur- 
rendered and  to  sell  the  same  subject  to  the  claims  of  privileged  creditors.  34  A.  389 ; 
31  A.  888:  1  N.S.417;  2  N.  8.22;  R.  S.  1813 ;  G.  O.  3166;  31  A.  870;  14  A.  560. 

Henry  Denis,  for  the  Hope  Insurance  Company,  Defendant  and  Ap- 
pellee : 

^pledgee,  under  oi-dinary  circumstances,  cannot  be  compelled  by  the  syndic  of  tbe  insol- 
vent debtor  to  surrender  the  pledge  to  him.    Jacquet  vs.  Creditors.  38  Ann.  8G3. 

A  power  of  attorney,  coupled  with  an  interest,  ia  not  revoked  by  the  insolvency  of  the  prin- 
cipal. Jacquet  vs.  Creditors,  38  Ann.  883;  Allen.  Bash  &  West  vs.  Nettles,  Adm.,  39 
Ann.  7^1. 
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Atlr  Vo.  t9  «r  wn,  wiifciid5im  Article  3027  of  the  Civil  Code,  does  not  affect  the  role  that  » 
power  of  attorney,  coopled  with  an  interest,  is  not  revoked  by  the  insolvency  or  death 
of  the  principal. 

The  pledge  and  power  of  attorney  of  Ibis  Appellee  being  anferior  to  the  Act  of  188S,  conld 
not,  in  any  case,  be  impaired  by  it. 

Leovy  <&  Blair,  for  the  Suu  Mutual  Insurance  Company,  Defendant 
and  Appellee : 

"  If,  among  the  assets  of  the  insolvent,  there  be  a  thing  pledged,  the  posscMslon  of  it  doe» 
not  pass  to  the  creditors,  being  vested  in  the  pledgee.  No  man  can  transfer  a  greater 
right  than  he  himself  has."    Jacqaet  vs.  His  Creditors,  36  Ann.  864. 

"  The  obligation  of  pledge  is  coutractaal.  It  vests  in  the  creditor  the  right  of  possession 
and  of  privilege  on  the  thing  pledged.  The  light  of  detention  being  as  much  a  part  of 
the  secarity  as  the  thing  pledged  are  a  part  of  the  guaranty,  the  creditor  cannot  be  de. 
prived  of  same  by  the  voluntaiT  act  (banhraptcy)  of  his  debtor,  nor  by  the  insolvent 
laws  of  the  State .    The  obligations  o i  contracts  cannot  be  impaired .    Id . 

"  Notwithstanding  the  pledgor's  insolvency,  the  pledgee  CAn  proceed  to  sell  the  pledge  ia 
the  way  stipulated  by  the  contract . "    Id . 

' '  A  power  of  attorney,  coupled  with  an  interest,  is  not  revoked  by  the  death  or  bankruptcy 
of  the  principal .    Article  3027  of  the  Civil  Code  applies  to  a  gratuitous  mandate."    Id. 

Act  No.  19  of  1889  does  not  affect  the  above  stated  rights  of  a  pledgee  under  a  contract  of 
pledge  conferring  the  right  to  sell. 

For,  1.  It  is  simply  an  amendment  of  Article  3027,  C.  C,  which  this  Court,  in  the  case  of 
Jacquet  vs.  His  Creditors,  held  to  apply  only  to  gratuitous  mandates. 

2.  It  does  not  expressly  repeal  prior  laws  which  gave  to  the  pledgee  of  any  kind  of  prop- 
erty, including  shares  of  stock,  the  right  to  sell  according  to  the  stipulation  of  the  con  - 
tract,  notwithstanding  the  insolvency  of  the  pledgor.  It  does  not  repeal  these  laws  by 
implicatiop,  for  the  continued  existence  of  the  mandate  to  transfer  shares  of  stock  ia- 
not  at  all  incompatible  or  inconsistent  with  the  continued  existence  of  the  power  to  re- 
tain and  sell  pledge<l  stock  after  the  failure  of  the  pledgor. 

3.  It  is  not  reasonable  to  presume  that  the  Legislature  intended  to  put  pledgees  of  shares^ 
of  stock  in  duriori  easu  than  pledgees  of  all  other  kinds  of  property,  especially  when 
this  particular  species  of  property  is,  by  reason  of  its  negotiable  character,  the  most 
usual  form  of  security,  and  the  necessities  and  conveniences  of  commerce  require  that 
the  power  to  realize  on  such  collaterals  should  be  as  free  and  untrammeled  as  possible* 

4.  In  this  case  the  pledgee's  right  to  retain  and  sell  the  pledged  stock  does  not  depend 
upon  the  power  to  transfer  stock .  It  is  conferred  by  the  contract  of  pledge.  The  sepa- 
rate power  to  transfer  given  by  the  pledgor  is  not  necessary  to  the  existence  or  exercise- 
of  the  right  to  retain  or  sell,  stipulated  in  the  contract  of  pledge. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  a  proceeding  by  the  syndic  in  this  insolvency 
to  compel  the  Sun  Mutual  Insurance  Company  and  the  Hope  Insurance 
Company  to  surrender  to  him  certain  shares  of  stock  in  various  cor- 
porations which  belonged  to  the  insolvent,  and  liad  been  pledged  to- 
said  companies  before  his  cession  to  secure  certain  debts  due  by  him 
to  them. 

The  validity  of  neither  the  debts  nor  the  pledges  is  assailed  by  the 
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Byndic,  Dor  is  it  even  pretended  that  the  value  of  the  Becurities  exceeds 
the  debts  for  which  they  are  pledged. 

The  Bimple  contention  is  that,  by  virtne  of  the  cession,  the  syndic  is 
entitled  to  take  the  pledged  property  from  the  possession  of  the 
pledgees  and  to  administer  and  dispose  of  the  same  and  to  distribute 
the  proceeds  according  to  law. 

It  appears  that  at  the  time  of  the  pledges,  the  insolvent  executed 
powers  of  attorney  in  favor  of  the  pledgees,  authorizing  them,  in  case 
of  the  non-payment  of  the  debts  at  maturity,  to  sell  the  pledged  stocks 
at  public  or  private  sale,  and  to  make  all  necessary  transfers  thereof. 

The  syndic  bases  his  proceeding  upon  the  claim  that  under  act  19  of 
1882,  amending  article  3027  Rev.  C.  C,  the  powers  of  attorney  to 
transfer  the  said  stocks  are  revoked. 

The  article,  as  amended,  reads  as  follows : 

C.  C.  3027,  "  The  procuration  expires  : 


**  By  the  death,  seclusion,  interdiction  or  failure  of  the  agent  or 
''  principal.'^ 

**  Butpwcers  of  attorney  by  jpuhlic  act  or  by  icritings  under  private 
"  signature,  or  by  letter  to  transfer  on  the  books  of  stock  corporations, 
"  bands  or  shares  of  stock  in  said  corporations,  shidl  be  irrevocable,  and 
"  shall  not  expire  by  the  death,  seclusion,  interdiction  or  failure  of  the 
*'  principal,  where  the  said  bonds  or  shares  of  stock  have  been 

"  PREVIOUSLY  SOLD  TO  THE  PERSONS  HOLDING  THE  SAID  POWERS  OF 
**  ATTORNEY,  FOR  VALUE  RECEIVED  AND  SAID  FACTS  ARE  SET  FORTH  IN 
"  SUCH  POWERS   OF  ATTORNEY." 

From  this  last  clause  the  syndic  infers  that,  on  the  principle  inclusio 
unius  exelusio  alterius,  powers  of  attorney  to  transfer  shares  of  stock 
which  have  not  been  '^  previously  sold  to  the  persons  holding  the 
powers,"  are  revocable,  and  expire  ou  the  cession  of  the  principal. 

The  principle  invoked,  if  applied,  would  go  much  further,  and 
would  involve  the  revocation  of  all  other  powers  of  attorney  whatever 
by  the  causes  stated  save  the  single  exception  mentioned. 

In  a  recent  case  we  held  that  art.  3027  only  applied  to  giatuitous 
mandates,  and  not  to  mandates  coupled  with  an  interest  like  the  man- 
date to  sell  given  to  the  pledgee  as  a  condition  and  integral  part  of 
the  contract  of  pledge  itself.    Jacquet  vs.  Creditors,  38  Ann.  864. 

In  that  case,  however,  our  attention  was  not  called  to  the  act  of  1882, 
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«Dd  we  must  admit  that,  InrkiDg  in  the  statutes  of  that  year,  it  escaped 
•our  Dotice.  After  due  consideration  of  the  amendment,  however,  we 
are  inclined  to  adhere  to  the  opinion  in  the  Jacquet  case. 

The  article  8027,  as  it  stood  before  the  amendment,  was  copied  from 
article  2003  of  the  Code  Napoleon,  and  was  a  principle  equally  of  the 
Roman  law  and  of  universal  jurisprudence.  It  has  been  universally 
held  that  it  did  not  apply  to  what,  at  common  law,  are  known  as 
*  powers  coupled  with  an  interest"  corresponding  to  those  which,  in 
the  terminology  of  the  Roman  law,  made  the  mandatary  a  ^'procurator 
in  rem  suatn.'^  Hunt  vs.  Rousmanier,  8  Wheat.  174 ;  Story  on  Agency, 
*$  J 64,  173,  477,  483,  489  ;  Livermore  on  Agency,  $  30  ;  3  ZachariiK,  p. 
134 ;  18  Duranton,  No.  284 ;  Troplong,  Mandat,  No.  728,  737. 

Thus  the  French  Court  of  Cassation  held  that  a  mandate  conferred 
in  the  interest  of  the  agent  as  well  as  of  the  principal,  and  as  a  condi- 
rtioH  of  a  contract  passed  between  them,  is  essentially  irrevocable,  and 
is  not  revoked  by  the  failure  of  the  principal.  Journal  du  Palais,  12 
and  19  August,  J  831. 

The  same  principle  applies  iu  every  case  where  the  mandate  is 
granted  as  a  condition  «>f  the  contract,  or  as  a  means  of  executing  it. 
In  such  case  the  maudate,  forming  an  element  of  a  synallagmatic  con- 
ract,  is  impressed  with  the  qualities  of  such  a  contract,  and  is  irrevo- 
cable. 2  Delamane  &  LePoitviu,  No.  445  ;  Troplong  No.  737  j  Jour- 
nal du  Palais,  7  July  1837. 

The  principle  is  so  just  and  conservative  and  so  essential  iu  tlie 
business  transactions  of  life,  that  it  is  impossible  to  believe  that  the 
Legislature  intended  to  abolish  it  or  to  confine  its  application  to  a  sin- 
gle case. 

The  principle  inclumo  unius  excltmo  alterius,  is,  after  all,  only  one 
of  many  rules  of  interpretation,  not  intrinsically  obligatory,  but  only 
serving  as  aids  in  arriving  at  the  legislative  will. 

We  consider  that  as  art.  3027  stood,  prior  to  tlie  amendment  of  1882, 
jurisprudence  exempted  such  mandates  as  we  have  just  referred  to  as 
conclusively  as  if  the  exception  had  been  written  in  the  statute.  The 
question  is  whether  the  Legislature  intended  to  alter  or  repeal  this  ex- 
ception. The  statute  does  not  express  such  intention,  and  we  are  only 
asked  to  infer  it  by  implication  under  a  particular  rule  of  statutory 
construction.  But  this  rule  clashes,  in  this  case,  with  another  of  equal 
force,  viz :  That  which  reprobates  the  constructive  repeal  of  laws  by 
implication  in  any  case  except  w^here  the  new  statute  and  the  old  are 
so  inconsistent  that  they  cannot  stand  together.  N.  0.  &  Carrollton 
R.  R.  vs.  City,  34  Ann.  441. 
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No  Boch  inconeiateocy  exists  here. 

We  are  gatisfled  tliat  the  Legislature  only  intended,  oat  of  excessive 
caatioDy  to  give  the  sanction  of  express  law  to  the  partiealar  exemp- 
tion from  revocability  mentioned  in  the  amendment  without  interfer- 
ing with  any  other  exemptions  which  jarisprudence  had  always  recog- 
nized. 

It  is  plain  that  the  powers  of  attorney  here  involved  belong  to  the 
^lass  which  we  have  described,  forming  important  adjuncts  of  the 
contracts  of  pledge  themselves  and  stipulated  in  the  interest  of  the 
manadataries :  that  the  mandator  had  no  power  to  revoke  them,  and 
hence  they  were  equally  irrevocable  for  the  other  causes  mentioned  in 
art.  3027. 

We  may  add  that,  even  if  the  powers  of  attorney  were  revoked,  that 
would  not  deprive  the  pledgees  of  the  protection  accorded  them  by 
art.  3164  R.  C.  C,  which  declared:  ^'  The  creditor  who  is  in  possession 
of  the  pledge,  can  only  be  compelled  to  return  it,  when  he  has  re- 
ceived the  whole  payment  of  the  principal  as  well  as  the  interest  and 

XJOStS." 

This  right  of  retention  is  an  essential  constituent  of  the  jus  pignoris. 

It  has  been  held  that  this  right  is  not  operative,  as  against  creditors 
of  the  pledgor,  to  prevent  them  from  seizing  and  selling  the  pledged 
property  so  as  to  liquidate  the  debt  and  secure  any  possible  surplus. 
Rirkpatrick  vs.  Oldham,  38  Ann.  553;  Auge  vs.  Yariol,  31  Ann.  868; 
Pickens  vs.  Webster,  Id.  870;  Case  vs.  Kleppenburg,  27  Ann.  484; 
Gleises  vs.  McHatton,  14  Ann.  560. 

No  doubt  the  syndic  of  an  insolvent  pledgor  might,  on  proper  show- 
ing, and  by  proper  proceeding,  force  a  similar  liquidation  so  as  to  se- 
cure any  possible  residuum  for  the  creditors,  as  was  done  by  the  decree 
of  the  court  in  the  case  of  Brother  vs.  Saul,  11  Ann.  225. 

But  it  is  entirely  inconsistent  with  the  pledgee's  right  of  retention* 
and  has  never  been  held  in  this  State  that,  by  mere  virtue  of  the  ces- 
sion, the  syndic  acquires  the  right  to  demand  the  surrender  of  pledged 
property  to  be  officially  administered  by  him  and  subjected  to  the 
costs  and  burdens  of  such  administration. 

Judgment  affirmed. 


No.  10,015. 
CiTV  OF  Nkw  Orleans  vs.  The  Great  Southbkn  Telephone  and 
Telegraph  Company. 

An  annual  charge  of  $5  per  pole  upon  the  polen  of  a  teleplione  coinpauy  already  established* 
imposed  by  a  municipal  ordinance  as  "a  consideration  for  the  privilege"  is  not  a  tax  eithar 
on  property  or  as  a  license  and  cannot  be  sustained  as  an  exercise  of  the  taxing-power. 
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It  is  not  an  excrciee  of  the  police  power,  m  it  iuTolvee  no  consideration  of  pablic  order, 
health,  morals  or  conrenience. 

A  municipal  ordinance  jeranting  to  a  particular  company,  authority  to  construct  and  maintain 
telephone  lines  on  the  streets,  without  any  limitation  as  to  time  and  for  consideration 
stipulated,  when  accepted  and  acted  on  by  the  grantee  by  a  compliance  with  all  its  con- 
ditions and  the  construction  of  a  valuable  and  expensiTO  plant,  acquires  thereby  the  fea- 
tures of  a  contract  which  the  city  cannot  thereafter  abolish  or  alter  in  its  essential  terms 
without  the  consent  of  the  grantee ;  and  the  imposition  of  new  and  burdensome  consid- 
erations is  a  violation  thereof. 

A  proviso  in  the  oi^inance  to  the  effect  that  "  the  acts  and  doings  of  the  company  under  thi» 
ordinance  shall  be  snl^ect  to  any  ordinance  or  ordinances  that  may  be  hereafter  passed 
by  the  city."  does  not  convert  the  grant  into  a  mere  revocable  permit.  On  the  contrary* 
it  assumes  that  the  ordinance  is  to  continue  in  full  force  and  effect,  and  recognizes  the 
right  of  the  grantee  to  do  luid  to  act  under  and  in  accordance  with  it,  and  only  subjecta 
such  "  acts  and  doings"  to  future  municipal  regulations  not  inconsistent  with  theordi. 
nance  itself. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans- 
Voorhies,  J. 

Walter  H,  BogerSy  City  Attorney,  and  Branch  K,  Miller^  Assistant 
City  Attorney,  for  Plaintiff  and  Appellant. 
Bayne,  Denegre  <&  Bayne,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    The  defendant  is  the  assignee  and  successor  of  th» 
New  Orleans  Telephonic  Exchange  referred  to  in  the  following  ordi- 
nance of  the  city  of  New  Orleans,  adopted  February  18,  1879 : 
An  ordinance    authorizing  the   construction  and  maintenance    of  a 
telephonic  telegraph  line  through  the  streets  of  the  City  of  New 
Orleans. 

Section  1.  Be  it  ordained  by  the  City  Council  of  the  City  of  New 
Orleans,  That  the  New  Orleans  Telephonic  Exchange  is  hereby  au-^ 
thorized  to  construct  and  maintain  a  line  or  lines  of  telegraphs  through 
the  streets  of  this  city,  the  line  or  lines  to  be  constructed  along  sucb 
streets,  at  such  points,  and  in  such  manner  as  to  the  kind  and  position 
of  the  telegraph  poles,  t)ie  height  of  the  wires  above  the  streets,  and 
in  all  other  particulars,  as  the  Administrator  of  the  Department  of 
Improvements  of  this  city  may  direct. 

Provided,  however,  that  the  said  company  shall  connect  their  wires 
with  the  Mayor's  office.  Chief  of  Police's  office,  and  fire  alarm  tele- 
graph office,  and  place  and  keep  telephones  therein  free  of  charge  Uy 
the  city,  so  that  said  telephones  may  be  used  in  connection  with  aU ' 
wires  under  the  control  of  said  company. 

Sec.  2.    And  be  it   further  ordained,  etc..  That  all  the  acts  and 
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doiDgs  of  said  company  under  this  ordinance  shall  be  subject  to  any 
ordinance  or  ordinances  that  may  hereafter  be  passed  by  the  City 
Council  concerning  the  same. 

Under  this  ordinance  defendant  constructed  and  has  since  main- 
tained telephonic  lines  throngh  the  streets,  built  according  to  the 
dirsctions  of  the  Administrator  of  Improvements,  and  with  his  ap- 
proval, and  has  furnished  the  irity  with  the  fi*ee  telephonic  service 
stipulated,  and  has  complied  in  all  respects  with  the  terms  of  the  or- 
dinance. 

The  plant  established  by  defendant  is  expensive  and  valuable.  The 
defendant  pays  a  tax  upon  this  plant  as  property,  and  also  pays  a 
license  tax  levied  on  its  business. 

In  April,  1880,  the  General  Assembly  of  the  State  passed  Act  No. 
124,  aathorizing  corporations  formed  for  the  purpose  of  transmitting 
intelligence  by  magnetic  telegraph  or  telephone,  to  **  construct  and 
maintain  telegraph,  telephone  and  other  lines  along  all  State,  parish 
or  public  roads  or  public  works,  and  along  and  parallel  to  any  of  the 
railroads  in  the  State,  and  along  and  over  the  waters  of  the  State ; 
provided  that  the  ordinary  use  of  such  roads,  works,  railroads  and 
waters  be  not  thereby  obstructed,  and  along  the  streets  of  any  city,  ttith 
the  eof^sent  of  ths  Council  or  Trustees  thereof. 

The  defendant  having  the  prior  consent  of  the  city  certainly  came 
under  the  protection  of  this  act  as  to  the  maintenance  of  its  lines  from 
the  date  of  its  passage. 

In  December,  1883,  the  City  Council  passed  an  ordinance  to  regu- 
late and  control  Che  erection  and  maintenance  of  poles  for  supporting 
wires  of  the  telephones  within  and  on  the  streets,  ways  and  public 
places  of  the  city  of  New  Orleans,  ^^  containing  various  provisions  on 
the  general  subject,  with  none  of  which  have  we  any  present  concern 
except  the  following :  That ''  no  poles  shall  be  allowed  to  be  erected, 
or  any  existing  poles  he  allowed  to  remain  in  that  portion  of  the  city 
embraced  by  Jackson  street,  Elysian  Fields,  Roman  street,  and  the 
Mississippi  River,  except  upon  the  payment  of  $5  per  annum  per  pole  for 
every  such  pole  erectedf  or  at  present  in  use  within  that  section  of  the 
city  •  •  •  said  payments  to  be  in  consideration  of  the  privilege  and 
advantage  of  entering  upon,  using  and  permanently  occupying  the  streets ^ 
ways  and  places  of  the  city  for  private  property,  and  to  be  paid  annually 
in  advance,  commencing  January  1,  1884.^' 

Defendant  had  600  poles  within  the  section  designated,  on  which  the 
sum  of  (3000  is  claimed  to  be  due,  and  the  object  of  the  present 
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action  is  to  enjoin  defendant  from  nsing  or  maintain!  Dg  said  poles  for 
telephonic  purposes,  until  payment  tliereof  be  made. 

It  is  not  pretended  that  the  exaction  claimed  is  a  tax,  either  on 
property  or  as  a  license,  or  that  it  is  an  exercise  of  the  taxing  power 
in  any  respect. 

The  ordinance  qaalifies  it  as  a  pi  ice  or  consideration  for  the  privi- 
leges enjoyed.  It  is  not  even  alleged  that  defendant  has  ever  con- 
sented or  contracted  to  pay  such  consideration,  and  the  attempt  made 
to  prove  such  consent  was  not  only  ultra  petitionem,  but  the  evidence 
offered  for  the  purpose  was  manifestly  insufficient  and  illegal,  and  was 
properly  rejected. 

There  is,  therefore,  entire  absence  of  any  legal  tie  binding  the  de- 
fendant as  a  debtor  for  the  amount  claimed,  and  if  the  city  were  suing 
«imply  for  a  money  judgment,  the  petition  would  set  forth  no  cause  of 
action. 

The  real  relief  claimed  by  the  city,  however,  is  found  in  the  injunc- 
tion prayed  for,  based  on  the  theory  that  the  provision  of  the  ordi- 
nance referred  to  is  a  regulation  or  condition  imposed  upon  the  main- 
tenance of  the  poles  and  exercise  of  the  privileges  which  the  city  had 
the  right  to  impose,  and  without  compliance  with  which  the  defendant 
•could  not  lawfully  continue  to  maintain  and  exercise  them. 

The  question  for  our  determination  is  whether  the  city  had  the  right 
to  make  such  a  regulation  or  impose  such  condition. 

It  is  not  seriously  contended  that  the  provision  is  a  police  regulation, 
and,  indeed,  such  contention  is  silenced  not  only  by  the  nature,  but  by 
the  express  terms  of  the  provision  itself,  which  qualify  the  exaction  as 
a  "  consideration  for  the  privilege."  No  consideration  whatever  of 
public  morals,  health  or  convenience  is  involved.  It  is  not  proposed 
to  abolish  the  use  of  poles  or  to  alter  their  location,  construction  or 
manner  of  use  in  any  way,  to  subserve  the  public  comfort.  The  sim- 
ple requirement  is  the  payment  of  a  price,  on  payment  of  which  the 
status  quo  continues,  while,  without  such  payment,  it  must  cease.  The 
case  presents  no  feature  of  an  exercise  of  the  police  power. 

The  only  remaining  question  is,  wiiether,  after  granting  the  defend- 
ant the  authority  to  construct  and  to  maintain  its  lines  without  limita- 
tion as  to  time,  and  with  no  other  consideration  than  the  furnishing  of 
certain  free  telepkonic  facilities  to  the  city  ;  after  the  defendant  has, 
at  great  expense,  established  its  plant,  and  constructed  its  lines,  and 
when  it  has  fulfy  complied  with  all  the  conditions  imposed,  the  city 
can  now  exact  this  large  additional  consideration  for  the  continued 
•enjoyment  of  privileges  already  granted. 
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If  tlie  city  can  do  this  dow,  she  coald  have  done  it  the  very  day  after 
the  defendant  had  completed  its  lineB,  when  it  had  incnrred  all  the  ex- 
pense and  before  it  had  reaped  a  particle  of  retam.  If  she  can  impose 
a  charge  of  (5  per  pole,  she  can,  with  eqaal  power,  impose  one  of  $1000, 
and,  for  that  matter,  she  coald  arbitrarily  revoke  the  grant  at  her 
pleasure. 

Either  she  is  boaod  according  to  the  terms  of  her  proposition  ac- 
cepted and  acted  on  by  defendant  or  she  is  not  bound  at  all. 

Obviously,  upon  the  clearest  considerations  of  law  and  justice,  the 
grant  of  authority  to  defendant  when  accepted  and  acted  upon,  be- 
came an  irrevocable  contract,  and  the  city  is  powerless  to  set  it  aside 
or  to  interpolate  new  and  more  onerous  considerations  therein.  Such 
has  been  the  well  recognized  doctrine  of  the  authorities  since  the 
Dartmouth  College  case,  4  Wheat.  518. 

The  main  contention  of  the  city,  however,  is  that  the  second  section 
of  the  ordinance  Vobs  it  of  the  features  of  a  contract  and  converts  the 
authority  granted  into  a  mere  revocable  permit.  The  section  is  as  fol- 
lows :  "That  all  the  acts  and  doings  of  said  company  un^er  this  ordi- 
nance shall  be  subject  to  any  ordinance  or  ordinances  that  may  here- 
after be  passed  by  the  City  Council  concerning  the  same." 

The  city's  construction  of  this  section  is  strained  and  unreasonable 
and  conforms  neither  to  its  spirit  or  letter. 

It  is  not  conceivable  that  the  grantee  would  have  invested  its  means 
in  such  an  enterprise,  had  it  imagined  that  the  term  and  conditions  of 
its  enjoyment  of  the  i>rivilege  lay  at  the  entire  mercy  of  the  city.  If 
any  such  unreasonable  intention  lurked  in  the  minds  of  the  Council 
which  passed  the  ordinance,  the  grantor,  under  familiar  rules  of  con- 
struction, came  under  the  obligation  of  expressing  it  clearly  and  un- 
ambiguously. 

But  what  is  it  that  is  subject  to  regulation  and  control  by  future  or- 
dinances 1 

It  is,  **  the  acts  and  doings  of  said  company  under  this  ordinance.^  * 
This  assumes  that  the  ordinance  itself  is  to  continue  in  full  force  and 
effect,  and  certainly  reserves  no  power  to  repeal,  destroy  or  alter  It  in 
any  of  its  essential  features  and  considerations.  It  recognizes  the 
right  of  the  company  to  act  and  to  do  under  and  according  to  the  ordi- 
nance, only  subjecting  such  "  acts  and  doings  "  to  municipal  regula- 
tions not  conflicting  with  the  ordinance  itself. 

We  conbider  that  the  imposition  of  the  additional  and  burdensome 
consideration  here  involved  is  not  within  the  scope  of  the  rights  re- 
served. 

Judgment  affirmed 
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No.  10021. 
Widow  Patrick  Dwyer  vs.  James  J.  Woulfe,  kt  als. 

A  suit  for  hypothetical  damages,  not  yet  soHtaiu»cl  and  which  may  never  be  suflered,  ran- 
not  be  countenanced. 

In  a  suit  against  the  succession  and  the  surety  of  a  notary,  to  hold  them  liable  on  account  of 
the  latter's  failure  to  register  seasonably  an  act  of  mortgage,  another  act  having  been 
in  the  meantime  recorded,  cannot  be  sustained,  when  it  is  not  alleged  that  the  property 
has  proved  insufficient  to  pay  the  claims,  or  tliat  the  drawer  of  tlie  note  and  the  Hucces- 
sion  of  the  notary  are  insolvent :  that  the  debt  has  not  been  paid,  in  wlmle  or  in  part, 
and  that  injury  has  been  sni)*ere<l. 

It  is  not  until  such  facts  are  alleged  and  proved  and  the  dereliction  of  duty  by  the  notar>'  ia 
entablished  that  damages,  like  thoHe  claimed,  can  be  recovered. 

A  PPEAL  from  tbe  Civil  District  Court  for  the  Parish  of  Orleans; 
/jL    Jiiffhtorj  J. 

Posey  d;  Ker,  for  Plaintiff  and  Appellant. 

Bremix  &  Hall,  James  Timony  and  Sam.  L,  Oilmore,  for  Defendants 
and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  Plaintiff  appeals  from  a  judgment  dismissing  her 
suit  on  exceptions  of  prematurity,  misjoinder  and  no  cause  of  action. 

The  petitioner  sets  forth  that  on  the  24th  of  October,  18S4,  she 
loaned  Woulfe  $5000,  for  which  he  issued  his  note,  securing  it  by 
mortgage  on  certain  real  estate  before  Castell^  notary ;  that  said  act 
was  not  recorded  by  the  latter  until  the  24th  November,  1885 ;  that 
in  the  meantime  said  Woulfe  secured  another  loan  for  $1500  by  mort- 
gage, on  the  same  property,  by  act  before  the  same  notary,  which  was 
recorded  on  the  30th  of  October,  1885. 

She  avers  that,  in  consequence  of  the  failure  of  the  notary  to  record 
her  act  without  delay  in  the  mortgage  office,  she  m^y  suffer  damages 
to  the  extent  of  $5000,  for  which  the  drawer  of  the  note,  the  succession 
ot  the  notary  and  the  surety  of  that  official,  are  jointly  and  severally 
bound  to  her.  She  cites  them  and  asks  for  judgment  accordingly. 
To  this  petition,  the  exceptions  mentioned  were  filed  and  sustained. 

The  plaintiff  has  already  recovered  judgment  against  Woulfe,  the 
drawer.  She  does  not  allege  that  execution  has  been  issued  and  re- 
turned nulla  bona  against  him  ;  or  that  the  succession  of  Castell  is  in- 
solvent, and  that,  in  consequence,  the  surety  on  the  latter's  bond  has 
become  liable  to  her,  for  the  amount  of  her  note  and  that  she  has  really 
suffered  the  injury. 

Suing  in  advance  for  hypothetical  damages  which,  as   an  abstract 
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propogltion,  may  never  be  suBtained,  cannot  be  countenanced ;  courts 
have  enough  to  deal  with  actual  wrongs. 

It  will  be  ample  time  for  tlie  plaintiff  to  revindicate  what  rights  she 
may  have,  when  the  property  mortgaged  shall  have  been  sold  and 
shall  have  failed  to  realize  sufficiently  to  satisfy,  in  part  or  in  whole, 
the  judgment  on  the  note,  and  eventually  when  the  succession  of  the 
notary  will  be  shown  to  be  insolvent  and  execution  returned  unsat- 
isfied against  the  drawee  of  the  note. 

On  the  assumption  of  the  notary's  liability,  it  is  only,  if  the  property 
does  not  satisfy  the  debt,  or  the  drawer  of  the  note  and  the  succession 
of  the  notary  fail  to  pay  it,  that  the  surety  on  the  latter's  official  bond 
can  be  called  upon  for  indemnity,  under  the  terms  of  the  obligation 
which  he  has  signed.     R.  S.  354. 

There  is  surely  no  cause  of  action  shown  against  the  drawer  of  the 
note,  who  has  already  been  condemned  to  pay  it. 

Judgment  affirmed. 


No.  10,041. 
Gabriel    Rawitzkv    vs.    Louisvillk    and    Nashville    Railroad        40    471 

Company.  L^""' 


A  railroad  oompany  is  not  roBpondible  in  damages  fur  ejecting  a  passenger  on  the  groand  ll5 

that  the  ticket  which  he  tenders  for  his  fare  had  expired  by  limitation  under  its  very 
terms,  at  the  time  that  it  was  tendered. 

A  stipulation  in  a  ticket  sold  as  good  for  thirty  days,  that  the  parchaser  shall  have  himself 
identified  as  such  at  the  terminal  point  of  his  Journey,  and  that  the  Ueket  shall  be  good 
fifteen  d.iys  only  after  date  of  identification,  is  not  illegal  or  nnreasonable,  but  is  binding 
on  the  party  who  thus  contracts  with  the  oompany. 

A  party  suing  on  such  a  contract,  and  alleging  the  same  will  not  be  allowed  by  parol  to 
prove  a  different  contract. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans  ; 
Eightor^  J. 

Leonard,  Marks  <&  Brutnn,  for.  Plain tiflf  and  Appellee  : 

1.    Parol  evidence  to  show  statements  of  company's  regular  ticket  agent  is  admissible. 

2  Lea  (Tenn.)  594  ;  76  Penna.  M  ;  63  Me.  298,  30*2. 
^.    Representations  concerning  rights  under  ticket  made  by  agent  are  within  the  scope  of 

his  authority  and  the  oompany  is  bound  by  them.    10  Neb.  250 :  11  Fed.  &ep.  698. 

3.  Actual  as  well  as  exemplary  damages  will  be  allowed  for  wrongful  expulsion  from  rail- 
way train,  and  courts  are  to  take  into  consideration  the  humiliation  to  personal  feel- 
ings, the  degradation,  as  well  as  the  loss  occasioned  by  such  expulsion  and  resulting. 
therefrom.    19  Ohio  St.  157  ;  66  Mo,  :{29 ;  79  Hi.  584 ;  55  111.,  185 ;  46  Tex.  272  ;  90  III.  126 

4.  The  carrier  is  bound  to  make  good  what  the  ticket  imports  on  its  face,  and  the  passen- 
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ger  is  not  bound  by  any  rale  or  OBage  of  the  company,  not  positiTely  shown  to  have 
been  made  known  to  hlro.    47  N.  Y.  Sup.  (Jones  &  S.)  28S. 

The  damage  caused  by  the  unwarranted  expulsion  of  plaintiif,  shown  to  haye  resnlted 
in  the  destruction  of  his  entire  business  and  credit,  and  the  judgment  of  the  lower 
court  should  be  affirmed. 

Bayne,  Denegre  (&  Bayne,  for  DefeDdaDtand  Appellant: 


The  opiDiou  of  the  Court  was  delivered  by 

PocH^,  J.  Plaintiflf  claims  damages  in  the  sum  of  ten  thousand 
dollars  on  the  gronnd  that  he  was  illegally  and  wrongfully  ejected 
from  one  of  the  defendant  company's  trains  on  which  he  was  a  pass- 
enger. 

The  defence  is  substantially  that  the  ticket  which  plaintiff  tendered 
to  the  conductor  for  his  fare  had  expired  by  limitation  under  the  very 
terms  stipulated  therein,  as  accepted  by  plaintiff  under  his  signature ; 
and  that  when  called  on  to  pay  his  fare  as  an  ordinary  passenger, 
plaintiff  had  refused  compliance,  preferring  to  leave  the  train  at  a  way 
station. 

Defendant  appeals  from  a  judgment  of  $5,000  in  favor  of  plaintiff. 

The  facts,  as  we  gather  them  from  the  preponderance  of  the  evi- 
dence, are  as  follows : 

In  the  summer  of  1886,  the  defendant  company  offered  for  sale 
tickets  to  go  from  New  Orleans  to  Toronto,  Canada,  and  return,  at  the 
reduced  rate  of  $42  for  the  round  trip,  good  from  the  first  of  June  to 
the  31st  of  October  of  that  year  -,  and  at  the  same  time  offered  tickets 
for  the  same  trip  good  for  thirty  days  from  the  date  of  purchase,  at 
the  still  further  reduced  rate  of  826  75.  On  the  dth  of  July  plaintiff 
bought  a  ticket  of  the  latter  description,  and  left  for  his  journey  on 
the  same  day.  Written  lengthways  on  the  face  of  his  ticket,  in  red 
ink,  were  the  words :  ''Limited  to  August  8,  1886'' ;  and  the  ticket 
also  contained  the  signature  of  the  company's  agent  and  that  of  plain- 
tiff, as  well  as  mention  of  the  date  of  sale.  Among  numerous  other 
conditions  of  the  contract  printed  on  the  ticket,  was  the  stipulation 
which  bound  the  purchaser,  on  his  departure  returning,  to  identify 
himself  as  sui;h  by  writing  his  name  on  the  back  of  the  contract  in  the 
presence  of  the  ticket  agent  at  the  point  to  which  the  ticket  was  sold, 
and  by  which  the  purchaser  agreed  ''that  this  ticket  and  coupons  shall 
be  good,  returning,  fifteen  days  only,  after  such  date." 

It  is  then  shown  that  plaintiff  was  thus  identified  at  the  ticket  office 
jn  Toronto  on  the  14th  of  July,  and  that  he  was  ejected  from  the  com- 
pany'6*tiain  at  a  point  between  Cincinnati  and  Louisville  on  the  third 
of  August  of  that  year,  under  the  following  circumstances  : 
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A  short  time  after  leaving  CincinDati,  on  his  way  to  New  Orleans, 
wheo  plaintiff  was  called  on  for  his  fare  bj  the  conductor  in  charge  of 
the  through  train  from  Cincinnati  to  Louisville,  Ky.,  plaintiff  tendered 
the  ticket  herein  above  described,  and  on  which  he  had  travelled  from 
Toronto  to  Buffalo,  N.  Y.,  and  thence  to  Cincinnati,  whereupon  he 
was  informed  bj*  the  conductor  that  the  ticket  could  no  longer  avail 
him,  for  the  reason  that  under  its  terms,  it  had  expired  by  limitation, 
as  more  than  fifteen  days  had  run  from  the  date  of  identification  at 
Toronto,  July  14th,  to  the  day  on  which  the  ticket  had  been  tendered 
by  plaintiff  in  payment  of  his  fare.  After  couBiderable  discussion, 
during  which,  plaintiff  insisted  that  his  ticket  was  yet  good,  as  it  was 
limited  to  August  8th,  and  during  which  he  was  advised  by  the  con- 
doctor  to  pay  his  tare,  about  S3  50  to  Louisville,  where  he  might  make 
suitable  arrangements  at  the  general  office  of  tlie  company,  at  wliich 
place  only,  he  could  find  an  officer  empowered  to  revive  the  extinct 
contract,  offering  at  the  same  time  to  give  him  a  printed  receipt  of  the 
amount  paid,  which  he  might  perhaps  recover  at  that  office,  and  on 
the  persistent  refusal  of  plaintiff  to  pay  such  fare,  he  was  ejected  at  a 
way  station  at  about  an  hour's  run  west  of  Cincinnati.  At  that  point 
he  telegraphed  the  facts  to  a  friend  in  this  city,  who  made  necessary 
arrangements  to  secure  a  ticket  to  can*y  liim  from  Louisville  to  New 
Orleans,  informing  him  bj'  telegraph  that  he  would  find  such  ticket  at 
the  company's  general  office  in  Louisville. 

Plaintiff  tlien  bought  a  ticket  to  the  latter  point  wliere  he  found  his 
ticket  for  New  Orleans,  at  which  place  he  arrived  in  due  time,  having 
been  detained  twenty- four  hours  by  the  unpleasant  incident.  There 
Is  no  proof  oi-  even  an  intimation  that  violence  or  liarsh  means  were 
used  in  ejecting  plaintiff  from  the  train.  Hence  the  pivotal  question 
in  the  case,  is  to  ascertain  whether  the  company  through  its  agent, 
had  the  legal  right  to  conclude  that  by  the  acts  of  plaintiff  its  contract 
with  him  had  expired  on  the  third  of  August,  thereby  justifying  the 
defendant  in  refusing  to  carry  him  further  on  the  ticket  which  he  had 
bought  from  it  on  the  8th  of  July  previous.  That  question  suggests 
the  discussion  of  two  propositions : 

First — Whether  the  stipulation  contained  in  the  contract,  by  which 
a  ticket  sold  as  good  for  thirty  days  may  expire  before  that  time,  by 
the  act  of  the  purchaser,  if  he  happens  to  have  himself  identified  at 
the  point  of  terminus  of  his  journey,  more  than  fifteen  days  before 
the  expiration  of  the  thirty  days  or  before  the  time  at  which  he  seeks 
to  use  the  ticket,  is  in  law  a  reasonable  condition. 
4 
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Second — Whether  that  clause  was  in  law  and  in  fact  a  part  of  plain- 
tiff's contract  with  the  defendant  company. 

I. 

We  do  not  understand  that  plaintiff's  counsel,  either  in  their  plead- 
ings or  in  their  argument,  contest  or  dispute  the  legal  and  binding 
force  and  effect  of  the  clause  as  part  of  a  carrier's  contract^  and  at 
this  stage  of  railroad  jurisprudence,  such  a  contention  would  be  of 
little  or  no  avail. 

All  the  writers  on  railroad  law,  and  numerous  decisions  of  the 
courts  of  the  country,  concede  the  right  of  common  carriers  to  include 
such  restriction  in  their  contracts  for  the  transportation  of  passengers. 

Thompson  on  Carriers,  pages  70  and  seq.,  p.  375  -,  Hutchinson  on 
Carriers,  4575,  581?  Woods  on  Railroad  Law,  p.  1407,  1438,  1439;  37 
Michigan  342,  Frederick  vs.  Marquette,  etc.;  67  Illinois,  Churchhill  vs. 
Chicago  Railroad,  p.  390;  54  Wisconsin,  Yorton  vs.  Milwaukee  Rail- 
road, p.  234;  Pennington  vs.  Philadelphia,  Wilmington  and  Baltimore 
R.  R.  Co.,  American  and  English  railroad  cases,  p.  310;  Howard  vs. 
Chicago,  St.  Louis  and  New  Orleans  R.  R.  Cos.,  American  and  Eng- 
lish railroad  cases,  313,  same  p.  345. 

It  appears  from  the  record  in  this  case  that  tlie  object  in  requiring 
the  identification  of  the  purchaser,  and  of  the  limit  of  use  of  tickets 
after  fifteen  days  from  the  date  of  such  identification,  is  to  check,  as 
much  as  possible,  any  speculation  or  trading  in  tickets  which  are  sold 
at  greatly  r«>duced  rates.  And  although  the  compliance  with  such  a 
condition  entails  considerable  annoyance  on  the  purchaser,  it  does  not 
appear  that  the  condition  is  reprobated  by  law,  or  is  liable  to  the  ob- 
jection that  it  is  unreasonable.  A  regulation  of  similar  import  was 
recently  submitted  to  judicial  test  in  this  State,  and  on  that  occasion 
it  was  held  by  this  court  that : 

'*The  rules  of  a  city  railroad  company,  acting  under  a  contract  with 
the  city,  which  requires  the  company  to  carry  passengers  over  two  sec- 
tions of  its  line  for  one  fare,  which  require  such  passenger  to  keep  and 
show,  undetached  by  him,  a  coupon  ticket  as  a  voucher  of  his  right  to 
continue  on  the  car  beyond  a  given  point,  are  reasonable  in  law.^' 

In  that  case  the  company  was  justified  for  having  ejected  a  passen- 
ger who  had  tendered  the  required  voucher,  but  already-  detached,'**-^ 
and  who  refused  to  tender  an  undetached  voucher  or  to  pay  regular 
fare.  A  partial  compliance  with  the  rules  of  the  company  was  held 
insufficient  to  entitle  the  passenger  to  continue  his  ride  on  the  second 
section  of  the  company's  line.  De  Lucas  vs.  Railroad  Company,  38 
Ann.  930  and  authorities  cited  therein. 
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We  therefore  hold  that  the  stipalation  contained  in  a  ticket,  by 
irhich  tlie  nae  of  the  same  is  restricted  to  fifteen  days  after  the  identi- 
Hcation  of  the  original  purchaser  at  the  t^erminus  of  his  journey,  as 
evidenced  by  the  ticket  in  this  case,  is  binding  on  such  purchaser.  As  a 
part  of  the  contract  it  must  be  enforced,  and  a  refusal  of  compliance 
by  the  purchaser  exposes  him  to  be  ejected  from  the  company's  trains 
or  cars. 

''A  party  who  refuses  to  comply  witli  the  mode  of  paying  his  fare  as 
agreed  upon  between  himself  and  the  carrier  is  under  the  same  condi- 
tion of  one  wlio  refuses  absolutely  to  pay  any  fare  at  all ;  and  hence, 
the  only  alternative  is  to  carry  him  for  nothing,  or  to  eject  him  if  he 
refuses  ^to  leave  when  requested  so  to  do.''  De  Lucas'  case,  38  Ann. 
933. 

But  plaintiff's  contention  is  that  the  clause  was  not  a  part  of  his 
agreement  with  the  company,  and  this  leads  us  to  the  consideration  of 
the  second  point  of  discussion. 

XL 

According  to  the  views  taken  of  their  case  by  plaintiff  *s  counsel, 
that  contention  is  the  crucial  text  of  the  controversy,  for,  as  we  have 
already  said,  they  do  not  put  directly  at  issue  the  right  of  a  common 
carrier  to  incorporate  snch  a  condition  in  a  contract  of  transportation. 

Plaintiff's  point  is  that  the  clause  in  question  was  intended  as  a 
part  of  the  contract  under  the  company's  original  plan  or  scheme, 
which  consisted  in  selling  tickets  t.o  Toronto  and  return  at  the  rate  of 
$42  for  the  round  trip,  and  good  from  the  date  of  purchase,  which 
could  be  June  the  first  to  the  Slst  of  October  following,  and  that 
although,  for  convenience  sake,  the  printed  form  of  tickets  under  said 
original  scheme,  was  used  to  evidence  his  contract  with  the  company, 
the  clause  in  question  was  not  a  part  of  his  obligations  under  his  con- 
tract, which  came  under  a  special  and  a  different  scheme,  by  means  of 
which  all  tickets  eold  were  good  for  thirty  days  independently  of  the 
date  of  identification  at  the  terminal  point  of  the  journey.  But  the 
argument  is  not  sustained  by  the  record.  Under  a  proper  construe^ 
cion  of  his  own  pleadings,  plaintiff  is  estopped  from  urgiug  that  con- 
tention. 

For  there  he  in  terms  admits  that  the  clause  ia  question  was  a  part 
of  his  contract. 

His  petition  contains  the  following  unambiguous  averment : 

"Your  petitioner  represents  that  after  his  arrival  at  the  said  Toronto, 
Ontario,  he  being  desirous  of  returning  to  the  said  city  of  New  Or- 
leans, petitioner  repaired  to  the  ticket  office  of  the  Grand  Trnuk  Rail- 
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way,  as  in  his  said  ticket  directed,  and  as  under  his  contract  with  the 
said  Louisville  and  Nashville  Railroad  Company  he  was  bound  to  do^ 
and  then  and  there  identified  himself  as  the  original  purchaser  of  the 
said  ticket  issued  to  him  as  above  set  forth,  signed  his  name  in  his- 
proper  hand-writing,  and  which  signature  was  witnessed  by  the  said 
ticket  agent  at  said  Toronto,  who  also  signed  his  name  below  that  of 
petitioner,  all  of  wljich  more  fully  appears  from  the  said  ticket  hereto 
annexed  as  part  hereof." 

Now,  from  an  inspection  of  the  ticket  it  appears  as  hereinabove 
stated,  that  the  requirement  of  identification  is  a  part  of  the  clause 
which  limits  the  validity  of  the  ticket  to  fifteen  days  after  the  date  of 
identification,  and  that  it  appears  nowhere  else  ib  the  contract.  By 
what  rule  of  law  or  of  pleading  can  plaintiff  claim  the  right  to  recog- 
nize a  portion  of  a  clause  in  a  written  contract,  bearing  his  signature, 
without  restriction  or  qualification,  and  to  repudiate  the  other  portion 
of  the  same  clause,  and  contained  in  the  same  sentence  ?  Parties  liti- 
gants must  be  bound  by  their  pleadings. 

An  effort  was  made  to  show,  by  parol  testimony,  that  the  contract 
as  printed,  had  been  modified  by  the  company's  agent,  who  sold  the 
ticket,  so  as  to  strip  it  of  the  obligation  on  the  part  of  the  purchaser  to 
use  the  ticket  within  fifteen  days  after  identification,  and  evidence  was 
admitted  to  that  purpose,  over  defendant's  objections.  The  evidence 
should  have  been  rejected  under  the  effect  of  plaintiff^s  own  pleadings 
as  hereinabove  stated.  But,  even  if  admissible,  the  testimony  on  that 
point  is  not  sufficient  to  sustain  the  contention. 

The  true  construction  of  the  ticket  bought  by  plaintiff  on  July  8, 
1886,  as  applicable  to  this  issue,  is  that  the  ticket  was  good  for  his  fare 
to  Toronto  and  return  until  the  8th  of  August  following,  on  condition 
that  he  should  be  identified  as  the  original  purchaser  at  Toronto,  and 
that,  having  been  identified  on  the  I4th  of  July,  he  should  have  com- 
pleted his  return  trip,  on  or  before  the  29th  of  July,  or  that  to  be  en- 
titled to  use  the  ticket  as  late  as  the  8th  of  August,  he  should  have 
been  identified  only  fifteen  days  before  that  date. 

We  acre  satisfied  that  plaintiff  was  in  good  faith,  and  that  his  mibfor- 
tune  can  be  attributable  only  to  his  failure  to  properly  understand  all 
the  conditions  stipula^d  in  the  contract.  He  admits  that  he  had  never 
read  those  conditions  before  he  was  ejected  from  the  train  on  the  3d  of 
August. 

The  whole  trouble,  as  we  gather  from  his  testimony,  was  that 
Toronto  was  not  the  objective  point  of  his  journey,  and  that  his  sole 
purpose  in  visiting  that  city  was  to  be  identified  by  the  agent  of  the 
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company  at  that  place,  in  compliance  with  the  stipalation  to  that 
effect  in  the  contract. 

His  trip  was  intended  to  vi«it  friende  and  relatives  at  Buffalo,  New 
York,  where  he  sojoained  from  the  15tli  of  July  to  the  2d  of  Angast. 

He  must,  therefore,  be  held  in  law  as  responsible  for  all  the  troubles 
which  befell  him  on  the  occasion  which  is  the  subject-matter  of  this 
litigation. 

It  is  doubtless  a  hard  caee  on  him,  and  he  must  have  suffered  great 
annoyance  and  humiliation  at  being  ejected  from  a  train  on  which  he 
believed  he  was  entitled  to  all  the  privileges  of  a  passenger. 

But  under  the  evidence  in  the  case,  and  in  keeping  with  well- settled 
jurispindence,  we  have  no  authority  to  inflict  damages  on  the  corpora- 
tion, as  it  violated  no  part  of  its  contract. 

It  is,  therefore,  ordered,  adjadged  and  decreed,  that  tlie  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  that  there  be 
judgment  in  favor  of  defendant  rejecting  plaintiff's  demand,  and  dis- 
missing his  action  at  his  costs  in  both  coniCs. 


119     4^ 
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No.  9891.  \ii_JBS 

Edward  C.  Hancock  vs.  Eliza  Jank  Holbrook  et  al.  los  m\ 

The  right  to  avoid  titles  to  property  on  the  ground  of  fraud  mudt  be  exerci8e4l  within  a  reas-  |~4q     ^ 

onable  time  after  discovery,  esDeciaily  where  tlie  property  i«  of  tluctaating  value  depen-  |116    821 

dent  upon  ancoesBful  admini8ti*atiou :  the  party  cannot  aMrait  the  event,  and  then  claim 
the  profit. 

The  inatitutlon  of  a  Huit  not  proeecuted  may  nave  tlie  lU'tion  fmni  this  equitable  bar.  but  the 
plaintiff's  neglect  of  his  dutiee  as  director.  |ftilure  to  interpose  for  the  prevention  of  the 
transactions  while  they  were,  t'O  his  knowledge,  in  course  of  consuiiiuiation,  and  hia  inac- 
tion until  the  death  of  the  principal  actor,  whose  title  he  attacks,  subject  his  claims  to 
scrutiny  and  aflds  to  the  burden  of  proof  resting  on  him. 

The  stockholders  of  a  cori>oration.  in  the  name  of  which  property  has  been  bouglit  on  credit, 
cannot  form  a  new  corporation  in  whicli  their  interests  are  the  same  as  in  the  old  and 
based  on  no  new  consideration,  and  by  transferring  tlie  property  to  the  new  corporation 
escape  liability  to  the  vendor  and  creditors  at  h>ast  to  the  value  of  the  propeiiiy. 

The  acceptance  of  the  surety  on  a  twelve  months'  1)oud  of  the  assumption  of  a  third  person 
to  hold  him  harmless,  does  not  deprive  him  of  his  recourse  against  the  principal  of  the 
bond  or  the  property  for  the  price  of  which  the  bond  was  given,  when  the  assumption  is 
not  discharged  and  the  surety  has  paid  the  bond. 

The  board  of  directors  sf  a  corporation  have  the  general  right  to  ap])ly  its  pi'operty  to  the 
payment  of  its  debts:  and  a  mivjority  of  stockliolders  present,  at  a  meeting  i*egularly  con- 
vened, with  due  notice  for  the  purpose,  have  the  right  to  ratify  such  action  and  dissolve 
the  corporation. 

But  where  such  action  is  had  through  the  influence  of  the.  president  ef  the  corporation,  and 
where  the  debt  to  wliich  the  property  is  applied  is  one  for  which  he  is  primarily  liable 
and  especially  when  he  has  subsequently  ac<f uired  the  proi>erty,  such  circumstances  sub- 
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Je<^t  his  action  to  Hfvere  Hcmtiny  and  reqnire  of  bim  proof  that  he  acted  with  candor  and 

fair  dealing  for  the  intei-eAt  of  the  corporation  and  without  any  taint  of  selfish  motive. 
The  above  tt^st  is  applied  to  the  action  of  Holbrook.  the  assizor  of  defendants,  and  it  is 

found  to  stand  the  ordeal. 
Transactions  which  only  accomplish  justice,  which  nre  done  in  ^rood  faith  and  operate  no 

legal  iz^jnry.  la<^k  the  characteristics  of  fraud. 
Judgment  affirmed. 

yY  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleaos } 
Tissot,  J. 


A 


Bouse  dt  (irant  for  Plaintiff  and  Appellant : 

I.  The  directors  of  a  body  corporate  ai-e  trustees,  and  the  stockholders  ai-e  the  ceMvi  que 
tfutt,  and  have  a  Joint  Interest  in  all  the  property  and  eifects  of  the  coiporation.  Jack- 
son vs.  Ludeling,  81  Wall.  616 ;  Koehler  vs.  Iron  Co.,  2  BUck,  715:  Dmry  vs.  Cross,  T 
Wall.  899;  Cochran  vh.  Ocean  Dry  Dock  Co..  30  Ann.  136t);  I  Pen^-  on  Trosts,  Sec. 
807,  Note  5;   Angel  &  Ames  on  Corp..  Sec.  313:  3  Pomeroy  Eq.  Jurisp.,  Sec.  1088. 

9.  Trustees  are*  incapable  of  pnn'hasing  the  trust  property-  themselves  or  of  deriving  any 
profit  from  it.  (Gardner  vs.  Ogden.  28  K.  Y.  343:  Butts  vs.  Wood,  37  N.  T.  319:  Bail- 
road  Company  vs.  Durant,  95  U.  S.  576;  Ervin  vs.  Oregon  N.  &  R.  Co..  27  Fed,  Eep. 
625;  Greenlaw  vs.  King,  3  Beav.  49,  61 ;  Gibson  vs.  Jeyes,  6  Yes.  278;  17  Fed.  17. 

3.  A  purchase  by  the  trustee  of  the  trust  proi>erty,  carries  fraud  apou  the  face  of  it. 
Michoud  vs.  Girod,  4  flow.  553. 

4.  The  eettui  que  truH  has  a  right  to  follow  the  trust  property  into  the  hands  of  a  third  per- 
son, unless  he  be  a  bona  jide  purchaser,  for  a  valuable  consideration  without  notice.  Oli- 
ver etal.  vs.  Piatt,  3  How.  SXi,  401:  Hank  vs.  Innurance  Co.,  104  U.  8.  66:  Cook  vs. 
Tullis,  18  WaU,  341. 

5.  Whenever  a  trustee  reacquires  trust  proiierty,  disposed  of  by  him  in  breach  of  his  trust, 
the  trust  revives,  and  reattaches  to  it  in  bis  hands  9  Story's  Bq.  Jurisp.  Sec.  1204: 
Oliver  et  al .  vs.  Piatt.  3  How.  401 ;  Cook  vs.  Tnllis,  18  Wall.  341.  Or  the  cutui  qus  trust 
may  hold  the  property  which  has  been  substituted  for  It  Ibid.  And  the  rule  is  the 
same,  when  a  party  acts  in  a  fiduciary  eliaracter.    Banks  vs.  Insurance  Co.,  104  U.  8.  68. 

6.  The  representatives  of  a  deceased  trustee  are  liable  to  the  extent  of  assets  for  a  breach 
of  trust  committed  by  the  decedent  in  tiis  lifetime.  2  Perry  on  Trusts  Sec.  877;  Hill 
ou  Trusts,  250;  Hazard  vs.  Durant,  19  Fed.  R.  471. 

7.  Hrs.  Holbrook,  universal  legatee  of  A.  M.  HoIbnx>k,  ac<]uired  the  Picayune,  affected 
with  the  trust.  As  such  legatee  she  is  also  liable  for  the  debts  of  the  testator.  Succes- 
sion of  Milne.  2  Rob.  388:  C.  C.  611. 

8.  Nicholson  ai*qnire<l  his  interest  pendente  lite,  with  full  knowle<lge  of  the  trust  character 
of  the  property,  and.  therefore,  subject  to  the  trust.  8  Perry  on  Trusts,  Secji.  clO,  814. 
888:  Kitchen  v».  Bedford,  13  WaU.  413. 

9.  Upon  dissolution  of  a  corporation,  the  proi^rty  thereof  lieconies  vested  in  its  members* 
Burke  vs.  Wall,  29  Ann.  38;  Starke  vs.  Burke  et  al..  5  Ann.  740;  Citiisens^  Bank  vs. 
Levee  St.  Cotton  Press  Co.,  7  .Ann.  286. 

10.  Where  the  officers',  or  minority  stockholders'  action  is  destructive  of  the  coi-poration,  or 
whore  they  act  for  their  own  interest,  a  stockholder  may  himself  bring  suit  for  his  pro- 
tection.    Hawes  vs.  Oakland,  104  U.  S.  450,  Pomeroy,  Se<:.  1095. 

II .  The  surety  on  a  twelve  months'  bond,  who  pays  the  same,  is  subrogated  only  to  the  cred- 
itor's rights  in  the  bond  itself.  Trent  vs.  Calderwood,  8  Ann.  942;  Tardy  vs.  Allen,  3 
Ann.  66;  Old  vs.  Chambliss,  3  Ann.  206;  Crow  vs.  Walsh,  3  Ann.  541. 

i8.  The  resolutory  condition  can  be  enforced  only  by  the  vendor.  Swan  vs.  Gayle,  84  Ann. 
498.    The  parties  must  be  the  same.    Augusta  Ins.  Co.  vs.  Packwood,  9  Ann.  75.    It 
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b  be  enforced  in  case  of  movables,  when  they  have  been  tranaferred  to  a  third  per- 
Nona.     Lalance  ts.  Wolf.  38  Ann.  942;  Wilmot  &  Co.  vs.  Ouachita  Belle,  32  Ann.  611. 

13.  The  vendor'n  privilege  upon  niovableii  (rontinue^  only  while  in  the  vttidee'n  possession. 
Flint  &  Jones  ts.  Kawlings,  30  Ann.  557;  Penn  vs.  Ott.  12  Ann.  S33;  C.  C.  :)217,  3227. 

14.  A  party  in  not  bonnd  by  an  admission  made  under  mistake  of  law.  Pearce  vs.  Grove,  '3 
Aik.  sa3;^a6X.  r.e37:02N.Y.218.  A  ramplainant  in  eqnity  may  have  relief  against 
the  averment  of  his  bill.  Finlay  vs.  Lyon,  6  ('ranch,  23b :  19  How.  173.  And  will  not  be 
defeated  by  ambiguous  langnag(>.  contrmlictory  and  repugnant  to  precedent  matter.  1 
(^hitty's  PI.  231  -.  1  Salk.  324:  13  C.  B.  541. 

15.  Three  years  possession  as  owner,  by  a  just  title  and  in  good  faith,  is  necessary  to  acquire 
title  to  movables  by  prescription.    C.  C.  3.'S06:  2  Ann.  997. 

16.  The  precarious  possessor  cannot  pres<*ribe  by  any  lapse  of  time.  Michoud  vs.  Girod,  4 
How.  p.  149,  No.  II.  So  in  the  case  of  mandataries.  Jackson  et  al.  vs.  Jones  et  al.,  14 
Ann.  230:  (\  C.  3441,  3489,  3510,  3514;  10  Rob.  534;  3  La.  56^. 

17.  As  between  trustee  and  eettui  que  trust,  no  lapse  of  times  bars  the  action.    23  Wall.  119» 

Thomas  J.  Semmes  and  Bohert  Mott,  for  Defendaots  and  Appellees : 

1.  A  man's  own  admissions  are  the  highest  evidence  against  him;  the  effect  thereof  cannot 
be  destn»y«d  i»r  weakentMl  by  any  contradicting  evidence.  6  M..  280,  Dehwroix  vs.  Pre- 
▼ost 

3.  He  is  not  allowed  to  dispute  his  Judicial  admission.  23  Ann.  764,  5  Ann.  22,  12  Ann.  445, 
18  Ann.  140,  31  Ann.  158.  33  Ann.  1198.  35  Ann.  744,  37  Ann.  108. 

3.  A  judicial  admission  cannot  be  retracted  to  the  prftfndice  of  the  adversary-  1  R.  546,  3  R  ^ 
46,  10  Ann.  542.  11  Ann.  710,  4  Ann.  416. 

4.  An  answer  in  chancery  can  be  used  by  defendant  as  evidence  for  himself,  in  so  far  as  it  is 
responsive  to  the  bill.    49  Vermont  270,  40  Ind.  126,  9  Crouch  161. 1  Dan'l.  Ch.  Pr.  841  [n] . 

5.  A  deposition  taken  in  a  suit  may  be  used  in  a  subsequent  suit  between  the  same  parties, 
especially  if  it  be  for  the  same  cause  of  action.    1  Ann.  391,  9  B.  203. 

6.  The  transfer  of  a  cause  ftom  one  court  to  another  does  not  affect  the  depositions  taken  in 
the  court  where  it  originated .    1  La.  173. 

7.  An  answer  in  chancery  is  equal  to  the  testimony  of  any  other  witness.    9  Crouch  160. 

8.  The  surety  who  pays  a  twelve  months'  liond  is  subrogated  to  the  rights  of  the  payee  of 
the  bond.     i6  Ann.  266.  25  Ann.  116. 

9.  A  person  who  pays  a  debt  for  another,  which  he  is  legally  tmund  to  pay.  or  has  an  interest 
in  paying,  is  subrogated  to  all  the  rights  of  the  creditor  against  the  person  for  whom  he 
haspaid. 

6  La.  479.  1  La.  410,  2  R.  4M,  32  Ann.  502. 


The  opinion  of  the  Court  was  delivered  by 

Feknkr,  J.  In  1873  there  existed  io  thin  city  a  newspaper  associa- 
tion known  as  the  New  Orleans  Herald  Company,  the  parties  mainly 
interested  in  which  were  H.  C.  Warmoth,  Edward  C.  Hancock  and  Al- 
exander Walker.  They  had  been,  for  a  short  time,  pablishing  an 
evening  paper  called  the  Now  Orleans  Herald,  which  w&s  not  pecuniarily 
profitable,  and,  according  to  our  appreciation  of  the  weight  of  evidence, 
the  company  was  insolvent. 

The  New  Orleans  Picayune  newspaper,  which  in  1872  had  been  pur- 
chased by  an  association  of  citizens  who  had  organized  themselves 
into  a  corporation  known  as  The  New  Orleans  Printing  and  Publishing 
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CompaDy,  had  likewise  proved  a  losing  venture^  and  in  the  fall  of 
1873  had  been  seized  by  judgment  creditors  and  was  advertised  for 
judicial  sale  on  twelve  months*  bond. 

A  echeme  was  then  formed  between  the  parties  interested  in  the 
Herald  Company  to  purchase  the  Picayune  establishment  and  to  con- 
solidate it  with  the  Herald,  and  to  make  the  joint  enterprise  a  success 
by  placing  its  management  under  the  control  of  an  experienced  and 
able  newspaper  director,  A.  M.  Holbrook,  who  had  been  connected 
with  the  Picayune  in  its  palmy  days,  and  had  conducted  it  profitably. 

This  scheme,  formed  in  advance,  embraced  ab  initio,  as  we  find  from 
the  evidence,  all  the  substantial  features  of  tlie  proceedings  which  sub- 
sequently took  place. 

The  Herald  Company  had  neither  the  means  nor  the  credit  to  make 
tlie  purchase,  but  Warmoth  had  both  and  was  willing  to  use  them. 

Accordingly,  at  the  sale  on  December  16,  1873,  the  Picayuue  estab- 
lishment was  adjudicated  to  the  Herald  Company,  which  gave  its 
twelve-months  bond,  signed  by  Joseph  Hernandez,  as  surety,  who 
signed  the  same  at  the  solicitation  and  under  the  personal  guaranty  of 
Warmoth. 

Immediately  thereafter  the  Herald  Company  executed  an  act  of 
transfer  of  the  property  to  A.  M.  Holbrook,  upon  the  consideration  of 
the  latter'fi  assuming  to  pay  the  twelve-months'  bond  at  maturity,  Jis 
security  for  which  assumption  he  also  furnished  certain  coUaceral  secu- 
rities. 

Contemporaneously,  a  new  corporation  was  formed  styled  the  New 
Orleans  Printing  Company,  having  a  nominal  capital  of  $30,000,  di- 
vided into  one  hundred  and  twenty  shares,  of  which  sixty-five  shares 
were  allotted  to  Holbrook,  and  the  rest  were  distributed  amongst  the 
shareholders  in  the  Herald  Company  in  the  proportions  of  the  stock 
held  by  them  respectively  in  the  latter  company.  In  this  new  corpo- 
ration, thus  organized,  Holbrook  conveyed  the  Picayune  establish- 
ment on  a  consideration  of  $30,000,  acknowledged  to  have  been  re- 
ceived by  hiaj,  but  for  which  he  really  received  nothing  except  the 
sixty -five  shares  of  stock  assigned  to  him. 

The  charter  itself  constituted  as  the  first  Hoard  of  Directors  A.  M. 
Holbrook,  E.  C.  Hancock,  Alex.  Walker,  R.  W.  Holbrook  and  P.  St. 
Amand,  the  two  latter  being,  to  the  knowledge  and  with  the  consent 
of  all  parties,  mere  representatives  of  A.  M.  Holbrook,  under  an 
assignment  to  them  of  one  share  each  of  the  latter's  stock,  the  object 
being  to  secure  to  Holbrook  control  of  the  management. 

The  charter  contained  the   following  express    provision :      ''  The 
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Board  of  Directors  shall  adopt  snch  By-Laws  as  may  be  necessary  to 
manage  the  company  and  appoint  such  officers  and  clerks  as  may  be 
required.'^ 

In  execution  of  this  power  the  Board  of  Directors,  at  its  first  meet- 
ing, adopted  by-laws  which  Hancock  claimed  were  in  violation  of  an 
alleged  verbal  nnderstanding  or  agreement  that  he  and  Walker  were 
to  retain  the  editorial  control  of  the  paper.  In  the  conflict  of  the  evi- 
dence as  to  this  agreement  the  charter,  which  contains  tlie  fiDal  stipu- 
lations betweeo  the  parties,  must  prevail. 

After  this  first  meetiug  Hancock,  without  resigning  his  directorship, 
-entirely  withdrew  his  services,  and  never  attended  any  other  meeting 
of  the  directors  or  took  any  concern  in  the  conduct  of  the  paper. 

If  the  paper  did  not  succeed,  Hancock,  who  thus  ignored  his  duties 
as  a  director  and  withdrew  his  editorial  services  and  support,  is  cer- 
tainly not  in  position  to  shift  the  blame  on  others. 

The  paper  did  not  succeed  ;  the  title  to  the  property  was  thrown  in 
litigation  by  a  suit  attacking  the  sherifiTs  sale,  brought  by  the  former 
Picayune  Company ;  the  country  was  still  suffering  from  the  panic  of 
1873;  the  times  were  unpropitious;  the  paper  made  no  money.  The 
twelve-months'  bond  given  for  the  price  was  running  to  maturity. 
Holbrook  announced  his  inability  to  carry  out  his  bargain  to  take  it 
up.  The  collateral  securities  which  he  had  furnished  were  of  little  or 
no  value.  The  Herald  Company  had  passe<^  into  the  limbo  of  utter 
insolvency.  It  was  evident  that  the  surety,  Hernandez,  or  his  gnar- 
antor,  Warmoth,  would  be  compelled  to  pay  the  bond. 

Under  these  circumstances,  on  December  14,  1874,  a  meeting  of  the 
Board  of  Directors  was  called,  Hancock,  as  usual,  absent,  and  the 
following  resolution  was  adopted  : 

'^  Whereas,  the  twelve-months'  bond  for  the  original  purchase  price 
of  the  Picayune  establishment,  given  to  the  sheriff  in  the  suit  of  John 
Phelps  vs.  New  Orleans  Printing  and  Publishing  Company,  4979, 
Sixth  District  Court,  amounting  to  $20,211  38,  is  about  to  become  due 
and  payable ;  and, 

'*  Whereas,  A.  M.  Holbrook  is  unable  to  pay  the  same ;  and  whereas, 
this  company  has  not  the  means  to  satisfy  said  bonds;  and  it  is  just 
and  equitable  that  this  company  should  not  retain  the  property  for 
which  the  said  bona  was  given,  to  the  detriment  of  the  surety  on  said 
bond  ;  therefore,  be  it 

Besolved,  That  in  case  Joseph  Hernandez,  the  surety  on  said 
bond,  shall  pay  the  same,  the  president  of  ibis  company  be  and  is 
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hereby  aatboT]zed|to  sell  and  traoBferthe  Picayune  establiahment,  and 
all  its  property  and  good  will,  to  the  said  Joseph  Hernandez,  in  satis- 
faction of  Ills  claim  as  surety  on  said  bond." 

On  the  following  day,  Hernandez,  or  his  guarantor,  Warmoth,  hav- 
ing paid  the  bond,  the  above  resolution  was  executed  by  the  transfer 
of  the  property  to  him. 

On  the  22d  December,  1874,  in  pursuance  of  a  resolution  of  the  direc- 
tory and  of  notice  duly  given,  a  meeting  of  the  stockholders  of  the 
corporation  was  convened,  at  which  the  following  resolution  was  of- 
fered and  adopted : 

"  Whereas,  in  pursuance  of  a  resolntion  of  the  Board  of  Directors 
heretofore  passed,  A.  M.  Holbrook,  president,  has  sold  and  delivered 
the  Picayune  newspaper  establishment,  good  will  and  property  to 
Joseph  Hernandez  in  payment  and  settlement  of  the  twelve-months^ 
bond  on  w^hich  said  Hernandez  was  surety,  etc. 

Besolvedf  That  the  stockholders,  in  meeting  assembled,  do  hereby 
ratify  and  confirm  said  sale  and  transfer. 

Resolved  by  the  stockholders  of  this  company,  in  meeting  assembled,, 
ninety- one  shares  out  of  the  one  hundred  and  one  shares  issued,  vot- 
ing therefor,  that  this  company  be  now  dissolved  and  put  in  liquida- 
tion, and  that  a  commission  of  R.  Fitzgerald  and  R.  W.  Holbrook  ia 
hereby  appointed  to  wind  iip  and  liquidate  the  affairs  of  this  corpora- 
tion." 

The  following  stockholders  were  represented  and  voted  at  thia 
meeting: 

A.  M.  Holbrook 63  shares. 

R.  W.  Holbrook 11  shares. 

R.   Weightman 8  shares. 

Peter  St.  Amand 4  shares. 

George  Nicholson 3  shares. 

J.  A.  Quintero 1  share. 

R.  Fitzgerald 1  share. 

Total 91  shares. 

Whatever  may  have  been  the  origin  and  nature  of  their  titles,  it  ia 
not  disputed  that  they  actually  represented  the  stock  voted  by  them, 
and,  even  leaving  out  the  sixty-live  shares  originally  assigned  to  A. 
M.  Holbrook  as  the  consideration  for  his  assumption  of  the  bond,  the 
remaining  twenty- six  shares  constituted  a  msgority  of  the  other  stock 


NEW  ORLEANS,  JANUARY,  1888.  69 

Hancock  ts.  Holbrook  et  al. 

either  actnall J  issned  or  demaadable,  tbe  whole  of  which,  according 
to  plaintifiTs  owd  admissioD,  was  only  fifty- one  shares. 

On  the  same  day  Hernandez  sold  the  Picayune  to  A.  M.  Holbrook 
individaally  for  a  consideration  of  $27,000  (or  as  claimed  by  plaintiff, 
of  $32,000  and  it  matters  not  wliich),  payable  on  long  time,  in  small 
periodical  notes,  running  over  several  years  and  secured  by  a  pledge 
of  the  establishment. 

During  all  the  above  transaction,  of  which  he  cannot  and  does  not 
plead  ignorance,  not  a  word  was  heard  from  Hancock,  either  as  stock- 
holder or  director.  No  other  stockholder  has  complained.  Hancock 
appears  to  have  instituted  some  suit  in  January,  1875,  the  record  of 
which  is  lost  and  its  nature  not  very  well  explained  in  evidence ;  but 
it  was  not  prosecuted  and  was  dismissed  in  November,  1876,  when  the 
present  suit  was  brought.  Thus  he  postponed  the  serious  judicial 
aaaertion  of  his  claims  for  nearly  two  years,  during  which  Holbrook, 
by  his  own  skill  and  labor,  had  converted  a  failing,  into  a  successful, 
enterprise,  and  had  paid  off  a  large  portion  of  the  price  which  he  had 
agreed  to  pay,  and  only  began  it  when  death  had  placed  its  seal  on 
Holbrookes  lips  and  deprived  him  of  the  opportunity  of  defending  his 
conduct. 

But  for  the  institution  of  the  first  suit  plaintiff's  case  would  un- 
doubtedly fall  under  the  equitable  bar  announced  by  the  Supreme 
Court  of  the  United  States  in  a  case  similar  to  this,  where  a  corpora- 
tion sued  to  avoid  a  purchase  of  its  property  by  one  of  its  directors 
in  alleged  fraudulent  breach  of  his  fiduciary  duties,  and  the  Court 
said  :  ''  The  doctrine  is  well  settled  that  the  option  to  avoid  such  a 
sale  must  be  exercised  within  a  reasonable  time.  *  •  •  The  au- 
thorities to  the  point  of  the  necessity  of  the  exercise  of  the  right  of 
rescinding  or  avoiding  a  transaction  as  soon  as  it  may  be  reasonably 
done,  after  the  party  with  whom  that  right  is  optional,  is  aware  of  the 
facts  which  give  him  that  option,  are  numerous  (citing  them).  The 
cases  of  Bliss  vs.  Edmondson,  8  DeG.,  M.  and  G.  787,  and  Pendergast 
vs.  Norton,  1  Yon.  and  Call.,  while  asserting  the  same  general  doc- 
trine, have  an  especial  bearing  because  they  relate  to  mining  propeity^ 
The  fluctuating  character  and  value  of  this  class  of  property  is  re- 
markably illustrated  in  the  history  of  the  production  of  mineral  oils 
from  wells.  Property  worth  thousands  to-day  may  be  worth  nothing 
to-morrow,  and  that  which  would  to  day  sell  for  a  thousand  may,  by 
natural  changes  of  a  week,  or  by  the  energy  and  courage  of  desperate 
enterprise,  in  the  same  time  be  made  to  yield  that  much  every  day* 
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The  iDJustice,  therefore,  is  obvioas,  of  permitting  one  holding  a  right 
to  assert  ownership  in  such  property  to  voluntarily  await  the  event, 
and  then  decide  when  the  danger  is  over  which  has  been  at  the  risk  of 
another,  to  come  in  and  share  the  profits."  Twin-Lick  Co.  vs.  Mai- 
bnry,  91  U.  S.  587. 

The  doctrine  is  strongly  applicable  to  property  like  a  newspaper, 
whose  value  is  not  fixed,  but  fluctuates,  according  to  the  skill,  energy 
and  success  with  which  its  affairs  are  managed. 

But  for  the  success  which  attended  Holbrookes  management,  we  may 
well  believe  that  the  suit  which  was  suffered  to  slumber  on  the  records 
for  nearly  two  years,  and  was  then  dismissed  for  reasons  not  ex- 
plained, would  never  have  found  resurrection  in  the  present  vigorous 
^action. 

Conceding,  however,  that  bis  first  suit  saves  him  from  the  absolute 
bar  above  indicated,  yet  his  neglect  of  his  duty  as  a  director,  his  fail- 
are  to  interpose  for  the  prevention  of  these  transactions  while  they 
were  being,  to  his  knowledge,  consummated,  and  his  inaction  until 
■after  Holbrookes  death,  are  certainly  circumstances  which  snbject  his 
claims  to  severe  scrutiny  and  require,  at  his  hands,  the  clearest  dis- 
charge of  the  burden  of  proof  resting  on  him. 

Briefly  stated,  the  gist  of  plaintiff's  action  lies  in  the  following 
-charges : 

First — That  Hernandez,  as  surety  on  the  twelve  months'  bond,  if 
compelled  to  pay  it,  had  no  claim,  on  that  account,  against  either  the 
Picayune  Company  or  its  property,  but  had  no  recourse  except  against 
the  defunct  Herald  Company  and  against  Holbrook  individually  under 
his  assumption. 

Second — That  the  transfer  to  Hernandez  and  the  subsequent  re- 
transfer  to  Holbrook  individually  were  parts  of  a  fraudulent  scheme 
and  conspiracy  between  Holbiouk  and  other  parties  concerned,  by 
which  Holbrook  availing  hinist-lf  of  his  control  of  the  majority  of  the 
Board  of  Directors  and  of  the  majority  of  the  stock,  applied  the  whole 
property  of  the  corporation,  of  which  he  was  president,  to  the  pay- 
ment of  his  individual  debt  and  tlien  re-purchased  the  same  in  his 
personal  capacity. 

Third — That  when  Holbrook  re-acquired  the  pro[)erty  which  he  had 
disposed  of  in  breach  of  his  trust,  the  original  trubt  revived  and  he 
held  it  subject  to  tlie  rights  of  the  original  stockholders  in  the  Pica- 
jnne  Company  ;  and,  as  such  a  stock iioUler,  plaintiff,  by  this  action. 
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seeks  to  enforce  his  rights  in  the  Picayune  newspaper  now  held  by 

defendants. 

I. 

As  we  have  already  indicated,  the  evidence  satisfies  us  that  the 
purchaser  at  the  judicial  sale  and  the  giving  of  the  twelve  months^ 
bond  in  the  name  of  the  Herald  Company  as  principal  with  Hernandes 
as  surety,  were  parts  of  a  plan  agreed  upon  in  advance  by  which  the 
Herald  Company  was  used  simply  as  a  vehicle  by  which  tlie  property 
was  to  be  conveyed  first  to  Holbrook  and  by  him  to  the  new  corpora- 
tion which  was  subsequently  formed  and  which  was  intended  ab  initio 
to  be  the  real  purchaser  at  the  sale.  The  new  corporation  was  simply 
the  Herald  Com pany^2««  Holbrook,  as  evidenced  by  the  glaring  fact 
that  its  stock,  except  that  assigned  to  Holbrook,  was  distributed  with- 
out other  consideration,  among  the  Herald  stockholders  in  exact  pro- 
portion to  their  stock  therein.  The  proposition  that  the  stockholders 
of  a  corporation  can  buy  property,  in  its  name  on  credit;  imn?ediately 
thereafter  form  a  new  corporation  in  which  their  interests  are  the 
same  and  based  on  no  new  consideration  ;  transfer  the  property  bought 
to  the  new  corporation  and  then  hold  it  frae  from  any  liability  to  the 
vendor  or  creditors,  is  one  which  cannot  be  sustained  in  reason  or  by 
authority. 

It  is  peifectly  plain  that  the  new  Picayune  Company,  quoad  this 
property,  stood  in  the  shoes  of  the  Herald  Company  and  was  bound 
for  the  latter's  debt  to  the  extent  of  its  value.  Hibernia  vs.  St.  Louis, 
13  Fed.  Bep.  516  ]  Horner  vs.  Carter,  11  id.  3t>2. 

II. 

Although  Hernandez,  or  his  guarantor,  Warmoth,  accepted  Hol- 
brookes assumption  to  pay  the  twelve  months  bond,  it  is  not  shown 
that  he  consented  or  intended  thereby  to  waive  his  recourse  against 
the  property,  in  case  Holbrook  should  fail  to  carry  out  his  agreement 
and  he  should  be  compelled  to  take  up  the  bond.  The  holder  of  the 
bond  was  undoubtedly  entitled  to  such  recourse,  and  when  the  surety 
paid  he  was  subrogated  to  the  right.  C.  C.  2161;  Cox  vs.  Baldwin,  1 
L*a.  410;  Baldwin  vs.  Thompson,  6  La.  479;  Howe  vs.  Frazei,  2  Rob. 
424 ,  Henneu  vs.  Word,  16  Ann.  266;  Sue.  Huzler,  25  Ann.  116. 

III. 

From  the  foregoing  it  follows  that  in  declaring  in  their  first  resolu- 
tions, that  *'it  is  just  and  equitable  that  this  company  should  not  re- 
tain the  property  for  which  said  bond  was  given  to  the  detriment  ot 
the  surety  on  the  bond,'*  the  Board  or  Directors  recognized  not  merely, 
an  equitable  but  a  strict  legal  obligation  of  the  corporation." 
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iDdeody  plaintiff  himself,  in  his  own  petition  herein,  distinctly  de- 
clares "  that,  in  eqoity  and  good  conscience  *  ♦  the  said  New  Or- 
leans Picayune  Printing  Company  owed  to  the  said  Joseph  Hernandez, 
or  his  legal  assigns,  the  amoant  which  he  paid  for  the  discliarge  of  the 
twelve  months*  bond  aforesaid,  upon  which  he  waM  suiety,  as  afore- 
said, but  which  was  primarily  the  debt  in  equity  and  good  conscience 
of  the  Picayune  Company,  as  the  successor  of  tlie  Herald  CompauT, 
which  was  legally  the  principal  on  said  bond." 

The  attempt  of  plaintiff  to  withdraw  this  judicial  admission  on  the 
plea  that  it  was  made  in  error  of  law,  need  not  be  discussed,  being  suf- 
ficiently disposed  of  by  our  own  finding  that  it  was  not  an  error  of  law. 

IV. 

As  a  strictly  legal  question,  the  right  of  a  board  of  directors  of  a 
corporation  to  apply  its  property  to  the  payment  of  its  debts,  and  the 
right  of  a  majority  of  stockholders  present  at  a  meeting  called  for  the 
purpose  to  ratify  sucii  action  and  to  dissolve  the  corporation,  cannot 
be  questioned. 

But  where  such  action  is  taken  at  the  instance,  and  through  the  in- 
fluence of  the  president  of  the  corporation,  and  where  the  debt  to 
which  the  property  is  applied  is  one  for  which  he  is  himself  primarily 
liable,  and  especially  where  lie  subsequently  acquires,  in  iiis  personal 
right,  the  property  thus  disposed  of,  such  circumstances  undoubt^^dly 
subject  his  acta  to  severe  scrutiny,  and  oblige  him  to  establish  that  he 
acted  with  the  utmost  candor  and  fair-dealing  for  the  interest  of  the 
corporation,  and  wichout  taint  of  selfish  motive.  Twin-Lick  vs.  Mar- 
bury,  91  U.  S.  590. 

We  have  subjected  Holbrook's  conduct  to  this  test,  and,  under  the 
evidence,  we  believe  it  has  safely  emerged  from  the  ordeal. 

He  had  done  the  best  that  he  could  to  make  the  enterprise  a  success 
and  had  failed.  The  corporation,  undoubtedly  was  without  meaos, 
other  than  this  property,  to  meet  the  obligation. 

We  are  sastified  that  Holbrook  was  really  unable  to  carry  out  his  as- 
sumption to  pay  ihe  bond  and  that  the  collaterals  which  he  had  given 
were  worthless. 

It  was  evident  that  the  corporation  was  bound,  in  law  and  equity,  to 
protect  the  surety  on  the  bond,  and  that  there  was  no  other  available 
resource  for  his  protection,  except  the  property  which  the  corporation 
held  without  a  dollar  of  consideration,  and  which  the  surety  was 
bound  to  pay  for. 

Notwithstanding  the  variance  in  the  estimates  we  believe  the  prop- 
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erty  was  not  worth  more  than  the  amount  of  the  bond.  It  had  not 
materially  increased  in  value  since  the  judicial  sale.  If  seized  by  the 
anrety  and  sold,  it  would  not  have  brought  more.  At  all  events,  no 
one  was  willing  to  give  more.  The  surety  wanted  nothing  but  pay- 
ment of  his  bond.  The  opportunity  of  taking  the  property  for  the 
amount  of  the  bond  was  offered  to  others  and  was  open  to  plaintiff  or 
any  of  his  friends.  Negotiations  failed  and  no  purchaser  could  be 
found. 

Under  such  circumstances  the  transfer  of  the  property  in  satisfaction 
of  the  bond  and  the  dissolution  of  the  corporation  seem  to  us  to  have 
b«>en  the  prudent  and  only  feasible  solutiou  of  its  difficulties. 

This  is  not  weakened  by  the  fact  that  Holbrook  subsequently  pur- 
chased for  a  larger  price.  That  was  a  mere  speculative  venture,  liav- 
ing  no  basis  except  in  the  hope  of  a  profitable  conduct  of  the  business. 
Holbrook's  notes,  though  for  a  larger  amount,  were  not  intrinsically 
worth  as  much  as  the  amount  of  the  bond.  They  were  only  accepted 
after  failure  of  all  efforts  to  find  any  one  who  would  pay  for  the  prop- 
erty the  amount  of  the  bond. 

Holbrook  was  a  newspaper  man,  anxious  to  find  employment.  Her- 
nandez (or  Warmoth)  found  himself  in  possession  of  a  newspaper 
which  was  an  elephant  on  his  hands.  The  emergency  required  prompt 
action  and  the  contract  entered  into  was  a  natural  one  on  both  sides. 

We  fail  to  discover  any  fraudulent  intent  or  combination  in  these 
proceedings,  or  any  injury  resulting  to  plaintiff  or  other  stockholders 
therefrom. 

They  have  nothing  to  complain  <»f  except  the  failure  of  Holbrook  to 
discharge  his  assumption  of  the  bond,  but  that  only  made  the  corpora- 
tion his  creditor  for  the  amount  thereof  and  possibly  for  such  damages 
as  his  default  occasioned,  and  no  such  claims  are  urged  in  this  puit. 

Transactions  which  only  accomplish  justice,  which  are  done  in  good 
faith  and  operate  legal  injury  to  no  one,  lack  the  characteristics  of 
fraud  and  are  not  to  be  upset  because  the  relations  of  the  parties  give 
rise  to  suspicions  which  are  fully  cleared  away. 

This  case  has  been  already  twice  judicially  determined  against  the 
pretensions  of  plaintiff^  first,  by  the  U.  S.  Circuit  Court,  to  which  it 
was  removed,  and  whose  judgment  was  vacated  by  the  decree  of  the 
Supreme  Court  of  the  United  States,  setting  aside  the  removal  and  re- 
manding the  case  to  the  State  Court;  and,  next,  by  the  learned  judge 
a  quo. 

After  a  painstaking  consideration,  we  reach  the  same  conclusion. 

Judgment  affirmed. 
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No.  10,06:1 

Thomas  F.  Maher  vs.  Louisville,  New  Orleans  and  Texas  Rail- 
way Company. 

While  courts  may  allow  even  liberal  oompeneatory  damaj^es  against  railway  companies,  in 
cases  of  gross  fault  and  negligence  on  their  part,  resulting  in  severe  injuries  to  the 
passengers  whom  they  have,  for  dae  consideration,  undertaken  to  carry  safeiy,  those 
corporations  surely  are  entitled  to  protection  against  exaggerated  and  apparently  stale 
claims,  where  the  injury  received  or  damages  suffered  is  slight  or  nominal.  In  such 
instances  the  allowance  made  ought  to  be  merely  just  and  reasonable. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orletins. 
VoarhieSf  J. 


W.  8,  Benedict  for  Plaintiff  and  Appellee. 

Farrar  &  Kruttschnitt  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  in  damages  for  injuries  sustained 
bj  a  railway  accident  on  June  7,  1885. 

The  allegations  are  that  while  the  plaintiff,  who  was  a  passenger  on 
the  train  from  Baton  Rouge  to  New  Orleans,  and  had  paid  the  fare, 
was  seated  in  one  of  the  coaches,  the  engine  jumped  the  track,  was 
overturned  and  thrown  into  a  canal  or  ditch,  some  eighteen  miles 
above  New  Orleans;  that  the  result  of  this  accident  was  such  as  to 
cause  severe  injuries  to  his  body,  forcing  him  to  obtain  medical  assist- 
ance, to  be  confined  to  his  bed  for  five  days,  to  suffer  great  bodily  pain 
and  otherwise  cause  him  severe  injury;  that  he  suffered  from  contu- 
sions, which  he  continues  to  resent,  to  his  spinal  column,  recurring  at 
periodical  times,  with  great  pain,  forcing  him  to  cease  from  his  work ; 
that  he  was,  at  that  date,  occupying  a  position  at  a  salary  of  $1200 
per  annum  /  that  before  he  could  report  for  duty  he  had  to  use  appli- 
ances, and  that  he  did  »o  for  thirty  days ;  that  the  accident  occurred 
by  the  gross  fault  and  negligence  of  the  Railway  Company,  etc. 

He  therefore  prays  for  $5000  damages. 

The  defense  i»a  general  denial  and  averment  of  non -liability. 

From  a  judgment  of  $750  the  defendant  appeals. 

The  accident  is  established  and  negligence,  some  way  or  other,  is 
the  evident  cause  of  it.  There  is  no  dispute  on  this  subject,  but  other 
material  facts  were  not  shown. 

We  have  considered  the  testimony  adduced  and  remain  satisfied  that 
it  proves  that  the  plaintiff  was  injured,  suffered  and  is  entitled  to  in- 
demnity.   He,  however,  declares  himself  satisfied  with  the  finding  of 
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the  lower  Court,  which  he  terms  to  be  meet  and  proper,  but  tlie  question 
is,  whether  it  is  such. 

It  M  singular  that  the  accident  ]iaving  occurred  on  June  7,  1885,  the 
present  suit  was  brought  only  on  June  3,  1836,  towards  the  end  of  the 
jear  following,  which,  had  it  gone  by  without  any  suit  by  plaintiff, 
would  have  silenced  hiin  forever. 

It  appears  that  other  persons  were  injured  by  the  accident;  that  to 
such  as  claimed  just  indemnity  the  company  made  satisfactory  allow- 
ances ;  that  although  the  plaintilf  was  in  frequent  contact  with  the  offi- 
<MT&  of  the  company,  since  the  occurrence,  asking  complimentary 
passes,  which  were  issued  to  liim  as  connected  with  a  city  paper,  he 
never  uttered  a  claim  against  the  company  until  towards  the  end  of 
the  year  following  the  occurrence. 

There  is  evidence  that  a  complaint  was  made  at  the  time  by  plain- 
lift* of  an  abrasion  of  the  leg;  that  he  threw  up  some  blood  ;  that  he 
must  have  suffered  some,  but  it  is  shown  that  far  from  needing  medical 
aid,  he  declined  such  as  was  offered  him  on  the  relief  train,  and  it  is 
not  proved  that  he  called  in  any  physician  afterwards  to  assist  him. 
There  was  no  bone  broken,  smashed  or  ditgointed,  and  the  only  remedy 
used  was  a  liniment.    There  was  otherwise  no  expense  incurred. 

The  evidence  is  not  positive  that  the  witness  was  kept  five  days 
from  his  work.  The  Recorder,  in  whose  court  he  occupied  a  position 
as  stenographer,  says  that  he  remained  absent  only  one  day. 

Persons  in  the  habit  of  seeing  him  frequently,  if  not  daily,  have  no 
recollection  of  any  suspension  of  his  work. 

Nothing  shows  that  the  contusion  or  any  other  injury  received  has 
left  any  mark  on  the  plaintiff  which  has  since  the  accident  in  any  man- 
ner injured  his  eflSciency,  habits  or  temper. 

It  is  shown  that  he  did  not  lose  his  position  and  was  paid  in  full  for 
the  month  of  June,  when  the  accident  occurred. 

Room  is  left  from  inference  from  the  fact  that  the  plaintiff  declares 
himself  satisfied  with  the  recovery  of  $750  on  his  claim  for  $5000,  and 
has  never  prayed  for  any  increase. 

While  courts  allow  even  liberal  compensatory  damages  against  rail- 
road companies  incases  of  gross  negligence  on  their  part,  resulting  in 
sever  injuries  to  passengers  whom  they  have  undertaken  safely  to 
carry  for  due  consideration  paid,  those  corporations  surely  are  entitled 
to  protection  against  exaggerated  claims  when  the  injury  received  is 
slight,  or  nominal. 
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We  tbink,  however,  that  plaintiff  is  entitled  to  some  adequate 
relief. 

It  is  therefore  ordered  and  decreed  that  the  jadgment  appealed 
from  be  amended  by  reducing  the  allowance  from  seven  hundred  and 
fifty  dollars  to  three  hundred  dollars,  and  that  so  amended,  it  be  af- 
firmed, tlie  costs  of  appeal  to  be  paid  by  plaintiff  and  those  of  the- 
lower  court  by  defendant. 


No.  9820. 

Succession  of  Kate  Townsend. 

The  State  of  Louisiana  vs.  Troisville  E.  Sykes.— Mrs.  Elleit 

TULLT  ET   AL.,  InTERVENORS. 

The  familiar  rule  of  Jarisprudeiice, -which  authorizes,  on  cross-examination,  the  leading 
questions  by  one  of  the  parties  to  tlie  witnesses  of  his  adversary,  is  not  affected  or  modi- 
fled  in  a  case  where  thiid  parties  have  intervened,  who  oppose  both  the  plaintiff  and  the 
defendant,  and  where,  in  sc»me  features  of  the  controversy,  the  plaintiff  and  the  defend- 
ant have  a  point  of  interest  in  common  and  adverse  to  the  interveners.  Under  an  iasuo 
joined  between  them  plaintiff  and  defendant  have  the  undisputed  reciprocal  right  to 
cross-examine  their  opponent  h  witnesses.  A  motion  to  strike  out  the  testimony  of  a 
viitness,  on  the  ground  that  by  his  absence  or  fault  the  witness' deprived  the  opposit'O 
party  of  the  opportunity  to  complete  bis  cross-examination,  falls  within  the  scope  of  the 
legal  discretion  vest-ed  by  law  in  trial  judges,  whose  rulings  on  such  points  will  not  be 
disturbed  on  appeal  unless  glaringly  erroneous  and  uivjastlv  arbitrary.  Succession  of 
Kieger,  37  Ann.  104. 

The  State  claimed  the  succession  of  a  person  who  had  died  unmarried,  leaving  no  known 
ascendants  or  descendant^i,  or  coliat«ral  relations,  adversely  to  a  universal  legatee  in 
possession  of  the  estate,  on  the  ground  of  the  alleged  incapacity  and  unworthiness  of  the 
legatee,  whereupon  an  intervention  was  filed  by  third  persons  claiming  the  succession 
as  heirs  at  law  of  the  deceased ;  who  contended  that  under  the  issues  thus  involved,  the 
burden  of  evidence  was  on  the  State  to  prove  that  the  deceased  had  left  no  heirs  possibly 
entitled  to  the  successiou.  iu  default  of  which  proof  the  State  had  no  interest  to  resist  the 
claim  of  the  intervenors. 

Held,  by  the-court,  that»  the  burden  of  evidence  was  on  intervenars  who  sought  to  recover  as 
heirs  to  prove  their  heirship  with  legal  certainty,  in  default  of  which  they  have  no 
standing  in  court  to  regulate  the  disposition  of  the  succession  property.  In  an  alleged 
vacant  succession  the  State  has  an  Interest  to  defeat  the  pretensions  of  parties  claiming 
to  bo  heirs  of  the  deceased.  The  mode  of  proving  that  a  person  known  at  a  certain  time 
and  plaoe  as  A,  was  the  identical  i)er8on  subsequently  known  at  another  place  under  the 
name  of  B,  by  showing  resemblance  l>etween  A  and  pictures  taken  of  B,  is  very  unreli- 
able and  absolutely  unsatisfactory. 

Extra  judicial  statements  of  deceased  persons  have  always  been  ranked  as  the  weakest  evi- 
dence, and  when  reported  to  have  been  made  to  single  witnesses,  in  the  presence  of  no 
one  else,  generally  disregarded. 

The  State  as  a  sovereign,  owes  no  coste  in  litigation  before  her  own  courts,  even  when  oast  in 
a  civil  suit.  State  vs.  Richard  Taylor,  33  Ann.  1272 ;  State  ys.  Miles  Taylor,  34  Ann.  978. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

M.  J.  Cunningham^  Attoroej  General,  and  W.  JB.  Sommermlle  and 
Omer  Villere  for  the  State.  Plaintiff  and  Appelle«^: 

I.  The  law  of  Louisiana,  like  that  of  France,  calls  the  State  to  a  Huccession  in  two  capaci- 
ties :  as  heir  at  law  and  as  trustee.  C.  C.  999 ;  C.  N.  768 :  C.  C.  485 ;  C.  N.  539  :  6  Duran- 
tOD,  344.  345:  12  R.  584;  3  La.  374  ;  6  La.  653:  5  Bob.  9  ;  11  Ann.  50. 

9.  "The  snccessionof  persons  who  die  without  heirs,  or  which  are  not  claimed  by  those 
having  a  rij;ht  t4)  them,  belong  to  the  StaU\"    C.  C.  arts.  485,  017  and  929. 

3.  The  State  is  an  irre^lar  heir,  and  must  be  decreed  so  to  be.  when  she  comes  into  court 
and'  sets  np  her  claim  to  a  Huccession.  and  is  not  successfully  opposed  by  one  having  a 
greater  right  than  herself,  and  she  is  iwt  re<inired  to  show  that  there  are  no  other  heirs. 
2  Monrlon,  Nos.  193,  194,  195.  196.  197:  9  Laurent,  250  ;  6  Anbry  &  Ran,  §^  639. 

4.  The  saccession  of  Jownsend  is  not  vacant,  because  Sykes,  the  iustituttMi  heir,  and  the 
State,  the  heir  at  law.  both  went  into  court  and  set  up  claims  nf  heirship  therato.  C.  C . 
1095 :  C.  K.  811  :  2  Mourlon,  312. 

5.  '*A  succession  is  called  vacant  when  no  one  claims  it,  or  when  all  the  heint  are  unknown^ 
or  when  all  the  known  heirs  to  it  have  renounced  it.  C.  C.  art.  lOJfS ;  2  Mourlon.  N  o.  312, 
191.  183.  196.  197 ;  38  Ann.  243. 

6.  "The  funds  of  vacant  sncceMsions  or  absent  heirn.  paid  into  the  treasury  of  the  State, 
remain  in  deposit  until  claimed  by  the  heirs  or  those  having  a  right  to  them  "  C . C.  1204  ; 
C.  N.  811.  812,  813. 

7.  The  two  last  citinl  articles  have  no  application  to  this  case,  because  two  known  heirs,  the 
State  and  Sykes  are  in  court  claiming  the  succt'^sion  of  Townaond,  which,  for  that  reason, 
is  not  ptuMnt,  and  the  court  cannot  therefore  onler  the  proceeds  thereof  paid  into  the 
State  treasury  under  Art.  1204,  C.  C:  C.  N.  813:  9  Laurent,  No.  250;  6  Aubry  &  Rau, 
^639. 

8.  Sykes  has  been  declared,  at  the  inHtance  of  another  heir,  the  State,  to  be  unworthy  to 
inherit  from  Townsend.  and  no  known  heir  is  before  the  coutt  contesting  the  right  of 
the  State  to  inherit :  therefon»  *'  in  case  a  miccession  be  opened  in  favor  of  a  person  whose 
existence  is  not  known,  9ueh  inheritance  »haU  devolve  exclusively  on  those  *  *  *  on 
whom  the  inheritance  should  have  devolved  \f  siteh  person  had  not  existed,"  C.  C.  art.  77 ; 
which,  in  the  instant  case,  is  the  SUte  of  Louisiana.  C.  N.  i:J6.  137,  138 :  C.  C.  76  :  C.N. 
133 ;  2  Laurent.  257,  202,  2.54  :  Mortifs  du  Code  Civil  (Discours)  p.  9t< ;  1  Marcad6,  No.  464; 
466: 1  Aubr}-  &  Rau,  630:  1  Mourlnn,  265;  2  Demolombe  (Absence).  247 ;  1  Duranton.  555  ; 
2  Laurent,  555;  Balloz.  Vo.  AbHence,  Noh.  504  et  seq. 

9.  The  State  is  claiming  in  her  own  right  as  heir,  and  not  through  any  absent  person,  and 
art.  76.  C.  C,  is  not  therefore  applicable. 

10.  It  cannot  follow  because  Tulley  et  als.  have  failed  to  establish  their  heir  ship  that  the 
undisputed  heir,  the  State  in  this  case,  who  is  in  possession,  must  be  ousted  and  her  heir- 
ship denied. 

II.  Particularly  is  this  the  case  when  the  State  went  into  court,  aMseiiing  her  right  as  heir, 
and  had  Sykes,  the  instituted  heir,  divested  of  his  title,  by  a  final  Judgment  in  her  favor, 
declaring  her  to  be  irregular  heir ;  and  when  this  judgment  is  unappealed  from  or  at- 
taelLod  in  any  manner  by  him  against  whom  it  is  pronounced. 

IS.  Courts  are  without  authority  to  revise,  reverse,  amend,  or  set  aside  Judgments  which  are 
not  appealed  fh>m  or  attacked  by  those  against  whom  they  operate. 

13.  Interveners,  in  their  petition,  admit  the  heirship  of  the  State,  and  sue  her  as  heir,  setting 
up  their  claim  to  superior  heirship  based  on  blood  relationship.    It  is  from  the  judgment 
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denying  their  claim  of  heirship  and  Hiiperiority  only  that  they  have  appealed  or  of  which 
they  can  be  heard  to  complain. 

14.  Jnten^enors  do  not  and  cannot  deny  the  heirship  of  tlie  State,  because  Sykes  could  not 
have  been  destituted  by  any  one  except  an  heir.  C.  C.  art.  974 ;  suit  for  that  purpose  had 
to  be  instituted  within  one  year  after  the  commission  of  the  act  which  made  him  un- 
worthy to  inherit.  C.  C.  arts.  1711  and  1561 ;  the  State  was  within  the  term  of  prescrip- 
tion ;  the  intervenord  were  not. 

15.  The  public  administrator  did  not  (and  could  not,  being  dative  test<auientar>'^  executor), 
attack  the  testiimentary  disposition  in  favor  of  Sykes. 

16.  The  Appelate  Court  cannot  render  a  Judgment  which  the  court  a  qua  vouXd.  not  render. 
6  N.  S.  457:  Hennen  Vo.  Appeal  IX  (a)  No.  3,  p.  90. 

17.  The  lower  court  was  compelled  io  decide,  under  the  law,  that  the  State  wan  an  irregular 
heir,  therefore  capable  of  suing  to  destitute  Sykes  on  the  ground  of  unworthiness,  before 
it  could  decide,  under  the  evidence,  that  Sykes  was  unworthy,  and  thus  deprive  him  of 
his  rights  as  instituted  heir.  There  has  been  no  change  in  the  pleadings,  and  this  court 
cannot  therefore  render  a  judgment  declaring  the  State  not  to  be  the  irregular  heir, 
because  the  Indge  a  qua  could  not  have  rendered  such  a  decision,  and  have  destituted 
Sykes  at  the  same  time. 

18.  The  eft'ect  of  annulling  and  setting  aside  the  Judgment  of  the  lower  court,  is  t^t  strike  it 
with  nullity  in  all  it.s  parts :  sncli  decree  cannot  be  partial  in  its  operation ;  and  if  there  is 
no  Judgment  Sykes  has  not  been  declared  unworthy  of  inheriting .-  and  the  State  is  thus 
deprived  of  her  property,  a  final  Judgment  rendered  by  a  competent  court  against  Syk«H«, 
when  S3'kes  is  not  complaining  of  such  decree,  but  has  fully  acquiesced  in  its  operation. 
Said  judgment  cannot  be  good  and  final  against  the  defendant,  when  it  is  not  good  and 
final  in  favor  of  the  plaintift*. 

19.  The  effect  of  a  Judgment  of  non-suit  is  to  turn  plaintiff  out  of  court  and  to  place  him  as 
though  he  had  never  filed  proceedings :  35  111.  396 ;  43  Conn.  61.  It  can  have  no  possible 
effect  on  the  defendant  to  the  cause. 

20.  The  Judgment  of  the  court  declaring  the  State  to  be  irregular  heir  cannot  deprive  any 
heir  who  may  hereafter  present  himself  of  his  rights :  she  holds,  like  any  other  heir  put  in 
XKMsession  of  an  estate,  subject  to  any  one  having  superior  rights. 

21.  "The  Suprame  Coui-t  of  Louisiana  is  without  Jurisdiction  to  revise  a  Judgment  in  favor 
of  one  who  has  not  himself  appealed,  and  who  has  not  made  an  answer  to  tlie  appeal  of 
Ms  adversary."  Morris  et  als.  vs.  Cain  et  als..  1  So.  Rep.  T97,  and  authorities  there 
cited . 

^.  "  The  appellees  in  the  instant  case  (Sykes  and  the  Public  Administrntor)  have  neither 
Joined  appellants,  nor  answered  their  appeal.  In  so  far  as  they  are  concerned,  the  decree 
of  the  court  a  qua  must  remain  undisturbed."    lb.  p.  806 ;  Leeds  vs.  Jones,  37  Aim.  437. 

523.  A  careful  perusal  of  the  evidence  in  thin  case  is  aske<l.  in  the  confident  assurance  that 
your  Honors  will  agree  with  the  trial  Judge  and  ourselves  that  Kate  Townsend  could 
not  have  been  Bridget  Cunningham ;  that  aside  from  the  differences  in  their  appear- 
ances, ages,  education,  etc.,  they  were  so  differ(>nt  in  their  nature  and  dispositions!,  as 
disclosed  in  the  record,  that  they  could  not  have  been  one  person. 

24.  The  judgment  of  the  trial  Judge  on  quontions  of  fact  should  be  aflinueil  unless  clearly 
erroneous.    Henuon  Vo.  Appeal  IX  (b)  No.  1,  p.  92. 

Merrick  <&  Merrick  for  Intervenors,  Appellants. 
1.    The  iillegation  in  a  petition  that  one  is  heir  at  law,  and  thereby  demanding  to  be  put  in 
possession,  as  owner,  is  inconsistent  with  the  argument  that  the  estate  is  a  vacant  succes- 
sion.   And  this  principle  applies  to  the  State  claiming  to  be  the  irregular  heir,  under  C. 
C,  art.  929,  us  well  as  to  the  husband  or  wife  or  natural  children.    5  Bob.  12;  11  Ann.  62. 
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ADd  where  the  State,  as  against  the  public  administrator,  Is  deoree;^  to  be  the  heir  and 
owner  of  a  snccession,  it  is  no  longer  subject  to  the  rules  of  law  governing  vacant  estates^ 
The  State  like  any  other  litigant,  is  bound  to  administer  proof  of  its  allegations.  There 
is  no  law  which  creates  presumptions  in  favor  of  the  State,  so  as  to  dispense  with  proof. 
Courts  of  justice  follow  the  usual  ordinary  and  probable  course  of  events,  and  where  a 
case  is  roadf  out  by  proof,  with  reasonable  certainty,  in  harmony  with  such  ordinary 
course  of  events,  the  court  will  not,  on  the  bare  suggestion,  without  proof,  that  the  un' 
usual,  uncommon  and  improbable  might  have  happened,  refuse  to  follow  the  former  and 
thus  »ive  cn^ence  to  the  latter. 


A.  J,  Murphy  for  Defendant  and  Appellee. 

Breavje  &  Hall  for  the  Pablic  Administrator,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

PocHE,  J.  This  litigation  involves  tlie  question  of  the  title  to  the 
property  left  by  K*te  Townsend,  a  noted  courtesan,  who  died  in 
New  Orleans  on  the  3d  of  November,  1883. 

At  her  death  she  left  a  will  by  notarial  act,  executed  on  the  9th  of 
September,  1873,  by  which  she  bequeathed  all  her  property  to  one 
Troisville  E.  Sykes,  whom  she  therein  instituted  her  universal  legatee , 
appointing  him  also  executor  of  her  said  will. 

Id  December  of  the  same  year  the  Stat«  brought  the  present  suit  for 
the  purpose  of  annulling  and  setting  aside  the  will  on  several  grounds, 
the  principal  of  which  was  that  Sykes,  the  universal  legatee  had 
mnrdered  the  testatrix. 

Pending  this  litigation  between  the  State  and  Sykes,  which  also  in- 
volved the  alle/red  right  of  the  State  to  the  ownership  and  possession 
of  the  succession  property  in  default  of  heirs,  a  petition  of  interven- 
tion was  filed  by  Mrs.  Biidget  Cunningham  claiming  to  be  the  mother, 
by  Mrs.  Ellen  Tully,  claiming  to  be  the  sister,  by  Timothy  J.  Cun- 
ningham, claiming  to  be  the  brother,  and  by  Mrs.  Mary  Connolly, 
claiming  to  be  the  niece  of  the  deceased,  aiid  thus  seeking  to  be  rec- 
ognized as  her  heirs  at  law. 

Intervenors  joined  the  State  in  seeking  the  nullity  of  the  will,  but 
opposed  the  demand  of  the  State  to  be  called  to  the  succession,  which 
they  claimed  af^  the  legal  heirs  of  the  deceased. 

The  trial  below  resulted  in  a  judgment  which  annulled  and  set  aside 
the  will  of  Kate  Townsend,  rejected  the  demand  of  intervenors,  de- 
creed the  State  to  be  the  heir  at  law  of  the  deceased,  and  entitled  as 
Buch  to  the  ownership  and  possession  of  all  the  property  belonging  to 
the  succession.  From  that  judgment  intervenors  alone  have  appealed, 
and  thus  the  issue  presented  to  this  court  is  restricted  to  the  conflict- 
ing claims  urged  by  them  and  by  the  State. 
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The  claim  of  the  State  is  predicated  on  the  yarious  articles  of  the 
Civil  Code  which  provide  in  substance  that  the  State  inherits  in  de- 
faalt  of  relations,  a  surviving  hnsband  or  wife,  acknowledged  natural 
children  or  valid  donations. 

Article  485  of  the  Code  reads  :  ^<The  successions  of  persons  who  die 
without  heirs,  or  which  are  not  claimed  by  those  having  a  right  to 
them,  belong  to  the  State." 

Article  917  is  as  follows :  ^'Wheu  the  deceased  has  left  neither  law- 
ful descendants,  nor  lawful  ascendants,  nor  collateral  relations,  the 
law  calls  to  his  inheritance,  either  the  surviving  husband  or  wife,  or 
his  or  her  natural  children,  or  the  State,  in  the  manner  and  order 
hereafter  directed." 

Article  929  provides  that :  "In  defect  of  lawful  relations,  or  of  a 
surviving  husband  or  wife,  xor  acknowledged  natural  children,  the  suc- 
cession belongs  to  the  State." 

Article  1095  reads :  "A  succession  is  called  vacant  when  no  one 
claims  it,  or  when  all  the  heirs  are  unknown,  or  when  all  the  known 
heirs  to  it  have  renounced  it." 

Article  1204  contains  the  following  provisions:  "The  funds  of 
vacant  successions  or  absent  heirs,  paid  into  the  Treasury  of  the  State, 
remain  in  deposit  until  claimed  by  the  heirs  or  those  having  a  right  to 
them." 

"Thepe  funds  may  be  made  use  of,  but  their  reimbursement  is  pro- 
vided for  and  guaranteed  on  the  faith  of  the  State,  so  that  the  heirs, 
who  present  themselves,  meet  with  no  delay  in  receiving  them*" 

And  it  miy  be  noted  that  in  this  connection,  Article  229  of  tlie  State 
Constitution  proposes  lo  make  the  following  disposition  of  such  funds: 
"The  school  funds  of  this  State  shall  consist  of  :"  •  ♦  • 
'*5.  The  proceeds  of  vacant  estates  falling  under  the  law  to  the  State 
of  Louisiana."  Under  the  effect  of  the  unappealed  portion  of  the 
judgment  rendered  in  the  case,  the  court  has  no  concern  with  the 
question  of  the  existence  of  a  valid  donation  as  the  projected  testa- 
mentary donation  has  been  annihilated,  and  the  record  sugg«*sts  no 
inquiry  under  the  issues  to  be  reviewed,  as  to  the  existence  or  right  of 
a  surviving  husband,  or  of  lawful  descendants  or  of  natural  children. 

Hence  the  inquiry  must  be  directed  to  the  alleged  existence,  and 
claims  of  a  lawful  ascendant  and  of  collateral  relations. 

These  are  the  claims  urged  by  the  iutervenon*,  who  rest  their  right 
of  recovering  the  succession  on  the  following  facts :  That  the  true 
name  of  Kate  Townsend  was  "Bridget  Cunningham,"  who  was  born 
about  the  year  1833,  in  the  town  of  "Rashina,"  King^s  county,  Ireland, 


NEW  ORLEANS,  FEBRUARY,  1888.  71 

baccession  of  Kate  Townsend. 

of  the  lawful  marriage  of  George  CuDDingham,  now  dead,  and  of 
Bridget  Mitchell,  now  the  widow  of  George  Canningham,  and  one  of  the 
intervenors  herein.  That  Bridget  CnnDingham  left  Ireland  in  the 
year  1849,  and  soon  thereafter  lauded  in  the  city  of  New  York,  State 
of  New  York,  where  Bhe  remained  in  the  company  of  friends  and 
acquaintances  for  the  space  of  aboat  one  year,  after  which  she  disap- 
peared, and  was  no  more  seen  or  heard  of  by  any  of  the  members  of 
her  family  until  her  death  in  this  city  in  November,  1883,  when  she 
was  killed  under  the  assumed  name  of  ''Kate  Townsend,"  which  name 
she  had  assumed  in  order  to  conceal  her  identity,  by  reason  of  the  life 
of  shame,  as  a  prostitute,  whicli  she  had  led  in  this  city  for  many 
years  previous  to  her  death. 

On  the  part  of  the  State,  it  is  contended  that  Kate  Townsend  never 
bore  the  name  of  ''Bridget  Cunningham,'^  that  she  has  no  mother, 
brother  or  sister  or  other  collateral  relations  living,  that  she  came 
directly  from  Liverpool  to  New  Orleans  in  the  year  1858,  under  the 
name  of  "Martha  Wingfield^^  which  was  itself  an  assumed  name. 
That  at  the  date  of  her  arrival  here,  she  was  not  more  than  eigliteen 
or  nineteen  years  of  age,  and  that  therefore  she  conid  not  have  been 
born  in  or  about  the  year  18;}3.  It  is  also  contended  that  Kate  Town- 
send  was  the  natural  and  adulterous  child  of  a  woman  who  died  in 
London  before  the  departure  of  her  daughter,  who  was  her  only  child, 
for  this  country,  and  that  Kate  Townsend  never  was  in  New  York 
previous  to  her  arrival  in  this  city  in  the  year  1858. 

Tlie  trial  of  those  issues  lasted  weeks  in  the  district  court,  culmi- 
nating in  an  enormous  record  containing  nearly  four  thousand  pages 
of  testimony,  an  examination  of  which  by  this  court  consumed  several 
months  of  time  and  of  incessant  labor. 

During  the  progress  of  the  trial  below  several  hundred  bills  of  ex- 
ception were  reserved  from  the  various  rulings  of  the  district  judge, 
by  both  parties,  but  principally  by  intervenore'  counsel.  Fortunately 
for  the  administration  of  justice  by  this  court  in  its  other  business, 
many  of  those  bills  have  been  practically  abandoned  on  appeal,  and 
those  which  call  for  rulings  here,  can  be  classified,  and  thus  more 
easily  disposed  of. 

One  of  the  main  grounds  of  contention  below  grew  out  of  the  oft 
reiterated  objections  by  intervenors*  counsel  to  the  right,  claimed  by 
coi>nsel  for  the  State,  to  propound  on  cross-examination  leading  ques- 
tions to  the  numerous  witnesses  who  were  introduced  by  the  defend- 
4int,  Sykes.  An  inspection  of  the  record  shows  that  on  some  of  the  issues 
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to  be  solved  under  the  pleadings ;  for  instance,  the  alleged  identity  of 
"Kate  Townsend  '  and  "Bridget  Cunningham,"  the  interests  of  Syke& 
were  identical  with  those  of  the  State,  and  on  the  other  hand,  on  the 
issue  of  Sykes'  alleged  incapacity  and  unworthiness  as  a  legatee,  the 
interests  of  the  State  were  common  with  those  of  intervenors. 

In  a  contest  between  three  parties,  such  a  feature  is  frequently  un- 
avoidable. But  such  an  incident  did  not  and  could  not  affect  or  de- 
stroy the  nature  of  the  issues  which  were  clearly  made  out  by  the 
pleadings  between  the  parties.  Hence  such  a  circumstance  could  not 
placate  the  antagonism  between  the  State  and  Sykes,  more  than  it 
could  reconcile  the  differences  between  the  State  and  the  intervenors, 
or  between  Sykes  and  the  latter.  Hence  there  was  no  feature  of  the 
trial  which  could  remove  the  mode  of  examining  witnesses  beyond  the 
scope  of  the  familiar  rule  which  authorizes  leading  questions  by  one 
of  the  parties,  to  the  witnesses  introduced  by  his  adversary  in  the 
litigation.  Hence  the  district  judge  must  be  upheld  in  bis  rulings 
which  conformed  with  these  views. 

T}ie  State  complains  of  several  rulings  of  the  judge  touching  the 
mode  of  conducting  the  trial.  It  appears  that  intervenors  were 
allowed  to  suspend  the  introduction  of  tbeir  testimony  owing  to  the 
absence  of  some  of  tlieir  witnesses,  during  which  interruption,  Sykes 
and  the  State  were  required,  over  their  objections,  to  present  their 
testimony.  While  it  is  true,  as  contended  for  by  the  State,  that  this- 
ruling  favored  intervenors,  in  so  far  as  it  resulted  in  informing  them 
of  the  means  of  defence  which  they  had  to  meet,  yet  it  is  clear  that  it 
was  made  within  the  legal  discretion  vested  in  all  trial  judges. 
Hence,  such  rulings  cannot  be  reversed  by  an  appellate  court. 

On  appeal  intervenors  invoke  a  ruling  on  one  of  their  numerous 
bills  of  exception,  which  is  levelled  at  tlie  ruling  of  the  judge  in  de- 
nying their  motion  to  strike  out  of  the  record  the  entire  testimony  of 
a  Mrp.  Margaret  Littlefield,  a  witness  introduced  by  the  Defendant 
Sykes.  The  motion  was  predicated  on  the  ground  that  the  witness 
had  failed  to  appear  on  a  day  fixed  by  the  court  for  the  purpose  of 
being  further  cross-examined  by  interveners'  counsel,  and  that  not- 
withstanding diligent  searcli  the  witness  could  not  be  found  in  the 
city. 

This  ruling  is  also  covered  and  protected  by  the  legal  discretion  of 
thi)  judge,  and  should  not  be  disturbed  unless  it  should  appear  to  be 
glaringly  erroneous  and  unjustly  arbitrary. 

A  similar  question  was  considered  by  this  court  in  the  case  of  the 
succession  of  Rieger.    37  Ann.,  p.  104. 
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It  appears  in  that  case  that  while  Widow  Rieger  was  being  cross- 
examined,  after  slie  had  given  testimony  in  her  favor  in  her  examina- 
tion in  chief,  she  complained  of  being  sick,  and  at  her  request  the 
cross-examination  was  postponed  to  next  day,  and  that  having  per- 
sisted in  absenting  herself  on  repeated  occasions  on  which  she  was  to 
be  cross-examined,  the  trial  judge,  on  motion  of  opposite  counsel, 
struck  out  her  testimony.  In  disposing  of  a  bill  of  exception  reserved 
by  her  counsel  to  the  action  of  the  judge,  this  court  said  : 

*'  We  are  not  disposed  to  interfere  with  the  discretion  wisely  vested 
in  courts  of  the  first  instance  in  their  rulings  on  such  points.  If  the 
judge  believed,  as  he  had  every  reason  to  conclude,  that  this  party, 
by  her  persistent  failure  to  submit  to  a  cross-examination,  and  by  her 
conduct  impeded  the  settlement  of  the  succession  which  she  represent- 
ed, with  possession  of  all  the  property,  it  was  his  duty  to  put  an  end 
to  such  a  state  of  things.  After  due  warning  to  her  counsel,  the  judge 
used  the  most  efficient  means  of  preventing  a  denial  of  justice,  and  we 
cannov  take  the  responsibility  of  disturbing  his  ruling." 

In  the  instant  case  a  recital  of  the  circumstances  under  which  the  trial 
judge  made  his  ruling  will  show  that  he  did  not  act  in  an  arbitrary 
manner. 

The  record  discloses  that  the  witness  had  no  apparent  or  possi- 
ble interest  in  the  result  of  tiie  controversy  on  trial,  and  that 
the  testimony  which  she  had  given  had  a  very  striking  and 
important  beaiing  on  the  vital  issue  in  the  cause,  between  the 
State  and  interveners.  It  also  appears  that  she  had  been  rigor- 
ously cross-examined  and  at  great  length  by  counsel  for  the  State 
and  of  interveners,  her  cross-examination  covering  over  one  hundred 
and  forty  pages  of  the  record,  and  that  in  the  course  of  her  testimony 
she  had  taken  occasion  to  state  that  she  was  actively  engaged  in  look- 
ing for  a  situation  as  stewardess  on  an  ocean  vessel,  which  was  her 
ordinary  occupation.  The  record  also  shows  that  on  a  day  interven- 
ing between  the  date  on  which  she  had  been  notified  to  appear  for 
further  cross-examination,  and  the  day  fixed  for  her  return  into  court, 
she  had  appeared  in  court  for  the  purpose  of  being  identified  by  some 
of  the  witnesses  in  the  case,  on  which  occasion  the  attorney  of  Sykes, 
by  whom  she  had  been  introduced,  reminded  the  court  and  inter ven- 
ors*  counsel,  of  her  previous  statement  touching  her  search  for  occu- 
pation  as  stewardess  on  a  vessel,  and  suggested  the  propriety  of  re- 
suming her  cross-examination  on  that  day.  The  offer  was  declined  by 
counsel  for  interveners,  and  oa  the  day  fixed  for  her  appearance,  the 
witness  could  not  be  found. 
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Under  such  circamstanceB  the  judge's  raling  mast  remain  undis- 
turbed, especially  as  he  added  that  her  testimony  would  be  materially 
weakened  by  the  line  of  conduct  wliich  she  had  seen  fit  to  follow  in  the 
premises! 

It  may  be  proper  to  state  here  that  in  the  consideration  of  the  testi- 
mony of  that  witness  in  this  opinion,  those  of  her  stiitenients  only 
which  are  corroborated  in  the  record,  have  carried  any  weight  in  the 
scales. 

It  is  believed  that  tlie  status  of  this  witness  as  thus  reduc4»d  will  no 
longer  be  a  subject  of  legitimate  complaint  on  the  part  of  interveners. 

Although  the  pivotal  issue  in  the  case  hinges  upon  a  question  of 
fact,  the  discussion  involves  at  the  tlire<jhold  of  the  investigation  tlie 
solution  of  a  point  of  law  raised  by  interveuors'  counsel.  Their  pro- 
position is  that  the  burden  of  proof  is  on  the  State,  whose  right  to  re- 
cover the  property  is  in  law  dependent  upon  positive  proof  of  the  con- 
ditions which  vest  the  succession  in  the  State.  They  assimilate  the 
legal  status  of  the  State  to  a  plaintiff  in  a  petitory  action,  who  must 
recover  on  the  strength  of  his  own  title  and  not  on  the  weakness  of  his 
adversary's. 

This  may  have  been  true  of  the  position  of  the  State  towards  Sykes, 
defendant  in  the  cause,  but  it  is  not  a  fair  illustration  of  the  relative 
position  between  the  State  and  intervecors.  As  stated,  we  have  no 
concern  in  the  present  discussion  with  the  correctness  or  validity  of 
the  judgment  rendered  in  favor  of  the  State  and  against  Sykes,  on  the 
issues  which  were  tendered  to  the  latter  as  defendant  in  the  original 
suit.  Equally  with,  and  as  much  as  the  State,  interveuors  are  inter- 
ested in  the  assumed  validity  and  binding  force  of  that  judgment. 
But  under  their  pUadings  intervenors  have  assumed  the  le^al  attitude 
of  opposing  both  of  thw  original  parties  to  the  suit.    C.  P.  389. 

Even  with  the  judgment  which  has  annulled  the  last  will  and 
testament  of  Kate  Townsend,  the  condition  and  groundwork  of  their 
success  in  recovering  the  property  of  the  succession,  is  the  alleged 
fact  of  their  being  lespectively  the  lawful  ascendant,  and  the  lawful 
collateral  relations  of  the  deceased^  and  in  default  of  proof  of  that 
fact  they  are  defeated,  and  must  go  out  of  court. 

In  that  contingency  they  have  no  standing  in  court  for  the  purpose 
of  inquiring  into  or  discussing  the  rights  of  the  State  to  obtain  posses- 
sion of  the  succession. 

Either  they  are  heirs-at-law  as  alleged  by  themselves,  or  they  are 
not.  If  they  are  such  heirs,  then  the  case  is  with  them,  aud  the  State 
goes  out  of  Court.    But  if  the  proof  fails  to  show  with  legal  certainty 
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that  tiiey  are  the  lawful  lieirs  of  Kate  TownseDd,  they  are  entirely  ont 
of  the  case,  without  interest  in,  or  concern  with,  the  eventnal  disposi- 
tion of  the  property  left  by  Kate  Townsend.  Towards  the  State  they 
occupy  precisely  the  legal  attitude  of  a  plaintiff  in  a  petitory  action. 

Their  true  legal  attitude  in  the  case  is  tersely  described  by  this 
•Court  in  the  case  of  the  succession  of  Fletcher,  11  Ann.  59.  In  that 
««se,  one  Marie  Louise  claimed,  as  an  acknowledged  natural  child  of 
the  deceased,  adversely  to  other  claimants  styling  themselves  the 
cousins  of  the  deceased,  and  to  the  State.  After  rejecting  the  prayer 
of  the  pretended  cousins,  the  court  proceeded  to  investigate  the  con- 
flicting claims  of  the  State  and  of  Marie  Louise,  who  succeeded  in 
proving  that  she  was  the  acknowledged  natural  child  of  the  deceased. 
Whereupon  the  State  proposed  to  prove  that  she  was  an  adulterous 
ohild,  and  as  such  disqualified  in  law  from  inheriting.  But  counsel  for 
Marie  Louise  denied  the  right  of  the  State  to  inaugurate  that  investi- 
^tion,  contending  that  her  heirship  having  been  established,  the  State 
was  powerless  to  show  by  any  extraneous  evidence  the  existence  of 
facts  which  would  cut  her  off  from  the  inheritance. 

In  passing  on  that  contention,  the  court  said : 

"  Marie  Louise  is  not  then  in  the  posture  of  a  defendant  with  a  legal 
possession  which  is  attacked  by  the  State,  but  she  is  an  actor  seeking 
by  proof  to  get  herself  recognized  as  an  heir  to  an  inheritance  which 
cannot  be  given  to  her  without  establishing  her  heirship.  *  *  She 
roust  therefore  make  out  her  case  like  other  plaintiffs,  and  when  ap- 
parently made  out  it  is  open  to  be  rebutted.  •  *  * 

''That  the  State  has  an  interest  in  defeating  the  unlawful  preten- 
tions of  Marie  Louise  in  this  case  is  obvious,  under  the  testimony 
which  shows  that  there  are  no  legitimate  heirs  or  surviving  wife." 

Hence,  it  is  perfectly  safe  to  conclude  in  the  instant  case  that  inter- 
venors  who  are  seeking  an  inheritance  as  heirs-at-law,  must  establish 
their  heirship.  Layre  vs.  Pasco,  5  Rob.  9.  Under  the  pleadings  and 
-according  to  the  law,  as  just  expounded,  which  governs  the  case,  the 
burden  is  on  interveners  to  prove  with  legal  certainty  that  Kate  Town- 
send,  whose  succession  they  claim  as  her  only  heirs  at  law,  was  the 
identical  '*  Bridget  Cunningham,"  who  was  born  in  Rashina,  King^s 
county,  Ireland,  in  or  about  the  year  1833,  who  was  the  daughter  of 
Widow  Bridget  Cunningham,  the  sister  of  Timothy  J.  Cunningham, 
and  of  Ellen  Cunningham,  Widow  Tully,  and  the  aunt  of  Mary  Con- 
nolly, the  four  claimants  herein. 

As  stated  above,  it  is  conceded  by  all  parties  and  it  appears  beyond 
-a  reasonable  doubt  from  the  record  that  Kate  Townsend  never  mar- 
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ried  and  has  left  do  desceDdants,  legitimate  or  otherwise,  and  under 
the  showing  intervenois  are  entitled  to  her  succession  if  they  succeed 
in  proving  their  alleged  capacity  as  heirs  at  law. 

The  evidence  introduced  by  intervenors,  besides  their  own  testimony » 
consists  of  the  testimony  of  several  witnesses  who  reside  in  Ireland,  of 
some  who  reside  in  New  York,  and  of  others  who  reside  in  California^ 
taken  under  commissions;  andof  the  testimony  of  numerous  witnesses 
who  reside  in  this  State,  and  in  this  city,  whose  testimony  was  taken 
in  open  court.  From  their  own  testimony  and  that  of  the  wit- 
nesses who  reside  in  Ireland,  of  those  who  reside  in  New 
York  and  in  California,  who  all  came  originally  from  Ireland^ 
it  appears  satisfactorily  that  there  was  such  a  person  as  Bridget 
Cunningham,  who  was  born  about  the  year  1833,  in  the  town 
of  Rashina,  King's  county,  Ireland,  of  the  lawful  marriage  of  George 
Cunningham  and  Bridget  Mitchell.  She  had  a  half-brother  by  the 
name  of  George  Cunningham,  since  deceased,  who  was  the  father  of 
Mary  Connolly,  one  of  the  intervenors  in  this  suit.  Her  brothers  and 
sisters  of  full  blood  were  Timothy  Jerome,  now  a  resident  of  Califor- 
nia j  Ellen,  now  Widow  Tully,  residing  in  California,  both  intervenors^ 
Mary  and  Anne,  who  both  died  in  Ireland  in  infancy,  and  Laurence 
and  William,  who  both  came  to  America,  and  who  are  supposed  to  be 
dead,  or  whose  whereabouts  and  fate  are  entirely  unknown  to  their 
relatives.  Widow  Bridget  Canningham,  eighty- four  years  of  age,  ia 
still  living  and  resides  in  California  with  her  daughter,  Widow  Ellen 
Tully. 

In  July,  1849,  Bridget  Cunningham  left  home  for  America,  in  com- 
pany with  her  brother  Timothy.  But  at  Liverpool  they  separated -^ 
Bridget  sailing  for  New  York,  where  she  landed  in  due  time,  and  Tim- 
othy sailing  for  Boston,  where  he  remained  a  short  time.  He  then 
came  to  New  York,  where  he  diligently  searched  for  his  sister  Bridget,^ 
but  was  unable  to  find  her. 

Bridget  Cunningham  remained  in  New  York  for  one  year,  spending 
her  time  with  friends  who  had  preceded  her  to  that  city  from  King's 
county,  Ireland,  and  whom  she  had  known  in  the  old  country.  On  a 
certain  day  in  1850  she  left  the  house  of  one  of  those  friends  with 
whom  she  had  spent  the  better  part  of  her  time,  saying  that  she  was 
going  out  to  look  for  a  situation,  and  from  that  day  to  the  present 
time  she  was  never  seen  or  heard  of  as  ''Bridget  Cunningham,"  by  any 
of  her  friends  in  New  York,  her  relatives  in  California,  her  friends  in 
Ireland,  or  any  of  the  witnesses  who  have  testified  in  the  case. 

Now  from  the  evidence  introduced  by  intervener's  opponents,  and 
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priDcipally  by  the  defendant  Sykea,  consisting  mainly  of  the  testimony 
of  witnesses  who  are  uncontradicted,  unimpeached'  and  unimpeacha- 
ble, it  is  shown  conclusively  that  Kate  Townsend  arriyed  in  New  Or- 
leans at  the  end  of  Sept<'mber,  1858,  direct  from  Liverpool  in  a  sailing 
vessel,  in  company  with  another  person  who  was  known  in  New  Or- 
leans under  the  name  of  **  Ida  Moore, '^  a  member  of  the  societ^y  known 
as  the  demi-monde,  who  subsequently  became  blind,  and  who  in  conse- 
quence thereof  returned  to  England,  where  she  died  a  few  years  later. 
On  the  passenger  list  of  the  vessel  which  carried  these  two  interest- 
ing travelers,  their  names  are  entered  as  *'  Mary  Ann  Wingfield  •'  (who 
became  Ida  Moore)  and  '^  Martha  Wingfield,^'  who  became  ''Kate 
Town»end,^^  and  who  thenceforth  never  went  by  any  other  name. 
Kate  Townsend,  immediately  after  her  arrival  in  New  Orleans,  began 
the  life  of  a  prostitute,  which  she  never  abandoned,  having  gone 
through  all  the  grades  of  that  class,  ending  as  the  proprietress  of  a 
large  and  well  known  house  of  that  kind.  Slie  made  her  home  in  New 
Orleans,  which  she  left  for  two  short  absences  during  tlie  late  civil 
war  only,  and  for  occasional  trips  to  New  York  city  and  other  north- 
em  and  western  cities. 

Numerous  witnesses,  some  of  whom  have  known  Kate  Townsend 
from  1858  to  the  time  of  her  death,  others  for  a  number  of  years,  have 
all  testified  in  that  sense,  and  according  to  the  preponderance  of  their 
testimony  she  was,  in  1858,  of  the  age  of  eighteen  to  twenty  years. 

These  are  the  only  salient  fabts  in  the  case  which  are  established 
with  any  legal  certainty. 

On  all  >ther  points  in  the  controversy  the  testimony  is  distressingly 
conflicting:  much  of  it  is  self-contradictory  and  self-destructive,  from 
the  examination  and  study  of  which  the  mind  turns  back  disgusted, 
bewildered  and  unsettled  in  any  conviction. 

But  intcrvenors,  feeling  the  obligation  to  identify  the  lost  **  Bridget 
Cunningham  "  as  the  murdered  "  Kate  Townsend,"  of  New  Orleans, 
and  being  entirely  unable  to  introduce  a  single  witness  who  could  give 
direct  testimony  of  the  fate  of  Bridget  Cunningham  after  her  disappear- 
ance from  the  house  of  her  friend  in  New  York  in  1850,  have  had  re- 
course to  secondary  evidence  to  accomplish  that  purpose. 

One  of  the  means  resorted  to  has  been  to  show  the  physical  resem- 
blance between  Bridget  Cunningham  and  photographs  and  other  like- 
nesses taken  from  Kate  Townsend.  It  must  be  noted  at  this  point 
that  no  witnesses  who  had  seen  Bridget  Cunningham  before  her  disap- 
pearance in  1850  ever  saw  Kate  Townsend  after  the  year  1858,  when 
she  arrived  in  New  Orleans.    Hence  intervenois  have  introduced  in 
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evidence  a  dagnerrotype  taken  some  time  between  1856  and  1865,  two 
pliotograpba  taken  in  1870,  and  another  taken  in  1880,  all  shown  to 
have  been  intended  as  likenesses  of  Kate  Townsend,  all  of  which  have 
by  consent  of  coansel  been  submitted  to  as  for  inspection  and  compar- 
ison, together  with  a  photograph  taken  of  Mrs.  Ellen  Tullj,  one  of  the 
intervenors;  as  several  of  the  witnesses  have  testified  to  a  strong  re- 
semblance between  her  and  the  deceased. 

We  agree  with  several  experts  who  have  testified  in  the  case  that 
this  mode  of  detecting  resemblance  between  persons,  especially  by 
means  of  pictuires  or  likenesses  is  far  from  being  reliable  to  establish 
identity.    Their  opinion  is  illustrated  by  our  experience  in  this  very 
case.    Differing  from  several  witnesses  in  the  cause,  we  entirely  fail 
to  detect  any  resemblance  between  any  of  the  pictures  taken  of  the 
deceased  and  the  pliotograph  taken  of  Mrs.  Ellen  Tully.    And  in  per> 
feet  accord  with  several  of  the  experts,  we  detect  very  little  or  no  re- 
semblance between  the  photographs  taken  of  the  deceased  in  1870  and. 
the  one  taken  in  1880,  and  none  at  all  between  the  latter  and  the  da- 
gnerrotype taken  in  1858  or  18()0.    And  yet  we  find  the  witnesses  in 
Ireland  asserting  in  their  testimony  that  they  see  a  very  striking  re- 
semblance, satisfactory  to  them  as  a  complete  identity  between  the 
photograph  of  1880  and  Bridget  Cunningham  as  she  appeared  to  them 
in  1849.    She  is  described  by  them  as  being  at  that  time  a  handsome, 
well-shaped,  well-pioportioned  lass,  with  a  fair  complexion,  with  dark 
eyes  and  dark  hair,  with  regular,  well  defined  and  handsome  features, 
whereas  the  photograph  of  1880  represents  an  enormous  woman  weigh- 
ing nearly  300  pounds,  almost  a  fleshy  monstrosity,  with  a  face  and  a 
bust  almost  distorted  with  unshapely  and  fat  flesh,  taken  thirty-one 
years  after  they  had  lost  sight  of  Bridget  Cunningham,  of  whom  they 
had  no  likeness  taken  of  her  at  any  time  in  her  youth,  as  an  indis- 
pensable point  of  comparison.    Evidently  the  ''wish  must  have  been 
father  to  the  thought"  in  inspiring  such  opinions.     The  same  may  be 
said  of  the  New  York  witnesses  who  detected  the  same  resemblance,, 
and  particularly  of  one  of  tlie  number,  who  found  a  striking  resem- 
blance between  the  photograph  of  1880  and  those  of  1870,  tlie  latter  of 
which  are  admitted  by  all  the  witnesses  who  knew  Kate  Townsend  as 
the  best  extant  pictures  of  her.    The  artist  who  took  that  of  1880  ad- 
mits himself  that  it  bears  very  little  likeness  to  the  deceased;  and  the 
other  experts  testify  that  unless  told  so  they  could  not  even  suspect 
that  the  photograph  in  question  had  been  taken  from  Kate  Town- 
send. 
The  question  of  resemblance,  either  between  the  deceased  and 
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Ellen   Tolly   or  between    Bridget    Canningbam     and    tbe    pictoreB 
of  Kate    Townsend  may  therefore    be    disiniesed    as    a    very  weak 
link  in    the  chain   of  evidence    necessary  to  establish    the  alleged 
identity  of  the    lost    sister  with    the  unfortunate  deceased.    Inter- 
venors  also  rely  on  the  testimony  of  several  witnesses,  principally 
dress-makers,      hair-dressers,     chambermaids,     washerwomen    and 
other    servants,    who     state    that    while    iu    the    employ    of    Kate 
Townsend     she    had     told     them     in    secret    confidence    that    her 
name  was  ''  Canningbam,'^    and   to  some  ''  Bridget  Cunningham ;'' 
that  she  was  born  in  Rashina,  King's  county,  Ireland,  where  she  had  a 
mother,  a  sister  named  Ellen,  and  brothers.     The  most  striking  feature 
of  that  testimony  is  that  while  those  family  secrets  have  been  confided 
to  some  of  the  witnesses  as  far  back  as  nineteen  years  before  the  trial 
below,  and  had  been  repeated  on  subsequent  occasions  and  at  divers 
times,  nothing  was  ever  said  or  divulged  to  any  one  of  the  witnesses 
in  the  presence  of  any  other  person.    Another  extraordinary  feature 
is  that  two  or  three  illiterate  women,  who   don't   know   their   own 
ages,  cannot  remember  the  names  of  the  streets  which  they  lived  on, 
who  cannot  remember  whether  they  were  married  or  single  at  the  time 
when  such  disclosures  were  made,  can  distinctly  remember  Baahinaf 
the  name  of  Kate's  birth-place,  which  they  had  heard  but  once,  and 
that  eighteen  or  nineteen  years  before  they  gave  this  testimony. 

There  must  be  a  limit  to  judicial  as  well  as  to  human  credulity, 
especially  when  considering  testimony  concerning  statements  by  a 
person  since  deceased.  Jurisprudence  has  invariably  ranked  such 
evidence  as  of  the  weakest  kind. 

In  the  case  of  Bringier  vs.  Gordon,  14  Ann.  274,  this  Court,  in  deal- 
ing with  that  kind  of  evidence,  used  the  following  emphatic  language  : 
"  The  evidence  oflfered  consists  of  the  verbal  admissions  or  acknowl- 
edgements of  the  deceased  to  a  single  witness,  made  at  a  particular 
time  and  place,  when  the  deceased  and  witness  were  alone." 

"The  impossibility  of  contradicting  a  witness  under  such  circum- 
stances, and  his  entire  immunity  from  temporal  punishment  for  false 
swearing,  have  induced  the  courts  to  receive  such  testimony  with  dis- 
favor, and  to  declare  it  the  weakest  species  of  evidence  known  to  the 
law." 
Treating  of  the  same  subject,  the  present  Court  has  recently  said : 
"Extra  judicial  admissions  of  a  dead  man  are  the  weakest  of  all 
evidence.  They  cannot  be  contradicted.  No  fear  of  detection  in  false 
swearing  impends  over  the  witness.    In  most  instances  such  testimony 
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is  scarcely  worthy  of  coDsideration.^^      Bodeuheimer  va.  Executor,  35 
Ann.  1005. 

It  is  thus  apparent  that  by  means  of  that  testimony  intervenorsliave 
not  yet  succeeded  to  fill  tlie  judicial  measure  of  evidence  to  establish 
identity. 

They  next  invoke  the  concidence  that  Bridget  Cunningham  had  the 
small-pox  wlieii  quite  young,  in  consequence  of  which  she  was  slightly 
y>ock-marked ;  and  that  Kate  Townsend  was  also  pock-marked  on  the 
left  side  of  the  nose  and  cheek.  But  the  evidence  does  not  show  the 
identity  of  the  marks,  as  intervenors'  witnesjjes  do  not  def^ribe  the 
])recise  spot  of  Bridget's  face  which  showed  the  marks.  But  even  if 
the  marks  were  identical,  it  would  only  be  a  strong  coincidence  which 
together  with  other  links  might  contribute  to  complete  the  chain  of 
evidence  necessary  to  identity;  but  as  it  stands  in  the  record,  it 
amounts  to  nothing  more  than  a  coincidence. 

This  analysis  of  the  evidence,  and  of  the  strongest  points  urged  by 
intervenors,  leads  Iqgically  to  the  conclusion  that  they  have  not  made 
out  their  case,  and  that  they  should  be  non-suited. 

But  counsel  for  the  state  very  confidently  argue  that  there  is  suffi- 
cient evidence  in  the  record  to  justify  and  even  to  dictate  an  absolute 
judgment  against  intervenors  J  and  those  views  prevailed  with  the 
district  judge. 

The  contention  is  that  on  the  question  of  identity  the  testimony 
against  intervenors  is  strong  enough  to  establish  a  negative,  and  to 
show  conclusively  that  '*  Bridget  Cunningham"  could  not  be,  <ind 
never  was,  **  Kate  Townsend." 

In  that  line  of  argument  they  invoke  the  testimony  which  shows  that 
Bridget  Cunningham  had  dark  hair  and  dark  eyes,  with  a  correspond- 
ing complexion,  whereas  Kate  Townsend  is  positively  shown  to  have 
been  a  blonde,  with  light  brown  hair,  hazel  or  light  brown  eves,  and  of 
fair  complexion.  In  that  connection  the  evidence  is  not  conclusive 
either  way.  The  difference  in  the  shade  of  the  color  of  the  human 
eye,  between  a  dark  and  a  brown  eye,  is  not  so  easily  perceptible  as  to 
be  seized  with  sufficient  accuracy  so  as  to  rest  a  judicial  conclusion, 
without  actual  inspection  of  the  person  who  is  the  subject  of  discus- 
sion. And,  hence,  it  occurs,  as  it  is  inevitable  in  such  matters,  that 
the  witnesses  who  knew  tlie  deceased  who  try  to  describe  the  color 
and  shade  of  her  eyes,  are  not  all  of  the  same  opinion.  As  to  the  color 
of  her  hair,  the  record  shows  that  she  used  ingredients  by  which  she 
operated  a  change  in  its  color  and  general  appearance  as  she  advanced 
in  age.    The  difference  on  that  ground  is  not  sufficiently  marked  as  to 
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preclude  the  possibility  of  *' Bridget  CauDiogliam'^  and  ''  Kate  Town- 
send^'  being  one  and  the  same  person.  It  is  also  contended  on  the 
part  of  the  State  that  it  appears  conclusively  from  the  preponderance 
of  the  evidence  that  Bridget  Cunningham  could  read  and  write, 
whereas  it  appears  as  conclusively  that  when  Kate  Townsend  arrived 
here,  and  for  several  3'ears  thereafter,  she  did  not  know  one  letter  of 
the  alphabet  from  the  other,  and  that  all  the  writing  which  she  was 
ever  able  to  do,  even  after  being  patiently  taught,  was  to  make  her 
signature,  which  she  had  been  taught  to  write  mechanically. 

The  evidence  does  show  that  condition  of  things  as  to  Kate  Town- 
send,  but  on  the  other  hand  it  does  not  appear  satisfactorily  that 
Bridget  Cunningham  was  much  more  advanced  in  education  or  learn- 
ing. She  did  go  to  school  for  several  years,  but  it  is  shown  that  the 
school  was  not  very  efficient,  that  the  girl  was  wild,  unruly  and  not  at 
all  studious,  and  that  she  could  read  but  very  lictle.  Hence,  that 
point  is  not  conclusive  in  favor  of  the  State. 

The  next  contention  is  that  Bridget  Cunningham  was  born  between 
1830  and  1833,  whereas  Kate  Townsend  could  not  have  been  born  be- 
fore 1840,  as  she  is  shown  to  have  been  only  18  yeais  of  age  on  her 
arrival  here  in  1858.  There  is  no  conclusive  evidence  on  either  point 
of  that  contention,  and  all  the  testimony  touching  the  age  of  Kate 
Townsend  is  mere  opinion  and  guesswork.  No  two  witnesses  precisely 
agree  as  to  her  age,  and  according  to  some  of  the  most  creditable  wit- 
nesses she  might  have  been  25  years  of  age  in  1858,  which  would  like- 
wise have  been  the  age  of  Bridget  Cunningham,  for  it  appears  from  the 
preponderance  of  the  evidence  that  she  was  born  about  the  year  1833. 
This  appears  from  the  testimony  of  her  mother,  of  her  brother  and  of 
her  sister.  On  this  point  of  identity,  the  intervenors  had  it  within 
their  power  to  establish  the  age  of  Bridget  Cunningham  with  legal  cer- 
tainty, and  it  is  somewhat  singular,  if  not  suspicious,  that  they  failed 
to  use  the  easy  means  which  were  in  their  reach.  In  her  testimony 
Mrs.  Ellen  TuUy  says  positively  that  all  the  Cunningham  children,  in- 
cluding Bridget,  were  baptized  immediately  after  their  birth  in  a 
Catholic  Church  situated  in  the  village  of  "  JBallinahoundf^^  at  a  dis- 
tance of  two  miles  from  Rashina.  Now  this  Court  takes  judicial  cogniz- 
ance of  tbe  universal  cystom  in  all  the  Catholic  Churches  in  the  world, 
that  a  registry  of  baptisms  is  kept  with  great  care,  and  that  extracts 
from  such  registers,  duly  attested,  are  legal  evidence  in  the  courts  of 
Louisiana.  Intervenors  took  the  testimony  of  several  witnesses  in 
King's  county,  Ireland.  Why  did  they  neglect  to  provide  for  that  par- 
ticular link  in  their  chain  of  evidence?'' 
6 
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But  the  apparaut  discrepancy  in  the  ages  of  the  two  persons  is  not 
conclusive. 

There  is  no  more  force  in  the  contention  that  because  Bridget  Cun- 
ningham sailed  from  Liverpool  to  New  York  in  1849,  and  Kate  Town- 
send  came  directly  to  New  Orleans  from  Liverpool  in  1858,  they  could 
not  be  one  and  tbe  same  person. 

As  neither  party  has  shown  what  became  of  Bridget  Cunningham 
after  her  disappearance  in  New  York  in  1850,  there  is  no  actual  im- 
possibility of  her  having  returned  to  England  and  of  her  coming 
thence  in  1858.  Intervenors  have  failed  to  show  that  she  did  return  to 
England  ;  hence  their  case  stands  witliout  that  important  link  in  the 
chain ;  but  the  State  has  on  the  other  baud  failed  to  show  that  she 
had  not  thus  returned,  hence  her  counsel  cannot  claim  h  judicial  de- 
claration of  their  negative  but  unsupported  assertion. 

It  is  true  that  Mrs.  Littlefield  testifies  to  have  known  the  deceased 
in  London  in  1852  or  1853  under  the  name  of  ''Kate  Neal,"  but  she 
might  have  changed  her  name  then  as  easily  as  she  changed  it  later 
on.  The  statements  of  the  witness  that  ''Kate  NeaU'  had  come  with 
her  mother  from  Waterford  county,  Ireland,  to  London,  where  she  had 
lived  continuously  up  to  the  time  that  Mrs.  Littlefield  met  her  there, 
were  made  as  coming  from  Kate^s  alleged  mother,  and  from  Kate  her- 
self, hence  her  testimony  on  that  point  is  partly  hearsay,  and  partly 
the  statement  of  a' deceased  person,  and  as  such,  not  entitled  to  more 
favorable  consideration  than  similar  testimony  emanating  from  inter- 
venors' witnesses,  as  herein  above  disposed  of. 

The  same  reasoning  may  be  applied  to  the  testimony  of  numerous 
witnesses  who  state  that  Kate  Townsend  had  repeatedly  told  them 
that  she  had  never  been  to  New  York  previous  to  the  year  1870,  and 
that  she  had  no  father,  mother  or  relatives  "on  the  top  of  the  world." 
No  more  conclusive  is  her  declaration  in  her  will  that  she  had  "no 
father  or  mother  living  and  no  forced  heirs.^'  It  is  admitted  on  all 
sides  that  her  name  was  not  "Kate  Townsend,"  and  yet  in  her  will  she 
formally  declared  that  it  was.  This  case  forms  an  exception  from  the 
general  rule  of  jurisprudence  which  gives  great  weight  to  the  declara- 
tions of  facts  made  by  a  testator  in  his  last  will. 

These  premises,  established  after  a  long  and  tedious  study  of  the 
case,  lead  to  the  logical  conclusion  of  a  judgment  of  non-suit  against 
intervenors.  And,  under  the  effect  of  such  a  decree,  it  stands  to  rea- 
son that  the  Statie  cannot  recover  an  absolute  judgment  decreeing  her 
an  irregnlar  heir  of  the  succession,  but  the  only  decree  to  be  rendered 
in  her  favor  is  to  place  her  in  possession  of  the  property  of  the  de- 
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ceaaed  under  t)ie  provisioDs  of  Article  1204  of  the  Civil  Code,  which  is 
hereiDabore  transcribed  in  full. 

In  accordance  with  the  general  rule  of  oar  law  and  of  our  jurispru- 
dence the  appellee  should  be  condemned  to  pay  the  costs  of  this 
appeal. 

But  as  a  litigant  the  State  is  an  exception  to  the  general  rule,  as  in 
no  case  the  sovereign  can  be  held  liable  for  costs  of  litigation  in  his 
own  courts.  State  vs.  Richard  Taylor,  33  Ann.  1272  j  State  vs.  Miles 
Taylor,  34  Ann.  978. 

But  as  this  suit  is  an  incident  of  the  settlement  of  the  succession  of 
the  deceased,  the  apparent  difficulty  growing  out  of  the  State's  immu- 
nity from  the  payment  of  costs  is  easily  obviated  and  full  justice 
done  by  taxing  the  costs  against  the  succession  itself. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  a  judgment  as  should  have  been  rendered  below,  it  is 
ordered,  adjudged  and  decreed  that  the  claim  herein  propounded  by 
intervenors,  Widow  Bridget  Cunningham,  Widow  Ellen  TuUy,  Timo- 
thy J.  Cunningham  and  Mary  Connolly  be  rejected,  and  that  their 
petition  of  intervention  be  dismissed,  as  in  case  of  non-suit ;  and  it  is 
ordered  that  the  State  of  Louisiana  be  decreed  to  be  entitled  to  the 
possession  of  all  the  property  belonging  to  the  succession  of  Rate 
Townsend,  and  it  is  therefore  ordered  that  after  due  administration  of 
said  succession,  after  payment  of  its  debts  and  after  the  payment  of 
the  costs  of  this  appeal,  which  are  hereby  taxed  against  the  succession 
aforesaid,  the  residue  of  the  property  of  said  succession  be  turned 
over  and  paid  into  the  Treasury  of  the  State  of  Louisiana,  to  remain 
therein  deposited,  and  further  dealt  with  according  to  law  and  to  the 
views  herein  expressed. 


Separate  Opinion. 

Fenner,  J.  I  di£fer  from  the  majority  of  the  court  in  my  apprecia- 
tion of  the  evidence  in  support  of  the  claims  of  intervenors. 

Bridget  Cunningham,  a  beautiful  young  Irish  girl,  born  in  1833,  in 
Rashina,  Kings  County,  Ireland,  daughter  of  George  and  Bridget  Cun- 
ningham, having  a  sister  two  years  younger  named  Ellen,  and  several 
brothers,  left  Ireland  in  1849,  went  to  Liverpool  and  thence  sailed  to 
New  York. 

In  New  York  she  was  known  and  entertained  by  various  acquaint- 
ances and  friends  of  the  Cunningham  family^  and  led  there,  so  far  as 
known,  a  virtuous  life  until  about  1850,  when  she  suddenly  disappeared 


84  SUPREME  COURT  OP  LOUISIANA. 


Succeswon  of  Kate  To^Misend . 


without  aDj  apparent  cause,  aud  under  no  suspicious  circumstances, 
and  has  never  since  been  heard  of  by  her  family  or  friends.  There  is 
no  evidence  that  she  died,  and  there  was  no  known  reason  for  her  se- 
creting herself. 

When  a  beautiful  girl  thus  vanishes  and  conceals  herself,  if  death 
has  not  overtaken  her,  the  unhappy  inference  is  natural  that  she  has 
fallen  from  virtue  and  adopted  a  life  of  shame. 

In  1858,  there  arrived  in  this  city,  on  an  emigrant  ship  which  sailed 
direct  from  Liverpool,  a  beautiful  young  Irieh  girl,  a  prostitute,  whe 
assumed  the  admittedly  false  name  of  Kate  Townsend,  under  which 
she  lived  and  pursued  her  disgraceful  calling  until  her  tragic  death  in 
1888. 

The  New  York  Police  Gazette,  in  its  contemporaneous  account  of 
that  thrilling  tragedy,  published  pictures  of  Kate  Townsend,  and  con- 
tained the  statement  that  she  was  of  Irish  birth,  and  that  her  true 
name  was  Bridget  Cunningham. 

A  copy  of  this  paper  reached  the  relatives  of  Bridget,  and  formed 
the  first  clue  they  had  ever  discovered  to  the  possible  fate  of  the  lost 
daughter  and  sister. 

The  statements  as  to  her  name  and  origin  above  mentioned,  together 
with  resemblance  discovered,  or  fancied  in  the  pictures,  led  to  further 
inquiries,  and  finally  culminated  in  the  institution  of  the  present  inter- 
vention, in  which  they  claim  the  identity  of  Kate  Townsend  with 
Bridget  Cunningham,  and  that  they  are  her  lawful  heirs. 

I  fully  agree  with  the  majority  opinion  in  the  legal  proposition  that 
intervenois  carry  the  burden  of  proof,  to  establish,  with  reasonable 
certainty,  the  identity  asserted,  and  their  consequent  heirship. 

Have  they  discharged  this  burden  T 

I  find  the  following  facts  and  circumstances  in  their  favor,  which 
have  great  weight  on  my  judgment : 

1.  If  Bridget  Cunningham  did  not  die,  of  which  there  is  not  the 
slightest  evidence,  actual  or  presumptive,  her  sudden  disappearance 
and  persistent  concealment  make  it  jfrobable,  as  I  have  said,  that  she 
resorted  to  a  life  of  shame,  and  her  subsequent  discovery  in  the  char- 
acter of  a  prostitute  would  be  entirely  reasonable  and  natural  T 

2.  Bridget's  going  to  Liverpool,  ^hen  she  vanished  from  New  York, 
is  equally  natural,  because  that  was  the  only  route  from  New  York 
with  which  she  was  acquainted,  being  the  one  by  which  she  had  come. 
An  additional  circumstance  strengthening  this  probability  is  the  fact 
that  she  bore  on  her  arm  the  name  '*  A.  Pimm,''  tattooed  after  the 
fashion  peculiar  to  sailors,  indicating  that  her  seducer  was  of  that  call- 
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ing,  and  thus  making  likely  her  departure  from  New  York  by  eea  and 
her  appearance  in  the  great  port  of  Liverpool,  which  bears  to  sailors 
the  same  relation  which  Rome  bore  to  Italians  in  being  a  place  to 
which  ''all  roads  lead.'^  The  coming  of  Rate  Townsend  from  Liver" 
pool  to  this  city  is  thus,  in  no  way,  out  of  harmony  with  the  identity 
claimed. 

3.  If  Bridget  lived  she  would  have  been  twenty-five  years  of  age 
in  1858.  The  testimony  as  to  Kate's  age  when  she  arrived  here  in  that 
year  is  conflicting,  and  is  based  on  opinions  of  those  who  knew  her  and 
on  her  own  statements.  Some  estimate  her  age  as  high  as  twenty-five, 
others  as  low  as  eighteen.  Considering  the  deceptiveness  of  appear- 
ances as  between  such  periods  of  life,  and  the  tendency  of  woman  of 
her  class  to  understate  their  age,  I  think  the  conclusion  justifiable  that 
there  was  no  disparity  of  age  hostile  to  identity. 

4.  As  to  coloi  of  hair  and  eyes,  stature  and  general  physical  type, 
and  as  to  education,  there  are  some  apparent  conflicts  in  the  evidence, 
of  little  value,  and  easily  reconcilable,  but,  taken  as  a  whole,  it  estab- 
lishes, in  my  judgment,  a  sobstantial  correspondence. 

5.  No  photograph  or  other  image  of  Bridget  Cunningham,  taken 
before  her  disappearance,  exists;  but  every  witness  produced  who 
ever  saw  her  (and  they  are  numerous),  testifies  emphatically  to  the 
recognition  of  her  likeness  in  the  photographs  of  Kate  Townsend. 
The  honesty  and  respectability  of  these  witnesses  are  unimpeached  f 
some  of  them  are  entirely  disinterested ;  and,  while  time  undoubtedly 
makes  great  changes  in  human  appearance,  these  changes  are  much 
less  in  some  persons  than  in  others,  and  human  experience  does  not  for- 
bid the  belief  that  the  original  ^tamp  imprinted  by  Mother  Nature 
may  remain  legible  amid  all  the  changes  wrought  by  middle  age  and 
obesity.  We  have  had  before  us  photographs  of  Kate,  one  taken  be- 
fore 1860,  representing  a  slender  youthful  woman,  and  others  taken 
long  afterwards,  when  she  had  become  abnormally  fleshy,  and  the  iden- 
tity in  perfectly  apparent — the  resemblance  being  very  much  greater 
than  between  two  of  her  photographs  taken  by  diffeient  artists  at 
about  the  same  time. 

6.  Numerous  witnesses  who  knew  Kate  Townsend,  on  seeing  her 
alleged  sister,  Mrs.  Ellen  Tally,  have  testified  to  the  strong  resem- 
blance between  the  two,  not  only  in  facial  appearance,  but  in  their 
movements,  gestures,  bearing  and  general  physical  traits.  Amongst 
these  witnesses  are  the  eminent  photographers,  Messrs.  Washburn  and 
Lilienthal,  whose  profession  entitles  them  to  be  considered  as  physi- 
ognomical experts. 
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7.  It  is  established  bj  aDdispnted  evidence  that  both  Bridget  Cun- 
niogham  and  Kate  TowDsend  had  slight  pock-marks,  and  Kate  told 
McLearn  that  she  had  small- pox  when  qnite  young,  which  also  corre- 
sponds with  the  facts  as  to  Bridget.  Sach  a  coincidence  might  be  the 
resalt  of  accident ;  but,  as  a  clearly  proved  independent  fact,  it  lends 
enormons  weight  to  the  other  circamstances  indicating  identity. 

8.  There  unquestionably  did  exist,  at  the  time  and  before  Kato^s 
death,  a  well-authenticated  rumor  and  impression  that  her  true  name 
was  Bridget  Cunningham. 

This  is  established  by  the  publication  in  the  Police  Gazette,  before 
referred  to,  and  is  confirmed  by  the  testimony  of  Mr.  Aubertin,  a  wit- 
ness of  admitted  respectability,  and  whose  credibility  is  not  assailed, 
that  he  had  heard  this  rumor  in  New  Orleans  several  years  before 
Kate's  death.  Here  we  have  another  mysterious  fact  in  the  case 
which  the  State  neither  contests  nor  explains  or  accounts  for  in  any 
manner. 

9.  The  interveners  have  introduced  several  witnesses  who  have  tes- 
tified that,  at  various  times,  in  moments  of  confidence,  Kate  Townn- 
end  had  told  them  the  facts  of  her  early  history ;  that  her  name  was 
Bridget  Cunningham  ;  that  she  was  born  in  King's  County,  Ireland ; 
the  names  of  her  mother,  sister  and  brothers  and  other  particulars 
fully  identifying  her  with  the  missing  Bridget.  If  these  witnesses  are 
to  be  believed  no  one  would  dispute  that  the  case  of  interveners  is 
clearly  established.  Their  testimony  is  fiercely  assailed  by  counsel 
for  the  State.  They  were  subjected  to  the  utmost  rigor  of  cross-ex- 
amination. Some  of  them  were  ignorant  washerwomen,  drcssmakc-^ 
and  hairdressers,  who,  under  the  fite  of  cross  questions,  fell  into  var- 
ious inconsistencies  not  unusual  with  that  class  of  witnesses.  Others 
had  characters  not  free  from  stain.  I  do  not  propose  to  discuss  the 
details  of  this  testimony,  but  content  myself  with  the  sentiment  that 
so  far  as  the  substantial  facts  are  concerned  it  is  reasonable,  probable 
and  consistent,  and  I  find  no  sufficient  leason  for  disbelieving  it.  In- 
deed to  regard  this  evidence  as  merely  manufactured,  without  founda- 
tion in  truth,  would  attribute  to  these  witnesses  a  fertility  of  imagina- 
tion and  of  ingenuity  in  circumstantial  lying,  which  is  absolutely  in- 
credible. 

10.  A  significant  fact  which  overshadows  all  the  theories  of  the  case 
is  this  :  Unless  Kate  and  Bridget  were  the  same  person,  the  known  life 
of  each  is  a  fragment.  Not  a  witness  is  found  whoever  saw  or  knew  of  the 
existence  of  Bridget,  after  her  disappearance  from  New  York  about 
1850.    Not  a  witness  is  found  who  ever  saw,  or  knew  of  the  existence 
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of  Rate  prior  to  that  date.  There  is  uo  reason  to  doubt  that  Bridget 
con  tinned  to  live  after  her  disappearance.  It  is  certain  that  Kate  did 
live  prior  to  that  event.  It  is  not  singalar  that  knowledge  of  the  exist- 
ence of  the  one  should  cease  before  knowledge  of  the  .existence  of  the 
other  began  T  The  identity  of  the  two  blends  these  mysterious  frag- 
ments into  one  consistent  human  life^  and  explains  and  reconciles 
eyery  difficulty  in  this  strange  case.  I  shall  not  pursue  the  subject 
further.  Each  one  of  the  foregoing  circumstances  is,  by  itself,  a  strand 
easily  broken ;  but,  combined,  they  seem  to  me  to  form  a  cord  of 
strength  amply  sufficient  to  sustain  the  burden  of  proof  required  of  in- 
tervenors. 

I  have  given  careful  and  candid  consideration  to  all  the  objections 
urged  by  the  State  against  the  testimony  in  support  of  interveners^ 
claim,  as  well  as  the  testimony  adduced  by  the  State  herself.  The 
latter  is  fairly  considered  in  the  majority  opinion.  I  might  consume 
many  pages  in  discussing  the  objections,  and  showing  why  they  are  of 
no  avail,  in  my  opinion.  But  this  would  be  useless.  If  the  matter 
depended  on  my  judgment  alone  I  sliould  favor  a  decree  for  interven- 
ors.  But  I  bear  cheerful  testimony  to  the  faithful  and  herculean  labor 
which  has  been  expended  in  the  study  and  analysis  of  this  enormous 
record ;  and  remindful  of  the  imperative  requirement  imposed  by  the 
law  on  interveners  to  establish  their  case  with  a  certainty  satisfactory 
to  the  judicial  mind,  I  hesitate  in  holding  that  such  requirement  is 
discharged  when  they  succeeded  in  satisfying  the  mind  of  only  one 
out  of  the  six  judges  who  have  considered  the  case.  The  decree  being 
of  non-suit  only  I  shall  not  dissent- 


No.  10,008. 
Henry  E.  Williams  vs.  Pdllman    Palack   Car    Company    et   al 

Tbe  obliKAtlon  of  a  sleeping  car  company  for  injaiy  to  a  stranger  who  enters  the  car  for 
the  purpose  of  asking  the  privilege  of  washing  bis  liands  and  is  there,  wantonly  and 
withont  proTocation,  assanlted  and  beaten  by  the  porter  of  the  car,  is  not  governed  by 
theprinciplearegnlatiDg  the  liability  of  common  oarriers,  ander  the  contract  of  carriage, 
for  like  assanlts  committed  by  their  servants  on  their  passengers.  The  two  cases  dis- 
criminated and  anthorities  reviewed. 

The  obligation  of  the  company  in  snch  a  case  being  independent  of  any  contractual  rela- 
tion, is  governed  by  the  general  principle  of  the  law  of  master  and  servant  common 
to  all  systems  of  law  and  formalated  in  Loaisiana  Civil  Code  as  extending  to  all  "dam  • 
a^e  occasioned  by  their  servants  in  the  exercise  of  the  fanctions  in  which  they  are  em- 
ployed." 

The  earlier  doctrine  that  "  in  general  a  master  is  liable  for  the  fault  or  negligence  of  the 
servant^ bat  not  for  his  wilful  wrong  or  trespass,"  has  been  greatly  modified  in  modem 


88  SUPREME  COURT  OF  LOUISIANA. 

WilliamB  va.  Pidao^Car  Company  et  al. 

Jarinpradeoce,  which  placeB  the  test  of  the  ra«st€r's  liability,  not  in  ihe  motive  of  the 
eervant  or  in  the  character  of  the  wrong,  bat  in  the  inquiry  whether  the  act  done  was 
something  which  his  employment  contemplated  and  which,  if  properly  and  lawfully 
done,  would  have  been  within  the  scope  of  his  functions. 

The  facta  that  the  pftrty  iiv)nred  was  not  a  trespasser,  bnt  was  lawfully  oh  dofendact's 
premises  and  was  properly  dealing  with  defendant's  servant  cu  a  seivant,  do  not  suOice 
to  fix  defendant's  liability,  if  .the  assault  was  wanton  and  entirely  Ibreign  to  the  func- 
tions committed  to  the  servant ;  otherwise  a  bank,  or  »  merchant,  or  a  hoaseholder. 
would  be  liable  for  wanton  assaults  committed  by  their  clerks  or  serv.ints  upon  cus- 
tomers or  visitors,  which  liability  would  clearly  not  exist  <inless  the  masters  were 
guilty  of  fault  :n  employing  so  dangerous  a  servant. 

The  evidence  establishes  that  the  porter  offending  in  this  case  had  been  In  defendant's  em- 
ployment for  three  years,  and  had  always  coudunted  liimselt  properly  aud  bore  a  good 
character  for  amiability,  sobriety  and  politeness ;  thnt  porters  are  mere  menial  sr>r- 
vauts,  having  no  police  authority  whatever,  and  no  connection  with  the  enforcement  of 
the  rules  of  the  service  except  to  report  violations  of  them  to  the  conductor,  and  that 
he  had  no  authority  to  use  violence  towards  any  person  for  any  purpose  whatever. 
Hence  this  wanton  assault  was  entirely  foreign  to  the  funciions  of  his  employment,  and 
defendant  cannot  be  held  responsible  therefor. 

Ratification  of  an  unauthorized  and  unlawful  act  can  only  be  interred  ftom  acts  which 
evince  clearly  and  unequivocally  the  intention  to  ratify  and  not  from  acts  which  may 
be  readily  and  satisfactorily  explained  without  invulvin;;  such  intention.  In  this  case, 
there  being  no  witnesses,  and  plaintiff  and  the  porter  giving  ver\'  different  accounts  of 
the  affair,  ratificatien  of  the  misconduct  imputed  by  plaintiff  cannot  be  inferred  from 
the  retention  of  the  porter,  when  the  defendant  so  acted  because  it  honestly  believed 
the  latter  and  thought  it  just  to  maintain  the  status  quo  at  least  until  judicial  determi- 
nation of  the  conflict.  Nor  is  the  case  affected  by  the  fact  that  the  porter  was  crim- 
inally convicted  of  assault  and  battery,  when  in  such  u  trial  the  porter  was  not  heard  as 
a  witness  in  his  own  defense,  and  when  he  might  have  been  so  convicted  on  evidence 
falling  far  short  of  the  outrage  charged  by  plaintiff. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti880tf  J. 

TT.  S.Benedict  and  Rend  d-  Goodale  for  Plain titt'  and  Appellee. 
Alfred  Enim  and  Pensy  Eoberts  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  an  action  for  damages^  for  an  injury  inflicted 
by  a  servant  of  the  defendant  employed  as  porter  on  one  of  its  cars. 

Plaintiff  alleges  that  he  had  purchased  a  ticket  and  was  a  passenger 
on  a  train  of  the  Louisville,  New  Orleans  and  Texas  Railway  Com- 
pany between  Zacharie  Station  and  Baton  Rouge,  in  this  State ;  that, 
having  soiled  his  hands,  he  went  to  the  wash  basin  in  the  ordinary 
coach  of  the  train  to  cleanse  them,  but  found  there  was  no  water,  and 
on  application  to  a  porter  or  brakeman  of  the  car,  he  wa*  told,  "just 
step  back  in  the  sleeper  and  you  will  find  water,  towels,  comb  and 
brush  f  that  thereupon  he  went  back  to  the  sleeper,  the  door  of  which 
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waa  opened  by  tlie  porter  of  tlie  sleeping  car,  Atepped  just  within  the 
door,  and  asked  said  porter  if  he  could  wash  his  hands,  when  the  latter 
replied  in  a  rnde  and  insulting  manner:  *^  Well,  sir,  if  yon  do,  yon 
will  pay  for  it:"  that  plaintiff  jestingly  and  good-humoredly  replied  : 
*'  You  would  not  think  of  chargiug  a  man  anything  to  wash,  whea  we 
have  so  much  water  in  this  country  ?"  whereupon^  before  plaintiff  made 
any  farther  advance  in  the  car^  the  said  porter y  John  Wiley,  suddenly,  n^ith 
a  jerk,  pulled  down  plaintiff^ s  hat  over  his  eyes  and  mth  some  hlwnt  in- 
strument strnck  petitioner  a  violent  blow  on  the  head,  cutting  through  the 
hat  into  the  scalp,  making  a  ghastly  icound  and  knocking  your  petitioner 
senseless  out  on  the  platform  of  the  car,  where  he  lay  at  the  imminent  peril 
of  his  life  (the  train  going  at  full  speed)  until  rescued  by  persons  who  saw 
him  from  the  adjoining  car,  the  said  Wiley  having,  as  soon  as  he  had  thus 
disposed  of  petitioner,  slummed  and  fastened  the  door  of  the  coach,  leaving 
him  to  his  fate. 

Such  are  the  allegations  of  the  petition,  confirmed,  almost  totidem 
verbis,  by  the  testimony  of  plaintiff,  who  is  shown  by  the  record  to 
be  a  gentleman  of  social  position  and  excellent  character. 

The  porter,  of  course,  tells  a  very  different  story,  which,  if  true, 
would  place  plaintiff  in  such  precedent  fault  as  would  clearly  bar  his 
action  for  damages,  even  if  it  did  not  fully  justify  the  assault  and  bat- 
tery in  the  eyes  of  the  criminal  law. 

But  the  jury  evidently  believed  the  plaintiff,  and.  without  needless 
comment,  the  evidence  in  the  record  furnishes  no  ground  for  reversing 
their  conclusion,  notwithstanding  the  almost  incredible  character  of 
the  statement. 

The  case  presents  for  our  determination  two  questions,  viz  : 

1.  Is  the  defendant  responsible  for  such  acts  of  its  servants  as  those 
complained  of? 

2.  If  not  originall3'  reliable,  has  it  become  so,  in  this  case,  by  ratifi- 
cation of  it«  servant's  conduct  ? 

I. 

Plaiutiff  was  not  a  passenger  on  defendant's  car,  and  there  was  no 
contractual  relation  of  any  kind  between  them. 

The  case,  therefore,  does  not  fall  within  that  numerous  class  of  au- 
thorities which  enforce  the  obligations  of  the  common  carrier,  under 
its  contract  of  carriage,  towards  its  passengers. 

Counsel  for  plaintiff  has  rested  the  law  of  his  case  almost  wholly 
upon  a  recent  learned  decision  of  the  Supreme  Court  of  Maine,  wher« 
a  Railroad  Company  was  held  responsible  for  insult,  abuse  and  assault 
by  its  brakeman  upon  a  passenger,  almost  as  wanton  and  unprovoked 
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as  tliat  charged  in  the  instant  case.  But  a  reference  to  the  case  shows 
that  the  responsibility  was  imposed  solely  on  the  ground  of  the  con- 
tract of  carnage.  Thus,  after  stating  the  evidence,  the  Court  said : 
^*  Upon  this  evidence  the  defendants  contend  that  they  are  not  liable, 
*'  because,  as  they  say,  the  brakeman's  assault  upon  the  plaintiff  was 
"  wilful  and  malicious  and  was  not,  directly  or  indirectly,  authorized 
**  by  them.  They  say  the  substance  of  the  whole  case  is  this,  that  Hhe 
^*  master  is  not  responsible  as  a  trespasser,  unless,  by  direct  or  implied 
"  authority  to  the  servant,  he  consents  to  the  unlawful  act.'  The  fal- 
*'  lacy  of  tliis  argument,  when  applied  to  the  common  carrier  of  pass- 
'^  engers;  consists  in  not  discriminating  between  the  obligation  which 
^'  he  is  under  to  his  passenger  and  the  duty  which  he  owes  to  a 
"  stranger.  It  may  be  true  that  if  the  carrier's  servant  wilfully  and 
*' maliciously  assaults  a  stranger,  the  master  will  not  be  liable;  but 
^'  the  law  is  otherwise  when  he  assaults  one  of  his  master's  passengers. 
"  The  carrier's  obligation  is  to  carry  his  passenger  safely  and  properly, 
'^  and  to  treat  him  respectfully,  and  if  he  intrusts  the  performance  of 
*'  this  duty  to  his  servants,  the  law  holds  him  responsible  for  the  manner 
**  in  which  they  execute  the  trust.  He  must  not  only  protect  his  pass- 
^'  engers  against  the  violence  and  insults  of  strangers  and  co-passen- 
^*  gers,  but  a  fortiori  against  the  violence  and  insults  of  his  own  ser- 
"  vants.  *  •  ♦  This  liability  of  the  master  is  very  clearly 
**  expressed  in  a  recent  case  in  Massachusetts.  The  court  say  that 
**  wherever  there  is  a  contract  between  the  master  and  another  person, 
'*  the  master  is  responsible  for  the  acts  of  his  servant  in  executing  that 
"  contract,  although  the  act  is  fraudulent  and  done  without  his  con- 
**  sent.  Howe  vs.  Newmarch,  12  Allen  55.  And  Messrs.  Angell  & 
'^Ames,  in  their  Work  on  Corporations,  $388,  say:  'A  distinction 
*'  exists  as  to  the  liability  of  a  corporation  for  the  wilful  tort  of  its 
**  servant  toward  one  to  whom  the  corporation  owes  no  duty  except 
•*  such  as  each  citizen  owes  to  every  other;  and  that  towards  one  who 
**  has  entered  into  some  peculiai  contract  with  the  corporation  by 
*'  which  such  duty  is  increased ;  thus  it  has  been  held  that  a  railroad 
'*  corporation  is  liable  for  the  wilful  tort  of  its  servants  whereby  a 
*'  passenger  on  the  train  is  injured.' "  Goddard  vs.  R.  R.  Co.,  57  Maine 
202. 

The  Court  in  its  opinion  refers  to  many  authorities,  all  tending  in 
the  same  direction,  but  further  quotation  is  needless.  Perhaps  the 
principle  was  never  more  clearly  expressed  or  placed  on  a  sounder 
basis  of  reason  than  by  our  own  court  which  has  thus  formulated  it : 
'<When  the  proprietors  of  vessels  use  them  for  the  purpose  of  carry- 
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ing  passengers  for  money,  tbey  subject  themselves  to  the  same  respon- 
sibility for  a  breach  of  duty  in  their  oflBcers  to  those  passengers,  as 
they  would  for  their  misconduct  in  regard  to  merchandise  committed 
to  their  care.  No  satisfactory  distinction  can  be  <*rawn  between  the 
two  cases. ^^    Keene  vs.  Lizardi,  5  La.  431. 

The  absence  of  any  contractual  relation  between  plaintiff  and  de- 
fendant removes  this  case  from  the  application  of  the  line  of  authorities 
above  indicated.  The  responsibility  of  defendant,  if  it  exists,  must 
he  found  in  the  general  principles  of  the  law  of  master  and  servant  as 
applicable  to  all  masters  similarly  situated. 

The  Civil  Code  of  this  State  enunciates  the  rule  of  renpondenl  supe- 
rior in  terms  which  exactly  correspond  to  the  rule  of  the  common  as 
well  as  the  civil  law :  '^Masters  and  employers  are  answerable  for  the 
damage  occasioned  by  their  servants  and  overseers,  in  the  exercise  of 
the  functions  in  which  they  are  employed." 

As  is  well  said  by  Judge  Cooley :  **  It  will  readily  occur  to  every 
miod  that  the  master  cannot,  in  reason,  be  held  responsible  generally 
for  whatever  wrongful  conduct  a  servant  may  be  guilty  of.  A  liability 
so  extensive  would  make  him  guarantor  of  the  servant^s  good  conduct, 
and  would  put  him  under  a  responsibility  which  prudent  men  would 
hesitate  to  assume.'^ 

The  earlier  doctrine  of  the  common  law  affirmed  the  rule  that  "  in 
general  a  master  is  liable  for  the  fault  or  negligence  of  the  servant, 
bat  not  for  his  willful  wrong  or  trespass."  2  Billiard  on  torts,  p.  524 ; 
McManus  vs.  Crickett,  1  East.  106 ;  Sharrod  vs.  Railway,  4  Exch.  580; 
Roe  vs.  Birkenhead,  7  Exch.  36  ;  Wright  vs.  Wilcox,  19  Wend.  345. 

But  the  tendency  of  later  jurisprudence  is  to  discard  this  distinction 
and  to  recognize  the  liability  of  the  master  not  only  for  the  negligence 
of  bis  servants,  but  also  for  their  torts,  when  done  within  the  scope  of 
their  employment,  or  in  the  langnage  of  the  Code,  "in  the  exercise  of 
the  functions  in  which  they  are  employed."  It  matters  not  that  the 
acts  are  willful  and  tortious,  nor  that  they  have  been  committed  in 
disobedience  of  the  express  orders  of  the  master  j  if  they  have  been 
done  in  the  exercise  of  the  functions  of  the  employment,  the  master  is 
responsible.  ''The  test  of  the  master's  responsibility,"  says  Judge 
Cooley,  '^  is  not  the  motive  of  the  servant,  but  whether  that  which  he 
did  was  something  which  his  employment  contemplated,  and  some- 
thing which,  if  he  should  do  it  lawfully,  he  might  do  in  the  employer's 
name."    Cooley  on  Torts,  p.  536. 

The  great  difficulty  in  applying  these  principles  lies  in  defining 
what  acts  properly  fall  within  the  scope  of  the  servant's  employment* 
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TJie  evidence  in  this  case  establishes  that  the  porters  employed  in  de- 
fendant's service  are  mere  menials  employed  to  clean  up  the  car  and 
keep  it  in  order,  and  to  wait  upon  the  passengers^  having  no  police 
authority  whatever,  and  no  connection  with  the  enforcement  of  the 
rules  of  the  service  except  to  report  violations  of  them  to  the  conduc- 
tor. Anything  more  completely  outside  of  "  the  functions  in  which 
he  was  employed,"  than  the  assault  committed  on  the  plaintiff  could 
hardly  be  conceived.  If  it  had  been  his  duty  forcibly  to  prevent  the 
plaintiff  from  entering  the  car,  or  to  put  him  out  at  all,  and  in  per- 
forming this  duty  he  had  used  wanton  and  needless  violence,  in- 
flicting injury,  defendant  might  have  been  responsible.  But  he 
had  no  such  duty  or  authority.  We  do  not  lose  sight  of  the  fact 
that  plaintiff  was  not  a  trespasser,  but  had  a  right  to  enter  the 
car  for  the  purpose  of  asking  permission  to  wash  his  hands,  or 
of  trying  to  hire  the  privilege,  and  that  in  addressing  the  porter 
he  was  dealing  with  him  as  a  servant  of  the  company.  This  em- 
phasizes the  outrage  to  which  he  was  subjected,  but  would  be  a 
dangerous  ground  for  holding  the  employer  responsible.  A  person 
has  a  right  to  enter  a  bank  for  the  purpose  of  collecting  a  check,  and 
to  present  it  to  the  paying  teller  for  payment ;  but,  if,  on  such  presen- 
tation, the  teller  should  leap  over  the  counter  amd  knock  him  down, 
surely  such  an  act  would  not  subject  the  bank  to  liability.  So  one 
may  lawfully  enter  a  store  and  deal  with  any  clerk  with  reference  to 
the  purchase  of  goods,  but,  if,  on  some  dispute,  the  clerk  should  com- 
mit assault  and  battery  upon  him,  the  merchant  would  not  be  respon- 
sible therefor.  Or  if  one,  on  lawful  business,  should  knock  at  the  door 
of  any  private  house,  and  on  asking  the  servant  who  answered  the 
call  for  permission  to  see  the  master,  the  servant  should  assault  and 
beat  him,  would  the  master  be  responsible  T 

Clearly,  in  all  such  cases,  the  lawfulness  of  the  party's  conduct  and 
the  fact  that  the  injury  was  received  while  he  was  properly  dealing 
with  the  servant  as  a  servant,  would  not  suffice  to  bind  the  master, 
unless  the  latter  had  expressly  or  impliedly  authorized  the  act,  or  had 
been  guilty  of  some  fault  in  knowingly  employing  so  dangerous  a 
servant. 

We  cannot  distinguish  this  case  from  the  one  above  indicated. 

The  evidence  exonerates  the  defendant  from  any  faalt  in  the  em- 
ployment of  Wiley  as  a  porter.  He  had  been  in  their  employment  for 
three  years,  and  during  all  that  time  had  borne  a  good  character  for 
sobriety,  amiability  and  politeness. 

A  case  quite  similar  to  this  is  found  in  our  own  reports,  where  the 
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lock-keeper  of  a  canal  whose  duties  were  to  keep  the  locks,  to  open 
and  close  them,  and  to  collect  the  tollrt,  assaulted  and  cruelly  beat  an 
ojster- trader  under  the  pretext  that  he  had  noc  ))aid  his  toll,  and  the 
Canal  Company  was  sued  for  these  tortious  acts,  but  this  Court  rejected 
the  demand,  saying :  "  When  an  agent,  losing  sight  of  the  object  for 
which  he  is  employed,  commits  wrong  and  causes  damage,  the  piiuci- 
pal  is  no  more  answerable  for  them  than  any  stranger;  as  to  sucli 
wrongs,  the  agent  must  be  considered  as  acting  of  his  own  will,  and 
not  in  the  course  of  his  employment,  or  under  any  implied  authority  of 
his  principal."     Ware  vs  Barataria,  15  La.  169. 

In  another  case  it  was  said  :  **The  rule  seems  to  be  that  when  the 
agent,  acting  in  the  capacity  bestowed  upon  him  by  the  corporation 
and  in  the  discharge  of  some  duty  or  employment  directed  by  the  em- 
ployer or  incidental  to  his  situation,  does  an  act  that  causes  damage, 
the  corporation,  is  responsible ;  but  when  the  agent  does  any  act  of  his 
own  free  will,  without  reference  to  his  functions  as  a  corporate  agent, 
the  corporation  is  not  responsible.  For  example,  if  a  person  should  go 
into  a  banking  house  or  an  insurance  office  and  there  get  into  a  diffi- 
culty or  dispute  in  relation  to  business  of  the  corporation  with  an  agent 
or  officer,  and  an  assault  and  battery  should  ensue,  we  suppose  it 
would  not  be  seriously  contended  that  the  bank  was  answerable  in 
damages,  unless  there  was  some  express  recognition  of  the  act.^' 
Etting  vs.  Commercial  Bank,  7  Rob.  459:  Dyer  vs.  Riely,  28  Ann.  6; 
Pierce  on  Railroads,  p.  279;  Field  on  Corporations,  $524,  623;  Isaacs 
vs.  Third  Av.  R.  R.  Co.,  47  N.  Y.  122;  R.  R.  Co.  vs.  Baum,  25  Ind.  72  . 
R.  R.  Co.  vs.  Harrison,  48  Miss.  112;  Flower  vs.  R.  R.  Co.,  69  Penn.  St.' 
210. 

Under  these  views,  while  we  share  plaintiff^s  indignation  at  the  out- 
rage committed  on  him,  we  cannot  fix  the  duty  of  reparation  on  the 
innocent  defendant,  upon  whom  it  is  not  imposed  by  the  letter  or  spirit 
of  the  law. 

II. 
It  is  claimed,  however,  that  if  not  originally  responsible,  the  defend- 
ant has  ratified  the  act  of  the  porter  by  retaining  him  in  its  employ 
after  knowledge  of  his  conduct. 

It  is  incredible  that  the  company  should  have  intended  to  approve 
or  ratify  such  conduct  as  that  attributed  to  the  porter. 

Ratification  can  only  be  inferred  from  acts  which  evince  clearly  and 
unequivocally  the  intention  to  ratify,  and  not  from  acts  which  may  be 
readily  and  satisfactorily  explained  without  involving  any  such  inten- 
tion.   Breaux  vs.  Saddie,  S9  Ann.,  and  authorities  there  ci);ed. 
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Now,  in  this  case,  there  were  no  witnesses  to  the  incident  except  the 
parties  thereto.  They  gave  very  different  accounts  of  it.  The  defend- 
ant, prompted  by  its  previous  knowledge  of  the  porter,  believed  his 
story  and  did  not  believe  that  of  plaintift.  It  illustrated  the  sincerity 
of  its  conviction  by  the  very  fact  of  retaining  the  porter,  for  if,  after 
this  incident,  the  porter  had  again  committed  a  similar  outrage,  de- 
fendant would  undoubtedly  have  subjected  itself  to  a  much  more  dan- 
gerous claim  for  damages. 

If  it  honestly  believed  that  the  porter  was  innocent  of  the  outra- 
geous conduct  charged  against  him,  his  retention  was,  under  such  be- 
lief, an  act  of  courageous  justice,  and  certainly  presents  no  element  of 
ratification. 

Nor  is  the  case  affected  by  the  fact  that  the  porter  was  criminally 
prosecuted  and  convicted  for  assault  and  battery.  His  own  testimony 
was  not,  under  the  law  then  in  force,  admissible  in  that  proscution. 
And,  moreover,  he  might  have  been  convicted  on  evidence  falling  far 
short  of  the  outrage  charged  by  plain tift.  The  porter  had  been  dis- 
charged for  other  causes,  before  the  trial  of  this  suit,  and  we  think  the 
defendant  company  cannot  be  charged  with  ratification  of  such  an 
outrage,  because,  in  the  conflict  between  the  statements  of  the  parties, 
it  believed  its  own  servant,  and,  at  all  events,  thought  it  just  to  pre- 
serve the  fitatu8  quo  until  the  judicial  determination  of  the  dispute. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  the  judgment  appealed  from  be  annulled,  avoided  and 
reversed,  and  there  be  now  judgment  in  favor  of  defendant  and  reject- 
ing the  demand  of  plaintiff  at  his  cost  in  both  courts. 
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All  oppogition  to  an  ingolveut'H  ceHi»ion  and  disrJiarge.  grounded  on  a  chargo  of  frand,  is 

iu  the  nature  of  an  auAwer,  and  citation  to  tiie  insolvent  is  uunH<'eK.«*ary. 
Ou  the  trial  of  sncli  o)>pOHition.  the  iuBolvent  is  a  competent  witut'HH  in  his  own  behalf. 
If  an   insolvent  debtor  is  shown  to  have  comiuitteil  any  "kind  of  fraud,  to  the  prc«jadice 

of  his  cnjditors."  whether  it  is  specltically  denounced  in  the  statute  or  not.  he  may  be 

procetHled  aj^ainst,  and  condemned,  under  K.  S.  §lti03. 
bkxaious  of   Revised  Statut^iS,   1S03   and  1604,   relate  to  difl'erent   classes  of    fraud :    one 

provides  for  fraud  per  ne,  and  the  other  for  preemptive  frauds. 
While  the    insolvent    law  is  a  highly   penal  statute,   it  is    not  a  cHuiiual  law.  and  the 

charge  made  against  theplaintilf  is  not  a  oriminal  but  a  civil  one.     Hence,   the  court  a 

qua,  had  jurisdiction. 
Section  IBOS  of  the  Kevised  Statute.^  is  a  valid  and  constitutional  law. 
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The  penalty  thAt  is  denounced  by  this  statu t«  is  not  imprisonment  for  debt:  and  the 
-  statute  does  not  conflict  with  the  a<-t  of  1840,  which  abolished  the  writ  of  ea.  tfa. 

One  State  or  Government,  cannot  in  virtue  ot  itM  criminal  laws,  punish  acts  committed 
s^iunst  the  laws  of  another  State  ;  but  in  a  civil  proceedinjj^,  like  the  instant  one,  proof 
of  fraud  or  theft  committed  in  another  State  by  an  insolvent  debtor,  will  sustain  a 
charge  of  fraud  that  is  made  against  him  in  the  courts  of  this  State. 

Additional  and  extraneous  evidence,  not  offered  on  the  original  trial  of  the  suit,  cannot 
Im  introduced  on  the  trial  of  an  applicadon  for  a  rehearing,  unless  it  is  based  wholly  or 
in  part,  on  the  ground  of  it  being  newly  discovered  testimony. 

To  support  a  charge  of  fhtud  under  the  insolvent  law,  it  in  unnecessary  that  the  prcH>f 
should  show  that  the  mass  of  creditors  have  been  injured  by  the  fraudulent  acts  of  the 
insolvent  debtor,  whereby  the  amount  of  property  applicable  to  their  demands  has  been 
reduced.  It  wiJl  suffice,  if  the  proof  shows  that  the  insolvent  obtained  goods  under  a 
false  and  fraudulent  pretence  from  a  single  individual  creditor. 

APPEAL  from  the  Civil  District  Comt,  for  the  Parish  of  Orleans, 
Monroe  J  J. 

A,  J,  Lewis  and  Farrar  (k  Kruttschnitt  for  Plaintiff  and  Appellant: 

I. 
On  Objection  to  Jurisdiction  of  this  Court. 

1.  Where  an  Insolvent  flies  a  schedule  showing  debts  amounting  to  over  $13,000:  and 
where  a  creditor,  before  a  creditoi's'  meeting  hat*  been  held,  files  an  opposition  on  the 
grounds  of  fraud,  and  praying  for  a  judgment  depriving  the  insolvent  of  the  benefit  of 
the  insolvent  laws  of  the  State,  and  sentencing  the  insolvent  to  imprisonment :  the 
matter  in  dispute  is  the  amount  of  debts  on  the  schedule  from  which  tlie  insolvent  seeks 
a  release,  and  not  the  amount  of  the  claim  of  the  opposing  creditor. 

2.  The  mere  fact,  that  aproce*  verbal  of  a  creditors'  meeting,  not  offered  in  evidence  by 
eitlier  party  on  the  toial  of  the  opposition,  is  found  in  the  Record,  cannot  affect  either 
the  jurisdiction  or  the  Judgment  of  this  court. 

3.  Whether  or  not  the  insolvent  was  discharged  of  his  debts  by  that  creditors'  meeting,  is 
a  question  open  to  discussion,  bnt  which  is  not  now  before  your  Honors.  Most  of  the 
votes  adverse  to  discharge  are  null  under  the  decision  in  Phillips  vs.  Her  Creditoi*S.  :i6 
Ann.  904,  becaase  not  properly  sworn  to.  Sufi9ce  it  for  the  present  to  state,  that  we  do 
not  concede  that  the  creditors'  meeting  has  refused  the  discharge. 

On  the  Merits. 
I. 

Delivery  to  a  carrier  is,  in  the  absence  of  contrary  evidence,  a  delivery  to  the  consignee ; 
and  goods  delivered  to  a  carrier  in  New  York  for  shipment  to  a  New  Orleans  niercliant, 
npon  representtttions  of  solvency  made  by  the  latter  in  New  York,  are.  if  such  repre- 
sentations be  false,  obtained  under  false  pretences  in  New  York;  and  such  obtaining 
under  false  pretences  cannot  be  made  the  subject  of  any  penalty,  civil  or  criminal,  under 
the  laws  of  tlie  State  of  Louisiana.  Benjamin  on  Sales.  §804 ;  Angell  on  Carriers.  (51  h 
Kd.)  §497:  M.  I.  &  P.  By.  Co.  vs.  Whit^sel,  11  Ind.  5.');  Smith's  Mercantile  Law  (5th 

Ed.),  !>90. 

IT. 

The  insolvent  laws  of  this  State  are  of  a  highly  penal  character,  and  in  construing  them  we 
should  bear  this  fact  in  mind,  and  apply  the  canons  of  construction  usually  applied  to 
penal  and  criminal  statutes.    Simms  vs.  Beau,  10  Ann.  346. 

III. 

The  acts  of  fraud,  punishable  by  imprisonment  under  the  insolvent  laws  of  the  State  of 
Louisiana,  are  such  acts  only  as,  db'ectly  or  indirectly,  tend  to  subtract  assets  from  the 
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uuMiH.  and  thoA  to  evade  the  ec|aal  diHtributioii  of  the  property  or  au  insolvent  contem- 
plated by  Haid  lawH.  A  fi-and  whost*  purpose  or  tendency  Ik  to  add  to  the  ina88  ih  not  a 
firaud  upon  fiaid  lawn.  ao4l  not  puninhable  nnder  thtnn.     K.  S.  1602  to  IKOA. 

IV. 

(a)  A  State  cannot,  by  virtue  of  itH  own  penal  laMH.  puniali  act«  committed  ajsainAt  the 
lawH  of  another  State ;  a  fi-aud  committed  in  the  tState  of  New  Yorit,  on  a  citizen  of 
New  York,  is  not  punishable  by  imprisonment  under  the  ioHolveut  laws  of  Louisiana^ 
Korer  on  Inter-State  Law,  pp.  H9  et  neq  :  Graham  vh.  Monsergh.  22  Yt.  54J :  Indiana  vs. 
Helmer.  21  Iowa,  '.HO.  .'{72:  i.ioliardHon  vk.  BuiliuKton.  :{3  N.  J.  Ii)2  :  Slack  vs.  Gibbs.  14 
Vt.  357. 

(b)  Montesiiuieu  vh.  Heil.  4  La  52.  and  Audrew.<4  vh.  Uis  ('redittirH.  11  Lh.  4U4.  diHtin^uisheti 
and  explained. 

Harry  If.  Hall,  for  DefeDdauta  and  Appellees  : 

R.  S.  1802-3  and  4  authorize  the  an-est  and  imprinonment  for  fraud  of  an  insolvent,  even 
though  the  fraudulent  representations  were  made  in  New  York.  4  La.  57  :  Acts  of  1840. 
p.  133:  Acts  of  lt<5f.,  p.  435.  R<»rer  Interstate  Law.  149,  153 :  29  Hun.  (N.  Y.)  28H. 

ri. 

Such  proceedings  are  civil  and  not  criminal  in  their  nature.    4  La.  57.  11  La.  464:  15  La 

337 :   i  Ann.  346. 

IIL 

The  intention  to  defraud  may  be  presumed.     Wait,  Action  and  DefenseH.    III.  p.  445:  29 

Hmni.  (N.  Y.)  426:  15  Sup.  Ct.  N.  Y.  496;  B.  S   1804. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiff  resides  in  New  Orleans,  and  is  an  impor- 
ter and  jobber  in  fancy  goods. 

On  the  11th  of  November,  1886,  he  sought  the  benefit  of  the  insolv- 
ent law  of  the  Stat«,  on  the  ground  that  he  was  unable  to  meet  hia 
business  engagements,  on  account  of  his  inability  to  realize  on  his 
assets,  or  collect  debts  that  were  due  him.  His  schedules  show  total 
assets  of  $9481  31,  and  liabilities  of  $13,479  90. 

On  the  22d  of  December,  1886,  Emile  S.  Levi  &  Co.,  of  the  city  and 
State  of  New  York,  filed  an  opposition  to  the  plaintiff's  discharge,  iu 
which  they  make  a  charge  of  fraud  against  him,  based  upou  the  follow- 
ing state  of  facts,  viz : 

That  on  the  20th  of  August,  188(i,  he  visited  their  store  with  the  view 
of  purchasing  goods;  and  upon  the  faith  of  his  statement  that  he  was 
worth  $8000  over  and  above  his  debts  and  liabilities,  they  sold  him  a 
bill  of  $557  81,  on  a  credit  of  thirty  days  from  the  30th  of  September, 
provided  the  said  insolvent,  upou  his  return  to  New  Orleansi  would 
send  them  a  written  statement  of* his  assets  and  liabilitiesi  like  the  one 
he  had  made  them  verbally.  This  he  consented  to  do.  On  the  faith 
of  his  representation  and  promise  they  subsequently  shipped  him  the 
goods.     Ue  failed  to  make  them  a  statement,  and  they  wrote  him  on 
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the  8abje(!t.  On  the  12th  of  September  he  wrote  them  a  letter,  inclos- 
ing a  statement,  showing  his  assests  to  be  $9729  06  and  his  liabilities 
$453  40. 

On  the  4th  of  November  he  gave  notice  to  his  creditors — opponents 
among  the  uamber — that  he  was  utterly  insolvent  and  coald  not  pay 
more  than  twenty  cents  on  the  dollar  of  his  indebtedness;  and  he  also 
sabmitted  to  them  a  statement  of  his  business,  as  follows,  viz: 

Assets,  $6800  00;  liabilities,  $13,353  50. 

Opponents  aver  that  said  indebtedness  existed  wholly,  or  in  greater 
part,  when  the  foregoing  statement  was  made  to  them,  and  said  goods 
were  furnished  by  them ;  and  that  said  statement  was  false,  and  fraud- 
ulent, and  was  so  made  by  said  insolvent  wilfully  and  knowingly,  for 
the  purpose  of  fraudulently  obtaining  said  goods  from  them,  and  for 
the  sole  purpose  of  deliberately  swindling  them  of  the  value  of  their 
property. 

They  aver  that  these  acts  of  the  insolvent  constitute  a  fraud  on  them 
within  the  statute,  and  that  no  part  of  their  claim  has  been  paid.  They 
pray  for  his  arrest  and  confinement  until  he  shall  ^ive  bond  for  his  ap- 
pearance and  answer ;  and  that  he  shall  be  adjudged  guilty  of  f^aud, 
deprived  of  the  benefit  of  the  insolvent  law,  and  that  he  be  sentenced 
to  imprisonment  for  a  term  of  three  years. 

To  this  opposition  the  insolvent  excepted  that  the  charges  were  too 
vague  and  general  to  justify,  the  decree  prayed  for,  and  disclose  no 
cause  of  action.  This  exception  was  overruled,  and  he  filed  an  answer 
which  embraced  the  following  points,  viz : 

1st.  A  general  and  special  denial  of  the  charge  of  fraud. 

2d.  That  the  charge  made  is  essentially  a  criminal  one,  and  that  the 
coart  a  qua  was  without  junsdiction  to  entertain  it. 

3d.  If  it  is  construed  to  be  a  civil  proceeding  then  Section  1805  of 
the  Revised  Statutes,  authorizing  it,  is  unconstitutional  and  void,  be- 
ing in  violation  of  Articles  2,  5,  6,  7  and  8  of  the  State  Constitution, 
and  the  4th,  5th  and  6th  Amendments  of  the  Federal  Constitution,  be- 
eanse,  if  this  proceeding  be  entertained,  he  would  still  be  exposed  to 
another  prosecution  before  the  courts  having  criminal  jurisdiction,  and 
be  thereby  placed  twice  in  jeopardy  for  the  same  alleged  offense. 

4th.  If  this  be  a  civil  proceeding  he  is  entitled  to  citation  and  service 
of  petition. 

5th.  A  claim  of  $10,000  damages  for  a  malicious  prosecution. 

On  these  issues  the  case  was  tried  by  a  jury,  and  they  found  the 
plaintiff  guilty  of  fraud.    Thereupon  the  court  pronounced  judgment 

7 


»8  SUPREME  COURT  OF  LOUISIANA. 


Mayewski  tb.  His  Creditors. 


against  Lim,  decreeing  that  be  be  forever  deprived  of  tbe  benefit  of  the 
insolvent  law  of  the  State,  and  that  he  be  imprisoned  for  one  year  in 
the  Parish  Prison. 
From  this  judgment  the  insolvent  has  appealed. 

I. 

In  this  Conrt  it  is  suggested  in  argument  and  brief  of  opponents  that 
the  insolvent  has  no  appealable  interest,  and  that  his  appeal  should  be 
dismissed  proprio  niotu  for  want  of  jurisdiction  ratume  materiae.  We 
are  of  the  opinion  that  he  has  sufficient  interest  in  the  question  of  his 
deprivation  vel  non  of  the  benefit  of  the  State  insolvent  law  to  warrant 
his  appeal.  But  the  estate  of  an  insolvent  is  like  that  of  a  deceased 
person ;  and  the  amount  to  be  distributed  is  over  $9000. 

II. 

This  is  not  a  suit  in  the  ordinary  acceptation  of  that  term.  The  ces- 
sion of  an  insolvent  is  made  in  conformity  to  special  provisions  of  the 
law,  to  which  an  opposition  is  in  the  nature  of  an  answer.  No  citation 
is  necessary,  because  the  insolvent  is  in  court  on  his  own  petition. 

III. 

The  evidence  introduced  by  the  opponents  fully  establishes  all  the 
averments  contained  in  their  petition.  There  was  none  introduced  by 
the  defendant.  For  reasons  best  knowji  to  himself,  he  thought  it  ex- 
pedient to  remain  silent,  notwithstanding  he  had  the  opportunity  to 
explain  his  coui^se  of  dealing  with  opponeflts  and  the  disparity  between 
his  statement  of  the  12th  of  September  and  that  of  the  4th  of  Novem- 
ber, 1886,  whereby  it  appears  that  his  assets  had  been  diminished  by 
the  sum  of  $2929,  and  his  liabilities  increased  by  the  sum  of  $11,353. 

The  argument  is  made  that  it  is  questionable  whether  the  insolvent  had 
the  right  to  testify,  because  the  Statute  authorized  the  opponents  to 
require,  under  certain  averments,  the  icritten  answers  of  the  insolvent. 
But  this  Statute  does  not  preclude  him  from  testifying,  and  we  think 
he  had  that  right,  and  could  have  exercised  it  if  he  had  been  desirous 
of  so  doing. 

In  his  schedule  of  assets  he  placed  his  ''stock  and  fixtures''  at  $5000, 
and  his  ''book  accounts''  at  $t^54  92 — the  two  aggregating  $8,354  92. 

If,  as  stated  in  the  sworn  petition  which  accompanies  his  schedules, 
his  state  of  insolvency  was  brought  about  through  his  inability  to  collect 
debts  that  were  due  him,  and  to  realize  on  his  stock  of  goods,  how  can 
he  account  for  the  deficit  of  $4,998  58  f   For,  if  his  '*  book  accounts," 
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and  '* stock  and  fixtures"  were  converted  into  cash,  there  would  still 
be  a  shortage  to  that  extent  anaccounted  for. 

It  is  evident  that  opponents  famished  the  insolvent  with  $557  81 
worth  of  goods,  in  the  latter  part  of  the  month  of  August,  upon  the 
faith  of  his  representations  that  he  was  worth  $9,729  06  over  and  above 
hi«  liabilities,  whereas  his  real  (itnation  was  such  that,  two  months 
afterwards,  his  values — if  counted  att  cash — amounted  to* $4998  58  less. 

In  other  words,  his  representations  to  opponents  were  false,  or  he  had 
Bostained  losses,  in  the  interim,  to  the  extent  of  $14,727  64. 

But  neither  the  petition  nor  schedules  pretend  to  account  for  such 
losses.  Had  he  been  possessed  of  the  assets  he  claimed  to  have  in 
September,  there  had  been  withdrawn  at  least  $4,998.58  piior  to  the 
4th  of  November,  of  which  he  has  rendered  no  account,  and  offered 
DO  explanation  whatever.  It  is  provided  by  R.  S.,  section  1803,  that 
**  every  insolvent  debtor  shall  also  be  considered  as  guilty  of  fraud  who 
shall  have  passed  simulated  deeds  for  the  purpose  of  conveying  the 
wliole  or  part  of  his  property,  and  depriving  his  creditors  thereof;  or 
who  shall  have  knowingly  omitted  to  declare  any  of  his  property, 
rights  or  claims  in  his  schedule }  or  purloined  his  books  or  any  of  them ; 
altered,  changed  or  made  them  anew,  always  with  an  intent  to  defraud 
his  creditors ;  or  committed  any  other  kind  of  fraud  to  the  prejudice  of 
his  creditorsy 

The  plain  significance  of  this  statute  is,  that  if  an  insolent  debtor 
has  been  proved  to  have  passed  simulated  deeds  for  the  purpose  of 
depriving  his  creditors  of  his  property ;  or  to  have,  knowingly,  omitted 
any  of  his  property  from  his  schedule;  or  to  have  "committed  any 
other  kind  of  fraud,  to  the  prejudice  of  his  creditors,"  he  '*  shall  he  con- 
sidered  guilty  offraud,'^^  Proo/having  been  made  of  any  fraud  on  the  part 
of  an  insolvent  debtor,  to  the  prejudice  of  his  creditors,  he  shall  be  con- 
sidered t^«o/aefo  a  fraudulent  debtor,  and  treated  as  such.  In  addi- 
tion, section  1804  of  the  Revised  Statutes  provides  that  if  a  debtor 
who  has  voluntarily  surrendered  his  property  to  his  creditors  shall 
have  done  either  of  certain  acts  therein  enumerated,  or  "any  such  act,'" 
it  shall  be  held  "  presumptive  evidence  of  fraud ;"  but  this  presump- 
tion may  be  rebutted. 

These  two  sections  provide  for  different  classes  of  frauds — one  for  a 
class  of  frauds  jper  «6,  and  the  other  for  a  class  oi  presumptive  frauds. 

Does  the  proof  bring  the  plaintiff  within  the  compass  of  either  f 
Has  he  committed  any  kind  of  fraud  to  the  prejudice  of  opponents  f 
If  one  who  has  passed  a  simulated  title  to  his  property  for  the  pur- 
pose of  depriving  his  creditors  of  it  "  shall  be  considered  guilty  of 
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fraud ;"  and  one  who  Bhall  have  knowingly  omitted  to  declare  any  of 
his  property  in  his  schedule  ''shall  be  considered  guilty  of  fraud, ^ 
why  should  not  the  person  be  so  considered  who  has  not  only  failed 
to  disclose  his  insolvency,  but  asserted  his  solvency  to  another  in 
order  to  enable  him  to  buy  his  goods  upon  t«rms  of  credit  ?  Does  not 
the  one  act,  as  well  as  the  other,  injure  the  creditor  t  Is  not  the  fraud- 
ulent purpose  and  intent  just  as  clearly  discernible  in  one  case  as  in 
the  other  f  If  one  is  more  flagrant  than  the  other,  it  is  the  last,  be- 
cause it  is  through  the  fraudulent  concealment  of  his  insolvency  and 
the  false  assertion  of  his  solvency  that  the  credit  was  given  and  the 
injury  inflicted.  That  this  was  the  course  of  plaintiff  ^s  conduct  is  un- 
denicd  and  undeniable. 

But  counsel  for  the  insolvent  strenuously  insist  that  it  is  not  suffi- 
cient to  prove  acts  of  fraud  upon  a  single  individual  creditor — i.  e., 
acts  by  which  an  individtuil  creditor  is  injured — but  that  the  proof 
must  show  that  the  mass  of  creditors  have  been  injured  by  the  reduc- 
tion through  fraudulent  devices  of  the  insolvent  debtor  of  the  amount 
of  property  applicable  to  their  demands. 

His  reliance  is  on  the  provisions  of  sections  1802,  1804  and  1806  of 
the  Revised  Statutes. 

This  question  was  directly  presented  and  decided  in  Montesquieu  vs, 
Heilf  4  La.  52,  and  from  which  we  make  the  following  extracts,  viz : 

*•  To  sustain  their  opposition  to  the  surrender  of  property  and  dis- 
charge of  the  insolvent  from  custody,  his  opponents  rely  on  the  fraud- 
ulent and  thieving  manner  in  which  he  contracted  the  debt  totcards  them; 
and  to  support  the  charges  of  fraud  and  theft,  they  introduced  in 
evidence  the  record  of  a  suit  tried  in  the  district  court,  wherein  it  ap- 
pears that  they,  as  plaintiffs,  recovered  from  the  present  appellant 
$30,000  as  damages,  on  account  of  a  theft,  by  him  committed,  in  Paris, 
in  stealing  from  their  ancestor  jewelry  to  that  amount." 

Again,  ''  the  evident  intention  of  the  Legislature,  as  ascertained  by 
the  preamble  to  act  of  1808,  is  to  exclude  from  its  benefits  all  fraudu- 
lent debtors.  The  17th  section  specifies  particular  act«  of  a  debtor, 
which  shall  deprive  him  of  the  privileges  and  benefits  accorded  by  the 
law.  Does  this  specification  of  frauds  pniclude  allegation  and  proof 
of  others,  which  would  demonstrate  the  debtor  to  have  been  dishonest 
in  the  transa^itions  by  which  he  became  indebted  to  any  one  of  his  creditors, 
and  fix  on  the  former  the  character  of  a  fraudulent  debtor,  and,    ac- 
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eordiDg  to  the  preamble,  one  wbo  has  deprived  an  honest  individual  of 
the  commanity  of  his  property  f    We  think  not.        #  ♦  ♦ 

'^  The  act  now  nnder  consideration  received  a  construction  by  the  Sa- 
preme  Court  of  the  territory  of  Orleans  in  J  810,  contrary  to  the  claims 
of  the  appellant"     I  Martin,  O.  S.  159.    Brown's  case. 

Id  the  case  cited,  the  insolvent  was  convicted  of  fraud  and  the  judg- 
ment was  affirmed  in  this  court. 

A  careful  examination  of  Acts  16  and  17  of  1808— and  particularly 
of  sections  17  and  19  of  the  former,  and  5  of  the  latter — will  disclose 
that  the  causes  enumerated  therein  for  the  insolvent  debtor's  depriva- 
tion of  the  benefit  of  the  law  are  nearly  identical  with  those  of  R.  S. 
1802  et  seq.  But  those  contained  in  R.  S.  1809  add  to  the  list,  <<  also 
all  those  whose  losses  shall  have  been  occasioned  by  gambling,  dissi- 
pation and  debauch."  The  decision  quoted  from  seems  to  meet  the 
objection  urged  by  plaintiff's  counsel,  under  the  law  as  at  present  in 
force. 

If  we  were  to  express  an  opinion  on  it,  as  a  new  question,  we  would 
feel  inclined  to  differ  from  the  views  therein  expressed ;  but  when  we 
take  into  consideration  the  great  length  of  time  that  that  opinion  has 
been  suffered  toVemain  undisturbed,  we  may  safely  rest  our  approval 
of  it  on  the  consecrated  doctrine  of  stare  decisis. 

IV. 

Counsel  further  insist  that,  while  the  insolvent  law  is  not  a  penal 
statute,  yet  the  charge  made  against  him  is  a  criminal  one  and,  there- 
fore, several  consequences  result  that  are  distinctive  of  this  proceed- 
ing. 

Let  us  first  ascertain  whether  the  one  preferred  is  a  criminal  charge. 
It  is,  that  Mayewski  obtained  from  opponents  goods,  on  the  faith  of 
his  falae  statement  that  he  was  solvent. 

Now,  while  at  common  law,  and  in  some  of  the  States,  it  is  regarded 
as  a  false  pretense  for  a  person  to  make  a  misrepresentation  of  an 
tarisHng  condition,  or  with  regard  to  the  ownership  of  specified  assets, 
on  the  faith  of  which  credit  is  given ;  yet,  it  is  an  open  question,  in 
£ng1and,  whether  or  not  it  is  a  false  pretense  to  obtain  goods  on  the 
representation  that  a  person  is  a  man  of  means,  when,  in  truth,  he  is 
not.    2  Whar.  Crira.  Law,  sees.  1135  to  1188. 

Hence,  rather  a  nice  question  is  presented,  whether  the  insolvent's 
act  is  cognizable  by  a  criminal  court  or  not.  But  its  decision  is  not 
neeessary  to  the  determination  of  this  case.  We  have  only  to  deal 
with  the  question  in  hand.  It  is  quite  certain  that,  while  the  insolvent 
law  is  a  highly  penal  statute,  it  is  not  a  criminal  law^  and  no  charge 
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aoder  it  could  be  a  criminal  charge.  It  is  not  a  good  argument  to  in- 
sist that,  because  the  plaintiff  might  be  proceeded  against  under  sec- 
tion 813  of  the  Revised  Statutes^  for  obtaining  goods  under  false  pre- 
tenses from  the  opponents,  therefoie  the  court  a  qua  had  no  power  to 
determine  whether,  under  section  1807,  he  had  been  guilty  of  fraud 
upon  them  or  not.  If  so,  then,  for  a  like  reason,  the  argument  would 
be  a  good  one  that  he  could  not  be  criminally  prosecuted,  because  he 
might  be  proceeded  against  on  a  charge  of  fraud.  In  this  way  he  might 
escape  both  the  penalty  of  one  statute  and  the  punishment  of  the 
other.  We  cannot  anticipate  what  might  be  the  result  of  a  prosecution 
of  the  insolvent  in  the  future.  Had  he  been  convicted,  and  suffered 
the  punishment  therefor,  and  that  proceeding  been  tendered  as  a  bar 
to  the  present  inquiry,  we  should  have  felt  constrained  to  have  passed 
upon  the  tangible  issue  thus  formulated.    At  present  we  cannot. 

The  conclusion  reached  on  this  question  necessarily  disposes  of  the 
plaintiff^s  exception  to  the  jurisdiction  of  the  court  a  qua, 

V. 

Plaintiff's  counsel  insists  that  the  provisions  of  section  1805  of  the 
Revised  Statutes  of  1870  are  in  conflict  with  those  of  articles  2,  5,  6,  7 
and  8  of  the  Constitution  of  1879— denominated  the  "  Bill  of  Rights"— 
and,  therefore,  unconstitutional  and  void. 

There  is  but  one  essential  difference  between  those  articles  of  the 
present  Constitution  and  the  corresponding  articles  of  the  Constitution 
of  1868,  which  was  in  force  when  the  statutes  were  revised ;  and  that 
consists  in  the  proviso  to  article  5,  which  declares  that  no  person  shall 
"  be  twice  put  in  jeopardy  of  life  or  liberty  for  the  same  offense,"  etc. 
We  have  already  reached  the  conclusion  that  the  insolvent  is  not  being 
prosecuted ;  and  it  does  not  appear  that  he  has  been  prosecuted }  con- 
sequently, it  is  manifest  that  this  contention  is  groundless. 

The  quoted  articles,  with  slight  modifications,  have  been  imported 
from  the  4th,  5th  and  6th  amendments  to  the  federal  Constitution  into 
our  own,  and  the  charge  of  unconstitutionality  in  that  respect  is 
equally  groundless. 

VI. 

His  further  contention  is  that  the  plaintiff's  arrest  and  confinement 
in  pursuance  of  the  provisions  of  the  insolvent  law,  would  be  virtually 
an  imprisonment  for  debt,  and  therefore  illegal,  because  it  has  been 
abolished. 

Under  C.  P.  210  et  seq,  the  arrest  of  a  debtor  is  permitted  while  suit 
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is  pending^  or  nntil  be  shall  give  security  for  his  appearance  after 
judgment. 

By  the  terms  of  C.  P.  726  et  seq,  his  imprisonmeDt  is  permitted  after 
jndgmeDt,  under  certain  circumstances ;  and  one  of  them  is  to  compel 
him  to  make  a  surrender  under  the  insolvent  law.  These  statutes 
have  been  held  not  to  conflict  with  the  act  of  March,  1840,  which 
abolishes  the  writ  of  ea.  sa.  Anderson  vs.  Brinkley,  1  Ann.  126 
Thomhill  vs.  Christmas,  10  R.  543. 

For  a  like  reason  we  cannot  perceive  in  what  way  section  R.  S.  1807 
conflicts  therewith  j  for  it  merely  provides  that  when  an  accusation  of 
fraud  is  brought  against  an  insolvent  debtor  who  has  made  a  surrender 
and  is  found  guilty,  he  shall  be  deprived  of  the  benefit  of  the  insol- 
vent law  and  sentenced  to  imprisonment. 

In  NorthernBanTc  of  Kentucky  vs.  Squires,  8  Ann.  337,  it  was  said  that 
*'  it  seems  to  be  conceded  everywhere  to  be  well  settled  that  State  in- 
solvent laws,  as  to  contracts  posterior  thereto,  are  valid  and  binding 
between  citizens  of  the  State  where  such  laws  exist,  with  respect  to 
contracts  made  and  to  be  performed  in  that  State." 

It  does  not  lie  in  the  month  of  plaintiff,  who  is  in  court  on  his  own 
petition,  seeking  the  benefit  of  the  insolvent  law,  to  complain  of  its 
enforcement  against  him. 

There  is  no  question  here  as  to  whether  the  contract  between  him 
and  opponents  was  to  be  performed  in  New  York  or  Louisiana,  for  the 
reason  that  the  latter  have  taken  judicial  cognizance  of  plaintiffs  sur- 
render, and  joined  issue  vrith  him  in  the  courts  of  this  State,  and 
seek  therein  the  enforcement  of  the  insolvent  law  against  him. 

We  do  not  regard  such  imprisonment  as  being  an  imprisonment  for 
debt.  This  law  has  stood  the  test  of  half  a  century,  and,  in  our  opin- 
ion, does  not  conflict  with  the  law  abolishing  the  writ  of  ca.  sa, 

VII. 

It  is  next  strenuously  urged  by  plaintiff's  counsel  that  if  fraud  was 
perpetrated  at  all,  by  the  insolvent,  it  was  in  New  York,  and  that  tho 
same  is  not  cognizable  by  the  courts  of  this  State.  It  is  no  doubt 
true,  in  principle,  that  one  State  cannot,  in  virtue  of  its  criminal  laws, 
panish  acts  committed  against  the  laws  of  another  State. 

But,  in  the  case  of  Montesquieu  vs.  Hiel,  4  La.  52,  above  cited,  one 
of  the  questions  presented  was,  whether  proof  of  a  theft  committed  in 
France,  would  support  a  charge  of  fraud  made  in  the  courts  of  this 
State,  against  an  insolvent  debtor  who  had  made  a  surrender  under 
oar  insolvent  law. 

On  this  question  the  court  said  :  '^As  this  evidence  relates  solely  to  a 
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civil  actioDy  we  are  anable  to  perceive  the  force  of  the  objection  made 
to  ity  OQ  account  of  proving  a  fraud  committed  in  France.  It  is  true 
that  one  State  or  Government  will  not  punish  crimeA  committed  in 
Another,  by  public  prosecution,  but  it  does  not  follow^  as  a  necessary 
consequence,  that  an  offender  who  flees  from  the  State  whence  he  com- 
mitted the  crime,  shall  be  screened  against  pursuit  by  individuals 
whom  he  may  have  injured  in  the  country  where  he  has  taken  refuge. 

'*In  relation  to  the  civil  suit  he  must  be  subjected  to  the  laws  of  the 
latter  place." 

That  decision  is  particularly  applicable  to  the  instant  case,  because 

the  fraud  complained  of  was  begun  in  one  State  and  consummated  in 

another. 

VIII 

Objections  were  urged  on  behalf  of  plaintiff  to  the  judge^s  charge 
to  the  jury,  but  they  were  not  particularly  specified,  nor  set  out  in  a 
bill  of  exception,  and  cannot,  therefore,  receive  any  consideration. 
The  request  made  of  the  judge  to  prepare  and  submit  his  charge  to 
the  jury  in  writing,  came  too  late,  but  he  did  subsequently  reduce  it 
to  writing  and  file  it  in  the  record,  and  the  demand  was  substantially 
complied  with. 

IX. 

The  application  for  a  new  trial,  substantially  embraces  the  various 
issues  presented  in  the  argument,  and  it  was  overruled  by  the  judge  a 
quo,  after  careful  consideration }  and  our  study  of  the  case  has  im- 
pressed us  with  the  correctness  of  his  ruling.  ^ 

On  the  trial  thereof,  plaintiff's  counsel  offered  in  evidence  quite  a 
number  of  letters  and  papers,  in  support  of  his  contention,  but 
same  were  rejected  and  disallowed,  mainly  for  the  reason  that  they 
were  not  introduced  in  evidence  on  the  trial  of  the  case ;  and  there  is 
no  averment  to  the  effect  that  these  papers  constituted  newly  discov- 
ered evidence.  There  is  no  warrant  for  such  a  practice  and  we  ap- 
prove of  the  rejection  of  this  evidence. 

We  do  not  approve  of  that  part  of  the  judgment  of  the  court  a  qua 
which  taxes  the  cost  against  the  insolvent  personally.  It  should  have 
been  taxed  against  his  estate.  In  all  other  respects  we  think  the 
judgment  is  corret. 

It  is  therefore  ordered,  acUudged  and  decreed  that  the  judgment  ap- 
pealed from  be  so  amended  as  to  tax  all  cost  against  the  insolvent's 
estate,  and  that  it  be  in  all  other  respects  affirmed. 
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€fM$,  A.  Breaux  and   Wm.  Grant  for  the  Public  Administrator,  Ap- 
pellant. 

Leonard,  Marks  dk  Bruenn  for  the  Heirs,  Appellees. 


The  opinion  of  the  Conrt  was  delivered  by 

BssMUDEZ,  C.  J.  The  only  question  presented  is,  whether  the  Pub- 
lic Administrator  can  be  appointed  to  administer  this  succession. 

G.  L.  Smith,  who  was  domiciled  in  Arkansas,  died  there,  leaving  no 
will,  owning  property  in  that  State  and  personal  effects  in  Louisiana. 

Parties  claiming  to  be  the  sole  heirs  of  Smith  oppose  the  application, 
on  the  ground  that  there  is  no  necessity  for  an  administration ;  that 
the  heirs,  are  represented  in  this  State  and  are  in  possession  of  the 
property  left  by  the  deceased  therein  -,  that  the  estate  in  Arkansas  is 
nnder  the  charge  of  an  administrator,  and  that  the  property  in  this 
State  would  fall  under  his  administration. 

One  Parker  joined  in  the  application  of  the  public  administrator. 

The  District  Court  rejpcted  the  application  and  recognized  the  oppo- 
nents as  the  heirs  of  the  deceased,  with  certain  eveutual  liereditaiy 
rights. 

On  appeal,  the  Arkansas  administrator  joins  the  opponents  and  ap- 
pellees. 

Parker,  who  had  joined  in  the  application  for  the  administration,  has 
ceased  to  be  an  actor  in  the  case,  judgment  having  been  rendered  in 
his  favor,  in  a  particular  manner,  from  which  he  is  not  heard  to  com- 
plajn. 

There  can  be  no  doubt  that  had  Smith  died  intestate,  leaving  per- 
sonal property  in  this  State  over  which  creditors  here  could  have  ex- 
ercised claims,  and  had  he  left  no  heir  present  or  represented,  there 
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UrTos' 

ThsAccof  1870,  No.  87,  does  not  aathotise  the  appointment  of  the  Pablic  AdmiDietntor      |ii5     18| 
to  the  sacoession  of  a  party  dying  intestate,  where  the  heirs  of  the  deceased  are  present 
er  represented,  and  are  in  possession  of  the  property  left  by  him. 

The  eireomstanee  that  the  snocession  is  that  of  a  resident  of  another  State,  composed  of 
penomal  property,  which  by  the  law  of  jthe  domicile  Tests  in  the  administrator  there, 
does  not  Jasttfy  the  appointment  here,  where  the  heirs  oppose  it. 

The  nature  or  title  of  snoh  heirs  and  administrator  is  of  no  concern  to  the  Pablic  Admin- 
istrator. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  ot  Orleans. 
Monroe^  J. 
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would  have  arisen  a  proper  case  for  the  appointment  of  the  pablic  ad- 
ministrator. 

The  facts  are  not  so,  however. 

Smith  apparently  has  left  no  creditors  here.  His  heirs  are  repre- 
sented by  an  agent  and  they  are  in  possession  of  what  property  he  has 
left  in  this  State,  whether  in  his  name  or  not.  They  have  besides  been 
judicially  recognized  to  be,  as  such,  entitled  to  the  possession  of  that 
property. 

The  administrator  does  not  charge  that  this  judgment  of  recognition 
is  erroneous.  The  public  administrator  contends  that,  true  if  it  be, 
that  th«)  heirs  are  in  possession,  this  cannot  avail  them,  as,  under  the 
Arkansas  law,  the  personalty  vests  in  the  administrator  and  not  in  the 
heirs,  who  can  receive  the  same  only  after  due  liquidation  of  the  estate. 

Of  what  concern  can  it  be  to  the  public  administrator  that  this  be  or 
not  BO,  in  a  case  in  which  both  the  administrator  and  heirs  oppose  his 
appointment? 

As  w^ell  might  he,  in  a  case  in  which  a  surviving  spouse  in  commu' 
nity  and  the  children  of  the  consort  dying  intestate,  would  oppose  his 
prayer  for  appointment,  urge  that  the  naked  ownership  is  in  the  latter 
and  the  usufruct  or  possession  in  the  former.  Surely  in  such  a  case  he 
could  make  no  show  for  appointment.    Neither,  then,  can  he  here. 

From  the  allusion  made  to  the  appearance  of  the  Arkansas  adminis- 
trator, it  is  not  to  be  inferred  that  his  representative  capacity  is  recog  • 
nized,  as  that  is  not  a  factor  in  the  decision,  which  hinges  solely  upon 
the  presence  of  the  heirs  and  their  possession  of  the  estate. 

The  purpose  which  the  Legislature  intended  to  accomplish  when  it 
created  the  trust  of  public  administrator,  was  to  provide  for  a  prompt 
and  safe  custody  of  the  property  composing  vacant  successions,  which 
otherwise  might  be  exposed  to  ruin  and  devastation. 

Hence  it  is  that  the  law  distinctly  provides  that  it  is  only  where  the 
deceased  has  left  n  >  will  appointing  an  executor,  and  where  there  are 
no  heirs  present  or  represented,  that  the  public  administrator  can  be 
put  in  charge  of  an  unclaimed  estate,  and  that,  even  where  appointed, 
his  functions  cease  on  the  recognition  of  the  heirs. 

It  has  accordingly  been  held  that  where  the  heirs  have  taken  posses- 
sion the  public  administrator  cannot  interfere.    28  Ann.  573. 

It  is  clear  to  our  minds  that  under  this  statute  creating  the  office  of 
public  administrator,  the  contingencies  under  which  the  appointment 
claimed  could  have  been  conferred  have  not  occurred,  and  that  there 
is  no  error  in  the  judgment  complained  of.  Vide  Act  No.  87  of  1870, 
p.  120. 

Judgment  affirmed. 
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No.  10,109. 
H.  Grabenhsimbr  vs.  John  B.  Budi>,  Sheriff,  et  al8. 

The  sheriff  is  respoiuiible  to  the  ii^ured  party  for  all  dama/^ea  occasioned  through  his  negli- 
gence, malfeasance  or  miscondact  or  that  of  his  deputies. 

The  party  who  obtains  an  attachment  of  his  debtor's  property,  and  realises  nothing  thereby, 
beeaase  a  second  writ  obtained  against  the  same  property  is  designedly  executed  in  a^i- 
Tance  of  his,  by  a  depaty  sheriff  with. fall  knowledge  of  the  facts,  is  entitl<>d  to  recover 
damages  against  the  sheriff. 

The  meastore  of  snch  damages  is  not  the  amount  of  his  claim,  if  it  exceeds  the  value  of  the 
debtor's  property  which  the  ii^nred  party  intended  to  reach  :  but  he  cannot  recover  more 
than  he  would  have  received  if  the  officer  had  done  his  duty. 

APPEAL  from  the  Nineteenth  District  Court,  Paridh  of  Terrebonne. 
Allen,  J. 


Knobloch,  Moore  dt  JBocJeaiia;  for  Plaintiff  and  Appellant. 

L.  F,  Suthon  and  T,  L,  Winder,  for  Defendants  and  Appellees. 


The  opinion  of  the  Coart  was  delivered  by 

Pocni,  J.  The  sheriff  and  his  bondsmen  are  sued  for  damages  in 
the  sum  of  $2113  91,  alleged  to  have  been  caused  to  plaintiff  through 
the  malfeasance  and  misconduct  of  the  sheriff^s  deputy.  The  judg- 
ment of  the  district  court,  resting  on  the  verdict  of  a  jury,  was  in 
favor  of  the  defendants,  and  plaintiff  appeals. 

The  facts  are  as  follows  : 

Plaintiff,  as  creditor  of  one  S.  Simon,  in  the  sum  of  $2113  91,  sued 
out,  and  obtained,  a  writ  of  attachment  of  his  debtot^s  property,  con- 
sisting of  the  contents  of  a  country  store,  and  placed  the  writ  in  the 
hands  of  the  sheriff  for  immediate  execution. 

While  the  papers  were  being  prepared,  the  counsel  of  another  creditor 
of  Simon,  having  been  informed  thereof  by  a  deputy  sheriff,  hurriedly 
prepared  papers  for  an  attachment  of  the  same  property,  which  were 
completed  in  tht;  attorney's  office  by  the  clerk  of  the  court,  who  had 
been  sent  for  through  the  same  deputy  sheriff. 

Hiring  a  fleet  horse,  counsel  placed  the  writ  which  he  had  thus  ob- 
tained in  the  hands  of  this  deputy  sheriff,  with  special  instructions  to 
hurry  to  the  store,  at  a  distance  of  eleven  miles  from  the  court-house, 
and  to  serve  the  process  in  advance  of  the  service  to  be  made  by  the 
sheriff  of  the  writ  first  obtAiued  by  plaintiff's  counsel,  and  first  placed 
in  his  hands. 

The  plan  was  carried  out,  and  the  attachment  under  the  second  case, 
subsequently  filed,  had  been  executed  by  the  deputy  when  the  sheriff 
reached  the  store,  and  the  result  was  that  the  entire  contents  of  the 
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Btore  were  absorbed  by  the  attachment  issued  in  the  se^cnd  suit,  and 
that  plaintiff  took  nothing  by  means  of  his  process. 

Under  the  plain  text  of  the  Law,  and  in  keeping  with  numerons  ad- 
judications on  the  subject,  it  is  an  undeniable  proposition  that  the 
sheriff  is  responsible  in  damages  to  the  party  injured  through  the  mal- 
feasance^ misconduct  or  delinqaeucy  of  his  deputy.  C.  P.  Art.  764 ; 
Revised  Statutes,  sec.  3594;  Wilkins  vis.  Bobo,  13  Ann.  430;  Marshall 
vs.  Simpson,  13  Ann.  437;  Bogel  vs.  Bell,  15  Ann.  163;  State  ex  rel. 
Attorney  General  vs.  Budd,  sheriff,  39  Ann.  232. 

According  to  the  showing  made  by  the  record  in  this  cane,  the  un- 
questioned right  in  law  of  the  plaintiff,  Grabenheimer,  was  that  his 
writ  should  have  been  executed  before  the  attachment  sued  oat  in  the 
second  suit,  filed  on  that  day,  against  the  common  debtor ;  and  nnder 
that  state  of  things  he  would  have  been  entitled,  as  fruits  of  his  legal 
vigilance  and  of  his  ranking  seizure,  to  the  proceeds  of  the  debtor's 
property,  which  were  otherwise  absorbed  by  the  creditor  in  the  second 
suit. 

He  had  taken  all  the  legal  steps  necessary  to  a  fair  accomplishment 
of  that  result,  and  as  he  has  been  illegally  thwarted  in  his  lawful  de- 
sign the  question  recurs  to  trace  the  cause  of  his  defeat,  resulting  in  a 
clear  loss. 

The  record  answers  that  the  cause  was  the  illegal  and  very  repre- 
hensible conduct  of  the  deputy  sheriff  who  served  the  second  creditor's 
process,  with  the  avowed  intention  and  design  of  beating"  the  first 
attachment;  and  according  to  law  the  sheriff  ''  remains  responsible  " 
therefor. 

The  acts  performed  by  the  deputy  in  his  ofQcial  capacity,  are  the 
acts  of  the  sheriff,  and  although  the  latter  was  designedly  kept  in  ig- 
norance of  his  deputy's  movements  in  the  premises,  the  law  holds 
him  as  rigorously  responsible,  as  if  both  writs  had  been  placed  in  his 
own  hands,  and  he  had  wittingly  given  an  illegal  preference  to  one  of 
the  writs  over  the  other. 

It  is  part  of  a  sheriff's  duty  to  have  his  deputies  under  proper  con- 
trol, and  to  see  that  they  honestly  and  impartially  perform  their  official 
duties. 

Having  concluded  that  the  sheriff  is  liable  to  plaintiff  in  the  premises, 
we  must  now  fix  the  quantum  of  damages. 

Plaintiff's  counsel  contend  that  the  amount  of  his  claim  $2113  91,  is 
the  measure  of  damages,  and  they  rely  on  the  provisions  of  section 
3594  of  the  Revised  Statutes,  which  provides,  in  substance,  that  the 
party  injured,  through  the  failure,  neglect  or  refusal  of  the  sheriff,  in 
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connectioD  with  such  writs,  is  entitled  to  recover  the  full  <'  amouDt 
owing  on  the  claim  sued  on." 

But  manifestly  that  provision  of  the  law  must  be  construed  with 
reference  to  the  hypothesis  that  under  the  circnmstances  of  the  eaae, 
the  whole  '^  amount  owing  on  the  claim  sued  on/'  could  have  been 
satisfied  out  of  the  debtor's  property  which  escaped  through  the  negli- 
gence or  misconduct  of  the  sheriff  or  his  deputies. 

The  law  means  to  compel  the  sheriff  to  indemnify  the  injured  par^y, 
but  it  surely  could  not  intend  to  coerce  him  to  guarantee  the  claim 
sued  OD. 

The  instant  case  very  aptly  illustrates  the  distinction  which  courts 
must  observe  in  the  application  of  the  law. 

All  the  property  of  Simon,  the  debtor,  was  attached  under  the  pro- 
cess hereinabove  described,  and  at  the  sale  made  thereunder,  it  real- 
ized as  clear  proceeds,  after  deducting  costs,  taxes  and  the  lessor's 
privilege,  the  insignificant  sum  of  S215  25. 

That  is  the  sum  which  plaintiff  would  have  lealized  if  his  process 
had  been  served  as  it  should  have  been,  and  that  sum  is  therefore  the 
extent  oi  the  loss  which  plaintiff  has  sustained  through  the  fault  of  the 
sheriff. 

The  rule  is  settled  that  in  such  cases  the  injured  party  cannot  re- 
cover more  than  he  would  have  received  if  the  ofiicer  had  done  his 
duty.     Marshall  vs.  Simpson,  13  Ann.  437;  Bogel  vs.  Bell,  15  Ann.  163. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  and  the  verdict  of  the  jury  be  set  aside  and  annulled, 
and  it  is  now  ordered  that  plaintiff  do  have  and  recover  judgment  in 
the  sum  of  $215  25,  with  legal  interest  from  judicial  demand,  against 
John  B.  Budd,  sheriff,  and  his  official  sureties,  John  D.  Wright  and 
Henry  C.  Duplantis,  jointly  and  severally,  with  recognition  of  mort- 
gage on  the  defendant  Dudd's  property,  according  to  sec.  4  of  act  52  of 
1880,  and  that  he  recover  his  costs  in  both  courts. 


No.  10,103. 
Michel  A.  Bkcnel  vs.  Joskfh  Waguespack. 

The  eTidenoe  in  the  caae  fails  to  eatabliah  the  claim  with  that  certainty  required  to  aapport 
a  Judgment. 

When  A  co-owner  of  indivislon  of  immovable  property  brings  an  action  in  his^wn  name  tor 
the  entire  damage  done  to  the  estate  by  a  trespasser,  the  citation  in  snch  suit  will 
ayail  to  interrupt  prescription  as  to  the  other  co-owner  who  afterwards  intervenes  and 
joins  in  the  action .  1  he  suit  was  necessarily  for  his  benefit,  entitling  him  to  an  ac- 
oonnt  fh>m  the  plaintiff  in  case  of  recovery,  and  it  informed  defendant  of  the  entir 
cavse  and  object  of  the  claim  and  of  the  titles  on  which  it  was  founded. 


40     109| 
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APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  St.  John 
the  Baptist.    Bost^  J. 


O.  O.  Frovosty  for  Plaintiff  and  Appellee. 

W.  J*  Waguespack  and  JB.  G.  Dugue  for  Defendant  and  Appellant. 

B4rault  &  Ghenet  for  Intervenor. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaiuliff  claims  $15,000  for  3000  trees  alleged  to 
have  been  cut  by  defendant  on  his  land. 

The  petition  affords  no  better  desciiption  of  the  locus  of  the  alleged 
trespass  than  the  simple  setting  out  the  metes  and  bounds  of  a  track 
belonging  to  plaintiff  of  about  2000  acres,  and  no  more  particular 
designation  of  the  time  than  the  allegation  that  it  was  committed 
'•  during  the  high  water  of  1884." 

That  high  water  was  occasioned  by  the  Davis  crevasse,  which  is 
shown  to  have  occurred  on  Marcli  8,  1884,  and  lasted  through  the 
month  of  June. 

An  exception  was  taken  on  the  ground,  amongst  others,  that  the 
petition  did  not  state  with  sufficient  certainty  the  time  when  and  place 
where  the  acts  charged  were  committed.  This  exception  was  over- 
ruled :  but  the  defect  complained  of  assumed  importance  in  view  of 
the  defendant's  subsequent  plea  of  prescription,  because  the  citation 
was  not  served  until  after  May  13,  1885,  and  it  became  important  to 
know  whether  the  acts  charged  were  committed  before  or  after  that  date 
iu  1884,  inasmuch  as  the  prescription  applicable  is  that  of  one  year. 
The  impossibility  of  determining  from  the  allegations  of  the  petition 
whether  the  plea  of  prescription  is  applicable  or  not,  serves  to  estab- 
lish the  seriousness  of  the  exception,  and  its  overruling  left  open  a 
nice  question  as  to  whether  the  burden  of  proof  devolved  on  plaintiff 
to  establish  that  the  acts  were  done  within  the  prescriptive  term  or  on 
defendant  to  show  that  they  were  done  without  it. 

It  is  not  necessary  to  determine  this  question  here,  but  for  future 
guidance  see  Powers  vs.  Foucher,  12  Mart.  O.  S.  70 ;  Hubnall  vs.  Watt, 
11  Ann.  57. 

But  the  vaguenesA  and  uncertainty  exhibited  in  the  petition  and  in 
the  proof  as  to  date,  extend  to  the  whole  evidence  in  the  case. 

We  have  been  at  pains  to  read  it  with  great  care  and  we  find  it  im* 
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possible  to  hold  that  plaiutiff  has  establisLed  his  claim  with  anything 
approaching  that  degiee  of  certainty  which  is  essential  to  support  a 
judgment. 

Plaintiff  and  defendant  own  contiguous  lands  in  the  swamp,  and 
during  the  overflow  both  had  hands  employed  in  cutting  timber  on 
their  respective  estates.  A  large  number  of  other  persons  were  also 
^ligSkged  in  cutting  timber  in  the  swamp. 

No  witness  is  produced  who  ever  saw  any  of  defendant's  hands  cut- 
ting on  plaintifiTs  land.  There  is  no  direct  or  positive  evidence  of  the 
trespass  charged  of  any  kind.  Plaintiff's  whole  case  rests  on  infer- 
ence drawn  from  the  fact  that  at  certain  points  the  cutting  on  defend- 
ant's land  seems  to  have  extended  across  the  line  of  plaintiff.  But  the 
evidence  of  defendant's  plantation  manager  shows  that  he  visited  the 
hands  a  number  of  times  during  the  cutting  and  always  found  them 
within  his  line  and  warned  them  against  crossing  the  defendant's  line, 
and  nobody  proves  that  they  ever  did  cross  it.  It  was  certainly  possi- 
ble that  others  might  have  committed  the  trespass,  and  it  is  not 
brought  home  to  defendant.  The  trespass  seems  not  to  have  been  dis- 
covered until  long  after  its  commission  when  defendant's  vagrant  wood- 
choppers  had  scattered  and  the  means  of  proving  the  actual  facts  had 
been  lost  to  both  parties. 

Plaintiff  has  no  doubt  suffered  a  loss,  but  he  ''  must  have  grounds 
more  relative  than  this  "  before  he  can  compel  the  defendant  to  make 
it  good. 

As  the  judgment  must  be  of  noa-suit  only,  we  are  compelled  to  re- 
view that  part  of  the  judgment  appealed  from  which  sustained  the 
plea  of  prescription  as  against  the  intervention  of  Lezin  Becnel. 

The  suit  was  originally  brought  in  the  name  of  M.  Becnel  only,  who 
sued  as  sole  owner  of  the  land  and  claimed  the  whole  damage  for  the 
trespass. 

It  subsequently  transpired  that  Lezin  Becnel  was  an  undivided  co- 
o?mer  of  the  land  and  he  thereupon  Hied  an  intervention  alleging  that 
fact  and  joined  in  the  demand.  This  intervention  was  not  filed  until 
long  after  the  lapse  of  the  prescriptive  teim,  and  the  plea  of  prescrip- 
tion as  against  the  imtervenor  was  sustained  by  the  judge  a  quo.  The 
correctness  of  this  judgment  depends  on  whether  the  intervener  was 
entitled  to  the  benefit  of  the  interruption  resulting  from  the  citation 
on  the  principal  demand.  We  think  he  was,  under  the  authorities 
cited  by  his  learned  counsel  and  others. 

The  suit  was  by  one  undivided  owner  against  a  trespasser^  and 
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elaimed  the  damage  to  the  entire  property  by  the  trespass,  and  is  as- 
similated to  the  right  of  sach  a  co-owner  to  bring  a  petitory  action 
for  the  whole  property  against  a  trespasser,  which  has  been  main- 
tained.    Pearson  vs.  Giice,  6  Ann.  232. 

If  plaintiff  had  recovered  it  would  have  enured  to  the  joint  benefit 
of  his  co-owner,  who  could  have  compelled  him  to  account.  The  action 
clearly  indicated  to  defendant  the  entire  cause  and  object  of  the  claim 
and  the  titles  on  which  it  was  founded,  which  was  sufficient  to  inter- 
rupt prescription  as  to  both  the  co-owners.  Flower  vs.  O^Connor,  17 
La.  213 ;  Blanc  vs.  Dupre,  36  Ann.  847;  Satterlee  vs.  Morgan,  33  Ann. 
646. 

We  shall  reverse  the  entire  judgment  appealed  from  amd  replace  it 
by  a  judgment  of  non-suit  against  both  plaintiff  and  intervenor,  leav- 
ing the  rights  of  all  as  they  were  before  the  suit. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed,  and  it  is  now  ad- 
judged and  decreed  that  there  be  judgment  rejecting  the  demands  of 
both  plaintiff  and  intervenor  as  in  case  of  non  suit  at  their  proper  cost 
in  the  lower  court,  the  costs  of  appeal  to  be  divided  between  plaintiff 
and  defendant. 


l^  jgi  No.  9882. 

49  i3«o  The  Whitney  Iron  Works  Company  vs.  George  B.  Redss. 
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1U7     sn         When  niauufsctnreni  oblige  theniBelves  to  funiish  machinery  to  a  plant'Or  of  flrst-olasa  inat«- 

I  40    llil  '^"^  "*^  workmanship  and  free  from  damaging  defects,  and  guarantee  the  work  for  one 

JllO    4881  year,  and  that  aame  shall  be  first  erected  in  their  shops,  as  far  as  practicable,  in  order 

that  the  planter,  or  his  engineer,  may  inspect  the  same  before  their  delivery  on  board  of 

steamboat  at  the  port  of  New  Orleans,  for  shipment  to  him,  and  on  due  notifloation  he 

makes  the  inspection,  and  thereafter  I'eoeives  and  uses  said  machinery,  the  burden  of 

proof  is  on  defendant  to  establish  the  following  facta,  viz : 

Ist.  That  the  workmanship  and  material  were  not  of  first-class ;  but.  on  the  contrary,  same 
were  affected  with  damaging  defects ; 

3d.  To  I'econcile  his  apparent,  and  implied  acceptance  of  the  mill  and  machinery,  resuKang 
from  his  use  of  same  in  bearing  ofi"  his  crops,  with  his  claim  that  some  were  in  many  es- 
sential particulars  defective,  both  as  to  workmanship,  and  material ; 

3d.  To  establish  by  clear,  and  satisfaottiry  evidence  that  the  mill  and  machinery  had  received 
''  fair  UMoge  "at  his  hands,  otherwise  he  cannot  defeat  his  contract  to  pay  the  price. 

4th.  Holding  under  such  a  contract  a  large  and  valuable  property,  the  defendant  not  having 
established  the  condiHoru  precedent,  is  not  entitled  to  delay  proceedings  for  the  purpose  of 
having  heard  the  evidence  of  his  witnesses  as  to  the  qwinUtm  of  damages. 

.5th.  A  judgment  taxing  cost  is  an  interlocutory  decree,  though  rendered  after  the  jadg- 
ment  in  the  cause,  and  separately  signed ;  but  same  cannot  be  revised  or  reviewed  in 
case  the  evidence  in  support  of  it  has  not  been  reduced  to  writing,  and  is  not  in  the  record. 
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APPEAL  from  the  IVenty-secoiid  District  Coort,  Parish  of  Ascen- 
Bion.    Duffel,  J. 

David  N,  Barrage,  for  Plaintiff  and  Appellee. 

-E?.  N.  Fugk  and  B,  N.  Sims,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  deliverc^d  by 

Watkins,  J.  This  suit  was  brought  to  enforce  specific  compliance 
with  the  terms  of  a  contract  of  sale,  made  to  the  defendant  of  certain 
machin«^ry  for  the  manufacture  of  sugar  and  molasses. 

The  same  consisted  of  a  five  roll  mill  and  an  engine,  with  all  the 
necessary  gearing,  fixtures  and  appurtenances  to  make  it  complete  and 
fit  it  for  manufacturing  operations,  and  all  of  which  are  carefully  de- 
tailed in  the  written  specification|,  which  were  submitted  to  the  de- 
fendant and  accepted  by  him  on  the  8th  of  May,  1884,  with  some 
slight  modifications. 

After  enumerating  with  great  particularity  the  length  and  diameter 
of  the  rolls;  the  thickness  of  the  shells;  the  material  and  diameter  of 
the  shafts  and  journals ;  the  fashion  and  pattern  of  the  flanges ;  the 
character  and  composition  of  the  bed-plates,  cane  knife,  king-bolts, 
and  juice-pans,  among  others,  the  specifications  set  out  the  following 
gpeeiul  covenants  on  the  part  of  the  corporation,  viz  : 

L  That  all  material  and  workmanship  shall  be  of  first-class,  and 
free  from  damaging  defects. 

2.  That  the  work  is  guaranteed  for  one  year  under  fair  usage. 

3.  That  the  liability  of  the  corporation  is  limited  to  repairing  any 
defective,  or  broken  parts,  in  the  shortest  possible  time. 

4.  That  the  defendant  is  fully  guaranteed  against  any  infringement 
of  patents. 

5.  That  plaintiff  will  '<  erect  all  of  said  machinery  in  their  shops, 
as  far  as  practicable ''  in  order  that  defendant,  or  his  engineer,  may  in- 
spect the  same  before  shipment. 

6.  That  said  company  will  furnish  a  full  set  of  blue-print  drawings 
for  the  mill  and  its  foundations.* 

7.  That  it  will  deliver  all  the  machinery  f.  o.  b.  of  steamboat  in 
this  city,  and  have  same  ready  for  shipment  on,  or  before  the  1st  of 
September,  1884. 

The  price  stipulated  was  $15,750,  payable  in    four  equal  install- 
ments, for  which  the  defendant  consented  to  execute  his  promissory 
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notes,  payable  reBpectively  on  tlu  20th  of  December,  1884,  and  Feb- 
ruary, April  and  June,  1885,  and  indorsed  by  John  Reus. 

The  defendant  agreed  to  furnish  two  of  those  notes  when  the  ma- 
chinery was  ready  for  shipment,  and  the  other  two  on  the  Ist  of  Octo- 
ber, 1884. 

The  plaintiff  company  avers  that  the  mill,  engine  and  all  the  ma- 
chinery were  completed  according  to  contract,  and  deliveied  in  good 
order  on  a  steamboat  in  the  city  of  New  Orleans  for  shipment ;  and 
that  same  uere  received  by  the  defendant,  and  shipped  to  his  Ger- 
mania  plantation,  and  erected  in  his  sugar-house. 

That,  in  conformity  with  the  contract,  the  company  previously 
erected  said  machinery,  in  its  sliops,  and  that  it  was  there  examined 
and  inspected  by  John  Reus  and  J.  C.  Lear,  engineer,  for  the  defend- 
ant; and  same  were  by  him  accepted. 

The  company  avers  full  compliai^e  with  all  the  stipulations  of  the 
contract,  and  that  it  is  entitled  to  have  and  receive  said  notes  from  the 
defendant,  who  has  failed  to  comply  with  his  part  of  same,  and  has 
refused  to  furnish  or  deliver  said  notes,  notwithstanding  he  has  been 
repeatedly  requested  so  to  do ;  and  prays  judgment  compelling  de- 
fendant to  comply  therewith,  aud  furnish  said  notes,  and  for  a  money- 
judgment  against  him  for  such  part  of  same  as  shall  become  due  dur- 
ing the  pendency  of  this  suit,  with  recognition  of  vendor's  lien  on  the 
property. 

The  company  also  demands  $794  as  the  value  of  extra  work,  and 
the  restitution  of  certain  tools  and  implements  loaned  to  the  defend- 
ant, or  their  alternate  value. 

The  defendant  pleads  tlie  general  issue,  and  ad*nits  the  execution  of 
the  contract ;  but  denies  that  plaintiff  has  carried  it  out,  on  his  part,  in 
good  faith.  He  avers  further,  that  the  company  has  done  no  act 
thereunder  which  entitles  it  to  a  specific  performance,  or  the  paymen  t 
of  the  pric6. 

He  further  avers  that  many  parts  of  said  machinery  were  constructed 
of  defective  material }  that  the  workmanship  was  bad  and  rough ;  that 
Bcarely  any  piece  of  machinery  would  fit  after  being  transferred  to  the 
sugar-house  -,  and  that,  after  being  therein  erected,  said  machinery,  as 
a  whole,  in  the  defectiveness  of  material  and  workmanship,  *^  stood 
and  stands  as  a  reproach  and  disgrace  to  the  prevailing  improved 
methods  and  facilities  for  the  construction  of  plantation  machinery." 

He  denies  that  he,  or  any  person  for  him,  ever  accepted  any  part  of 
said  machinery  in  plaintiff's  shops  in  New  Orleans,  as  alleged 

He  avers  that  he  discovered  the  defectiveness  of  portions  of  said 
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machinery  after  same  had  been  shipped,  and  promptly  notified  the 
plaintiff  company  and  made  complaint. 

The  answer  there  specifies,  among  others,  the  following  defects  in 
the  mill  and  machinery,  to  wit : 

1.  That  the  blae-print  drawings  for  the  foundations  were  incor- 
rectly made,  and  caused  him  a  loss,  in  material  and  extra  work,  over 
$400. 

2.  That  during  the  grinding  season  the  bed- plate  of  the  three-roll 
mill  was  broken,  owing  to  the  insufilciency  of  the  foundation  bolts  and 
vrashers. 

3.  That  both  of  the  shafts  of  the  two-roll  mill  became  loose. 

4.  That  the  intermediate  carrier  failed  to  deliver  the  bagasse. 

5.  That  five  of  the  cogs  in  the  cast-iron  pinion — which  the  contract 
required  should  be  of  steel — were  broken  on  account  of  the  defective- 
ness of  the  material. 

6.  The  juice-pan  of  the  three-roll  mill  was  made  too  short  and 
narrow,  in  conseqaence  of  which  the  cane-juice  ran  over,  and  beyond 
the  edge  of  the  pan,  and  over  the  jouruals,  and  much  of  it  was  lost  or 
wasted. 

7.  That  the  patent  cat- off,  or  joy- valve,  that  was  attached  to  the 
engine  so  that  the  steam  could  bQ  cat  off  at  any  point  of  the  stroke, 
woald  not  work ;  nor  would  the  reversing -lever  operate  well. 

Defendant  also  avers  that  after  much  loss  of  time  and  great  expense 
for  labor  he  was  compelled,  in  order  to  prevent  the  total  loss  of  his 
crop  of  1884,  to  employ  and  use  said  machinery  to  bear  it  off. 

That  through  the  fault  and  negligence  of  plaintiffs  in  the  non-per- 
formance of  its  part  of  said  contract,  in  the  particulars  specified,  he 
has  suffered  damages  to  the  extent  of  $10,000  for  the  year  1884,  and  a 
like  sum  for  1885. 

That  plaintift'^s  full  and  complete  compliance  with  the  terms  of  the 
contract  was,  and  is,  a  condition  precedent  to  his  recovery  of  him ; 
and  that  he  refused  to  deliver  to  plaintiffs  his  notes  on  the  ground 
that  the  machinery  famished  was  greatly  defective,  both  as  respects 
material  and  workmanship. 

He  prays  judgment  rejecting  all  of  plain tiff^s  demands  at  his  cost 
and  for  judgment  in  his  favor  on  his  reconventiona^  demand. 

The  pleadings  are  quite  elaborate  and  difficult  of  satisfactory  analy- 
sis, but  we  have  endeavored  to  furnish  a  fair  and  concise  synopsis  of 
the  demands  and  connter-claims  of  the  parties  to  this  intricate  and  ab- 
struse litigation. 
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It  is  apparent  from  the  foregoing  statement  that  the  three  important 
questions  for  determination  are : 

1.  Was  the  workmanship  and  material  of  first  class,  and  free  from 
damaging  defects  t 

2.  Did  the  mill  and  machinery  receive  fair  usage  at  the  defendant's 
hands  while  same  was  in  process  of  erection  in  his  sugar-house,  and 
while  it  was  in  his  possession  and  being  operated  by  him  f 

3.  Did  plaintiff  company  furnish  a  full  set  of  blue- print  drawings 
for  the  mill  and  foundations,  as  stipulated  in  the  contract  t 

I. 

The  burden  of  proof  is  upon  the  defendant  to  establish  that  the 
workmanship  and  material  were  not  first-class,  but  were  affected  with 
damaging  defects;  because  the  opportunity  had  been  afforded  him  of 
inspecting  the  machinery  in  the  company's  shops  before  shipment. 

Having  accepted  delivery  of  the  goods,  and  shipped  them  to  his 
plantation  and  erected  them  in  his  sugar-house,  and  used  tlie  same  in 
bearing  off  the  crops  of  1884,  1885  and  1886,  it  became  defendant's 
duty  to  reconcile  his  apparent  and  implied  acceptance  of  the  mill  and 
machinery,  resulting  therefrom. 

Defendant  must  also  show  affirmatively  that  the  mill  and  machinery 
received  fair  usage  at  his  hands  while  in  course  of  erection  and  subse- 
quent operation. 

While  the  defendant,  in  his  answer,  does  not  formally  demand  the 
annulment  of  the  contract,  in  whole  or  in  part,  on  account  of  the 
vices  and  defects  enumerated,  it  is  in  effect  the  action  quanti  minorift, 
set  up  by  way  of  a  reconventional  demand. 

II. 

On  the  trial  all  of  the  vaiious  issues  presented  by  the  pleadings 
were  traversed  by  the  testimony  of  various  witnesses — experts  and 
non-experts~witli  the  exception  of  defendant's  reconventional  de- 
mand, proof  of  which  was  resisted  by  the  plaintiff  company  in  the 
court  below,  and  successfully,  as  the  defendants'  numerous  bills  of 
exception  will  show. 

In  this  court  his  council  urgently  press  them  upon  our  attention  and 
ask  us  to  review  them  and  rever8<»  the  rnliogs  of  the  judge  a  quo. 

Thf  y  are  to  the  effect  that  he  tendered  various  witnesses  by  whom 
to  prove,  among  others  the  following  items  of  damage,  viz : 

1.  Damages  suffered  by  him  during  the  grinding  season  of  1884, 
^'on  account  of  the  bad  condition  of  the  machinery  furnished  by 
plaintiffs." 
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2.  The  loss  and  damage  caused  by,  and  ^hich  was  the  direct  result 
of  "  the  damaging  defects  in  the  machinery  made  by  the  plaintiffs.^' 

3.  The  damages  and  injury  sustained  bj  reason  of  defective  plans 
faroished  by  plaintiffs  for  the  erection  of  the  foundations  of  the  mill 
and  engine ;  and  the  defective  construction  of  said  foundation,  and  in 
cost  of  labor  and  material. 

4.  The  cost  of  removing  defective  parts  of  said  machinery  out  of 
the  sugar  house ;  the  transportation  to  New  Orleans ;  and  of  replacing 
the  same,  including  engineer's  labor,  cost  of  other  labor,  handling 
freight  to  and  from  New  Orleans — said  defective  parts  embracing  the 
two-roll  mill,  the  broken  bed-plate,  the  intermediate  carrier,  patent 
joy- valve,  etc. 

5.  The  cost  of  repairs  incurred  by  him  daring  the  year  1885,  and 
aggregating  about  $1500. 

6.  To  prove  ''  all  and  singular  the  allegations  in  this  answer  re- 
lating to  the  loss  sustained  in  1884." 

The  Court  refused  to  admit  this  mass  of  evidence  upon  the  ground 
that  under  the  reservation  in  the  contract,  viz  : 

"  We  will  guarantee  our  work  for  one  year,  under  fair  usage,  limit- 
ing our  liability  to  replacing  any  defective  or  broken  parts,  in  the 
shortest  possible  time.'J 

The  plaintiff  company  can,  under  no  oireumstawies,  be  held  for  any- 
thing beyond  the  cost  of  replacing  the  broken  parts  of  the  machinery 
made  by  them ;  and  that  any  damage  resulting  from  defectiveness  of 
material  or  workmanship  must  be  borne  by  the  defendant. 

But,  in  the  present  condition  of  the  case,  it  is  manifestly  to  the  in- 
terest of  all  parties  that  we  should  first  look  into  the  record,  and  ex- 
amine the  testimony,  and  determine  whether  the  defendant  has  estab- 
lished, by  a  clear  preponderance  of  evidence,  that  the  workmanship 
and  material  of  the  mill  and  engine  were  not  of  first  class,  but  were 
affected  by  damaging  defects ;  and  that  the  mill  and  machinery  had 
received  fair  usage  at  his  hands  while  in  the  .course  of  erection  and 
subsequent  operation. 

We  shall  therefore  postpone  consideration  of  the  judge's  rulings 
until  that  is  done. 

III. 

The  district  judge  tried  the  case,  and  heard  and  knew  the  witnesses 
—or  very  many  of  them — and  the  section  of  the  State  in  which  he 
presides  is  one  in  which  the  cultivation  and  manufacture  of  sugar  and 
molasses  is  a  prominent  industry,  and  it  may  be  presumed  that  he  is 
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quite  familiar  with  the  subjects  dealt  with  iu  this  case ;  therefore, 
great  weight  must  be  attached  to  his  opinion. 

He  says ;  "  Planters  and  parpenters,  overseers  and  bricklayers,  so- 
called  engineers,  have  all  hod  their  say. 

"  They  noticed  the  frequent  stoppages  of  the  mill ;  they  saw  the 
broken  plate  and  loose  roller-shafts,  the  overflow  of  juice  and  the 
dropping  cane — but  few  of  them  could  explain  or  give  the  scientific 
causes  for  the  effects  they  saw ;  because,  not  being  competent  experts 
but  being  non- professionals,  and  having  made  no  serious  study  of 
engineering,  or  mechanism,  used  in  sugar-houses,  they  could  advance 
naught  but  their  own  crude  opinions. 

"  Over  this  mass  of  evidence  (700  pages)  we  have  gone  several  times ; 
have  carefully  condensed  it ;  grouped  it,  and  analyzed  it^  have  spared 
no  pains  in  the  study  of  the  case — and  we  have  had  ample  time  to 
study  it." 

He  then  found  the  following  substantial  facts  established  : 

That  the  plaintiff  company  did  replace  all  defective  or  broken  parts 
of  the  machinery  within  the  shortest  possible  delay;  said  broken  parts 
having  been  sent  to  their  domicile  in  New  Orleans  by  the  defendant, 
from  time  to  time,  when  said  breakages  occurred  -,  and  that  plaintiffs^ 
employees  were  repeatedly  sent  to  defendant's  G^rmania  plantation  to 
aid  him  in  the  erection  of  the  machinery. 

He  says :  ''  Plaintiffs'  witnesses,  Scott,  Cummings,  Wilbreth,  Pear- 
son, Duncan,  Flowers,  Ormsby,  Vannot,  McMahon,  Taylor,  et  aiU.,  all 
experts,  who  have,  many  of  them,  aided  in  the  construction  of  several 
sugar  mills,  all  agree  in  saying  that  the  material  and  workmanship  of 
defendant's  mill  are  (of)  first  class  a,nd  free  from  danuiging  defects ;  that 
it  is  a  most  powerful  one ;  and  that  extra  expense  and  labor  w^ere  lav- 
ished in  its  build  in  order  to  make  it  a  model  engine ;  and,  in  fact, 
these  witnesses  say,  and  so  do  Tilton  and  Pandelly,  that  this  machinery 
is  well  finished  and  perfect 

'*  These  witnesses  minutely  explained  how  the  roller-shafts  were 
fitted ;  the  tonnage  of  pressure  used  in  doing  so — whicli  they  all  agree 
in  saying  were  sufficient  to  make  a  good  and  tight  fit. 

*'  They  showed  the  working  of  the  engine  in  all  of  its  parts ;  and  of 
the  automatic  joy -valve ;  the  pressure  of  the  gearings,  or  bearings; 
the  setting  and  use  of  the  scrapers ;  the  proper  angle,  or  stand  of  the 
carrier  and  the  causes  which,  in  their  opinion,  loosened  the  shaft,  and 
broke  the  bed-plate." 

He  says  that  even  if  equal  weight  were  given  to  the  testimony  of 
defendant's  non-professional  witnesses,    ''the  evidence  of  plaintiffs 
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would  largely  preponderate  over  it,  and  of  the  additional  testimony 
of  Dnpay,  Ricker,  Lear  and  Smith." 

He  then  proceeds  to  particalarize  the  different  witnesses  of  defend- 
T    Xj  and  give  their  statements  in  detail. 

He  says  that  James  C.  Lear,  Sr.,  and  Smith,  by  reason  of  their  long 
training  and  experience  in  the  direction  and  running  of  sagar  mills, 
are  justly  entitled  to  be  considered  as  expert  witnesses. 

It  was  the  former  who  put  up  the  mill  and  engine.  In  speaking  of 
of  the  eyidence,  he  states :  ''  The  loose  shaft  was  discovered  two  or 
three  weeks  after  Lear,  Sr.,  had  turned  over  the  machinery  to  an  engi- 
neer who  had  never  before  conducted  a  five-roller  mill,  and  whose  as- 
sistant, Dngas,  was  a  carpenter j  not  an  engineer, 

**  A  serious  doubt  is  raised  here  whether,  in  such  unskillful  hands, 
this  ponderous  machinery  received /air  usa^e, 

«  Lear,  Sr.,  says,  a  shaft  should  not  be  loose,  except  by  a^cddent.  The 
question  there  is,  was  it  loosened  by  accident,  or  by  improper  filling  at 
the  foundry  t  It  was  proven  that  the  shaft  was  fitted  with  a  240-tons 
bydrauHc  pressure,  and  that,  one  fitted  thus,  should  not  get  loose,  except 
by  unfair  usage,  or  by  accident  of  some  sort." 

He  says  that  Smet  and  other  witnesses  testified  ''that  if  bagasse  be 
permitted  to  accumulate  on  the  rollers,  in  the  .manner  that  other  wit- 
nesses say  it  did,  then  it  would  act  upon  the  rollers  with  a  pressure 
chat  would  be  straining  and  injurious,  and  this  was  not  fair  usa^/e. 

He  states  that  Smith  says  that  the  scrapers  were  adjusted  on  the 
plantation  by  tlie  engineer,  who  set  the  angle  to  suit  hitnself,  and  that  they 
did  not  do  their  work  well. 

That  **  the  breaking  of  the  plate  might  have  resulted  from  the 
driving  of  a  key,  by  choking  of  the  mill,  or  a  certain  jar,  while  handling 
the  mill." 

There  is  no  witness  who  states  at  what  time,  or  in  what  way  this 
break  occurred. 

The  judge  says  that  the  proof  shows  that  the  pinion  proved  to  have 
been  of  iron  instead  of  steel,  as  stipulated  in  the  specifications  -,  but 
that  does  not  disclose  any  bad  faith  on  the  part  of  the  company  ;  that 
they  had  themselves  been  deceived  \  and  no  serious  injury  had  result- 
ed to  defendants  therefrom.  He  held  the  company  bound  to  substi- 
tute a  steel  pinion  in  place  of  the  one  of  iron. 

After  an  apparently  most  careful  and,  to  our  thinking,  impartial 
consideration  of  the  testimony,  the  synopsis  of  which  is  given,  the  judge 
concluded,  by  saying : 

'^  Defendant  has  failed  to  prove  damaging  defects.    Those  trifling 
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oneS;  incidental  to  all  machinery,  and  which  could  easily  have  been 
remedied  on  the  plantation,  and  were  not,  could  not  give  rise  to,  or 
justify  the  extraordinary  demand  of  the  defendant.'* 

Again  :  '^Defendant  has  jotted  down  every  break,  every  leak,  every 
vibration  of  his  machinery,  and  has  allowed  his  imagination  to  run 
away  with  his  better  judgment,  and  magnify  his  ills. 

"  Plaintiffs  have  proved  most  coficlusively  that  their  whole  machinery 
except  the  iron  pinions,  was  first-class  in  workmanship  and  material. 

^*  In  rebuttal,  defendant  has  only  raised  slight  doobts  of  defective- 
ness of  parts  of  machinery  which  were,  after  full  investigation,  set 
aside." 

He  thereupon  rendered  judgment  against  the  defendant  for  $15,750 
with  8  per  cent,  interest,  pursuant  to  the  terms  and  installments  of  the 
contract ;  but  he  provided  in  the  decree  that  the  execution  of  it  should 
be  stamped  until  the  plaintiff  company  should  replace  the  iron  pinions 
with  steel  ones. 

The  decree  recognizes  and  enforces  plaintiff's  vendor's  lien  and  privi- 
lege on  the  mill,  and  all  the  machinery,  engine,  etc  ,  and  directs  that 
same  be  seized  and  sold  to  pay  and  satisfy  the  demands  of  the  plain- 
tiff by  preference,  with  all  costs. 

He  also  gave  judgment  against  the  defendant  for  some  further  small 
amounts,  in  pursuance  of  the  petition,  and  of  their  correctness,  there 
seems  to  be  no  well-grounded  complaint. ' 

We  have  been  at  the  pains  to  read  the  record,  and  closely  scruti- 
nize the  testimony  of  the  witnesses,  and  have  reached  the  same  con- 
clusion the  district  judge  arrived  at. 

We  are  of  the  opinion  that  the  workmanship  and  material,  by  the 
plaintiff  company  employed  in  the  construction  of  the  mill  and  engine, 
with  the  exception  stated  above  and  reserved,  was  '*  of  first-clase,  and 
free  from  damaging  defects ;"  and  we  are  not  satisfied  that  the  mill  and 
machinery  received  fair  usage  at  the  hands  of  the  defendant,  during 
time  of  the  erection  thereof  in  the  sugar-house,  nor  during  the  course 
of  its  subsequent  operation,  and  the  bearing  off  of  defendant's  crops  of 
1884,  1885  and  1886. 

We  are,  therefore,  dispensed  from  deciding  the  exceedingly  delicate 
and  difficult  questions  that  are  presented  in  defendant's  numerous  bills 
of  exceptions,  and  by  us  referred  to  in  the  preceding  paragraph  of  this 
opinion. 

While  it  is  perfectly  true,  as  a  general  proposition,  that  the  court 
will  not  control  parties  as  t-o  the  order  in  which  they  shall  introduce 
evidence,  yet,  in  the  instant  case,  we  felt  bound,  for  the  manifest  pur 
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poaes  of  justice,  to  decide  the  other  qaestions  in  the  case,  which  ap- 
peared to  as  to  be  decisive  of  the  controversy  ;  and  oar  ezamiuatiou 
has  fally  satisfied  us  of  the  correctness  of  that  view. 

IV. 

The  defendant  made  application  for  a  new  trial,  on  various  groands, 
which  in  their  general  character  address  themselves  to  the  sound  dis- 
cretion of  the  judge  a  quo.  One  of  them  was  that  he  was  not  permit- 
ted to  introduce  proof  of  the  quantum  of  damages;  but  it  has  already 
been  disposed  of.  But  defendant  is  certainly  entitled  to  $76  00  for  the 
"  loss  of  brick,  sand  and  cement." 

The  lower  judge  correctly  refused  a  continuance  for  the  purpose  of 
giving  the  defendant  an  opportunity  to  procure  the  testimony  of  addi- 
tioDal  witnesses  residing  in  the  parish,  and  not  theretofore  summoned 
by  Mm.  He  does  not  allege  that  their  testimony  has  just  come  to  his 
kaowledge. 

We  do  not  think  the  district  judge  exercised  his  discretion  improp- 
erly. 

V. 

The  plaintifi'  and  appellee  filed  a  motion  to  dismiss  defendant's  ap- 
peal, because  of  certain  suggested  defects  and  imperfections  in  the 
make-up  of  the  transcript,  but  which  we  did  not  notice,  for  the  reason 
that  a  satisfactory  transcript  was  subsequently  furnished  by  the  ap- 
pellant. 

He  also  sought  to  dismiss  a  separate  and  supplemental  appeal,  from 
a  judgment  taxing  costs  in  behalf  of  certain  expert  witnesses,  because 
the  amount  of  that  particular  decree  is  not  sufficient  to  give  this  court 
jurisdiction.  We  do  not  regard  the  one  drawn  in  question  as  a  final 
judgment,  but  as  an  interlocutory  decree,  forming  a  part  of  the  final 
judgment  rendeied  in  the  case. 

The  law  requires  that  *'the  costs  of  the  clerk,  sheriif,  witnesses' 
fees,  cost  of  taking  depositions,  and  copies  of  acts  used  on  the  trial, 
and  all  other  costs  allowed  by  the  court,  shall  he  taxed  as  eost,^^  R.  S., 
sec.  750. 

We  can  examine  the  question  raised  as  forming  an  integral  part  of 
the  controversy. 

The  defendant  makes  the  point  that  alleged  expert  witnesses  were 
never  regularly  summoned  or  appointed  by  the  court;  but  that  they 
voluntarily  appeared  as  ordinary  witnesses  and  gave  their  testimony. 
Hot  the  record  is  barren  of  evidence  on  the  subject.    Possibly  it  was 
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not  reduced  to  writiDg.  That  ^as  their  privilege.  We  would,  uuder 
this  state  of  facts,  be  unwarranted  in  disturbing  the  decree. 

We  are  of  opinion  that  the  judgment  of  the  court  a  qua  is  correct, 
except  ill  one  parlicalar — ^the  defendant  is  certainly  entitled  to  credit 
for  the  sum  of  $76  00. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  amended  and  reduced  by  the  sura  of  $76  00,  and  that  as  thus 
amended  it  be  affirmed  with  cost  of  appeal  taxed  against  plaintiff  and 
appellee. 


Dissenting  Opinion. 

Poch£,  J.  From  the  preponderance  of  the  evidence  it  appears  to 
my  mind  that  plaintiffs  have  not  complied  with  the  stipulations  of  the 
contract  with  the  defendant,  and  that  they  are  therefore  not  entitled 
to  recover  the  full  amount  of  their  claim. 

The  record  shows,  in  my  opinion,  that  the  greater  part  of  the  acci- 
dents and  breakages  which  have  occurred  to  the  machinery  which  they 
furnished  to  defendant  must  be  attributed  to  damaging  defects  in  said 
machinery,  mainly  inferior  materials,  weak  and  light  metals  used  in 
the  construction  thereof. 

It  is  conceded  by  the  learned  judge  of  the  distriet  court  that  plain- 
tiffs failed  to  comply  with  an  important  stipulation  in  the  contract, 
which  called  for  steel  pinions,  in  place  of  which  they  furnished  cast- 
iron  pinions,  thus  causing  a  serious  breakage  in  that  part  of  the  ma- 
chinery and  entailing  grievous  injury  on  the  defendant. 

It  is  also  shown  that  owing  to  the  insufficient  chains  for  the  cane- 
carrier,  furnished  by  plaintiff,  defendant  has  been  compelled  to  furnish 
chains  of  his  own  from  his  old  mill  in  order  to  be  able  to  use  that  car- 
rier, which  is  an  important  factor  in  a  sugar  mill,  to  which  it  is  the 
sole  and  exclusive  feeder. 

Defendant's  contention  as  to  the  insufficient  size  of  the  juice-pans 
is  not  even  controverted  by  the  plaintiffs  and  the  judgment  makes  no 
provision  for  that  defect,  which  is  certainly  a  very  damaging  short- 
coming, since  it  exposes  defendant  to  constant  loss  of  cane-juice, 
which  is  the  very  substance  of  sugar  making. 

The  preponderance  of  the  evidence  also  shows  that  the  looseness  of 
the  shaft  of  one  of  the  rollers  of  the  two-roller  mill  must  be  attributed 
to  defective  workmanship  and  to  the  use  of  too  light  and  too  weak 
material  in  its  construction. 

The  effort  made  by  plaintiffs  to  prove  unfair  usage  and  unskilftd 
handling  of  that  particular  part  of  the  machinery  is  not  a  succest.    It 
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coDsifits  ill  the  main  of  expeit  UMimonj  of  m^'clianirg  wbo  expieM 
the  opinion  that  the  accident  is  dae  to  the  aggloqieration  of  bagasse 
aroand  the  rollers,  which  hardens  by  accnmnlatiun  and  friction,  thus 
loosening  the  shell  of  the  roller  from  its  shaft.  But  none  of  these 
witnesses  ever  spent  as  much  as  a  day  at  that  sogar-house  while  the 
mill  was  in  operation,  and  their  opinion  cannot  destroy  the  positive 
testimony  of  defendant's  overseer,  of  his  two  engineers,  who  state  in 
detail  the  means  employed  in  running  the  mill,  the  attention  given  to 
those  two  rollers,  and  who  state  that  a  man  was  stationed  there  charged 
with  the  special  duty  of  scraping  the  bagasse  off  the  rollers  and  of 
thus  preventing  the  very  cause  to  which  the  expert  witnesses  trace  the 
accident ;  and  besides,  the  record  contains  the  testimony  of  other  and 
equally  competent  expert  witnesses  who  state  that  the  cause  rei'erred 
to  would  not  result  in  the  loosening  of  the  roller  from  the  shaft,  but 
-that  such  an  obstruction  would  break  the  coupling  or  the  cog-wheels; 
and  to  my  mind  that  opinion  carries  more  weight,  as  it  rests  on  prac- 
tical experience. 

Now  it  appears,  from  defendant's  motion  for  a  new  trial  and  from 
afBdavita  filed  in  support  thereof,  that  since  the  trial  had  begun  below 
a  very  important  part  of  the  machinery  gave  way,  and  that  thereby 
the  mill  haa  become  nnfit  for  use  without  repairs,  and  on  this  vital 
fact  defendant  rested  his  application  for  a  new  trial,  during  the 
course  oi  which  he  offered  to  show  by  the  testimony  of  experts  that 
this  and  other  accidents  and  breakages  in  that  machinery  were  the  re- 
sult of  damaging  defects  in  the  material  used  and  in  the  construction 
thereof. 

In  my  opinion  it  was  error  to  refuse  that  new  trial,  and  under  the 
effect  of  that  ruling  this  court  is  deprived  of  indispensable  testimony 
bearing  on  the  crucial  point  in  the  controversy.  The  motion  for  a 
new  trial  was  supported  by  the  affidavit  of  a  scientific  machinist  who 
had  made  an  examination  of  the  machinery  with  a  view  to  detect  the 
proximate  cause  of  this  last  breakage,  and  who  is  entirely  disinter- 
ested in  the  cause. 

For  those  reasons,  and  for  others  too  numerous  to  mention  in  this 
opinion,  I  think  that  the  judgment  appealed  from  should  have  been 
reversed  and  that  the  cause  should  have  been  remanded  for  another 
trial,  with  a  view  to  ascertain  and  determine  the  pecuniary  extent  of 
defective  machinery  furnished  by  plaintiffs  under  their  contract,  to  as 
to  deduct  the  same  from  the  contract  price.  9  Ann.  273,  Goodloe  vs. 
Brooks. 

I  therefore  dissent  from  the  opinion  and  decree  of  the  majority. 

Mr.  Justice  Todd  concurs  in  this  opinion. 
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No.  10,040. 

BoABD  OF  Harbor  Masters  of  New  Orleans  vs.  Morgan's  Louis- 
iana AND  Texas  Railroad  and  Steamship  Company. 

The  legislation  relatiye  to  harbor  masters  has  no  application  to  vessels  entering  the  port  of 
New  Orleans,  loading,  onloadingor  making  fast  to  private  wharves  on  the  right  bank 
of  the  river,  placed  by  law  under  the  exclusive  management  and  control  of  the  owners 
thereof. 

The  duties  imposed  and  rights  conferred  upon  the  harbor  masters  are  not  sasoeptible  of 
being  performed  or  exercised  at  the  wharves  of  the  company,  to  whom  the  exclusive 
manas^ement  and  conti-ol  of  the  same  has  been  entrasted  by  legitimate  authority. 

The  failure  to  have  ever  set  up  claims  for  services  and  to  have  proved  that  such  were  ren- 
dered, tell  significantly  in  favor  of  the  company. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans^ 
Ti€80t,  J. 


J.  JB.  Beckmth  for  Plaintiff  and  Appellee  : 


All  of  the  provisions  of  sections  eight  and  nine  of  article  one  of  the  federal  constitution 
are  intended  to  confer  powers  and  impose  restraints  upon  congress  and  the  general  gov- 
ernment, and  do  not  impose  any  restrictions  or  restraints  upon  the  several  States.  Re- 
straint upon  States  is  contained  in  the  tenth  section  of  Article  one-  This  was  expressly 
determined  in  Morgan  vs.  Louisiana,  118  U.  8.  455-467,  affirming  Passenger  Cases,  8 
How.  283-541 ;  Brig  Wilson  vs.  United  States,  1  Brock.  423-432;  Butler  vs.  Hopper,  1 
Wash.  O.  C.  499;  Pennsylvania  vs.  Wheeling  Bridge  Company.  18  How.  421,435; 
Mann  vs.  Illinois,  94  U.  S.  113, 135. 

II. 

There  are  State  regulations  for  improvement  of  river  and  harbor  facilities,  and  regulations 
adopted  in  the  exercise  of  the  supreme  police  authority  of  the  States  within  their  boun- 
daries, and  dues  or  taxes  imposed  to  carry  such  purposes  into  effect  that  have  the  effect 
to  regulate  commerce,  that  are  valid  until  displaced  or  contravened  by  some  legislation 
of  Congress. 

Morgan  vs.  Louisiana.  118  U.  S.,  approving  Wilson  vs.  Blackbird  Marsh  Co.,  2  Pet.  245 ; 
Cooley  vs.  Board  of  Wardens,  13  How.  299 ;  Oilman  vs.  Philadelphia,  3  Wall.  713,  727 ; 
Pound  vs.  Tuik,  95  U.  S.  459,  4(<J;  Hallvs  DeCuir,  95  U.  S  485-488;  Packet  Co.  vs. 
Catlettsburg,  105  U.  S.  559,  562 ;  Transportation  Co.  vs.  Parkersburg,  107  U.  8.  691,  702 ; 
SscanabaCo.  vs.  Chicago,  107  U.  S.  678 ;  and  Huse  vs.  Glover.  119  U.  S.  543. 

HI. 

The  power  of  States  to  regulate  vessels  in  its  own  harbors,  and  police  its  own  ports,  and 
appoint  harbor  masters  for  that  purpose,  and  impose  dues  on  vessels  to  carry  out  such 
regulations,  is  a  power  residing  in  the  States,  lawfully  exercised  unless  contravened  or 
prohibited  by  some  general  law  of  Congress.  Gloucester  Ferry  Compauy  vs.  Pennsyl- 
vania, 114  U.  S.  196,  214. 

IV. 

It  is  no  defense  to  a  demand  for  harbor  master's  dues  or  against  a  penalty  for  resisting  the 
lawful  order  of  a  harbor  master  to  move  a  vessel  from  its  mooring  at  the  wharf,  that  the 
defendant  owns  or  controls  the  wharf  as  his  own  private  property.  Vanderbilt  vs. 
Adams,  7  Cowen  349,  approved  in  Gloucester  Ferry  Company  vs.  Pennsylvania,  114  U. 
S.  196.  215. 
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Leavy  <&  Blair  for  Defendant  and  Appellant : 

The  testimony  shows  that  defendant's  wharves  are  on  the  west  bank  of  the  river,  remote 
from  the  actual  port,  are  private  wharves  used  by  defendant  and  necessarily,  from  their 
pecnliar  stmctare  and  bnsiness,  ased  by  it  exclusively.  That  its  right  to  own  and  con- 
trol its  wharves  is  derived  from  the  Statntes  of  IB53  and  1877,  being  the  charters  of  de- 
fendant, and  also  by  virtue  of  it-s  riparian  rights  resulting  fVom  ownership  of  the  land, 
long  before  the  annexation  of  Algiers  to  New  Orleans.  It  is  also  pro /ed,  and  appa- 
rently not  contradicted,  that  the  harbor  masters  have  never  performed  any  service  for 
defendant  or  offered  to  perform  any,  and  that  the  ot&cers  of  the  company  have  never 
seen  any  of  the  harbor  masters  at  or  near  its  wharves ;  aud  it  is  also  shown  that  no 
public  wharves  exist  on  the  west  side  of  the  river;  and  that  the  actual  work  and  juris- 
diction of  the  harbor  masters  have  never  been  extended  to  the  west  side  of  the  river. 
Undw  these  circumstances,  we  contend  that  the  act  of  1877  ( •<  xtra  Session,  p.  104)  and 
other  i$tatutes  relied  on  by  plaintiffs,  are  null  and  void,  because  they  conflict  with  the 
following  provisions  of  the  V.  S.  Constitution  : 

1.  Art.  First,  Section  10,  §  3 :  No  State  shall,  without  the  consent  of  Congress,  levy  any 
duty  on  tonnage. 

3.  Article  First,  Section  d  §  3:  Congress  shall  have  power  *  *  "to  regulate 
commerce  with  foreign  nations,  and  among  tho  several  States  and  with  the  Indian 
tribes."  37  Ann.  414 ;  31  Ann.  65;  6  WaU.  31 ;  19  Wall.  581 ;  10  Wall.  580 ;  94  U.  S.  8. 
C.  238.  248;  95  IT.  8.  S.  C.  89,  5t0;  100  U.  8.  8.  C.  423,  430,  114  U.  S.  196. 

:t.  The  power  to  regulate  commerce  is  exclusively  vested  in  Congress.  9  Wheaton  186  ;  18 
Wheaton  414  ;  12  Peters  72 ;  6  Wall.  31 ;  94  U.  S.  S.  C.  246;  100  CT.  S.  S.  C.  434. 

4.  Because  they  violate  Article  1,  Sec.  9,  §  6,  which  declares  that  no  preference  shall  be 
given  by  any  regulation  of  commerce  or  revenue  to  the  ]K)rts  of  one  State  over  those  of 
another ;  nor  shall  vessels  bound  to  or  from  one  State  l>e  obliged  to  enter,  clear  or  pay 
duties  in  another.  Even  Congress  is  prohibite<l  from  enacting  such  statutes.  94  17.  8. 
8.  C.  p.  343;  100  F.  S.  S.  C.  p.  434;  107  U.  S.  702. 

5.  The  power  granted  by  special  statutes  to  defendant  was  for  a  public  purpose,  to  wit :  a 
railroad  purpose.  S7  Ann.  414;  11  Ann.  161  ;  3  Wall.  364  ;  5  Wall.  772;  l.")  Wall.  667  ; 
19  Wall.  <61 :  EUerman  vs.  N.  O.  andChatt.  K.  R..  105  U.  S.  166 ;  Mills  on  Eminent 
Domain,  Sec.  46. 

6.  The  Statutes,  so  far  as  it  is  attempted  to  apply  them  to  defendant  in  this  case,  are  null 
and  void,  because  the  impair  they  obligation  of  the  contract  by  which,  for  and  in  consid- 
eration of  constructing  the  road,  the  State  granted  wharf  franchises,  of  which  it  is 
sought  to  deprive  defendant. 

7.  Defendant,  as  riparian  owner,  even  without  special  grants,  possessed  the  right  to  build 
wharve.^  for  its  own  use  in  front  of  its  property.  31  Ann.  p.  65 ;  6  Ann.  450 ;  5  Ann. 
36  ;  90  Ann.  308  ;  C.  C.  455, 457,  452,  863;  New  Orleans  vs.  Bllerraan.  United  States  Su- 
preme Court,  March,  1882:  1  Black 33t  7  Wall.  272;  10  Wall.  502;  21  Wall.  .389  ;  1  Eng. 
Law  BeportSf  Appeal  Cases,  66t2. 

8.  And  this  is  a  right  of  which  ripaiian  proprietors  cannot  be  divested,  except  by  legal 
proceedings,  and  for  adequate  compensation,  nor  without  existence  of  necessity  for 
pnblic  use.  5  Central  Law  Journal  267 ;  1  Black.  23;  105  17 .  S  166;  10  Wall  502;  18 
La.  138 ;  20  Ann.  308 ;  27  Ann.  414 ;  C.  C.  863. 

9.  The  power  to  construct,  maintain  and  control  its  own  wharves,  was  granted  to  defend- 
ant and  its  vendors  by  several  acts  of  the  Louisiana  Legislature,  and  among  others,  by 
the  following :     AcU  1853,  p.  119  ;  1853,  p.  328;  1855,  p.  212  ;  ttf5d,  p.  196 ;  1877,  p.  37. 

10.  Harbor  master  fees  cannot  be  collected  where  no  special  service  is  performed.  94  U. 
S.  343. 

11 .  Bailroad  wharf  rights  are  necessarily  exclusive.    105 17.  S.  166. 
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The  opiDion  of  the  Court  wab  delivered  by 

Bbrhudez,  C.  J.  This  is  an  actioo  for  harbor  master's  fees,  speci- 
fied ID  an  itemized  bill. 

The  claim  is  based  upon  the  act  of  1856,  incorporated  in  the  Revised 
Statutes,  under  Nos.  1679  to  1690,  and  it  rests  also  on  act  No.  64  of 
1877,  and  on  rules  and  regulations  adopted  by  the  board  of  harbor- 
masters. 

The  defense  is:  exemption  from  such  fees,  under  the  legislative 
charter  granted  the  defendant  and  under  chartored  privileges  acquired 
by  it,  by  purchase,  from  the  assignee  of  a  previous  corporation. 

It  is  further  urged  that  the  statutes  relied  on  impair  the  obligations 
of  the  contracts,  contained  in  the  charters,  and  thus  violate  both  the 
Federal  and  State  Constitutions. 

It  is  also  claimed  that  the  statutes  levy  a  duty  on  tonnage,  regulate 
commerce  and  give  a  preference  to  the  ports  of  our  State  over  those 
of  another  and  thus  contravene  the  Constitution  of  the  United  States 
and  are  null  and  inoperative. 

Finally,  it  is  claimed  that  the  fees  could  be  demanded  only  when 
services  have  been  actually  rendered. 

From  an  adverse  judgment  the  company  appeais. 

It  is  needless  to  pass  upon  all  these  defences. 

An  examination  of  the  laws  upon  which  the  plaintiffs  rely,  which 
were  pa«sed  at  a  time  when  the  port  of  New  Orleans  did  not  practi- 
cally extend  to  the  right  bank  of  the  liver,  satisfactorily  establishes 
that  they  were  not  oiiginully  intended  to  apply  to  vessels  entering 
tho{>e  waters  and  landing  at  private  wharves  on  that  side  of  the  stream 
and  under  the  exclusive  control  of  the  owners  thereof. 

The  wharves  of  the  defendant  are  situated  on  the  right  bank  of  the 
river,  where  there  exists  no  public  wharf.  They  have  never  been 
used  by  any  other  vessels.  They  have  been  so  constructed  and  are 
covered  with  rails,  and  accessible  in  such  a  manner,  as  to  afford  con- 
venience to  none  other  but  the  vessels  of  the  company.  No  vessel 
ever  claimed  the  right  of  making  fast  to  them.  They  have  ever  been 
used  exclusively  by  the  company. 

Under  the  charter  granted  the  company  by  the  Legislature  in  1877 
(No.  64),  and  also  under  privileges  long  previously  accorded  to  tlie 
New  Orleans,  Opelousas  and  Great  Wtstern  Railroad  Company,  and 
which  were  transfeiTed  to  Charles  Morgan,  who  subsequently  conveyed 
them  to  the  company,  the  exclusive  manngement  and  control  of  the 
wharvep,  etc.,  was  conferred  on  the  defendant,  to  be  exercised  as  it 
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may  deem  most  expedient  and  for  its  welfare,  subject  only  to  the  po- 
lice powers  of  manicipal  corporations.     (Sec.  3.) 

Pretermitting;  the  question  whether  Uiose  privileges  and  immunities 
could  or  not  be  recalled,  it  is  apparent  that  Act  No.  64  of  1877,  deter- 
mining the  fees  of  the  harbor-masters,  does  not  purport  to  suppress  or 
abridge  them  in  any  manner. 

Reference  to  the  laws  concerning  harbor-masters  shows  that  the  du- 
ties which  they  may  fulfil  relate  to  the  assigning  of  position  to  vessels 
at  the  wharves,  in  certain  cases,  and  are  of  such  a  nature  or  character 
that  the  vessels  of  the  company  are  not,  under  the  law,  subjected  to 
the  supervision  of  those  officials,  as  they  cannot  be  placed  under  dif- 
ferent concurrent  and  possibly  conflicting  authorities. 

It  is  besides  proved  that  no  services  were  rendered  to  the  defendant, 
and  that  since  the  creation  of  the  body  of  harbor- masters,  the  present 
is  the  first  attempt  to  collect  from  it  fees,  as  due  to  the  latter. 

The  omission  to  have  tslaimed  such  fees  is  indicative  of  the  construc- 
tion placed  upon  the  laws  on  the  subject,  as  well  by  the  plaintiffs  as 
by  their  piedecessors,  and  tells  adversely  to  them. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed,  and  that  there  now  be  judgment  for  defendant,  with  costs 


No.  10,064.  40  1271 

Robert  N.  Cocitranb  vs.  Mrs.  Alice  Dickenson. 

The  transferee  of  a  negotiable  instrument,  aach  as  a  promissory  note  made  payable  to  the 
order  of  the  maker  and  by  him  endorsed  in  blank,  holds  the  instrument  clothed  with  tiie 
prenimption  that  it  was  negotiated  for  value  in  the  usual  course  of  business,  before  ma- 
turity and  without  notice  of  any  equities  between  the  prior  parties  to  the  instrument. 
That  presumption  is  not  rebutted  by  proof  that  the  notes  had  hwm  negotiated  by  an 
agent  of  the  maker,  contrary  to  the  latter's  instnictioua,  who  had  left  them  in  the  poe- 
sesiion  of  the  agent  for  future  negotiation  acoording  to  si>ecial  instructions  to  be  given, 
and  which  were  never  given,  without  proof  that  such  circumstances  were  made  known 
to  the  transferee  at  the  time,  or  in  default  of  evidence  tending  to  show  that  the  trans- 
feree was  not  in  good  faith. 

APPEAL  from  the  Twenty-sixth  District  Court,  Parish  of  Jefferson. 
BOSty   J. 

O.  A.  Breaux  and  ff.  E,  Upton  for  Plaintiff  and  Appellant : 

1 .    The  renewal  of  a  note  and  mortgage  Wween  the  same  parties,  though  the  interast  which 

has  aecmed  be  added  to  the  principal,  is  no  novation.    It  is  but  a  continuance  of  the 

same  transaction.    Novation  is  the  substitution,  either  of  a  new  creditor,  a  new  debtor, 

or  a  new  debt    C.  C.  2185 ;  Bosenda  vs.  Zabriska,  5  N.  S.  157;  4  R.  493 ;  34  Ann.  534. 

But  receiving  new  notes  operates  no  novation.    Hobson  vs.  Davidson,  4  Mart.  431 ;  Poth- 
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ier  Oblig.  Ko.  559 .-  Merlin  Rep.  de  Jur.  Novation,  §  5 :  Parson's  Notes  and  Bills.  Vol.  n. 
p.  205,  note. 
The  renewal  note  is  of  the  same  illegitiniate  progeny  as  the  first.    Bd>vards  on  Bills  and 
Promissory  Notes,  pp.  351,  35*J. 

2.  Where  the  original  note  is  without  cMinsideration,  a  note  given  in  renewal  thereof  is  like- 
wise withont  consideration  Copp  vs.  Sawyer,  6  N.  H.  386  :  5  Pick.  391  :  Parsons  on 
Notes  and  Bills,  pp.  178  and  179. 

Neither  the  rendition  of  an  account  nor  giviag  of  notes  can  praveut  the  defendant  from 
showing  errors  and  inquiring  into  the  consideration  of  a  note  in  a  suit  against  him.  16 
Ann.  240 ;  13  Ann.  234,  413 :  12  Ann.  20 ;  26  Ann.  668 :  23  Ann.  312. 

3.  The  rule  of  law^,  that  he  who  takes  a  note  over  due  and  dishonored,  takes  it  encumbered 
with  all  the  equities  between  the  prior  parties  to  it,  is  the  law  of  Louisiana,  as  well  as  of 
thpse  States  which  have  adopted  the  common  law .    6  Wall.  492. 

The  purchaser  or  pledgee  of  negotiable  instruments  after  maturity,  whose  rights  are  de- 
rived from  one  who  was  not  the  owner,  and  who  was  not  authorized  to  sell  or  pledge. 
a4Xiuires  no  right  or  title  thereto,  or  thereupon,  as  against  the  trae  owner.  Stem  Brothers 
vs.  Germania  ^ational  Bank,  34  Ann.  1119,  and  authorities:  C.  C.  2252.  The  sale  of  a 
thing  belonging  to  another  person  is  null.  This  applies  to  past  due  obligations  to  pay 
money,  as  well  as  other  property.  28  Ann.  70;  31  Ann.  215:  7  Wall.  700:  21  Wall.  143;  10 
Wall.  90:  4  Peters,  321 :  99  IT.  S.  440 ;  26  Ann.  556 ;  13  Li.  214. 

The  doctrine  is  invoked,  that  where  one  of  two  innocent  parties  must  suffer,  the  loss  should 
fall  on  the  one  who  enabled  the  third  party  to  commit  the  fraud.  This  objection  to  the 
application  of  the  principle  now  under  discussion  is  not  new.  34  Ann.  1121.  It  has  been 
made,  considered  and  overruled,  lM>th  by  the  Supreme  Court  of  this  State  and  the  Su- 
preme Court  of  the  United  States.    6  Wall.  493 ;  28  Ann.  70 :  34  Ann.  1121. 

4.  Where  the  existence  of  the  consideration  is  expressly  put  at  issue  and  doubt  or  suspicion 
cast  upon  its  reality,  the  burden  of  proving  it  is  thrown  upon  the  payee.    15  Ann.  41. 

5.  To  fix  acquiescence  on  a  party,  it  must  unequivocally  appear  that  he  knew,  or  had  notice 
of  the  fact  upon  which  the  alleged  acquiescence  is  founded,  and  to  which  it  refers.  ♦  * 
A  recognition  resulting  from  ignorance  of  material  facts  goes  for  nothing.  The  question 
as  to  acquiescence  cannot  arise  nnk^ss  the  party  against  whom  it  is  set  up  was  aware  of 
his  rights.  A  man  cannot  be  said  to  acquiesce  in  what  he  does  not  know,  nor  can  he  be 
bound  by  acquiescence,  unless  fully  apprised  of  his  rights  and  all  the  material  facts  and 
circumstances  of  the  ca.««e.  Nor,  indeed,  is  a  ie<'Ognition  of  avail  which  assumes  the  va- 
lidity of  a  transaction,  if  the  question  as  to  its  validity  does  not  api)ear  to  have  come 
before  the  parties.    Kerr  on  Fraud  and  Mistake,  pp.  300  and  301,  and  authorities  cited. 

The  acts  from  which  ratification  is  to  be  deduced  must  evince  such  intention  clearly  and 
unequivocally;  none  will  be  inferred  when  those  acts  can  otherwise  be  explained.  Bivas' 
Heirs  vs.  Bernard,  13  L.  169  (176);  Copeland  vs.  Michie,  17  L.  286. 

To  bind  a  man  by  ratification,  it  must  appear  that  he  knew  with  precission  what  act  he  was 
ratifying,  and  what  defect  he  was  waiving.    Knight  vs.  Mentz.  23  Ann.  538. 

6.  Where  the  legal  principle  is  confessedly  doubtful,  and  one  about  which  ignorance  may 
well  be  supposed  to  exist,  a  person,  acting  under  a  misapprehension  of  the  law,  will  not 
forfeit  any  of  his  legal  rights  by  reason  of  such  mistake.  In  "fraud,"  as  distinguished 
from  "■  mistake."  there  is  necessarily  a  misapprehension  or  mistake  in  the  party  defraud- 
ed, which  alone  would  not  vitiate  his  dealings  with  others ;  but  there  is  the  additional 
circumstance  that  the  party,  with  whom  he  deals,  intentionally  causes  the  mistake  for 
the  purpose  of  effecting  the  dealing,  and  this  precludes  the  party  so  occasioning  the  mis- 
take from  holding  the  other  bound  to  it.  Kerr  on  Fraud  and  Mistake,  pp.  399.  406,  and 
authorities. 

Money  paid  voluntarily  under  mistake  of  fact,  is  recoverable  both  at  law  and  in  equity. 
Kerr  on  Fraud  and  Mistake,  p.  415,  and  authorities. 
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Error  in  Jaw,  as  well  ae  error  in  fact,  invalidates  a  contract,  where  such  error  is  its  only  or 
principal  cause.    B.  C.  C.  Art.  1846. 

Frand,  as  applied  t«  contracts,  is  Ihe  cause  of  an  error  bearing  on  a  material  part  of  the 
contract,  created  or  continued  by  artlDoe,  with  design  to  obtain  some  ui^just  advantages 
to  the  one  party,  or  cause  an  iuoonvenionce  or  loss  to  the  other.    B.  C.  C.  Art.  1847. 

Frwad,  Hire  every  other  allegation,  mast  be  proved  by  him  who  alleges  it;  but  it  may  be 
proved  by  simple  presumptions,  or  by  legal  presumptions,  as  well  as  by  other  evidence. 
The  maxim,  that  fVaud  is  not  to  be  presumed,  means  no  more  than  that  it  is  not  to  bo  im- 
puted without  legal  evidence.    B.  C.  C.  Art.  1848. 
7.     Parol  evidence  is  admissible  between  the  parties  to  show  error  in  an  act  of  mortgage. 

The  doctrine  of  estoppel  cannot  be  extended  to  a  case  of  that  description,  particularly  in  a 
suit  brought  to  correct  the  ftindamental  error  which  arises  between  the  original  parties, 
and  especially  when  the  plea  is  urged  by  the  representatives  of  the  party  against  whom 
frror  is  charged,  and  who  is  represented  by  them  as  having  fraudulentiy  caused  the  error. 
36  Ann.  549:  33  Ann.  1036,  and  authorities  cited. 

It  is  a  nniveraal  rule  of  Jurispiiideuoe  that  parol  testimony  is  admissible  to  defeat  written 
contracts  when  fraud  is  alleged ;  and  error  is  often  akin  to  fraud.  35  Ann.  461  -.  36  Ann. 
550.  juid  authorities  cited. 

Leovy  dc  Blmr  for  Defendant  and  Appellee.  • 


The  opinion  of  the  Court  was  delivered  by 

PoCHfi,  J.  The  object  of  this  suit  is  to  enjoin  an  executory  process 
saed  out  by  the  defendant,  as  the  holder  and  owner  of  four  promissory 
notes,  amounting  together  to  $10,400,  which  notes  are  alleged  to  be 
null  and  void  for  want  of  consideration,  and  as  having  been  obtained 
from  plaintiff  by  the  defendant  by  means  of  fraud  and  through 
misrepresentation . 

Plaintiff  alleges  that,  on  the  2d  of  February,  1882,  he  executed  two 
promissory  notes,  of  $5000  each,  payable  one  year  after  date,  and 
signed  an  act  of  mortgage,  intended  to  secure  the  payment  of  said 
notes,  which  he  left  in  the  possession  and  custody  of  the  late  William 
J.  Castell,  a  notary  public,  before  whom  he  signed  the  act  of  mortgage 
aforesaid,  and  whom  he  instituted  as  his  agent,  for  the  purpose  of 
negotiating '  said  notes,  at  some  future  time,  under  his  instructions, 
whenever  he  would  reed  the  amount  of  money  which  they  were 
intended  to  secure.  He  then  states  that,  although  he  had  never 
authorized  the  actual  negotiation  of  the  notes,  they  were  found  in  the 
possession  of  defendant,  a  short  time  after  the  death  of  Castell,  which 
occurred  on  the  14th  of  November,  1885,  the  same  having  been 
illegally  and  wrongfully  negotiated  by  said  Castell  to  daid  defendant, 
long  after  their  maturity,  and  without  consideration  to  him,  plaintiff 
in  injunction. 

He  then  represents  that  on  the  30th  of  November,  1885,  he  executed 

U)e  four  notes  sued  on  by  the  defendant,  intended  to  represent  the 
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aforesaid  two  notes  of  $5000  each  and  accraed  interests,  which  he 
secured  by  an  act  of  mortgage  of  the  same  date,  in  error  of  his  rights, 
throagh  nnlawful  and  fraudulent  representations  and  without  con- 
sideration. Hence,  he  contends  that  the  new  notes,  being  tainted 
with  the  same  nullity  which  characterized  the  original  notes  of  $5000 
each,  he  is  not  liable  for  the  same. 

The  defence  is  substantially  that  the  two  notes  of  $5000  each, 
which  were  in  form  negotiable  instruments,  transferable  by  delivery, 
were  acquired  by  defendant  from  William  J.  Cftstell  before  maturity, 
and  for  valuable  consideration,  equal  to  the  face  value  of  the  same, 
and  that  said  notes  remained  her  lawful  property  until  the  30th  of 
November,  1885,  when  they  were  surrendered  or  returned  to  plaintiff 
in  exchange  for  the  four  notes  now  held  by  her  and  now  in  suit.  She 
also  avers  that  from  the  month  of  May,  1882,  at  which  time  she 
puichased  said  notes,  until  September,  1885,  her  aforesaid  notes, 
together  with  other  valuable  papers,  were  left  by  her  for  safe  keeping 
in  the  custody  of  said  Castell,  through  whom,  as  defendant's  agent, 
she  annually  received  payment  of  the  interests  becoming  due  on  said 
notes,  amounting  in  the  aggregate  to  $2400. 

She  further  states  that,  at  the  instance  of  plaintiff,  she  accepted,  in 
lieu  and  stead  of  said  notes,  the  four  notes  now  in  suit,  secured  by 
mortgage  executed  on  the  same  day,  November  30,  1885,  on  condition, 
required  by  plaintiff,  that  said  new  notes  be  made  payable  in  one, 
two  and  three  years  from  date,  and  of  her  allowing  a  mortgage  in 
favor  of  another  creditor  of  plaintiff,  to  secure  a  debt  of  $5000,  of 
the  same  rank  as  the  mortgage  whicli  secured  her  aforesaid  notes. 

She,  therefore,  contends  that,  by  executing  said  new  notes  and 
mortgage,  by  paying  a  portion  of  one  of  said  notes,  without  objec- 
tion, and  by  other  similar  acts,  plaintiff  has  fully  ratified  the  act  of 
hid  agent,  Castell,  in  negotiating  the  original  notes  of  $5000  each. 

The  judgment  below  was  in  favor  of  defendant,  and  plaintiff 
appeals. 

The  uncontested  facts  of  the  case  are  as  follows :  Plaintiff  had  lor 
many  3  ears  been  a  constant  client  and  customer  of  the  late  W.  J. 
Castell,  with  whom  he  had  close  and  confidential  business  relations, 
consisting  in  notarial  business,  and  also  in  negotiating  loans  of  money, 
represented  by  notes  intrusted  to  him  for  that  purpose,  which  notes 
were  generally  secured  by  means  of  mortgages  executed  before 
Castell,  as  a  notary.  Castell  had  many  other  similar  clients  for  whom 
he  negotiated  loans  on  notes  and  mortgages^  similarly  executed,  and 
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it  appears  that,  in  his  usual  dealings  in  that  capacity,  he  had  pre- 
Tiouslj  negotiated  sundry  notes  to  Mrs.  Dickenson,  the  defendant 
herein. 

Now,  in  reference  to  the  particular  transaction  involved  herein,  the 
record  shows  that  plaintiff,  in  anticipation  of  an  approaching 
want  of  funds,  signed,  on  the  2d  of  February,  1882,  two  notes, 
of  $5000  each,  payable  one  year  after  date,  to  be  secured  by 
mortgage  on  a  valuable  piece  of  property  (the  same  which  is  now 
under  seizure),  in  furtherance  of  which  he  affixed  his  signature  to  a 
blank  printi^d  form  of  mortgage  generally  used  by  Castell,  leaving  the 
notes  in  tlie  latter's  possession,  as  his  agent,  for  the  purposes  of  future 
negotiation  in  accordance  with  the  instructions  to  be  given  to  the 
agent  by  him. 

The  notes  remained  in  the  physical  possession  of  Castell  until  the 
month  of  September,  1885,  during  which  interval  the  maker  of  the 
notes,  on  several  occasions,  in  answer  to  his  inquiries,  was  informed  by 
Castell  that  they  had  not  yet  been  used  or  negotiated. 

The  act  of  mortgage  was  never  completed,  and  was  found  after 
Castell's  death  in  the  same  uniinished  condition  in  which  it  had  been 
left  by  Cochrane  on  the  2d  of  February,  1882. 

About  a  week  after  the  death  of  Castell,  Cochrane  discovered  that 
the  notes  were  in  the  possession  of,  and  held  by,  the  defendant,  Mrs. 
Dickenson,  who  soon  thereafter  made  demand  for  the  payment  of  the 
same.  After  consultation  with  their  respective  counsel,  the  parties 
agreed  upon  the  contract  evidenced  by  the  act  of  mortgage  of 
November  30,  1885,  as  hereinabove  stated. 

The  amount  of  the  capital  ($10,000)  was  represented  by  three  notes 
of  equal  amounts,  payable  in  one,  two  and  three  years,  and  the  sum  of 
$800,  representing  interests  on  the  two  retired  notes  of  $5000  each, 
from  the  2d  of  February,  1885,  to  the  same  day  and  month  of  1886, 
was  incorporated  in  a  fourth  note,  payable  on  the  31st  of  March,  1886. 

At  the  maturity  of  that  note,  plaintiff  made  a  part  payment  of  $410 
on  the  same,  and  claimed  the  indulgence  of  defendant  for  time  to 
meet  payment  of  the  balance  due  thereon. 

All  the  other  pertinent  facts  in  the  case  are  seriously  contested,  and 
the  truth  must  be  sought  out  of  very  conflicting  testimony.  As  a 
result  of  the  foregoing  statement  of  uncontested  facts,  the  legal 
attitude  of  Mrs.  Dickenson,  touching  the  two  original  notes  of  $5000 
each,  at  the  date  of  the  new  contract,  on  November  30;  1885,  was  that 
of  the  holder  of  negotiable  instruments,  from  which  flows  the  pre- 
sumptioii,  well  established  in  American  jurisprudence  and  resting  oq 


132  SUPREME  COURT  OF  LOUISIANA. 


Cochrane  Ts.  Dickensou. 


coipmercial  law,  that  they  were  negotiated  *'  for  value  in  the  usual 
course  of  business  at  the  time  of  execution,  and  without  notice  of  any 
equities  between  the  prior  parties  to  the  instrument/'  Collins  vs. 
Gilbert,  94  U.  S.  Reports,  p.  754;  Fairen  vs.  Bier,  37  Ann.  824; 
Saloy  vs.  Hibernia  National  Bank,  39  Ann.  90. 

The  burden  of  proof  to  suppoi-t  plaintiff's  contention  that  the  notes 
were  negotiated  long  after  maturity,  so  as  to  open  the  door  for 
evidence  of  equities  between  Castell  and  himself,  is  therefore  on  him. 

The  elements  of  his  evidence  on  the  point  consist  of  his  own  testi- 
mony, going  to  show  that  the  execution  of  the  notes  and  his  signature 
to  the  projected  act  of  mortgage  were  mere  initiatory  steps  towards  a 
future  negotiation  of  the  notes,  not  to  be  affected  in  the  absence  of 
new  and  special  instructions  to  that  effect,  which  he  never  gave,  going 
also  to  show  that,  on  several  subsequent  occasions,  Castell  had  assured 
him  that  the  notes  which  he  exhibited  to  him  had  not  yet  been  used 
or  negotiated,  the  last  occasion  being  within  six  months  or  one  year  at 
most  previous  to  Castell's  death.  He  also  relies  on  the  projected  act 
of  mortgage  which  was  never  completed,  and  stands  yet  without  the 
signature  of  the  notary. 

As  that  evidence  is  uncontradicted,  it  must  be  held  sufficient  prima 
fade  to  rebut  the  presumption  in  favor  of  defendant's  acquisition,  aud 
to  shift  the  burden  of  proof  on  her  to  substantiate  her  averment  that 
the  notes  had  been  acquired  by  her  before  maturity. 

This  requirement  is  met  by  her  own  testimony,  in  which  she  states 
that  some  time  in  April,  1882,  she  called  on  Castell,  informing  him 
that  she  desired  to  make  an  investment  of  funds,  and  asking  him  if 
he  had  any  good  mortgage  paper  on  hand  for  disposition  in  that  way. 
Castell  then  offered  her  the  two  notes,  of  $5000  each,  in  question ;  but 
she  then  only  had  $5000  on  hand,  which  were  not  sufficient  for  the 
amount  of  the  notes.  But  as  she  expected  soon  to  realize  additional 
funds,  it  was  agreed  that  by  handing  $5000  to  Castell  h«  would  hold 
the  notes  for  her,  which  was  accordingly  done.  A  few  days  after- 
wards she  produced  the  additional  amount  of  $5000,  and  the  transac- 
tion was  then  closed,  the  two  notes  having  been  then  and  there 
delivered  to  her  by  Castell.  But  before  leaving  his  office  she 
concluded  to  leave  the  notes  in  his  custody  for  safe  keeping,  where 
they  remained,  subject  to  her  order,  until  some  time  in  Septemper, 
1885,  at  which  time  she  took  them  in  her  own  possession,  for  the 
reason  that  she  feared  that  Castell  would  die  in  a  short  time.  His 
death  occurred  on  the  14th  day  of  November  following.  She  states 
that  in  February  of  each  of  the  years  1883, 1884  and  1885  the  interests 
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due  on  the  notes  were  settled  with  her  by  Castell,  as  the  agent  of  the 
maker,  giving  her  credit  in  a  running  account  which  he  had  with  her, 
embracing  other  moneyed  transactions  operated  between  them,  and 
endorsing  the  fact  of  such  payments  on  the  back  of  each  note  at  each 
settlement. 

Her  testimony  is  corroborated  by  several  incidents  shown  by  the 
record,  among  which  are  the  following: 

The  first  sum  of  $5000  handed  to  her  by  Castell  was  by  means  ^f  a 
check,  which  he  filled  up  in  his  own  writing  for  her,  made  to  her 
order  and  endorsed  by  her,  on  which  she  drew  the  money  and  im- 
mediately brought  it  over  to  him  3  the  check,  dated  22d  of  April, 
1882,  is  in  the  record. 

The  second  sum  of  $5000  handed  to  Castell  was  in  a  check,  under 
date  of  May  3,  1882,  for  $3440,  drawn,  executed  and  collected  in  the 
same  manner ;  in  a  sum  of  $350  in  currency,  and  finally  in  a  bond 
valued  at  $1210,  accompanied  by  a  memorandum,  shown  to  be  in  his 
handwriting,  containing  an  addition  of  the  figures  $3440  and  1660  = 
to  $5000.00.  The  two  notes  in  question  also  contain  the  endorsed  pay- 
ments of  interest  at  each  of  the  dates  hereinabove  stated. 

An  extract  from  the  books  of  Castell  also  shows  that  defendant's  ac- 
count with  him  was  credited  with  the  interests  corresponding  with  the 
amounts  and  dates  as  endorsed  on  the  notes. 

The  record  also  contains  a  certificate  made  out  and  signed  by 
Castell,  who  therein  acknowledges  that,  among  other  valuable  papers, 
he  held,  on  July  1, 1884,  for,  and  as  the  property  of,  Mrs.  Dickenson  the 
two  Cochrane  notes  of  $5000  each.  And  all  this  is  additionally  cor- 
roborated by  the  testimony  of  defendant's  daughter  who  was  present 
at  Castell's  office  on  several  occasions  when  the  settlement  of  interests 
took  place,  and  the  same  were  entored  on  the  back  of  the  notes.  This 
same  witness  was  also  present  at  her  mother's  house  when  Cochrane, 
on  the  3d  of  April,  1886,  made  the  part  payment  of  the  interest  note 
of  $800,  on  which  occasion  he  uttered  no  complaints  against  the  acts, 
doings  and  transactions  of  Castell,  his  agent  in  the  premises,  and 
when,  in  answer  to  defendant's  inquiry,  he  stated  that  he  had  not  re- 
ceived all  of  the  amount  for  which  his  note  had  been  negotiated. 

Her  testimony  is  in  the  main  corroborated  by  that  of  her  brother, 
who,  in  addition,  relates  two  conversations  which  he  had  with 
Cochrane  in  reference  to  this  business,  in  which  the  latter  took  occa- 
sion to  explain  the  reasons  for  which  he  had  issued  the  two  notes  in 
question,  and  during  neither  of  which  he  ever  intimated  that  there 
was  anything  wrong  about  the  transaction  through  which  Mrs.  Dicken- 
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son  had  acqaired  the  ownership  of  those  notes.  In  the  attempted  re- 
futation ot  all  that  evidence  which  is  actually  overwhelming,  when 
considered  with  reference  to  the  difficulties  which  surrounded  the  de- 
fendant by  reason  of  the  death  of  Castel],  the  most  important  factor 
in  the  case,  plaintiff's  sole  reliance  is  on  his  own  testimony,  and  on 
circumstances  of  doubtful  aspect  and  of  suspicious  appearance. 

The  leading  fact  deduced  from  his  testimony,  which  is  to  the  effect 
thai  Castell  had  repeatedly  informed  him  that  his  notes  had  not  yet 
been  used  or  negotiated,  and  that  he  exhibited  them  to  him  on  each  of 
those  occasions,  is  not  essentially  imcompatible  with  the  fact  that  the 
notes  had  really  been  acquired  in  good  faith  by  Mrs.  Dickenson.  That 
circumstance  is  satisfactorily  explained  by  the  proof  in  the  record  that 
after  her  purchase  of  the  notes  Mrs.  Dickenson  had  left  them  in  the 
custody  of  Castell,  at  his  own  suggestion  and  for  reason  which  are  too 
plain  and  too  apparent  to  require  any  further  elucidation. 

He  also  invokes  the  fact  that  in  the  paraph  of  one  of  the  notes  the 
date  is  February  2,  1884,  instead  of  1882,  which  is  the  date  in  the 
paraph  of  the  other  note  and  of  the  execution  of  both.  We  attach  no 
importance  to  that  circumstance,  which  is  either  a  clerical  error,  or  a 
iraudulent  design  of  plaintiff's  agent  intended  to  the  detriment  and 
not  to  the  advantage  of  Mrs.  Dickenson. 

She  dealt  with  him  in  absolute  good  faith  and  in  full  trust  in  his 
judgment  as  well  as  in  his  honesty,  having  been  entirely  guided  by 
her  confidence  in  his  representations  as  to  the  validity  of  the  mort- 
gage,  of  plaintiff's  titles  to  the  property,  its  value  on  the  market,  and 
in  all  matters  touching  the  value  of  the  securities  which  she  was  buy- 
ing. As  the  act  of  mortgage  is  avowedly  incomplete  and  conferred  no 
rights  whatever,  the  date  of  the  paraph  on  tlie  notes  loses  all  signifi- 
cance, at  least  in  so  far  as  it  is  invoked  to  assail  Mrs.  Dickenson's 
good  faith.  Nor  do  we  find  any  element  of  fraud  in  her  conduct 
throughout  the  negotiations  which  led  up  to  the  contract  of  Novem- 
ber 30,  1885.  True  she  did  not  inform  plaintiff  or  his  counsel  that  the 
act  of  mortgage  of  1882  had  never  been  completed.  But  he  does  not 
pretend  that  he  was  ignorant  of  that  fact,  which  was  as  much  within 
his  reach  as  in  that  of  Mrs.  Dickenson.  His  own  testimony  shows  how 
he  discovered  the  whereabouts  of  his  notes,  which  was  by  inquiry  at 
the  office  of  the  custodian  of  all  of  Castell's  papers.  He  says  himself 
that  he  was  advised  by  his  counsel  that  he  was  liable  on  the  notes 
because  they  were  held  by  a  third  person,  and  that  his  whole  line  of 
conduct  was  thereafter  shaped  under  the  sense  of  that  responsibility^ 

All   the  foregoing  considerations  logically  lead  to  the  conclusion 
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that  the  two  notes  pf  $5000  each  had  been  purchased  bj  Mrs.  Dicken- 
son from  Wm.  J.  Castell  before  maturitji  for  valuable  consideration, 
in  good  faith  and  without  the  slightest  knowledge  or  intimation  of  any 
irregularity  or  defect  in  his  possession  and  control  of  the  same.  Hence 
we  liold  that  plaintiff  was  liable  on  said  notes,  and  that  he  is  legally 
bound  by  the  contract  of  November  30,  1885,  by  which  he  did,  as  he 
manifestly  intended  to,  ratify  the  act  of  his  agent  in  the  previous 
transaction.  Givanovich  vs.  Citizens*  Bank,  26  Ann.  15  and  authori- 
ties hereinabove  referred  to.   The  case  is  therefore  with  the  defendant. 

Judgment  affirmed. 


No.  9997. 

Meybr  Weill,— Mechanics  and  Traders*  Insurance  Company  vs. 
Mrs.  Mary  Ann  Levi  bt  al. 

Where  a  fand  exceeding  #2,000,  realised  by  the  sale  of  mortgaged  property,  is  in  the  handu 
of  the  sheriff,  and  tlte  whole  fund  is  claimed  by  tlie  seizing  creditor,  and  $1,000  of  said 
fund  is  claimed  by  a  tbird  opponent  in  preference  to  said  creditor,  this  Court  lias  Jaris- 
diction  of  the  case. 

The  controversy  involves  the  distribution  of  the  entire  fund. 

Where  the  minutes  of  the  court  show  tliat  the  motion  for  the  appeal  and  the  order  thereon 
granting  the  appeal  were  made  in  open  court,  parol  evidence  is  inadmissible,  in  the  ab- 
sence of  any  averment  of  fraud  or  error,  tu  contradict  the  record.  The  record  is  oonclu- 
sire. 

Sections  138  and  2897  of  the  Revised  Statutes  confer  no  pri\ilege  upon  real  estate  in  favor  of 
attorneys  at  law  for  their  professional  fees  in  obtaining  Judgment  maintaining  the  title 
and  possession  of  defendants  in  a  iietitory  action. 

The  moment  such  a  judgment  becomes  final  its  object  is  attained,  and  nothing  remains  to 
which  a  privilege  could  attach. 

APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 
VoorhieSf  J. 


Singletofh,  Broume  db  C1u>ate  and  Fercy  Boherts  for  Plaintiffs  and  Ap- 
pellants. 

W.  S.  Benedict,  Chaa,  Louque  and  Farrar  <&  Ki-uttachnitt  for  Defend- 
ants and  Appellees. 

On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 
ToDDy  J.    The  motion  rests  upon  two  grounds : 
let    Want  of  jurisdiction ;  and 
2d.     Want  of  proper  order  of  appeal. 
The  plaintiffs  seized  and  sold  certain  real  estate  of  the  defendant, 
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which  realised  $13,000.  A  third  opposition  was  made  claimiDg  $1,000 
oat  of  that  amonnt  in  preference  to  the  plaintiffs. 

The  contest  relates  exclusively  to  the  distribution  of  a  fund  exceed- 
ing $2,000.    The  plaintiffs  claim  the  entire  fund. 

It  has  been  decided  in  a  similar  case  that  this  Court  had  jurisdiction. 
Renshaw  vs.  Stafford,  34  Ann.  1138. 

The  third  opponent,  who  is  appellee,  claims  that  the  motion  of  ap- 
peal was  not  made  and  granted  in  open  court;  and  for  the  purpose -of 
showing  this,  he  obtained  from  this  Court  a  qualified  order  authorizing 
the  court  of  the  first  instance  to  receive  evidence  on  the  subject. 

The  minutes  of  that  court  show  that  the  motion  was  made  and 
allowed  in  open  court. 

The  order  for  the  reception  of  evidence  by  the  lower  court  reserved 
the  right  of  the  appellant  touching  the  admissibility  of  the  evidence. 

An  entry  on  the  minutes  may,  in  exceptional  cases,  be  attached  and 
declared  null,  but  this  could  only  be  done  for  causes  and  reasons  which 
have  not  been  alleged  in  the  instant  case. 

Under  the  showing  made,  the  proof  adduced  by  the  appellee  is  inad- 
missible and  cannot  be  considered. 

The  minutes  as  they  stand  conclude  him.  4  N.  S.  176  j  14  Ann.  726; 
34  Ann.  1117. 

The  motion  is  therefore  denied. 


On  the  Mebits. 

Watkins,  J.  The  plaintiffs,  as  mortgage  creditors  of  the  defendant, 
Mrs.  Levi — Meyer  Weill  for  the  sum  of  $5,000,  and  the  Mechanics  and 
Traders'  Insurance  Company  for  $10,000 — in  separate  executory  pro- 
ceedings, caused  the  mortgaged  property  to  be  seized  and  sold ;  and 
the  sum  of  $13,500  was  realised,  an  amount  insufScient  to  satisfy  their 
demandi^. 

In  each  of  these  proceedings  Charles  Louque  filed  an  intervention 
and  third  opposition,  in  which  he  claims  the  sum  of  $1,000,  with  priv- 
ilege on  the  mortgaged  property  superior  in  rank  to  the  plaintiffs' 
mortgages,  as  compensation  due  him  for  professional  servicep  rendered 
Thomas  J.  Sellers,  a  former  owner,  in  mamtaining  his  title  to  the  prop- 
erty sold. 

Thomas  J.  Sellers,  as  third  opponent,  claims  the  sum  of  $200  for  rice 
straw  fed  to  the  stock  on  the  plantation,  while  it  was  under  seizure,  to 
be  paid  him  in  preference  to  all  others. 

These  claims  were  first  made  in  the  suit  of  Meyer  Weill  vs.  Mary 
Ann  Levi — this  plaintiff  having  made  the  first,  seizure — and,  on  the 
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trial  of  the  coneursus  thas  formed,  the  jadge  a  quo  gave  jadgment  iu 
favor  of  Louque  in  full,  and  of  Sellers  for  $100,  and  recognizing  their 
privilegeB  as  superior  to  those  of  the  mortgage  creditors;  and  the  lat- 
ter have  appealed. 

Loaqne  seeks  to  recover  for  professional  services  rendered  to  the  de- 
fendant in  the  petitory  action,  entitled  F.  E.  Trepagnier  vs.  Thomas 
J.  Sellers,  in  which  plaintiff's  claim  of  title  was  snccessfully  resisted, 
and  that  of  defendant  maintained.  Daring  the  pendency  of  this  suit 
the  defendant,  Mrs.  Levi,  purchased  the  property  from  Sellers,  at  the 
price  of  $82,801.73,  which  was  represented  in  great  part  by  lier  assump- 
tion of  a  previously  existing  and  duly  recorded  mortgage  of  Sellers. 
Her  title  was  registered  in  the  book  of  conveyances  on  the  14th  of  Jan  • 
aary,  and  the  Sellers  mortgage  was  registered  in  the  mortgage  office 
on  the  5th  of  January,  1884.  Louque^s  affidavit,  stating  his  lien  and 
privilege  on  the  judgment  (then  recently  rendered)  and  on  the  prop- 
erty, was  recorded  in  the  book  of  mortgages  on  the  11th  of  January, 
1884.  The  two  mortgages  in  favor  of  the  appellants  were  in  part  con- 
current, and  executed  by  Mrs.  Levi  on  the  15th  of  April,  1884. 

If  Louque's  demand  is  well  grounded  in  law,  it  ranks  that  of  the 
seizing  creditor's,  as  it  was  first  recorded.  The  Sellers  mortgage  as* 
sumed  by  Mrs.  Levi  as  a  part  of  the  purchase  price  of  the  property  has 
been  paid  and  discharged  -,  and  she,  having  been  divested  of  title  by  a 
jadicial  sale,  is  without  interest  in  this  controversy.  Louqne's  affida- 
vit was  recorded  prior  to  Mrs.  Levi's  title.  His  reliance  is  placed  on 
tfae  provisions  of  Revised  Statutes,  sections  128  and  2897,  which  are  as 
follows,  viz :  "A  special  privilege  is  hereby  granted  in  favor  of  attor- 
neys at  law  for  the  amount  of  their  professional  fees  on  all  judgmetits 
obtained  by  them,  to  take  rank  as  a  first  privilege  thereon."  His  con- 
tention is  that  the  judgment  he  obtained  for  Sellers,  decreeing  him  the 
owner  of  the  property,  conferred  upon  him  a  privilege  on  the  property; 
while  thac  of  the  appellants  is,  that  the  privilege  is  restricted  to  the 
judgment. 

The  statute  in  terms  confers '^  a  special  privilege  ♦  *  •  in  favor 
of  attorneys  at  law  on  *  *  ♦  all  judgments  obtained  by  them." 
Privileges  are  etrictijuiis  and  cannot  be  extended  by  inference  to  other 
objects  than  those  mentioned  in  the  statute  granting-  them.  Guided 
by  this  familiar  rule  of  interpretation,  our  conclusion  is  that  opponent 
Loitque's  demand  is  unfounded  and  should  have  been  rejected  in  the 
coart  below.  In  our  opinion  this  statute  was  not  intended  by  the  Leg- 
islature to  confer  upon  an  attorney  at  law  a  lien  or  privilege  upon  his 
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clieDt's  property,  real  or  personal,  for  profeBsional  services  rendered 
io  the  maintenance  of  his  possession  or  ownership  thereof. 

In  a  recent  case,  Luneau,  tutrix,  vs.  Edwards,  adm'x — decided  at 
Opelousas,  <Hd€  39  Ann.  876 — we  employed  the  following  language: 
**  The  privilege  granted  by  law,  in  Section  128  of  the  Revised  Statutes, 
in  favor  of  attorneys  at  law,  for  the  amount  of  their  professional  fees, 
on  all  judgments  obtained  by  them,  cannot  be  extended  so  as  to  affect 
property  which  the  creditors  may  have  acquired  in  execution  or  satis- 
faction of  the  judgment.  When  the  judgment  has  been  satisfied  it 
ceases  to  have  a  legal  existence,  and  hence  it  cannot  be  applied  to  any 
privilege  or  other  legal  purpose." 

In  the  case  of  Trepagnier  vs.  Sellers,  the  judgment  maintained  the 
defendant's  title  and  possession.  The  moment  that  judgment  became 
tinal  its  mission  wa^  ended  and  its  object  attained,  without  the  issu- 
ance, even,  of  a  writ  of  possession.  It  was  a  judgment  of  that  class 
which  recognizes  the  status  of  a  thing,  and  which  ceases  to  have  a  legal 
existence  the  moment  it  is  created — except  as  a  muniment  of  title — and 
to  which  a  lien  or  privilege  could  not  attach. 

The  claim  of  Sellers  rests  mainly  on  the  evidence  of  witnesses,  whose 
testimony  was  heard  and  considered  by  the  judge  of  the  court  below, 
and  we  are  not  prepared  to  differ  from  him  in  his  appreciation  of  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  in  favor  of  the  opponent,  Charles  Louque,  be  reversed 
at  his  cost,  and  that  the  judgment  in  favor  of  T.  J.  Sellers  be  affirmed; 
and  that  the  cost  of  appeal  be  shared  ratably  by  appellants  and  Louque. 


'  40    1381 

J7  124^1  No.  10,054. 

4u  las 
iw  384  Peoples  Hank  vs.  Harry  Cage  et  als. 

When  the  vendor  transfers  the  notes  for  the  price,  for  a  valuahle  conffideration,  lo  a  third 
person  without  endorsement  and  without  recourse  or  warranty,  his  right  and  power  to 
demand  or  reoeire  payment  of  the  price  ceases  to  exist,  and  with  it  his  right  to  demand 
a  resolution  of  the  sale  in  event  of  non>paynient,  and  the  corresponding  obligaUon  of  the 
buyer. 

Every  obligation  is  the  correlative  of  a  corresponding  right,  and  when  the  right  it  de- 
stroyed the  obligation  is  equally  extinguished. 

The  modes  of  extinguishing  obligations  mentioned  in  C.  C.  312V)  embrace  only  those 
geneial  ones  applicable  to  all  obligations,  and  are  not  exclusive  of  a  multitude  of  other 
particular  causes  of  extinguishment  applicable  to  each  peculiar  kind  of  obligation. 

The  subsequent  reacquisltion  of  the  notes  by  the  vendor  does  not  operate  to  revive  thisob- 
ligntion  which  had  been  thus  extinguished. 
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APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
Allen,  J. 

H,  (7.  Cage  for  Plaintiff  and  Appellant. 

Braughn,  Buck,  Binkinspiel  d;  Bart  for  New  Orleans  National  Bank, 
Defendant  and  Appellee. 

Samuel  L,   Gilmore  for  Hibernia  National   Bank,  Defendant   and 
Appellee: 

1.  A  restoration  or  an  offer  of  restoration  of  the  amount  received  on  acooani  of  the  pur- 
ebaae  price  is  an  absolute  condition  precedent  to  an  action  to  resolve  a  sale  for  non- 
payment of  price,  'fhis  restoration  or  offer  of  restoration  must  be  alleg^  and  pioved 
br  the  plaintiff  in  the  action  as  an  indispensible  preliminary  to  his  suit  and  cannot  be 
arolded  by  his  attempting  to  shoir  or  by  his  showing,  that  the  rents  and  revenues  of 
the  property  are  worth  more  than  the  amount  he  has  received  on  account  of  the  price. 
lAtham  vs.  Hickey,  SI  Ann.  435 ;  Lee  vs.  Taylor.  21  Ann.  514;  George  vs.  Knox,  23 
Ann.  354;  Heirs  of  Castle  vs.  Floyd,  38  Ann.  5tf7 ;  Hennen's  Digest,  page  1020,  No.  19. 

2.  A  sale  cannot  be  annulled  for  the  non-payment  of  a  portion  of  the  price,  where  the 
parties,  from  their  Transactions,  have  rendered  it  impossible  to  place  each  other  in  the 
same  situation  they  were  in  before  the  sale.  Leflore  vs.  Carson,  7  Ann.  65.  See  also 
cases  on  the  doctrine  that  transferrer  cannot  compete  with  transferree.  Howard  vs. 
Schmidt,  29  Ann.  133-4 ;  BarkdnU  vs.  Herwlg,  30  Ann.  621 ;  Abney  vs.  Walmsley,  J3 
Asn.  589. 

3.  The  right  to  sue  for  the  resolution  of  a  sale  of  property  for  non-payment  of  its  price  is 
transferable  by  a  special  contract  to  that  effect.  Heirs  of  Castle  vs.  Floyd,  38  Ana.  58:{ ; 
Hamilton  vs.  State  National  Bank,  Southern  Beporter,  page  196. 

4.  A  sale  of  the  notes  representing  all  the  unpaid  balance  of  the  price  of  the  property 
transfers  the  resolutory  action  to  the  purchaser  of  the  notes  when  such  sale  is  accom- 
panied by  an  act  subrogating  the  purohaser  of  the  notes  to  all  the  rights,  actions  and 
remedies  the  vendor  had  by  virtue  of  the  act  of  sale  of  the  property  and  giving  him 
authority  to  exercise  these  rights,  actions  and  remedies  in  the  same  form  and  manner  as 
the  vendor  himself. 

5.  The  sale  of  the  notes  representing  the  unpaid  balance  of  the  price  of  the  property  ex- 
tinguishes and  terminates  in  the  vendor  the  right  to  sue  for  the  rosolntion  of  the  sale. 
He  Is  paid  the  price  in  the  money  he  receives  for  the  notes,  unless  he  keeps  the  debt  for 
the  price  alive  for  the  benefit  of  the  purohaser  of  the  notes  by  a  special  contract  con- 
veying the  right  to  the  resolutory  action. 


The  opinion  of  the  Court  was  delivered  by 

FsNNER,  J.  On  January  7, 1876,  ihe  People's  Bank  sold  to  Harry 
Cage  certain  immovable  property  for  a  price  of  $8000,  of  which  $1000 
was  paid  in  cash  and  the  rest  was  represented  by  six  equal  promis- 
sory notes,  secured  by  mortgage  and  vendor's  privilege,  and  falling 
dae  respectively  in  the  years  1877  to  1882,  both  inclusive.  All  but  the 
last  two  notes  were  paid. 

In  1884,  after  their  maturity,  the  bank  transferred  these  two  notes 
(which  were  payable  to  Cage's  own  order  and  by  him  endorsed)  to 


140  SUPREME  COURT  OP  LOUISIANA. 

Bank  vs.  Cage  et  als . 


Gidi^re,  Day  &  Co.,  executing  at  the  same  time  a  notarial  act  reciting 
that  it  had  received  in  cash  the  full  amount  of  the  notes,  that  the 
transfer  was  made  ** without  recourse  on  said  bank  or  warranty  of  any 
kind/^  and  also  containing  tlie  clause  that  the  bank  does,  '^  moreover, 
cede,  transfer  and  assign  to  said  Gidiere,  Day  &  Co.  all  of  said  bank's 
rights  and  interest  iu  and  to  said  notes,  and  to  the  mortgage  securing 
the  same,  hereby  subrogating  the  said  Gidi^re,  Day  &  Co.  in  and  to 
all  of  said  bank's  rights,  mortgages,  actions,  liens,  privileges  and 
remedies,  to  which  it  is  entitled,  under  and  by  virtue  of  the  provis- 
ioDS,  clauses  and  conditions  in  said  act  of  mortgage  contained,  to  be 
by  the  said  Gidi^re,  Day  &  Co.  eojoyed  and  exercised  in  the  same 
manner  and  to  the  same  extent  as  they  could  have  been  by  the  said 
People's  Bank  itself." 

A  few  days  thereafter.  Cage  executed  in  favor  of  Gidiere,  Day  &  Co. 
a  mortgage  to  pecure  two  notes  of  $8500  each,  which  are  now  held 
respectively  by  the  Hibernia  National  Bank  and  the  New  Orleans  Na- 
tional Bank. 

Subsequently,  Gidiere,  Day  &  Co.  discounted  their  own  note  in  the 
People's  Bank,  as  security  for  which  they  pledged  tlie  two  original 
mortgage  notes  of  Cage,  which  they  had  bought  from  the  bank ;  and, 
later,  by  the  foreclosure  of  this  pledge,  the  bank  again  became  the 
owner  of  said  notes. 

Hilving  suffered  its  mortgage  to  lapse  by  failure  to  rein  scribe,  it 
brings  the  present  suit  to  resolve  the  sale  for  non-payment  of  the 
price  represented  by  said  notes,  to  which  it  makes  Cage  and  the  Hi- 
bernia and  New  Orleans  banks  parties. 

Various  interesting  questions  are  presented  in  argument,  but  it  is 
apparent  from  the  face  of  the  foregoing  statement  that  plaintiff  has  no 
case. 

Under  our  law  the  resolutory  condition  implied  in  all  commutative 
contracts  gives  to  the  seller  of  property  the  right  to  dissolve  the  sale 
in  case  the  buyer  fails  to  pay  the  price.     C.  C.  2046,  256J. 

Undoubtedly  in  every  contract  of  sale  there  is  tacitly  embodied  an 
obligation  on  the  part  of  the  buyer  to  restore  the  thing  sold  to  the 
seller,  on  the  latter's  demand,  in  case  he  fails  to  pay  the  price. 

It  is  now  well  settled  that  this  obligation  is,  in  some  sort,  personal 
to  the  seller  and  does  not  pass  with  the  trahsfer  of  the  notes  repre- 
senting the  price  to  a  third  person,  at  least  without  a  special  transfer 
of  this  particular  obligation  with  subrogation.  Hamilton  vs.  State 
National  Bank,  39  Ann.^  Castle  vs.  Floyd,  38  Ann.  583;  Swan  vs. 
Gayle,  24  Ann.  503. 
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We  need  not  now  definitely  decide  whether  this  peculiar  obligation 
is  transferable  at  all,  or  whether,  if  transferable,  the  langaage  of  the 
notarial  subrogation  quoted  in  thi-s  case  was  sufficient  to  embrace  it. 
If  it  was  transferred  to  Gidiere,  Day  &  Co.,  it  is  clear  that  it  was 
never  retroceded  by  them  to  plaintiff,  and  hence  he  has  no  standing  to 
enforce  it. 

But  if  it  did  not  pass  to  Gidiere,  Day  &  Co.  it  is  equally  clear  that 
the  obligation  was  extinguished  by  the  transfer  of  the  notes  by  the 
seller,  for  a  yaluable  consideration,  without  recourse  or  warranty. 

Had  the  plaintiff  remained  bound  as  endorser  on  the  notes,  tlie  case 
might  have  been  different.  But  the  transfer  without  recourse  com- 
pletely severed  his  connection  with  the  contract  of  sale  otherwise  than 
as  warrantor  of  the  title  to  the  buyei ;  and,  leaving  him  without  right 
or  interest  to  demand  payment  of  the  price,  equally  destroyed  his 
right  to  demand  resolution  of  the  sale  on  the  ground  of  non-payment. 
Every  obligation  is  the  correlative  of  a  corresponding  right  j  and  when 
the  light  is  destroyed,  the  obligation  necessarily  falls  with  it. 

This  seems  plain  enough  in  reason  and  common  sense,  and  is  only 
confused  by  the  groundless  assumption  on  the  part  of  plaintiff's  coun- 
sely  that  obligations  can  only  be  extinguished  by  one  of  the  nine  modes 
mentioned  in  article  2130  of  the  Civil  Code,  and  by  his  claim  that,  as 
not  one  of  those  modes  has  operated  to  extinguish  this  obligation,  it 
mast,  ex  necessitate  ret,  continue  to  exist. 

The  fallacy  of  this  argument  will  be  exposed  by  a  brief  quotation 
from  Marcad^s  commentary  on  the  corresponding  article  of  the  Napo- 
leon Code : 

**  Besides  these  general  modes,  there  is  a  multitude  of  other  causes 
of  extinguishment  peculiar  to  each  special  kind  of  obligation.  Thus 
the  obligation  of  a  tutor  to  take  chari;e  of  the  person  and  property  of 
his  watd  ceases,  not  only  by  the  death  of  either,  but  also  by  majority 
or  emancipation  of  the  minor,  or  by  the  destitution  or  excuse  of  the 
tator ;  my  obligation  to  discharge  the  mandate  which  I  have  accepted 
ends  not  only  by  death,  but  also  by  my  renunciation  or  by  your  revo- 
cation of  the  mandate,  etc.  These  are  methods  of  extinguishment 
peculiar  to  particular  obligations, which  the  law  does  not  concern  itself 
with  in  a  title  consecrated  to  the  general  principles  common  to  all  obli- 
gation s.'^    4  Marcad^,  p.  508. 

In  the  instant  case,  at  the  moment  wheu  the  vendor  parted  with  the 
right  or  power  to  demand  or  receive  the  payment  of  the  price,  he  lost 
the  right  to  enforce  the  penalty  of  resolving  the  sale  because  of  non- 
payment, and  tiie  correlative  obligation  was  necessarily  destroyed. 
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This  would  hardly  be  qnestioDed  had  Gidiere,  D%j  &  Co.  remained 
owner  of  the  notes.     But  the  vendor's  reacquisition  of  the  notes  could 
not  revive  an  extinguished  obligation. 

For  extinct  obligations  there  is  no  resurrection.    New  ones  may  be 
created,  but  the  dead  rise  not  again. 

Judgment  affirmed. 
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No.  9878. 

In  the  Matter  of  Okloff  Lake,  Prating  for  a  Writ  of  Pos- 
session Under  a  Tax  Title,  and  the  Third  Opposition  and 
In.t UNCTION  of  John  Leslie. 

Section  8  of  Acrt  83  of  1884,  which  declares  that  u  tax  title  exenit.od  before  a  notaiy  shall  be 
conolaaive  evidence  of  the  foUowiuff  facto: 
Ut.    That  the  property  was  assefMed  according  to  law : 
That  the  taxes  were  levi<*d  according  to  law : 
That  the  property  was  advertised  according  to  law : 
That  the  property  was  ac^ndicat^cd  and  sold,  as  recited  in  said  dve-tl  -. 
That  all  of  the  prerequisites  of  the  law  were  complied  with  by  all  the  officers,  from 
the  assessment,  np  to  and  including  the  execution,  and  registry  of  the  deed  to  said  par- 
chaser,— was  only  intended  to  conclude  enquiry  into  the  non-essential  rixiuisit«s  to  the 
exercise  of  the  taxing  power. 
The  provisions  of  that  section  necessarily  imply  that  all  the  jurisdictional  prerequisites  have 
been  complied  with :  and  if,  in  point  of  fact,  they  have  not.  the  tax  title  does  not  preclude 
an  action  of  nuUi^-  based  on  non-compUancv  therewith. 
The  Legislature  had  ample  power  to  enact  such  a  statute,  and  the  act  in  queatiou  is  not  open 
to  the  objection  of  unconstitutionality  urged  against  It 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 


2d. 
3d. 
4th. 
5th.- 


Joseph  H,  Spearmg,  for  Plaintiff  and  Appellant. 

Frank  Hebert,  for  Defendant  and  Appellee. 

M,  J.  Cunningham,  Attorney  General,  and  James  G,  Moise  as  Ami- 
ci  Curia, 

Braughn,  Buck,  Dinkelspiel  <&  Hart,  and  B,  B,  Forfnan,  on  the  side 
of  Defendant  and  Appellant. 


On  Rehearing. 

The  opinion  of  the  Coart  was  delivered  by 

WatkinS)  J.  On  the  14th  of  September,  1885,  Orloff  Lake  became 
the  a^judicatee  of  the  following-described  property,  viz  :  ^'Twenty-six 
(26)  certain  lots  of  gronnd  in  the  Sixth  District  of  the  city  of  New  Or- 
leans, in  the  square  bounded  by  Tchonpitoulas,  Jersey,  Valmont  and 
Leontine  streetsi  designated  as  lots  numbered  1, 2,  3,  4,  6,  6,  7,  8^  9, 10^ 


NEW  ORLEANS,  FEBRUARY,  1888.  143 

In  the  Matter  of  Orloff  Lake. 


11,  12,  13, 14, 16, 16. 17, 18, 19,  20,  21,  22,  23,  24,  25  and  26,  and  (which) 
*' form  and  comprise  square  No.  127.  Said  square  No.  127  measures 
•  •  280  feet  10  inches  and  6  lines  front  on  Levee  street,  same  on 
Jeraej  street,  and  354  feet  front  on  Valmont  street,  and  same  on  Leon- 
tine  street.'^ 

The  adjudication  thereof  was  made  by  the  State  Tax  Collector,  un- 
der the  terms  and  provisions  of  act  No.  82  of  1884,  to  enforce  the  pay- 
ment of  certain  unpaid  State  taxes,  due  on  said  property  for  the  years 
1869,  1873,  1874,  1875,  1876,  1877  and  1878,  as  that  of  Mrs.  Helen  P. 
Harrison,  or  her  estate  or  heirs,  as  the  present  owners  thereof. 

In  porsance  of  said  adjudication  the  tax  collector  executed  to  the 
said  purchaser  an  absolute  and  irredeemable  title  to  the  said  property, 
with  the  right  to  immediate  possession  thereof,  and  with  full  warranty. 

This  title  was  duly  registered  in  the  conveyance  office,  and  there- 
under the  adjudicatee  applied  to  the  court  for  a  writ  of  possession. 

To  this  writ  of  seizure  and  possession  John  Leslie  made  opposition 
OD  the  following  grounds,  viz : 

1.  That  said  property  was  acquired  in  1853  by  tl»e  late^Mrs.  Helen 
P.  Harrison,  and  that  she  departed  this  life  on  the  4th 'of  July,  1859, 
leaving  as  her  sole  surviving  heir  her  minor  child,  Daniel  C.  Harrison, 
who  became  of  full  age  in  1874. 

2.  That  said  property  was  inherited  by  said  heir  as  a  part  of  her 
estate. 

3  That  in  October,  1885,  said  Daniel  C.  Harrison  was  recognized 
by  the  court  as  the  sole  heir  of  his  said  deceased  mother,  ard,  a^  such 
placed  in  possession  of  all  her  property,  including  the  property  here- 
inbefore described." 

4.  That  he  (opponent)  '*  has  lately  acquired,  through  said  DaniH  O. 
Harrison,  all  the  rights,  title  and  interest  of  said  D.  C.  Harrison  and 
of  said  Mrs.  B.  S.  Harrison  (should  be  Mrs.  H.  P.  Harrison)  in  and  to 
said  property,"  by  notarial  act,  of  date  March  29,  1886. 

6.  That  in  August,  1885,  said  [property  was  advertined  and  sold  to 
Orloff  Lake/ in  the  enforcement  of  certain  delinquent  taxes  enumer- 
ated under  the  provisions  of  act  82  of  1884. 

7.  That  the  advertisement  of  said  property  for  sale,  and  said  ad- 
jadication  and  sale,  were  illegal  and  void,  on  the  following  giounds, 
▼i«: 

a.  ''  Because  the  property  was  not  assessed  for  any  of  said  years 
1872  to  1878,  in  the  name  of  said  Mrs.  H.  P.  Harrison,  or  in  the  name 
of  the  estate  of  Mrs.  H.  P.  Harrison,  or  in  the  name  of  D.  C.  Harrison, 
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the  owner  thereof,  during  said  years;  but  the  same  toaa  iUsgaUy  assessed 
in  the  name  of  John  Boylan,  who  was  never  the  legal  owner  of  said 
property."  ' 

b.  ^^  Because  said  property  war  insu^i^ntly  and  illegally  described 
on  the  assessmeyit  rolls  for  eaid  years  1872  to  1878  inclusive;  that  the 
description  of  said  property  on  the  assessment  rolls  for  said  years  was 
not  in  accordance  with  ]aw." 

c.  *^  Because,  n<>ither  said  D.  C.  Harrison  nor  any  person  interested 
in  said  property  ever  received  any  notice  of  the  assessment  of  said  prop- 
erty for  any  of  said  years,  or  any  notice  tliat  any  taxes  were  due  on 
same  for  said  yearsj  or  any  notice  that  said  property  would  be  adver- 
tisf  d  or  sold  to  enforce  the  payment  of  said  taxes,  nor  did  any  one  in- 
terested in  said  property  receive  any  notice  of  said  sale." 

d.  Because  the  State  taxes  on  said  property  for  the  year  1873  had 
been  paid  previous  to  said  advertisement  and  sale. 

e.  Because  said  advertisement  was  contrary  to  the  provisions  of 
act  82  of  1884,  said  property  having  been  advertised  as  that  of  "Mrs. 
H.  P.  Harrison,  or  her  estate  and  heirs  (as)  the  present  owners." 

f.  That,  if  Act  82  of  1884  authorized  the  tax  collector  to  change  the 
assessment  of  the  property,  or  to  advertise  the  same  otherwise  than  as 
it  was  assessed,  it  was  an  unconstitutional  law. 

g.  Because  said  property  was  never  adjudicated  to  the  State,  and 
was  not  so  advertised,  and  that  same  was  simply  advertised  for  sale  to 
enforce  the  payment  of  delinquent  taxes,  and  said  advertisement  and 
gale  were  contrary  to  the  provisions  of  act  82  of  1884,  as  it  only  pro- 
vided for  the  sale  of  property  that  had  been  previously  adjudicated  to 
the  State. 

8.  That  Act  82  of  1884  is  unconstitutional,  on  the  the  following 
grounds,  viz. : 

aa.  Because  all  the  objects  of  the  act  are  not  expressed  in  tlie  title. 

bb.  Because  the  act  comprises,  deals  with  and  legislates  on  more 
than  one  object. 

CO.  Because  it  provides  for  the  divestiture  of  title  to  property, 
*' without  due  process  of  law," 

dd.  Because  said  act  is  retrospective  in  its  provisions,  and  operates 
as  a  divestiture  of  vested  rights. 

ee.  Because  said  act  provides  for  notice  by  public  citation  only,  in 
violation  of  Article  210  of  the  Constitution. 

ff.  Because  said  act  does  not  provide  for,  nor  allow,  the  right  of  re- 
demption, in  violation  of  said  Article  210. 
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gg.  Because  said  act  confers  upon  tax  collectors  judicial  powers  in 
Tiolation  of  Articles  14,  15,  80  and  210  of  the  Constitution. 

hh,  '' Because  it  is  beyoud  the  power  of  the  legislature  to  provide 
that  an  act  (of  sale)  shall  be  conclusive  evidence,  as  provided  in  said 
act." 

The  tax  collector's  act  of  sale  is  annexed  to  and  made  a  part  of  the 
opponent's  petition. 

To  this  petition  the  adiudicatee  and  petitioner  tendered  a  plea  of  no 
cause  of  action.  This  was  overruled  by  the  judge  a  quo,  and  on  the 
trial  of  the  merits,  he  rendered  judgment  in  favor  of  the  opponent, 
sustained  his  injunction  and  annuled  the  sale  to  Lake.  From  this 
judgment  the  adjudicatee  and  petitioner  for  a  writ  of  possession,  has  ' 
appealed.  The  correctness  of  the  ruling  of  the  lower  judge  on  the 
petitioner's  exception  is  the  principal  question  in  the  case,  and  we  will 
firpt  examine  and  dispose  of  it. 

That  exception  was  predicated  on  the  provisions  of  Section  3  of 
Act  82  of  1884,  which  is  couched  in  the  following  terms,  viz. : 

"That  each  tax  collector  ♦  •  *  ghall,  as  soon  as  said  adjudica- 
tions to  bidders  are  made  and  complied  with,  execute  to  each  pur- 
chaser a  deed  of  sale  in  the  name  of  the  State,  of  each  specific  piece  of 
property,  before  a  duly  qnalified  notary  public,  by  authentic  act  • 
•  •  a  duly  certified  copy  of  which  deed  shall  be  prima  facte  evi- 
dence of  the  following  facts  : 

"1st.  That  the  property  conveyed  was  subject  to  taxation; 

**2d.  That  none  of  the  taxes  for  which  said  property  was  offered  was 
paid; 

"And  said  deed  shall  be  condusive  evidence  of  the  following  facts  : 

"Ist.  That  the  property  was  assessed  according  to  law; 

"2d.  That  the  taxes  were  levied  according  to  law  ; 

"3d.  That  the  property  was  advertised  according  to  law  ; 

^Hth.  That  the  property  was  adjudicated  and  sold  as  recited  in  said 
deed  ; 

"5th.  That  all  of  the  prerequisites  of  the  law  were  complied  with, 
by  all  the  officers,  from  the  assessment  up  to  and  including  th^  execu- 
tion and  registery  of  the  deed  to  said  purchaser,  etc.  •  •  •  If  only 
a  portion  of  the  taxes  for  which  the  property  is  sold  are  proved  to  have 
been  paid,  the  sale  and  title  to  the  pnrchaser  shall,  nevertheless,  be 
good  and  valid  the  same  as  if  all  the  taxes  for  which  it  is  sold,  had 
not  been  paid." 

We  are  to  ascertain  what  is  the  true  and  correct  import  of  the 
10 
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language  employed  in  this  legislative  enactment^  in  so  far  as  same 
bears  on  this  controvesy. 

In  oar  opinion  we  said  "that  precedents  are  not  wanting  to  show 
that  in  several  'sister  States  their  legislatures  have  been  recognized 
as  having  the  power  of  making  such  deeds  conclusive  as  to  non-essen- 
tial prerequisites,  but  the  exercise  of  legislative  power  has  never  been 
sanctioned,  so  as  to  make  such  deeds  conclusive  as  to  essential  pre- 
requisites,   »     *     • 

"It  would  serve  no  useful  purpose  to  enter  into  an  examination  of 
the  prerequisites  which  are  deemed  essential  and  non-essential,  as  for 
the  purposes  of  this  case  it  is  amply  sufficient  to  say  that  all  the  de- 
cisions and  commentators  agree  that  the  omission  to  assess  at  all  the 
property  to  which  the  deed  is  made,  is  a  radical,  or  fatal  defect,  wiiich 
strikes  the  proceedings  with  nullity." 

On  this  hypothesis  we  expressed  the  opinion  that  the  opponent  had 
a  right  to  attack  the  act  of  sale  in  question,  and  show  that  the  prop- 
erty had  never  been  assessed  j  and,  upon  an  examination  of  the  evi- 
dence adduced  in  support  of  ojiponent's  assault  upon  it,  we  came  to 
the  conclusion  that  lots  5  and  8  had  never  been  assessed  at  all. 

A  re-examination  of  the  record  has  induced  us  to  modify  our  opinion 
in  some  particulars,  but  without  altering  our  conclusions  with  regitd 
to  the  law. 

Reference  to  the  paragraphs  we  have  quoted  from  the  petition  of 
opponent,  will  disclose  that  he  does  not  allege  that  no  assessment  was 
made  at  all,  but  that  he  does  allege  that  "the  property  was  not  as- 
sessed in  the  Jiame  of  Mrs  H.  P.  Harrison,  etc. ;"  that  same  was  i7- 
legally  assessed  in  the  name  of  John  Boylan,"  and  that  it  was  "illegally 
and  insufficiently  desciibed  on  the  assessment  rolls,  etc." 

The  opponent  does  not  allege  that  the  property  was  not  subject  to 
taxation,  or  that  all  the  taxes  for  which  the  property  was  sold  had 
been  paid.  Of  these  ingredients  the  act  of  sale  fur4]ishes  prima  facie 
evidence,  and  not  being  assailed  for  the  want  of  either,  it  is  full  proof 
of  their  existence. 

This  view  necepsitates  an  examination  of  the  statute,  the  constitu- 
tionality of  which  is  drawn  in  question,  and  a  comparison  of  it  with 
the  several  charges  preferred  against  the  tax  title. 

It  is  well  settled  by  the  decisions  of  this  Court,  as  well  as  those  of 
the  courts  of  our  sister  States,  that  the  essential,  jurisdictianal  prerequi- 
sites for  the  exercise  of  the  taxing  power  are,  viz. : 

1st.    The  listing  and  assessing  of  the  property. 

2d.    The  levy  of  the  tax  upon  it. 
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3d.     The  statu cory  warrant  for  its  sale. 

4t]i.     A  sale  made  under  this  statutory  warrant. 

Do  we  uaderstand  that  the  ntatune  iind^^r  consideration  makes  a 
tax  title  conclusive  as  to  eitherf  No.  What  is  meant  by  the  phrases : 
"  That  tlie  property  was  assessed  according  to  lawf  "  "  That  the  taxes 
were  levied  arrorf7/wv7  to  latrf^''  **  That  the  property  was  advertised 
according  to  lawf^^  "  That  the  property  was  adjudicated  and  sold  as 
recited  in  said  deedt " 

Do  they  not  necessarily  imply  that  all  those  essentials  had  been 
fulfilled,  and  that  the  tax  title  is  only  made  conchmve  evidence  that,  if 
performed,  they  had  been  performed  *' according  to  lawf  Does  it 
not  follow,  as  a  legal  stqaence,  that,  as  opponent's  complaint  is  that 
ilia  property  was  not  assessed  in  the  name  of  the  true  owner,  and 
was  illegally  assessed  in  the  name  of  John  Hoylan,  it  is  excluded 
by  the  deed,  because  it  furnishes  conclusive  evidence  of  the  correct- 
ness of  the  assessment,  if  made  at  allf    It  would  seem  so. 

In  Dorsey  vs.  Hill,  4  Ann.  107,  plaintiff  enjoined  an  execution  on  the 
ground  **  that  the  advertisement  was  illegal,  because  it  was  made  by 
a  person  not  authorized  to  perform  the  act,"  and  the  Court  held  that 
the  suit  put  at  issue  the  capacity  of  the  officer  only. 

Bottom  vs.  Breed,  4  La.  344,  an  exception  was  taken  to  the  admissi- 
bility of  a  dociimeiit  in  evidence,  on  the  ground  **  that  it  did  not 
appear  that  the  sale  was  made  by  a  legal  officer ;^^  and  the  Court  held 
that  these  reasons  ought  not  to  have  prevailed  against  the  introduc- 
tion of  this  piece  of  evidence,  because  the  person  who  executed  the 
process  was  an  officer  de  facto. 

As,  in  each  of  those  cases,  the  capacity  of  the  officer  was  pat  at 
issue,  and  not  the  fact  of  an  advertisement  or  sale,  so,  in  the  instant 
case,  the  opponent  has  put  at  issue  the  legality  of  an  assessment  in 
the  name  of  John  Boy  Ian,  and  not  the  fact  of  an  assessment  at  all. 

Oppon«-nt'd  complaint  is  not  well  founded,  because  it  is  made  of 
ROM- essentials,  which  are  cured  by  the  execution  of  the  tax  title. 

With  regard  to  the  alleged  unconstitutionality  of  the  law,  we  think 
opponent  is  in  error.  A  Mmple  inspection  of  the  litle  of  the  act  will 
suffice  to  show  thnt  its  object  is  set  forth  distinctly,  and  a  perusal  of 
the  act  will  disclose  that  its  only  object  was  to  inforce  the  ordioance 
for  the  relief  of  delinquent  taxpayers. 

We  do  not  regard  the  provision  of  the  statute,  in  any  seuse,  retro- 
spective J  nor  can  we  perceive  in  what  way  they  can  divest  vested 
rights.    The  legislature  only  intended  to  provide  the  manner  in  which 
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valid  sales  coald  be  effected  of  property  on  which  delinquent  taxes  are 
due  the  State  prior  to  the  year  1879,  and  whereby  such  taxes  conld  be 
collected. 

The  ordinance  referred  to  provides  that  "  all  interests,  penalties, 
etc.,     •     *     ou  taxes  and  licenses  due  the  State     *      *      prior  to  the 

first  day  of  January,  1879,  and  yet  unpaid,  are  remitted,"  etc. 

«««««#«♦ 

**  In  the  event  th«  principal  of  said  taxes  and  licenses  is  not  paid  by 
said  time,  the  interest,  penalties,  etc.,  *  *  hereinbefore  remitted, 
shall  revive  and  attach  to  the  property  upon  which  the  taxes  and 
licenses  are  due,  and  sii<ih  property  shall  then  be  soldy  in  the  mannet-  to 
he  provided  by  law,  and  the  title  of  the  purchaser  shall  be  full  and  com- 
pletCf^  etc. 

In  the  (-ffort  to  enforce  this  ordinance,  the  legislature  passed  Act 
No.  107  of  1880,  and,  subsequently,  Act  No.  98  of  1882 ;  but  great 
difficulty  was  experienced  in  giving  good  and  sufficient  titles  to 
property  sold  under  them,  and  the  State  was  thereby  deprived  of  this 
source  of  revenue  to  a  great  extent;  hence,  the  passage  of  Act  No.  82 
of  1884  became  a  necessity.  It  deals  exclusively  with  the  proceedings 
necessary  to  effectuate  sales  of  such  property  as  are  subject  to  such 
delinquent  taxes,  and  the  execution  and  effect  of  tax  titles  evidencing 
such  sales.  It  is  a  remedial  law,  authorized  by  the  terms  of  said 
ordinance.  Certainly,  the  opponent  has  no  vested  right  in  the 
property  that  will  be  divested  by  the  sale  made  under  i^:,  because  his 
vendor,  D.  C.  Harrison,  wan  not  placed  in  possession  of  his  mother*s 
estate  until  after  it  was  made:  and  the  taxes  nought  to  be  collected 
thereby  were  assessed  against  her  succession  and  heirs,  and  he  pur- 
chased cum  onere. 

That  such  proceedings  as  those  provided  by  this  act  constitute  '^due 
process  of  law,"  in  the  sense  of  the  Constitution,  has  been  so  often 
decided,  that  it  may  be  classed  as  an  elementary  principle  in  matters 
of  taxation. 

The  provisions  of  Article  210  of  the  Constitution  of  1879  have 
ex4ilusive  reference  to  the  taxes  that  may  be  assessed  under  laws 
passed  in  pursuance  thereof;  and  tiiose  of  the  ordinance  for  the  relief 
of  delinquent  taxpayers,  to  delinquent  taxes  that  were  assessed  in 
years  antecedent  to  its  adoption  by  the  people. 

All  tax  sales  made  in  pursuance  of  Article  210  are  ledeemable 
within  one  year ;  but  those  made  in  pursuance  of  said  ordinance  and 
law  are  not  redeemable  at  all. 

W-e  do  not  think  the  act  confers  judicial  powers  on  tax  collectors. 
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The  objectioD  made  to  the  effect  that  the  legislature  was  withoat 
power  to  pass  a  law  declaring  that  a  tax  title  shall  be  conclusive 
evidence,  as  provided  in  the  act  under  discussion,  has  been  virtually 
disposed  of  already,  as  we  have  ascertained  that  it  has  no  reference 
to  essential,  jurisdictional  prerequisites.  We  think  the  law  is  consti- 
tutional, and  the  exception  of  no  cause  of  action  should  have  been 
sustained. 

It  is,  therefore^  ordered,  adjudged  and  decreed  that  our  former 
decree  be  and  the  same  is  annulled  and  set  aside,  and  that  the  judg- 
ment appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  fur- 
ther ordered,  adjudged  and  decreed  Chat  the  demands  of  opponent  be 
rejected  at  his  cost  in  both  courts. 


No.  10,111. 
Citizen's  Bank  vs.  Louisb  Turraud  bt  als. 

ProceedingH  for  the  distribntioii  of  fonds  in  the  handtt  of  a  sheriff  and  arising  from  a  sale, 

partake  uf  the  nature  of  a  eoneurso  and  resemble  a  t€U>leau  of  distribution . 
In  such  cases,  particularly  when  there  exists  a  clash  of  interesta,  it  is  indispensable  that  all 

the  claims  alTectiiig  the  proceeds  in  hand  be  considered  together,  and  determined  by  one 

and  the  same  judgment,  and  not  piecemeal  or  separately. 
This  is  essential,  to  avoid  confusion  and  ii^nstice. 
In  the  instant  case,  as  two  out  of  several  claims  have  been  passed  upon  separately,  and  those 

hftving  an  interest  to  resist  them  were  not  made  parties,  this  Court  is  powerless  to  review 

the  Judgments  complained  of. 

A  APPEAL  from  the  Twenty -second  District  Court,  Parish  of  St. 
James.    Rost,  J. 


ff,  C.  Miller  and  B.  <?.  Duffu4  for  Plaintiff  and  Appellee. 
Sims  dk  PoclU  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmddbz,  C.  J.    The  contentions  in  this  case  relate  to  the  distribu 
tion  of  the  proceeds  of  real  estate  sold  to  satisfy  plaintiff's  vendor's 
claim. 

The  amount  realized,  $6,800,  is  claimed  by  a  number  of  opponents 
who  seek  preference,  the  ones  over  the  others,  resulting  from  conven- 
tional and  judicial  mortgages  and  privileges. 
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It  is  UDDeceBsary  to  state  in  what  particalars  tbe  demands  respect- 
ively clash.  It  is  enough  to  say  that  they  do,  and  that  they  aggregate 
nearly  twice  the  proceeds  of  sale. 

Two  only  of  those  claims^  ere  considered  and  determined  below. 
This  was  done  over  the  objections  of  one  of  the  opponents.  Tliey  were 
tried  and  passed  apon  on  different  days  and  by  separate  judgments, 
which  apparently  conflict  together  and  seem  to  have  been  leit  for  in- 
terpretation and  enforcement  to  the  discretion  of  the  executive  oflicer 
of  the  court. 

The  remaining  oppositions  were  not  tried,  and  as  far  as  the  trans- 
cript shows,  are  still  pending. 

It  has  been  well  observed,  that  proceedings  of  this  character  partake 
of  the  nature  of  a  concurso  and  resemble  a  tableau  of  distribution- 
Bowman  vs.  McKleroy,  14  Ann.  594. 

In  successions,  in  surrenders,  and  in  all  kindred  matters  in  which 
funds  are  involved  for  distribution,  as  the  common  pledge  of  creditors, 
it  is  indispensable,  in  order  to  avoid  confusion  and  injustice,  particu- 
larly where  there  exists  a  clash  of  interests,  that  all  the  pretensions 
aflfectiug  the  money  in  hand  be  tried  together  and  adjudicated  upon 
by  one  and  the  same  judgment,  which,  it  is  important  to  all  concerned, 
should  not  be  rendered  separately  and  piecemeal,  after  diffeient  trials. 

Tlie  fir^t  judgment  here  was  upon  a  rule  of  the  bank  against  oppo- 
nent Heath,  who  had  subsequently  taken  one  also.  It  ordered  the  pay- 
ment of  the  bank's  claim,  $3,300.  with  interest,  attorneys'  fees,  etc., 
after  retaining  an  amount  sufficient  to  pay  Heath,  say  $2,200,  with 
interest,  attorneys'  fees,  should  he  therealter  be  decreed  entitled 
thereto. 

The  second  judgment  appealed  from  is  on  the  opposition  of  Mrs. 
Gaignard  for  a  priority.  That  judgment  ordered  the  payment  of  her 
claim,  some  $3,000,  by  preference  over  Heath,  or  so  much  thereof  as 
may  remain  after  paying  the  bank,  in  case  there  should  not  be  enough 
to  pay  both. 

The  rules  were  not  tried  contradictorily  with  all  the  parties  who  had 
an  interest  to  resist  them  and  who  claimed  superiority. 

That  which  the  district  court  could  not  do,  it  is  not  in  our  power  to 
accomplish. 

All  the  opponents  must  be  heard  at  one  and  the  same  time,  befoie 
there  can  be  rendered  any  judgment  upon  the  validity  and  rank  of 
their  respective  claims. 

When  this  shall  have  been  done,  and  the  adjudication  shall  be 
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brought  ap  for  revie^r,  it  will  become  our  duty  to  hear  and  determiue, 
bat  not  until  then. 

It  is  therefore  ordered  and  decreed,  that  the  judgments  appealed 
from  be  reversed,  and  that  the  case  be  remanded  to  the  lower  court,  to 
be  proceeded  with  according  to  the  views  herein  expressed  and  accord- 
ing to  law;  and  that  appellees  pay  costs  in  both  courts,  from  and  after 
the  filing  of  the  rules,  the  other  costs  to  abide  the  final  determination 
of  the  suit. 


No.  10,089. 
The  State  of  Louisiana  vs.  Landry  Thomas. 

In  all  criminal  prosecutionB  it  is  the  desire,  and  to  the  interest,  of  the  State,  that  all  reason- 
able facilities  be  extended  to  the  accused  in  the  preparation  of  his  defense. 

Hence,  the  accused  is  not  responsible  for  the  error  committed  by  the  clerk  in  issuing  tub- 
ptmuu  to  witnesses  for  the  defense,  if  it  appears  that  the  order  for  saoh  witnesses  had 
been  given  in  a  proper  manner  by  the  accased  or  his  coansel,  and  that  the  witnesses 
thus  ordered  are  residents  oi  the  parish. 

A  party  accased.  who  discovers  on  the  day  fixed  for  his  trial  that  a  materiid  and  important 
witness,  ordered  by  him,  and  by  whom  alone  be  coald  establish  a  fact  important  or  in- 
dispensable to  his  defense,  had  not  been  summoned,  because  the  given  name  of  the  wit- 
ness had  been  by  error  of  the  clerk  changed  into  another  name,  in  making  out  the  sum- 
mons, is  legally  entitled  to  a  continuance  on  proper  showing,  for  the  purpose  of  pro- 
caring  the  attendance  of  such  witness. 

For  making  the  discovery  on  the  day  of  trial  only,  he  can  not  be  charged  with  WAut  of  due 
diligence. 


APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
EsUUtUy  J. 

M,  J,  Cunningham,  Attorney  General,  and  John  M,  Ogden,  District 
Attorney,  for  the  State,  Appellee  : 

1 .  Where  an  application  for  a  continuance  in  a  criminal  case,  based  upon  the  absence  of  a 
material  wi  ness,  is  refused  because  of  the  lack  of  due  diligence  on  the  part  of  the  defense 
in  securing  the  attendance  of  such  witness,  on  appeal  the  rocord  should  contain  affirma- 
tive proof  of  the  exercise  of  due  diligence  or  the  judgment  of  the  Court  a  qua  will  be 
affirmed.    Knobloch's Cr.  Di.  p.  IS2,  "Diligence." 

'2  A  juror  living  in  a  parish  other  than  the  one  in  which  the  accused  is  tried  is  incompe- 
tent.   30  Ann.  335. 

3.  And  the  Court  may  exproprio  motu  upon  discovering  the  tact,  discharge  the  incompe- 
tent juror  before  the  introduction  of  any  evidence  in  the  case.  State  vs.  Diskin.  34  Ann. 
920,  and  authorities  therein  cited. 

4 .  The  question  9a  to  whether  the  confessions  of  an  accused  are  voluntary  or  not  is  for  the 
trial  judge  to  determine.  If  the  evidence  upon  which  he  rules  in  favor  of  the  volun- 
tary character  of  the  confessions  is  not  incorporated  in  a  bill  of  exceptions  the  Supreme 
Court  cannot  test  the  correctness  of  such  ruling  and  it  will  be  sustained.  34  Ann. 
147. 

5.  Parol  evidence  is  admissible  to  prove  a  confession  made  in  open  court  presided  over  by 
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A  magistrate  when  saoh  confenslen  was  not  taken  down  in  writing.     Staters.  Simien, 
30  Ann.  897. 

6.  The  taot  that  the  confession  was  in  the  nature  of  a  plea  to  a  charge  contained  in  the 
affidavit  against  the  prisoner,  the  sahstance  of  which  charge  was  nndlspnted,  does  not 
make  it  necessary  to  produce  the  affidavit  and  exclude  parol  testimony  of  the  oonfes' 
sion.  The  contents  of  the  affidavit  was  not  at  issue.  It  was  simply  an  incident  to  the 
main  fact  to  he  proved. 

7.  Where  the  ruling  of  the  trial  Judge  causes  no  injury  to  the  accused  be  will  not  he 
granted  a  new  trial.    Knohloch's  Cr.  Di.  p.  339. 

e.  Leading  questions  may  he  put  to  an  exceedingly  unwilling  witneas.  Wharton's  Cr. 
Sv.  $  454  a.;  86  Ann.  75;  Proffat  on  Jury  Trials,  §  327. 

9.  On  an  indictment  for  "rape"  there  can  he  no  verdict  for  ' '  assault  and  battery,"  and  the 
tiial  Judge  rightfully  refuses  to  charge  that  there  may. 

10.  Brrors  in  the  Judge's  charge  to  the  Jury  should  be  brought  up  for  review  to  the  Supreme 
Court  by  hills  of  exception,  and  not  in  an  assignment  of  errors,  35  Ann.  174 ;  37  Ann. 
51,  1 :  35  Ann.  543.  619,  970:  38  Ann.  497. 

E,  P.  Veaaie  and  0.  W.  DuRoy  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Pocni^,  J.  The  defendant  appeals  from  a  sentence  of  death  under-a 
conviction  of  rape,  and  charges  nnmerous  errors  to  his  detriment. 

His  first  complaint  is  levelled  at  the  jadge^s  refusal  of  a  continu- 
ance which  he  had  asked  under  the  following  circumstances :  When 
brought  up  for  trial,  on  the  28th  of  October,  1887,  the  accused  filed  a 
motion  for  continuance  on  the  ground  of  the  absence  of  a  material  and 
important  witness,  residing  in  the  pari8h,who  had  not  been  summoned 
although  his  name  had  been  written,  with  an  order  for  a  subpcena,  in 
the  proper  book  by  defendant's  counsel  on  the  24th  of  October,  four 
days  previous  to  the  day  of  trial. 

The  judge's  refusal  was  grounded  on  want  of 'proper  diligence  on 
the  part  of  the  accused  to  secure  the  attendance  of  the  witness. 

It  appears  from  the  record,  and  from  the  original  order  for  euhpana 
to  witnesses,  as  written  by  counsel,  and  which  is  attached  to  his  bill 
of  exception,  that  in  writing  down  the  name  of  that  witness,  which  is 
''Archie  Sanders,"  counsel  connected  the  letters  in  such  a  manner 
that  a  first  glance  the  given  name  looked  like  ^*  Archie,"  and  hence 
the  summons  was  addressed  by  the  clerk  to  *' ArdM  Sanders,"  and 
the  sheriff  returned  that  the  person  thus  named  could  not  be  found. 
In  reading  the  name  as  written  in  the  original  order  we  find  no  diffi- 
culty to  make  out  the  name  of  '^  Archie  Sanders  "  as  that  of  the  per- 
son intended  by  the  writer  of  the  order. 

The  question  presented  is  therefore  to  determine  whether  the  ac- 
cused can  be  held  responsible  for  the  error  of  the  clerk  in  summoning 
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the  wrong  person,  or  in  making  out  a  anmmouB  addreesed  to  bo  strange 
and  anusual  a  name  as  Ardrie  as  a  given  name,  especially  when 
coupled  with  the  cognomen  of  *^  Sandeis." 

To  the  suggestion  of  the  district  judge  that  under  ordinary  diligence 
it  was  incumbent  on  the  defendant  to  have  discovered  the  en*or,  and 
to  have  had  the  same  corrected  in  time  for  the  trial,  ''as  the  return  of 
the  sheriff  was  made  some  time  before  the  case  was  called  for  trial,** 
an  easy  answer  is  that  the  accused  should  not  be  made  to  suffer  for 
an  error  of  the  clerk,  whose  plain  duty  was  to  call  on  counsel  for  thie 
accused  to  remove  the  doubt  which  he  might  have  entertained  as  to 
the  precise  name  intended  to  have  been  written  by  the  attorney. 

We  do  not  understand  the  discussion  to  involve  the  question  of  due 
diligence  at  all ;  but  merely  and  exclusively  to  deal  with  the  conse- 
qoence  of  a  palpable  error  committed  by  an  officer  over  whom  the 
accuaed  or  his  counsel  had  no  control,  and  for  whose  error  the  injured 
party  can  surely  not  be  held  responsible. 

But  should  the  question  of  due  or  ordinary  diligence  be  considered 
aa  the  pivotal  point  of  the  contention,  the  record  does  nnt  warrant 
the  conclusion  that  the  accused  is  guilty  of  any  laches  on  that  score. 
In  his  statement  that  the  sheriff's  return  had  been  made  "  some  time 
before  the  case  was  called  for  trial ,'^  the  judge  does  not  inform  us  of 
the  precise  length  of  time  which  intervened  between  the  return  and 
the  trial }  whether  the  return  was  made  on  the  same  day  or  the  day 
before.  As  the  order  had  been  given  on  the  24th,  and  the  trial  took 
place  on  the  28th  of  October,  it  is  clear  that  the  ''  sometime  "  refened 
to  by  the  judge  could  not  have  meant  several  days ;  and  the  doubt 
resulting  from  the  expression  above  quoted  cannot  be  construed 
against  the  accused.  Hence,  it  does  not  appear  that  the  question  of 
due  diligence  could  be  decided  adversely  to  the  motion. 

Now  it  appears  that  the  indictment  had  been  presented  ou  the 
21st  of  October,  the  case  was  fixed  for  trial  on  the  28th  of  the  same 
month,  the  subpoenM  for  witnesses  were  ordered  on  the  24th,  and  the 
continuance  asked  by  the  accused  was  only  to  the  31st  of  the  same 
months  at  which  time  a  jury  would  have  been  in  attendance.  Was 
there  anything  extraordinary  oi  unreasonable  in  the  delay  prayed  for, 
or  does  the  relief  atked  suggest  anything  to  justify  the  conclusion  of 
the  trial  judge  that  the  sole  object  of  the  motion  was  delay  f  We 
think  not. 

In  his  motion,  supported  by  affidavit,  the  accused  states  that  by  the 
testimony  of  Archie  Sanders  he  could  prove  a  very  material  fact, 
which,  if  established,  would  necessarily  have  changed  the  verdict,  and 
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staters.  Thomas. 

that  he  could  Dot  prove  that  fact  by  any  other  witness.    8  Mo.  606, 
Freleigh  vs.  State. 

Th6  fact  is  detailed  with  precif»ion  in  the  motion,  bat  we  deem  it 
b<»»t  not  to  reproduce  it  in  this  opinion. 

Now,  through  the  error  of  a  ministerial  officer  who  failed  to  read,  or 
to  copy  correctly,  a  plainly  wiitten  name,  the  accused  lias  been 
deprived  of  the  benefit  of  most  important  testimony.  It  may  be  that 
the  witness,  it  present,  would  not  have  testified  as  represented  by  the 
accused.  But  this  suppoe^ition  cannot  impair  his  legal  right  to  secure 
his  attendance  and  to  produce  his  testimony. 

If  the  witness,  when  produced,  should  entirely  fail  to  establish  the 
fact  relied  on,  that  circumstance  will  strengthen  the  case  of  the  State  ; 
will  remove  the  last  doubt  as  to  the  guilt  of  the  accused,  and  the  cor- 
rect administration  of  justice  will  to  that  extent  be  enhanced. 

In  a  criminal  prosecution  the  State  is  not  zealous  for  conviction  ;  her 
only  aim  is  justice,  which  will  not  condemn  without  a  fair  and  impar- 
tial hearing.  Hence  the  State  herself  tenders  her  whole  power  to  the 
accused  in  his  effort  to  prove  his  innocence,  and  her  desire  as  well  as 
her  interest  require  that  all  facilities  be  given  to  the  accused  to  pro- 
duce all  the  testimony  which  the  nature  of  his  case  may  admit  of  or 
require. 

Counsel  for  the  defendant,  after  giving  his  order  for  witnesses  in 
manner  and  form  required  by  law  and  by  the  rules  of  the  Court, 
together  with  the  written  information  of  the  place  where  the  witnesses 
resided,  as  shown  to  have  been  done  in  this  case,  and  within  a  reason- 
able time  before  the  day  fixed  for  the  trial,  knowing  t^at  the  witnesses 
to  be  snmmoned  were  residents  of  and  were  present  in  the  parish,  had 
every  reason  and  every  right  in  law  to  presume  that  the  summons 
would  be  issued  as  ordered,  and  served  in  time  for  the  tri&l.  Hence 
his  client  cannot  suffer  for  the  laches  or  errors  of  others. 

As  we  aie  thoroughly  convinced  that  through  inadvertence  of  the 
trial  judge,  the  defendant  has  been  denied  a  right  to  which  he  was 
legally  entitled,  we  are  constrained  to  overcome  our  repugnance  to  in- 
terfere in  such  cases  with  rulings  of  district  court^i,  and  to  set  aside 
the  conviction  of  this  defendant.  State  vs.  Egan,  87  Aon.  371 ;  State 
vs.  Bolds,  37  Ann.  310  ;  State  vs.  Briggs,  34  Ann.  71  -,  State  vs.  Boi- 
treaux,  31  Ann.  189. 

Under  these  views  the  discussion  of  the  other  complaints  urged  by 
his  counsel  is  entirely  obviated. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  be  set  aside  and  the  judgment  appealed  from  annulled,  avoided 
and  reversed,  and  it  is  ordered  that  this  case  be  remanded  for  further 
proceedings  according  to  law. 
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Mineral  Water  ICanafactiiiiuj;  Company  vm.  Debiieux  and  Leturey. 


No.  10,043. 

Crescrnt    City    Skltz    and    Mineral    Water     Manufacturing  ^^  ^ 
Company  vs.  Edwin  Deblieux  and  Victor  Lktorky.  i  ^q  "J^ 

117    907 
The  action  against  defendant,  Letorey,  is  not  sustained  by  the  evideuce.  w>  far  as  it  clmrvoH     . 

simnlation,  and,  aa  a  revocatory  action,  is  l>an-e4  by  the  prescription  of  one  year.  ,|25      147] 

A  pledge  of  shares  df  stock  in  corporations  is  validly  effected  by  the  delivery  of  the  oeirt<itl-     ' 

cates,  without  the  necessity  of  notice  to  the  corporation  or  transfer  on  its  books. 
The  caae  ii«  not  affected  by  the  fact  that  the  ceitiflcatos  refer  to  the  charter,  which  contains  u 

provision  that  no  sale  or  transfer  shall  be  made  without  first  ;?iving  the  corporation  sixty 

dayiii'  notice,  with  the  privilege  to  it  or  its  members  to  purchase  on  etjual  terms. 
Sach  provision  obviously  refers  to  transfers  of  ownership,  and  not  to  pledges,    it  will  be 

time  enough  to  discuss  its  effect  and  the  righttt  of  the  corporati  on  under  it.  when  the 

pledgee  shall  seek  to  sell  the  stock  in  satisfaction  of  his  pledge. 

APPEAL  from  the  Civil  District  Court,  Paridk  of  OrleaDs. 
Houston,  J. 

S.  Belden,  for  Plaintiff  and  Appellee. 

White  <&  Saunders,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  plaintiff  took  out  a  writ  of  attachment  against  itn 
debtor,  Deblieux,  under  which  it  seized,  in  the  hands  of  Henry 
Tremoolet,  a  certain  share  of  its  own  stock  which  was  owned  by  liini. 
.  Tremonlet  refused  to  deliver  the  stock  certificate  to  the  sheriff.  There- 
upon plaintiff  filed  a  supplemental  petition,  making  Tremoulet  a 
party,  in  which  it  was  alleged  that  the  latter  was  holding  said  stock'as 
a  confederate  of  Deblieux  in  an  attempt  to  defraud  his  «*Teditors,  and 
had  thereby  made  himself  liable  for  the  debts,  and  praying  judgment 
against  both.  Tremoulet  answered  that  he  held  said  stock  as  agent 
of  Ylctor  Letorey,  to  whom  it  had  been  validly  pledged  for  u  debt  of 
seven  thousand  dollars. 

Plaintiff  then  dismissed  its  suit  against  Tremoulet  and  filed  another 
petition,  to  which  it  made  Letorey  a  party,  in  which,  under  appro- 
priate allegations  of  fraud  and  simulation,  it  prayed  for  judgment 
decreeing  Letorey's  pledge  to  be  fraudulent  and  null  and  without 
effect  upon  plaintiff's  rights  under  the  attachment.  Letorey  answered, 
asserting  the  validity  and  good  faith  of  liis  debt  and  pledge. 

On  these  issues  the  case  went  to  trial.  The  judge  a  quo  does  not 
find  that  either  the  debt  or  pledge  of  Letorey  was  simulated  or 
fraudulent.  Indeed,  the  evidence  abundantly  establishes  that  the 
pledge  was  a  reality  and  made  to  secure  a  bona  fide  debt,  and  that, 
even  if  it  had  been  made  in  fraud  of  creditors,  the  revocatory  action 
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was  clearly  barred  by  the  presciiption  of  one  year,  which  was  duly 
pleaded. 

But  the  judge  avoided  Letorey's  pledge  on  the  ground,  that  notice 
thereof  had  not  been  given  to  the  corporation,  and  subjected  the 
stock  to  plaintiff's  attachment. 

It  is  now  perfectly  settled  that  shares  of  stock  in  corporations  may 
be  validly  pledged  by  delivery  of  the  stock  certificates  without  the 
necessity  of  notice  to  the  corporation  or  transfer  on  its  books.  Pitot 
vs.  Johnson,  33  Ann.  1286^  Factors  vs  Marine,  31  Ann.  149 ,  Fried- 
lander  vs.  Slaughterhouse,  id.  523;  Smith  vs.  Slaughterhouse,  30 
Ann.  1378. 

The  judge,  however,  held  that  these  authorities  did  not  apply  to 
the  instant  case,  because  the  certificate  recited  that  the  stock  is 
*^  transferable  only  on  the  books  of  the  corporation  in  accordance 
with  its  charter,"  and  because  the  charter  contains  the  following 
provision : 

*^  Transfers  of  stock  shall  be  made  only  on  the  books  of  this  corpora- 
tion, at  it.s  office,  and  no  sale  or  tra/tis/er  shall  be  made  by  the  owners, 
nor  be  valid  until  sixty  days^  notice  of  the  intention  to  transfer  or  sell 
said  stock  shall  have  been  given  to  the  pre<»ideut  of  the  corporation, 
and  unless,  also,  this  corporation,  or  in  default  thereof,  any  one  or 
more  members  of  said  corporation,  shall  have  had  the  privilege  of 
purchasing  said  share  or  shares  of  capital  stock  at  the  bona  fide  price 
offered  therefor  outside  of  this  corporaticm,  or  in  default  of  any  sucli 
offer,  at  the  market  value  of  such  share  or  shares." 

It  is  obvious  that  this  provision  refers  only  to  transfers  of  owner- 
ship, and  not  to  pledges,  its  object  being  to^  prevent  the  disposition 
of  the  stock  to  strangers  without  first  giving  the  corporation  or  its 
members  the  opportunity  of  purchasing  at  an  equal  price. 

When  Letorey  ehall  seek  to  enforce  his  pledge  by  sale  and  transfer 
of  the  stock,  it  will  be  time  enough  to  discuss  the  effect  of  this 
provision  and  the  corporation's  rights  thereunder  to  claim  said  notice 
and  privilege. 

For  the  present  Deblieux  remains  the  owner  and  Letorey's  rights 
as  pledgee,  being  fully  established,  must  be  maintained. 

It  is,  therefore,  ordered  and  adju<lged  that  the  judgment  appealed 
from,  in  so  far  as  it  affects  Victor  Letorey,  be  annulled  and  set  aside, 
and  that  there  be  judgment  rejecting  the  demand  of  plaintiff  as 
against  said  Letorey,  and  maintaining  the  validity  and  effect  of  the 
latter's  pledge  of  the  share  of  stock  attached  herein,  plaintiff  to  pay 
the  costs  of  this  appeal. 
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No.  10,046.  ^o'lw 

51  14631 

Amelia  C.  McKenzib,  rt  al.,  vs.  Gabriella  Bacon,  et  als.  -^  j^^ 

An  authentic  act  of  sale  is  fnll  proof  against  all  }>artiefi  thereto.  In  the  absence  of  a  charf;e  i  ^— .r-i 
of  fraud  or  error,  it  cannot  be  contradicted  by  parol  proof  tending  to  show  that  the  sale  |n6  966! 
wait  not  real,  that  the  OHtensible  purchaser  was  but  a  person  inteqrased.  and  that  he  had  40  157' 
incnrred  no  obligation  to  pay  the  price.  '^     *^ 

Parol  eridence  cannot  be  received  to  create  or  denti-oy  h  title  to  immovable  property,  or  to 
prove  an  agency  to  buy  or  sell  sacb  property. 

Where  immovable  property  of  an  Interdict  (a  lunatic)  has  l»een  sold  under  regular  proceed- 
ings, preceded  by  a  valid  order  of  a  oomi^eteiit  court,  and  the  proees  verbal  shows  an 
oheervance  of  the  retiuired  formalities,  and  a  valid  adjudication  for  an  adequate  consider- 
ationr  parol  evidence  is  inailmisslble  to  prove  that  the  proceedings  and  abjudication  were 
not  intended  to  convey  the  property  to  the  a^judicatee,  but  that  he  was  merely  inter- 
posed to  hold  the  naked  title,  in  order  that  he  might  convey  it  to  another. 

A  cnrat'Or  of  an  interdicted  person  cannot  keep  the  fauds  of  the  interdict  without  accounting 
for  the  same  te  the  probate  court,  onder  a  claim  that  the  interdict  is  indebted  to  him.  He 
mnat  account  for  the  money  received,  and  the  indebtedness  of  the  interdict,  if  it  exist. 
mast  be  settled  and  adjudicated  under  the  supervision  of  the  court.  Nor  can  such 
curator  transfer  his  claim  to  another  person  and  autliorize  iuch  person  to  collect  the 
money  of  the  interdict  and  retain  it  in  satisfaction  of  the  debt  ho  ti^ansferred,  without 
proper  judicial  sanction. 

The  failure  of  the  acyadicatee,  at  a  judicial  sale,  to  pay  the  price,  gives  the  vendor  the  right 
to  dranand  the  revocation  of  the  sale,  though  the  property  may  have  paased  from  the 
poaaesaion  of  the  a^judicatee. 

Where  a  person  dies  leaving  no  descendantA  or  ascendants,  but  a  brother  and  children  of  a 
-pre-decea«ed  brother,  the  latter  are  called  to  the  succession  of  their  uncle  by  representa. 
tion,  the  children  representing  their  pre-deceascd  father :  but  though  thus  representing 
their  father,  they  do  not  deriv.e  their  right  to  inherit  from  him.  but  from  the  law.  Such 
right  is  not  impaired  or  affected  by  any  act  of  their  father  Therefore,  they  are  not 
estopped  fi*om  prosecuting  a  right  of  action  derived  from  the  succession  of  their  uncle, 
on  account  o/  acts  ov  omissions  of  their  father,  although  these  acts  or  omissions  might 
have  estopped  him  (the  father)  had  he  survived  the  intestate  fVoni  maintaining  the 
action.     Reaffirming  4  K .  S.*557 ;  »  Ann.  290  ;  33  Ann .  1001 . 

A    PPEAL  from  the  First  District  Court  for  the  Pariali  of  Caddo. 
J\     Taylor,  J. 


dkThai 


Young  dt  Thatcher,  for  Plaintiffs  and  Appellants : 

"  The  right  to  rescind  a  sale  for  non-payment  of  the  price  is  absolute  on  plaintifia  tendering 

the  notes  and  amounts  received,  and  his  rights  may  be  tra^psferred  to  the  heirs."    Castle 

▼8.  Floyd,  38  Ann.  .583. 
Raglstiy  is  not  necessary  to  preserve  this  right    Johnson  vs.  Bloodworth.  12  Ann.  701.    The 

right  to  dissolve  the  sale  for  non-payment  of  the  price  is  independent  of  the  mortgage. 

98  Ann  598. 
An  administrator  cannot  pay  debt«  or   legacies,   even  where  there   are  sufficient  funds. 

withimt  being  authorized  by  the  judge  to  that  effect.    C.  C.  1063. 
The  fathers  of  minors  cannot,  in  purchasing,  retain  the  price,  because  entitled   to  receive 

the  legacy  for  them  and  to  enjoy  the  usuf^ct  thereof  during  marriage. 
Bia  debt  to  the  estate  is  personal  and  his  claim  to  the  legacy  in  autre  drnit.    (rorton  vs. 
Gorton,  12  La.  466. 
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The  relation  between  factor  and  principal  ia  not  tliat  between  debtor.and  cre<Utor.    It  in  a 

relation  of  trust  and  confidence  and  compensation  does  not  take  place.    ().  C.  C.  2207 : 

Nolan  Ts.  Shaw,  6  Ann.  46. 
Accounts  l>etween  principal  and  factor  are  necessarily  pixivisional  until  settled,  and  even 

after  settlement  may  be  rectified  by  either  party  on  account  of  emjr  or  omissioos. 

Bloodworth  vs.  Jacobs,  3  Ann.  25. 
Every  curator  of  vacant  successions,  as  of  absent  heirs,  is  prohibited  from  purchasing  by 

himself,  or  by  means  of  a  third  person,  any  property,  moval)le  or  immovable,  intrusted 

to  his  administration  under  pain  of  nullity.    C.  C.  1146:  Michaud  vs.  Girod,  4  Howard, 

503.    A  person  interdicted  is  like  the  minor.    (J.  C.  415. 
Where  the  court  has  ordered  the  sale  of  property  on  terms  of  credit,  and  it  was  sold  for 

cash,  the  sale  will  \ye  void  for  want  of  an  onler  of  sale.     15  Ann.  254. 
Minors  and  persons  interdicted  cannot  be  prescribed  against  except  in  cases  provided  by 

law.    C.  C.  3582. 
Judjinnents  of  courts  charged  with  the  Mdmiuistration  of  minors  or  intenlictcd  persons- 
Probate  Courts -cannot  be  contested  in  any  other  coni*ts  in  collateral  proceedings.    2 

Ann.  642 :  6  Wallace.  703 :  1  H.  D.  p.  763,  No.  2. 
They  are  certainly  conclusive  unless  shown  to  be  erroneous.     1  H.  D.  p.  586,  No.  3. 
"  A  trustee  shall  not  be  permitted  to  mix  up  his  own  aflairs  with  Wiose  of  the  cestui  tj^ie 

trust/'    Wormley  vs.  Wormley,  8  Wheaton,  463:  ib.  444. 
A  trustee  is  not  an  agent.     Taylor  vs.  Davis,   110  U.  S.  330.  and  authorities  there  cited. 
Those  dealing  with  notice  of  facta  are  necessarily  affected  with  notice  of  the  law  operating; 

on  tho!4e  facts.     Wormley  vs.  Wormley,   8  Wheaton,  445;    Boone  vs.  Child,  10  Pet, 

210-11-12:  Vattiu  vs.  Hinde.  7  Pet.  271-2. 

PKEftCimTlOX. 

Prescription  of  notes  does  not  bar  action  to  dissolve.    24  Ann.  537;  11  Ann.  655;  1  Ann. 

442;  16  Ann.  129. 
Nor  even  omission  to  register,  but  in  this  case  there  was  registry.    32  Ann.  461 . 
Prescription  of  action  to  dissolve  does  not  run  against  lanatics  originally  interdicted,  when, 

as  in  this  case,  they  had  no  guardian  or  curator,  indeed,  the  exception  is  not  qnalifted. 

C.  C.  352i.  3554;  2  Ann.  316,  320;   13  Ann.  340:   6  Ann.  Ill ;    1  Ann.  442  :   16  Ann.  130: 

C.  C.  415. 

Henry  C,  Miller  and  F.  L.  Richard»on,  aud   W.  A,  (runterj  on  same 
side. 

Wise  cf*  Hervdon  and  Alexander  i&  Blanchard,  for  Defendants  and 
AppeUeeH  : 

1.  '*  Neither  the  heirs  of  a  deceased  i>er»on,  nor  the  transferee,  can  sue  foflihe  I'esolution  of 
a  sale  until  previous  tender  has  been  made  of  the  outatanding  purchase  notes,  and  such 
part  of  the  purchase  price  as  may  have  been  paid  by  the  purchaser.*'  38  Ann.  583,  and 
authorities  therein  cited.  ';  A  tender  is  a  condition  precedent  tine  qua  non,  to  authorize 
a  suit  to  rescind  a  judicial  sale."    Farquhar  vs.  Hes.  30  Ann.  not  yet  repoited. 

2.  "  The  real  cause  or  consideration  of  a  written  contract  involving  the  transfer  of  immova- 
ble property  may  be  shown  by  parol  evidence."  32  Ann.  432:  3  Ann.  830;  36  Ann.  565. 
"  Parol  evidence  is  admissible  to  prove  what  occurred  at  the  time  of  a  judicial  sale,  or 
subsequently,  in  relation  to  compliance  with  t-erms  of  the  sale."  1  R.  413.  ''6o,  too, 
that  the  price  of  real  estate  sold  at  auction  was  paid  to  a  mortgagee,  and  the  mode  of 
such  payment."    11  R.  270. 

3.  This  is  an  action  to  rescind  a  sale  for  non-payment  of  the  price.  The  pitK>f  shows  that 
every  dol'ar  of  the  purchase  price  was  paid,  not  directly  by  the  nominal  purchaser, 
Donaldson,  but  by  White  for  him.    It  can  make  no  difference,  in  fact  or  in  law,  to  tha 
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interdict  or  his  heirs,  whether  the  payment  oi  the  price  was  made  directly  by  Donfddson 
or  mediately  throuji^h  White. 

4.  The  heirs  of  Dr.  M.  L.  Gilmer,  guardian,  are  bound  by  hin  acts,  whether  of  fraud, 
negligence  or  omission,  and  having  by  tlie  avernientn  of  their  petition  acceptefl  his 
aaccession,  are  estopped  from  contesting  the  title  of  defendants.  14  Ann.  642;  15 
Ann.  140.  Francis  M.  (lilmer,  another  plaintiff,  the  proof  shows,  aiid  he  himself 
admits,  had  full  knowledge  of  and  advised  the  making  of  the  sale  to  White  in  the 
manner  in  which  it  was  done,  and  also  discounted  om*  of  the  notes  given  by  White  as 
part  of  the  purchase  price.  He  is  clearly  estopped  from  taking  advantage  of  any 
defecta  or  irregularities  in  the  matter. 

5.  This  suit  was  not  brought  until  thirteen  years  after  the  sale  was  made;  after  the 
property  had  passed  into  the  bauds  of  third  parties,  innocent  purchasers,  and  after  the 
death  of  almost  all  of  the  parties  connected  with  the  sale.  It  is  a  stale  demand,  one 
upon  which  the  court-s  look  with  extreme  disfavor,  and  in  oi*der  to  establish  which  it  is 
not  enough  for  the  plaintiffs  to  render  pi-ubable,  but  they  must  make  certain  7  Ann. 
5o5,  539  ;  14  Ann.  317 :  35  Ann.  1005 :  37  Ann.  95. 

Plba  of  Wakt  of  Tbndrk. 

"  Neither  the  heirs  of  a  deceased  person  nor  ihe  transferee  can  sue  fur  the  resolution  of  a 
sale  until  previous  tender  has  been  made  of  the  outstanding  purchase  notes,  and  such 
part  of  the  purchase  price  as  may  have  been  paid  by  the  purchaser."  38  Ann.  583,  and 
aathorities  cited. 

' '  A  real  tender  is  a  condition  precedent  sine  qua  nmi,  to  authorize  a  suit  to  rescind  a  judicial 
sale.  Article  417,  C.  !  .,  touching  tenders  made  at  any  stage,  refers  to  such  as  are  made 
by  a  defendant.  When  it  is  alleged,  denied  and  not  proved  by  plaintifl,  the  action  must 
be  dismissed.''  Farquhar  vs.  H.  S.  lies,  et  al ,  39  Ann.  (decided  at  Opelousas,  not  yet 
reported). 

The  plea  is  good,  but  defendants,  who  now  own  the  property,  are  anxious  to  have  the  cloud 
on  their  title  removed,  and  hence  do  not  urge  its  consideration  upon  the  court. 


The  opioion  of  tlie  Court  was  delivered  bj 

Todd,  J.  This  is  a  suit  by  the  heirs  of  Nicholas  M.  Gilmer  to  re- 
•cind  the  judicial  sale  of  a  plantation  situated  in  the  parii>h  of  Caddo, 
and  known  as  the  '*  Nick  Gilmer  Plantation,  ^  for  the  non-payment  of 
the  price. 

The  suit  is  against  the  heirs  of  Prassley  W.  Donaldson,  the  adjudi- 
catee  as  purchaser  at  said  sal^,  and  those  holdiDg  under  him  by  mesne 
conveyances. 

The  plantation  named  belonged  to  Nicliolas  M.  Gilmer,  a  resident  of 
Alabama,  and  at  the  time  of  the  sale,  and  long  prior  thereto,  an  inter- 
dicted lunatic,  under  the  guardianship  of  Merriweather  L.  Gilmer,  a 
resident  also  of  Alabama. 

The  order  for  the  sale  of  the  property  was  made  by  the  parish  judge 
of  Caddo  parish,  on  the  19th  of  April,  1871 «  by  the  recommendation  of 
a  family  meeting  previously  convoked  for  the  purpose  of  advising  in 
regard  to  said  sale  -,  and  after  the  regular  delays  and  advertisements, 
the  sale  was  made  at  public  auction  on  the  2dd  of  May,  1871,  and  the 
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property  was  adjadicated  to  P.  W.  DoDaldson  for  $32,000,  $5000  cash, 
and  the  balance  on  a  credit  payable  in  eqnal  installments  of  one  and 
two  years,  and  secnred  by  special  mortgage ;  and  on  the  14th  of  June 
following  a  formal  conveyance  was  passed  before  a  notary  conforming 
to  the  terms  of  the  adjudication.  This  conveyance  was  duly  recorded, 
and  the  inscription  of  the  mortgage  and  vendor's  privilege  remained 
until  the  8th  of  February,  1878,  when  it  was  canceled,  by  what  au- 
thority it  does  not  appear. 

Nott  &  Leonard,  attorneys  for  the  guardian,  received  from  the  auc- 
tioneer the  cash  paid  at  the  sale,  and  the  notes  of  Donaldson  for  the 
credit  part  of  the  price  and  sent  the  same  to  the  curator  as  guardian 
of  the  interdicted  Donaldson  himself,  and  took  bis  (Donaldson's)  re- 
ceipt for  the  same. 

M.  L  Gilmer,  the  guardian,  died  in  1873,  and  the  interdict  in  1883, 
and  in  1884  this  suit  was  tiled. 

In  December,  1871,  Donaldson  sold  the  property  to  Reuben  Whife 
for  832,000,  $20,000  paid  in  cash  and  the  balance  on  a  credit  of  one 
and  two  years. 

Donaldson  never  paid  over  to  Gilmer,  guardian  of  the  interdict,  the 
cash  put  in  of  the  price  of  adjudication,  and  never  paid  or  even  deliv- 
ered to  him  the  notes  he  had  executed  for  the  credit  portion  of  the 
price. 

The  notes  were  found  after  the  death  of  Donaldson  among  his  ef- 
fects, with  his  name  torn  off  and  unindorsed  by  him. 

The  defense  to  the  action  presented  in  the  answers  is  substantially 
as  follows : 

It  is  charged  that  the  sale  to  Donaldson  was  not  a  real  sale,  that  he 
was  but  a  person  interposed  for  the  purpose  of  making,  subsequently, 
to  White,  a  conveyance  of  the  property  under  a  private  agreement 
previously  had  with  the  guardian  of  the  interdict.  That  White  and 
another  person  were  to  buy  the  property  jointly  at  the  public  sale,  but 
that  this  other  having  failed  to  meet  the  engagement  with  White,  it 
was  agreed  that  Donaldson  should  have  the  property  adjudicated  to 
him  at  the  judicial  sale,  and  make  the  conveyance  to  White  after- 
wards ;  and  in  the  meanwhile  Donaldson  was  to  hold  the  naked  title 
in  his  name  until  such  time  as  White  was  ready  or  prepared  to  comply 
with  the  terms  of  the  sale.  It  is  urged  that  White  was  the  real  pur- 
chaser of  the  property,  and  that  he  paid  to  Donaldson,  alleged  to  be 
the  agent  of  the  curator  or  guardian  of  the  interdict,  the  entire  price 
for  the  propel ty,  and  that,  the  price  being  thus  paid,  an  action  of 
remission  for  its  non-payment  must  fail. 
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There  were  tiled  also  pleas  of  estoppel,  want  of  tender  and  prescrip- 
tion. 

The  plaintiffs  are  appellants  from  a  judgment  rejecting  their  de- 
mand. 

The  first  legal  question  we  are  confronted  with  is  a  question  of  the 
admissibility  of  evidence.  On  the  trial  below,  the  court  admitted 
against  the  objection  of  the  plaintiffs,  parol  testimony  in  support  of 
the  defenses  set  up  in  the  answer,  as  above-detailed,  to- wit : 

That  the  judicial  sale  to  Donaldson  was  not  real ;  that  Donaldson 
was  a  mere  party  interposed,  and  that  White  was  the  real  purchaser ; 
also,  of  the  private  agreement  under  which  the  arrangement  touching 
the  judicial  sale  to  Donaldson  and  the  conveyance  from  him  to  White 
was  to  be  consummated  or  earned  out. 

The  objections,  substantially,  to  this  evidence,  as  shown  in  the  bill 
of  exceptions,  were : 

That  the  testimony  was  an  attempt — 

Ist.    To  destroy  title  to  real  estate  under  a  judicial  sale  by  parol. 

2d.  To  establish  title  in  some  other  person  than  shown  by  the  adju- 
dication and  notarial  act,  by  the  same  character  of  evidence. 

3d.  That  it  was  an  attempt  to  prove  by  parol  an  agency  to  buy  and 
sell  real  estate. 

4th.  To  prove  by  parol,  agreements  relating  to  real  estate  antece- 
dent and  subsequent  to  the  execution  of  the  authentic  act  of  sale  from 
the  estate  of  the  interdict  to  Donaldson. 

5th.  That  it  was  an  attempt  to  prove  by  parol,  matters  and  things 
beyond  what  was  contained  in  the  authentic  act. 

As  stated,  these  objections  were  all  overruled  and  the  testimony 
admitted. 

An  examination  of  the  record  shows  conclusively  that  all  *the  pro- 
<5eedings  relating  to  this  sale  were  legal  and  regular— including  the 
recommendation  of  the  family  meeting  advising  the  sale,  and  fixing 
the  terms  thereof—the  homologation  of  the  proceedings  and  the  order 
of  sale,  the  adjudication,  and  everything  else  relating  to  the  confection 
or  completion  of  the  sale.  The  record  in  these  respects  is  perfect  and 
complete. 

There  is  no  pretense  or  allegation  of  fraud  or  error  connected  with 
these  proceedings,  but  the  proposition  in  substance  is,  in  the  absence 
of  all  cause  of  nullity  in  the  proceedings,  to  destroy  this  complete  and 
perfect  record  and  establish  another  sale  by  parol.  That  is,  to  show 
that  there  was  no  judicial  sale;  that  Donaldson,  the  declared  adjudi- 
catee,  did  pot  in  fact  purchase,  but  that  he  was  merely  interposed  for 
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Bome  one  else ;  that  he  did  Dot  pay  the  cash  whicli  the  proces  verlnU  de- 
clares he  did  pay,  aud  never  obligated  himself  to  pay  the  credit  por- 
tion of  the  price,  bat  that  the  notes  given  by  hiro  were  bnt  a  pretense 
and  empty  formality. 

We  cannot  escape  the  conclusion  that  the  attempt  to  contradict 
these  essential,  vital  and  solemn  declarations  of  the  proces  verbal  of 
the  adjudication  and  the  stipulations  of  the  notarial  act  confirming 
the  same,  was  in  direct  contravention  of  Che  rule  laid  down  in  Article 
2276  C.C.,  as  follows: 

'^  Neither  shall  parol  evidence  be  admitted  against  or  beyond  what 
is  contained  in  the  act,  or  what  may  have  been  said  before  or  at  the 
time  of  making  them,  or  since.*' 

And  also  of  the  provisions  of  Article  2236  of  the  Code,  which  reads: 

^'  The  authentic  act  is  full  proof  of  the  agreement  contained  in  it 
against  the  contracting  parties,  and  their  heirs  or  assigns.'' 

Further,  it  is  expressly  provided  that  a  power  of  attorney  conferring: 
authority  to  contract  with  reference  to  real  estate  must  be  in  writing. 
C.  C.  2992;  Moggatt  vs.  Greig,  2  L.  596;  Baden  vs.  Baden,  4  L.  167. 

This  last  reference  applies  to  the  proposition  to  prove  by  parol  that 
Donaldson  was  authorized  by  the  guardian  of  the  interdict  to  make 
the  arrangements  and  agreement  respecting  the  disposition  of  the 
land,  including  the  sale  to  White  mentioned  in  the  foregoing  state- 
ment of  facts. 

The  articles  which  control  our  conclusions  on  this  point  seem  so 
clear  as  to  require  no  reference  to  adjudications  to  strengthen  them,  if 
confirmation  is  songht;  but  out  of  a  multitude  of  decisions  we  refer  to 
a  number  which  bear  a  strong  analogy  to  the  instant  case :  Baden  vs. 
Baden,  4«L.  167;  Liantano  vs.  Baptiste,  3R.  432;  Fuselier  vs.  Fuselier, 
5  Ann.  132;  Barbin  vs.  Gaspard,  15  Ann.  539;  Smith  vs.  Lambert,  lb. 
566;  D'Aquin  vs.  Barbour,  4  Ann.  441;  Kunmenseugeiser  vs.  Juncker, 
28  Ann.  678;  Hackenberg  vs.  Gastzkamp,  30  Ann.  898. 

It  has  been  expressly  held  that  '^  where  real  property  is  adjudicated 
at  public  sale  to  one,  to  whom  the  title  is  made,  his  agency  in  the  pur- 
chase for  tiie  benefit  of  his  co-heirs  cannot  be  proved  by  parol."  5 
Ann.  132;  12  Ann.  213;  lb.  878. 

To  make  correctness  of  our  views  even  plainer,  if  possible:  Suppose, 
for  instance,  that  after  this  judicial  sale  to  Donaldson,  the  interdict  had 
recovered  his  reason,  and  ignoring  the  sale  made  daring  his  interdic- 
tion had  sought  to  recover  the  property. 

The  proceeding  relating  to  said  sale  being,  as  before  state<^  entirely 


NEW  ORLEANS,  FEBRUARY,  1888.  163 

McKeosie  et  al.  rt.  Baoon  et  als. 

■ t 

legal  and  regular,  of  course  be  woald  be  bonnd  by  the  aale  and  es- 
topped thereby  from  a  recovery. 

SuppoM,  on  the  other  liand.  that  he  should  have  brought  suit  against 
White  for  the  price  of  the  property,  in  the  averments  that  he,  Gilmers, 
was  the  real  vendor  of  the  property  and  that  White  was  the  purchaser 
from  him  and  not  from  Donaldson — the  latter  being  a  mere  person  in- 
terposed, and  that  White  and  not  Donaldson  was  his  debtor — it  is  evi- 
dent that,  in  the  absence  of  fraud  or  error  charged,  and  with  no  trans- 
fer to  himself  of  the  evidences  of  the  debt,  White,  upon  objecting 
to  the  competency  of  parol  evidence  to  prove  these  averments,  could 
have  defeatsd  his  recovery. 

Rejecting  the  parol  evidence  to  contradict  the  record  as  to  this  sale 
to  Donaldson,  and  guided  alone  by  this  record,  the  ease  stands  thus: 

•We  find  a  perfect  sale  of  the  propeity  from  the  estate  of  the  inter- 
diet  to  Donaldson  by  judicial  process. 

Fi|rther,  that  about  six  months  after  the  purchase  by  Donaldson,  a 
sale  by  him  of  the  same  property  to  White. 

And,  as  a  further  fact  having  an  important  bearing  on  the  contro- 
versy, that  the  mortgage  retained  to  secure  the  price  from  Donaldson 
was  duly  recorded  and  was  of  record  when  White  bought  and  when 
those  holding  under  him  acquired  the  property. 

This  is  all  that  the  record  discloses — at  least  by  written  evidence. 

Finally,  it  is  ahio  shown  hy  competent  evidence  that  Donaldson 
never  paid  to  the  interdict,  or  his  guardian,  the  notes  given  by  him  for 
the  price  of  the  property. 

White,  however,  paid  Donaldson  in  full  the  price  for  which  he  por- 
cfaased  the  property  from  him.  but  no  part  of  the  sums  he  thus  received 
from  White  did  Donaldson  pay  over,  at  least  in  money,  to  the  inter- 
dict or  his  guardian.  It  is,  however,  urged  and  attempted  to  be  shown, 
that  the  price  paid  by  White  to  Donaldson  for  the  plantation  was  vir- 
tually paid  to  the  interdict,  or  enured  to  his  benefit  in  this  way. 

It  was  averred  that  the  interdict  was  indebted  to  his  guardian  and 
was  proved  on  the  trial  that  the  guardian  transferred  this  claim 
against  the  interdict  to  Donaldson,  and  that  he  (Donaldson)  applied 
the  money  received  from  White  for  the  property  to  the  extinguishment 
of  this  indebtedness  of  the  interdict  to  Gilmer,  guardian,  or  himself 
(Donaldson)  as  transferee. 

We  cannot  concede  that  M.  L.  Gilmer,  guardian,  could  himself  re- 
ceive the  price  of  land  coming  to  his  ward  and  dispose  of  it  by  apply- 
ing it  to  the  extinguishment  of  his  debt  against  his  ward  extra-judi- 
cially;  but  it  seems  to  us  that  when  the  money  was  thus  received,  it 
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waB  a  matter  for  setflemeDt  before  the  probate  court  of  Alabama.  The 
funds  of  the  interdict,  when  they  came  into  the  bands  of  his  guardian, 
were  essentially  trust  funds,  and  were  to  be  accounted  for  to  the  court, 
and  settled  and  adjusted  by  proper  proceedings  before  the  court  j  and 
the  guardian,  if  he  could  transfer  his  claim  against  the  interdict  to 
another  person,  and  could  autliorize  such  person  to  receive  or  collect 
funds  belonging  to  the  interdict,  could  only  do  so  under  the  restric- 
tions and  conditions  to  which  he  himself  was  legally  subject. 

Be  this,  however,  as  it  may,  the  record  does  not  satisfy  as  that  the 
interdict  was  indebted  to  his  guardian.  It  is  true  that  from  the  pro- 
ceedings before  the  probate  court  of  Alabama,  in  the  matter  of  this 
interdiction  and  guardianship,  it  does  appear  that  a  provisional  ac- 
count was  filed  and  homologated,  by  which  a  balance  appears  against 
the  interdict,  in  favor  of  the  guardian,  of  $18,409  85.  This  was  of 
date  June  25, 1866. 

It  further  appears,  however,  that  after  the  death  of  Gilmer,  guard- 
ian, proceedings  for  an  accounting  were  taken  against  his  legal  repre- 
sentatives by  the  heirs  of  the  interdict.  An  account  was  filed,  and 
judgment  rendered  against  the  guardian's  estate  for  $27,509.  This 
judgment  was  rendered  o'n  the  30th  of  May,  1887,  and  is  a  final  judg- 
ment, conclusive  of  all  matters  pertaining  to  the  guardianship. 

This  judgment  is  bitterly  assailed.  It  is  charged  with  having  been 
procured  by  consent  or  connivance.  The  record  shows  that  it  was 
regularly  rendered  and  properly  certified,  and  that  it  was  not  appealed 
from  nor  annulled.  We  do  not  feel  authorized,  therefore,  to  disregard 
it,  but  on  the  contrary  are  bound  to  give  it  efifect. 

This  ground  of  resistance  to  the  plaintiff's  action  must,  therefore, 
fall ;  and  it  is  the  very  foundation  of  the  defense. 

There  was  a  plea  of  want  of  tender;  but  the  counsel  of  defendants 
in  their  brief  expressly  decline  to  urge  it. 

There  is  likewise  a  plea  of  estoppel. 

The  defendants  charge  that  M.  L.  Gilmer,  guardian  of  the  interdict, 
consented  to  the  agreement  or  understanding  by  which  Donaldson  was 
interposed  as  the  nominal  purchaser  at  the  judicial  sale,  and  to  the 
subsequent  sale  of  the  property  by  him  to  White;  and  that  his  chil- 
dren, who  are  among  the  plaintiffs  in  this  suit,  are  bound  by  his  acts 
and  are  estopped  from  objecting  to  or  attacking  the  proceeding  cov- 
ered by  this  agreement. 

It  is  unnecessary  for  us  to  determine  whether  in  fact  M.  L.  Gilmer, 
the  guardian,  consented  to  said  agreement,  or  was  guilty  or  not  of  any 
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Tuauthorized  or  illegal  act  of  comnnsgion  or  omission  reBpecting  Baid 
proceeding. 

It  is  shown  that  said  Gilmer,  guardian,  died  before  the  interdict,  and 
his  children  inherited  the  property  in  controversy,  or  their  rights 
thereto,  not  from  him,  but  from  the  interdict  directly.  Tbe  interdict 
was  living  at  the  time  of  M.  L.  Gilmer's  death,  and  therefore  Gilmer 
was  not  his  heir  and  could  have  hiEtd  no  interest  in  his  estate.  Nemo 
est  hares  viventis 

It  is  true  that  his  children  inherited  from  the  interdict  by  what  the 
law  terms  representation,  bat  none  the  less  did  they  inlierit  directly 
from  him  and  in  their  own  right.  They  were  bound  by  no  acts  of  their 
father,  whom  they  represented,  nor  by  obligations  of  his  (if  any)  re- 
sulting from  said  acts  as  guardian  or  otherwise. 

In  the  language  of  the  Code :  '^  Representation  is  a  fiction  of  the  law, 
the  effect  of  which  is  to  put  the  representative  in  the  place,  degree  and 
rights  of  the  person  represented."    C.  C.  894. 

Mourlon,  after  quoting  the  corresponding  article  of  the  Code  Napo- 
leon, proceeds  to  comment  as  follows: 

"  II  n'est  pas  exact  de  dire  que  le  representant  entie  dans  les  droits 
du  represents.  On  ne  repr^sente,  en  effet,  que  ceux  qui  sont  morts 
avant  le  de  cujus;  or,  auz  termes  de  Part.  725,  lesperaoRnes  qui  avaient 
cess^  d'exister  an  d^c^s  du  de  cujtts  n'ont  aucun  droit  k  sa  Buccession ; 
en  cessant  de  vivre,  elles  ont  cess6  d'etre  capable.  Le  reprdsent^  n'a 
done  ea  aucun  droit,  a  la  succession  du  de  cujus.^^ 

And  again : 

*'Aa  reste  il  n'est  pas  n^cessaire  d'etre  h^ritier  d'une  pcrsonne  pour 
la  representer,  il  suffit  d'etre  son  descendant.  Mon  p^re  meurt  et  je 
renonce  k  sa  succession;  je  le  repr^senterai  n^amoins  dann  la 
succession  de  mon  aienl  paternel,  lorsqu'  elle  sera  ouverte.  Cela  se 
con^it,  le  droit  de  representation  ne  faisait  point  partie  de  la  suc- 
cession de  mon  pere;  ce  n'est  pas  de  lui  que  je  le  tiens,  je  le  tions  de 
la  loi.  C'est  un  droit  qui  est  n6  dans  ma  personne;  des  lors  pen  importe 
que  je  sois  ou  non  V  hSritier  de  mon  p^re.  Je  suis  toujonrs  son  de- 
scendant, et  c'est  en  cette  qualite  que  j'ai  le  droit  de  le  representer. 
De  1^  la  r^gle  qu'on  peut  representor  celui  k  la  succession  dequel  en 
a  renonce.     Mourlon,  Examt^n  du  Code,  2  vol,  p.  41,  et  seq. 

Toullier  on  the  same  subject  says : 

"  11  faut  done  poser  en  principe  que  Iba  enfans  qui  snccedent  avec 
des  parens  plus  proches  du  defunt,  comme  aurait  fait  leur  p^re,  ue 
tienneut  point  ce  droit  de  celiiici,  et  ne  representent  point  pa  per- 
sonne.  C'est  un  droit  qui  leur  est  propre  et  qu'ils  ne  tiennent  que  de  la 
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loi."  •  •  •  Barthole  avait  dit :  ^^Quodfilius  succedat  mlocumpa- 
tris  seu  mafris,  qua/nUwn  ad  sueceasianem  avij  nan  hdbet  a  patre,  sed  ex 
dUpositione  ?^w."    Toallier,  vol.  2,  p.  111. 

These  views  are  supported  by  many  other  eminent  French  jarists. 
Paillety  leg  and  juris,  des  Sue.  2,  600  Manuel  de  droit  Fran^ais,  art. 
744,  note  Laurent,  2  vol.  p.  188,  No.  175  j  on  art.  848  (Court  elem  de 
dr.  Civ.) 

The  same  principle  is  substantially  embodied  in  our  own  Code 
Thus  art.  900  C.  C.  reads : 

'*  One  who  has  renounced  the  succession  of  another  may  still  eujoy 
the  right  of  representation  with  respect  to  that  other.*' 

And  this  principle  has  beeu  substantially  recognized  by  the  decis- 
ions of  this  Court.  Destrehan  case  4,  N.  S.  557 }  Sue.  of  Misses  Mor- 
gan, 23  Ann.  290  j  Calhoun  vs.  Cosgrove,  33  Ann.  1001, 

There  is,  therefore,  no  force  in  tbe  plea  of  Obtoppel  as  respect  the  de- 
scendants of  M.  L.  Gilmer. 

The  principle  that  exclude*  them  from  the  operation  of  such  plea 
does  not,  however,  exist  in  favor  of  Francis  M.  Gilmer,  another  of  the 
plaintiffs.  He  was  a  brother  of  the  interdict,  inheriting  immediately 
from  him  -,  and  there  is  no  question  of  representation  to  him  in- 
volved. 

It  is  shown  beyond  a  doubt  that  he  was  for  many  years  the  adviser 
of  M.  L.  Gilmer,  guardian.  He  also  was  fully  cognizant  of  the  entire 
proceeding  relating  to  the  judicial  sale  and  subsequent  disposition  of 
the  property.  He  agreed  to  the  arrangement  and  consulted  with  Don- 
aldson, who  was  his  son-in-law,  the  agent  of  M.  L.  Gilmer,  and  the 
adjudicatee  of  the  property,  and  with  the  attorneys  employed  to  effect 
the  sale.  He  was  fully  committed  to  the  plan  of  operations  adopted 
with  respect  to  the  alienation  of  the  property.  Moreover,  after  the 
sale  was  made  by  Donaldson  to  White,  he  ratified  it  so  far  as  relates 
to  himself,  by  discounting  one  of  the  notes  executed  by  White  for 
part  of  the  price,  and  received  the  payment  of  it.  How  could  he  con- 
sistently receive  part  of  the  price  of  this  sale  to  White,  knowing  as  he 
did  all  the  facts  relating  to  it  and  that  led  to  it,  and  afterwards  seek 
to  recover  the  land  itself  t  It  does  not  lie  in  his  mouth  now  to  say 
that  this  sale  to  White  was  illegal  and  void,  and  that  the  sale  should 
be  rescinded  for  non-payment  of  the  price  when  he  had  received  a 
part  of  the  price  himself. 

He  is  estopped  under  the  equitable  principles  of  the  law  from 
doing  so. 
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'  The  plea  of  preBcription  is  Dot  urged  or  discussed  before  this  Court, 
and  it  might  be  considered  as  abandoned. 

But  however  that  may  be^  prescription  was  suspended  as  to  the  in- 
terdict during  his  life,  and  this  action  was  instituted  by  his  heirs  in  a 
year  after  his  death,  and  the  plea  is  therefore  without  force. 

This  completes  the  review  of  the  facts  relating  to  this  case,  and  of 
the  legal  questions  and  issues  pertaining  to  the  controversy,  and  from 
the  conclusions  announced,  it  is  manifest  the  Court  a  qua  was  in  error 
in  dismissing  the  action. 

There  were  questions  raised  by  the  pleadings  touching  the  rents  and 
revenues  of  the  property,  and  the  value  of  the  improvements  and 
reimbursement  therefor. 

From  the  dispofeition  of  the  case  by  the  lower  court,  of  course  these 
qaestions  were  not  considered.  They  will  be  left  for  future  determina- 
tion, and  this  will  necessitate  the  remanding  of  the  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lowt-r  court  be  annulled,  avoided  and  reversed,  and  proceeding  to 
render  such  judgment  as  should  have  been  rendered,  it  is  further 
ordered,  adjudged  and  decreed  that  tie  suit  so  far  as  relates  to  Francis 
M.  Gilmer,  one  of  the  plaintiffs,  be  dismissed  and  his  demand  rejected; 
and  it  is  further  ordered,  adjudged  and  decreed  that  there  be  judg- 
ment in  favor  of  the  other  plaintiffs  in  the  suit,  and  that  the  judicial 
sale  of  the  property  described  in  the  pleadings  and  attacked  in  this 
suit  be  rescinded  and  annulled  to  the  extent  of  four-fifths  interest 
therein,  and  that  the  said  undivided  interests  of  said  land  be  restored 
to  the  plaintiffs  (excluding  said  Francis  M.  Gilmer),  to  be  held  and 
owned  by  them  according  to  and  in  proportion  to  their  respective 
heritable  rights  therein.  It  is  further  ordered,  adjudged  and  decreed 
that  the  case  be  remanded  to  the  lower  court  for  the  sole  purpose  of 
det«'rmining  the  respective  demands  of  tho  parties  touching  the  rents 
and  revenues  of  the  property  and  the  rMmbursement  for  improve- 
ments made  thereon  since  the  sale  aforesaid  now  rescinded. 

The  costs  of  both  courts  to  be  paid  by  the  defendants. 

Poeh^y  J.,  being  absent  when  this  cace  was  tried,  takes  no  part  in 
the  decision. 

Justice  Watkins  recuses  himself,  having  been  of  counsel. 


On  Application  for  a  Rehearing. 
Bkrmudbz,  C.  J.    The  Court  did  not  decree  the  return  of  the  five 
thousand  dollars  paid  at  the  judicial  sale,  for  the  reason  that  it  consid- 
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ered  that  a  decision  on  that  subject  had  been  waived  and  that  one 
was  desired  on  tlie  merits  of  the  case. 

As  complaint  is  now  made  on  the  subject  and  adverse  parties  have, 
in  an  answer  to  the  petition  for  a  rehearing,  consented  to  relief  being 
allowed,  the  matter  can  be  easily  settled,  without  granting  a  re- 
hearing. 

It  is  tlierefore  ordered  that  the  previous  decree  herein  rendered  be 
amended  so  as  to  allow  defendants  credit  in  the  adjustment  accounts 
for  four-fifths,  to- wit:  Four  thousand  dollars  ($4000)  of  the  amount, 
with  legal  interest  from  the  acquisition  of  the  property  from  the 
present  owners  thereof,  the  said  sum  to  be  credited  on  the  rents  and 
revenues  of  the  property  for  which  defendants  are  liable  under  the 
decree,  and  that  thus  amended,  said  decree  remains  undisturbed. 

Rehearing  refused. 


46^  No.  10.086. 

47  42?!  The  State  of  Louisiana  vs.  Hbnhy  Williams. 

While,  M  a  general  nile.  tmcommanicated  threats  are  not  admisaible,  yet  where  eommonl- 


I  f  122      376  ^^^  threats,  followed  by  enbaeqaent  attac  k  and  diiBcalty  leading  to  a  killing  haye 

been  proved,  evidence  of  other  threats  made  between  the  oommnnicated  ones  and  the 
assault  may  be  received  as  corroborating  the  evidence  as  to  the  communicated  threats, 
as  indicating  their  meaning  and  seriousness,  as  characteriaing  the  purpose  of  the 
assault,  as  throwing  Ught  upon  the  acts  of  deceased  in  connection  therewith  and  as 
establishing  the  reality  of  the  danger  under  apprehension  of  which  defendant  may 
have  acted. 

APPEAL  from  the  Nineteenth  District  Court, Parish  of  Terrebonne. 
AUen,  J. 


Jf.  J.  Ounningham,  Attorney  Greneral,  for  the  State,  Appellee. 
Tbhiat  Oihson  and  W.  F,  Winchester  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fbnnbr,  J.  The  sole  question  in  this  case  is  presented  on  the  fol- 
lowing bill  of  exceptions : 

'^  Be  it  remembered  that  on  the  trial  of  this  case,  the  State  having 
shown  by  Gua  Ridley,  the  first  witness  for  the  prosecution,  a  difficulty 
between  the  accused  and  the  deceased,  and  that  the  deceased  called  the 
accused  a  broken  jaw  son-of-a-bitch ;  and  also  having  shown,  by 
George  Champagne,  another  State  witness,  that  the  deceased  said,  *  I 
will  kill  you  to-night,  or  you  will  kill  me,'  and  that  the  deceased  then 
left  the  bar-room,  where  the  difficulty  took  place. 

Whereupon  the  defense  placed  Louis  Johnson  on  the  stand,  who 
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testified  that  he  wae  on  the  gallery  of  tlie  barber  shop  about  (40)  forty 
feet  from  the  bar-room  when  the  difficulty  took  place,  and  the  de- 
eeaeed  in  parsing  near  him  said.  '  the  damned  broken  jaw  son-of-a- 
bitch  hit  me,  and  I  am  going  to  get  even  with  him  if  I  have  to  eat  my 
•npper  in  hell ;'  and  the  deceaaed  returned  to  the  bar-room  in  about  a 
half  hcnr^  with  a  stick  in  one  hand  and  something  shiney  in  the  other, 
like  a  knife  or  dirk,  when  his  fatal  wound  was  received ;  to  which 
evidence  of  threats  objection  was  made  by  the  district  attorney  as  not 
communicated  to  the  deceased,  and  was  sustained  by  the  court,  when 
in  tratb  and  in  fact  the  said  evidence  was  offered,  as  specially  stated, 
for  the  purpose  of  showing  that  the  presumption  was  that  the  de- 
ceased himself  was  the  aggressor,  and  to  show  what  was  his  intent  in 
returning  to  the  place  of  fatal  encounter ;  for  it  has  been  held  that 
threats  made  by  the  decased  against  the  defendant,  shortly  before  the 
killing,  the  deceased  being  at  the  time  of  the  killing  armed  to  carry 
out  such  threats,  are  admissible  as  parts  of  the  res  gestce,  and  are  ver- 
bal acts  indicative  of  a  present  purpose  and  intention,  and  why  he 
sought  the  accused,  and  lastly  because  it  corroborates  the  evidence  of 
threats,  which  had  already  been  stiown  by  the  State  witnesses,  which 
evidence  the  Court  refused  to  let  the  jury  have,  and  this  bill  reserved  . 
to  said  ruling,  and  shown  to  the  district  attorney  for  his  approval,  and 
found  correct,  before  tendering  to  bis  honor  the  judge  for  his  signa- 
ture, and  to  be  placed  of  record  in  this  case.'' 

The  judge  a  quo  prefaces  his  signature  by  a  statement  which  does 
not  dispute  any  of  the  tacts  stated  in  the  bill,  but  gives  an  account  of 
the  encounter  from  which  it  appears  that  when  the  decea&ed  returned 
to  the  bar-room,  after  the  first  difficulty,  he  had  a  walking  stick  and 
struck  the  prisoner.  The  prisoner  again  pushed  or  knocked  the  de- 
ceased down  and  went  into  the  front  part  of  the  saloon.  He  after- 
wards deliberately  returned  with  a  pistol  in  his  hand.  The  deceased 
irhen  he  saw  the  prisoner  coining,  ran,  and  jubt  as  he  reached  the 
back  door  of  the  saloon  the  prisoner  shot  him  in  the  back  and  killed 
him. 

We  see  no  relevancy  in  this  statement  to  the  question  of  the  admissi- 
bility of  the  evidence  offered,  whatever  might  be  its  effect. 

We  are  presented  with  a  case  where  threats  had  been  made  which 
had  been  communicated  to  the  prisoner,  and  which  were  followed  by 
an  actual  return  of  deceased  in  search  of  the  prisoner,  and  by  a  hostile 
demonstration  in  the  shape  of  assault  and  battery }  and  the  question 
is  whether,  in  a  such  a  case,  other  deadly  threats  made  by  deceased  to 
others  in  the  brief  interval  of  half  an  hour  between  the  first  difficulty 
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and  commaDicated  threats  aud  the  returo  of  deceased  and  his  hostile 
assault  OD  the  prisoner  are  admissible,  although  not  communicated. 

We  have  frequently  affirmed  the  general  rule  that  uncommunicated 
threats  are  not  admissible,  but  all  rules  have  exceptions,  and  we  think 
reason  and  authority  concur  in  establishing  their  admissibility  under 
the  circumstances  indicated  as  corroborating  the  evidence  as  to  the 
communicated  threats,  as  indicating  their  meaning  and  seriousness,  as 
establishing  the  purpose  with  which  the  deceased  provoked  the  ren- 
contre and  throwing  light  upon  his  acts  in  connection  therewith,  and 
as  confirming  the  reality  of  the  danger  under  the  apprehension  of 
which  defendant  may  have  acted.  The  authorities  to  this  efiEect  are 
numerous.  2  Wharton,  C.  L.  ^  1027 ;  Stokes  vs.  People,  53  N.  Y.  164  ; 
State  vs.  Elkins,  63  Mo.  159;  Cornelius  vs.  Com.,  15  B.  Mon.  539; 
Holler  vs.  State,  37  Ind.  57 ;  State  vs.  Abbott,  8  W.  Va.  741 ;  State  vs, 
Goodrich,  19  V t.  116 ;  Keener  vs.  State,  18  Ga.  194 ;  State  vs.  Turpin, 
77  N.  C.  473 ,-  Campbell  vs.  People,  16  111.  17 ;  State  vs.  Dodson,  4 
Oregon  64. 

We  think  there  was  error  in  the  rejection  of  the  testimony,  and 
while  it«  admission  may  not  support  the  prisoner's  defense,  we  think 
he  was  entitled  to  its  benefit  before  the  jury. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  and  sentence 
be  annulled  and  set  aside,  and  that  the  case  be  remanded  for  further 
proceedings  according  to  law. 
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The  State  of  Louisiana  vs.  Monroe  Holmes. 

The  competency  of  objected  testiinony  canuot  be  determined,  if  the  complaint  ia  flrBt  made 
when  the  atatement  of  wltneM  is  reiterated.  Having  been  once  raceived  without  ol^jee- 
tion,  it  cannot  be  thereafter  recalled. 

▲n  information  charging  a  statutory  offense  is  sufficient,  if  in  the  terms  of  the  statute.     ' 

APPEAL  from  the  Nineteenth  District  Court,  Parish  of  Terrebonne. 
Allen,  J. 

M.  J,  Cunningham  Attorney  General,  and   W.  K,  Wilson,  District 
Attorney,  for  the  State,  Appellee. 

Chas.  Belden,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.    The  defendant  was  convicted  of  the  crime  of  inflict- 
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ing  a  woQDd  less  thaD  mayhem   with  a  daDgeroas  weapon,  and  sen- 
tenced to  two  years  imprisonmeDt  Id  the  penitentiary. 
He  seeks  relief  in  this  coart  on  two  groands,  viz: 

1.  That  the  crial  jodge  erroneously  permitted  the  State's  witness, 
Clay  DnplantiSy  to  give  in  evidence  a  statement  made  by  the  prosecu- 
tor, Aurelian  Tonps,  several  hwira  aJUr  the  woond  was  inflicted  on 
bim,  the  same  being  objected  to  as  hearsay,  and  not  admissible  as  part 
of  the  ree  gesta. 

2.  That  the  indictment  was,  and  is,  fatally  defective  in  not  con- 
taining the  eseentidl  averment  that  the  defendant  inflicted  the  wound 
wOfnlly  and  maliciously,  and  with  criminal  intent,  and  his  motion  iu 
arrest  of  judgment  was  improperly  denied. 

I. 

The  judge  aseigns  his  reasons  for  permitting  this  witness'  testimony 
to  go  to  the  jury,  and  in  connection  therewith  he  makes  the  subjoined 
extracts  from  the  evidence  in  the  case,  vie : 

^' The  witness  Duplantis  testified  without  objection  that  he  found 
the  prosecuting  witness  lying  in  an  insensible  condition  in  the  field  of 
O.  Oaapit,  on  the  side  of  a  cut  of  cane,  and  near  a  water  drain  where 
be  had  been  working  alone.  He  examined  him,  found  him  covered 
with  blood,  caused  by  ghastly  wounds  on  his  head  and  face.  He  at- 
tended him,  and  succeeded  in  arousing  him  to  consciousness.  The 
witness  then  asked  him  who  had  wounded  him.  He  answered,  ^  the 
water-boy.  He  did  it  with  an  ax.'  (The  prisoner  w%s  the  water- boy 
at  that  time  on  the  Daspit  place).  This  evidence  was  not  objected  to 
by  the  prisoner.  On  the  contrary,  his  counsel  cross-examined  the  wit- 
ness at  length  on  the  fact.  On  being  re-called,  on  re-examination,  the 
district  attorney  asked  the  witness  to  state  '  what  else  the  prosecutor 
said  then  about  the  person  who  wounded  liim.'  Th«^  witness  said 
again  :  '  He  said  the  water-boy  struck  him  with  an  ax,  nothing  more." 
The  attorney  for  the  prisoner  then  objected  to  the  evidence  on  the 
ground  that  it  was  irrelevant  and  hearty.  The  previous  facts  shown 
were:  The  prosecutor  is  a  very  old  man  and  a  cripple.  He  was  working 
in  a  lonely  portion  of  the  plantation  when  attacked.  There  were  no  e^  e- 
witnesses  to  the  crime.  He  was  found  by  the  overseer  a  short  distance 
from  where  he  had  been  struck  down  by  liis  assailant,  unconscious. 

*'  When  aroused  to  consciousness  the  first  words  he  spoke  were  the 
words  given  above. 

"  The  prosecutor  was  put  upon  the  stand,  but  his  mind  was  so  affect- 
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ed  from  the  injary  received  that  he  could  not  give  an  intelligent  ac- 
coant  of  the  aasault  made  on  him. 

"  The  court  overruled  the  objection,  because  it  came  too  late,  after 
the  evidence  had  already  gone  before  the  jury  without  objection,  and 
becanae  the  previous  facts  show  that  this  was  a  secret  attempt  at  mur- 
der, and  the  time,  place  and  manner  in  which  the  declaration  was 
made,  convinced  the  court  that  the  jury  should  have  it  and  consider  it 
with  the  other  testimony  in  the  case.'' 

The  defendant's  objection  to  this  evidence  cannot  be  considered,  nor 
its  competency  determined,  for  the  reason  that  his  complaint  is  leveled 
at  the  witness'  reiteratwn  of  a  statement  previously  made  in  the  pres- 
ence of  the  jury,  and,  should  we  decide  that  the  objection  to  it  was 
well  taken,  we  could  not  recall  the  statement  first  made. 

It  had  been  received  without  objection.     His  complaint  was  not 

seasonably  made. 

II. 

Section  794  of  the  Revised  Statutes  declares  that  *^  whoever  shall, 
with  a  dangerous  weapon  or  with  intent  to  kill,  inflict  a  wound  less 
than  mayhem  upon  another  person,  shall,"  etc.,  and  the  information 
charges  that  the  accused  ^*  did,  with  a  dangerous  weapon,  feloniously 
inflict  a  wound  les^  than  mayhem  upon  one  Aurelian  Toups,"  etc. 

It  is  an  elementary  principle  in  our  criminal  jurisprudence  that  an 
information  charging  a  statutory  crime  is  good  if  the  language  of  the 
statute  has  been  followed. 

In  this  case  the  district  attorney  added  the  word  feloniously,  ''out  of 
the  abundance  of  caution." 

The  words  ''wilfully,"  and  "maliciously"  were  unnecessary,  and 
"criminal  intent"  may  well  be  inferred  from  the  employment  of  the 
term  "feloniously." 

Judgment  aflirmed. 


^Jj\  No.  10,056. 

The  State  of  Louisiana  vs.  Charles  Berabd. 

The  words  of  a  law  are  generally  to  be  onderBtood  in  their  most  usual  signiiloation. 

When,  in  Act  No.  100  of  1876,  prohibiting  the  keeping  of  private  markets  within  a  rtuliua  o/ 
six  9quaret  of  a  public  market,  in  New  Orleans,  the  Legislature  used  that  laniniage,  they 
had  in  view  to  fix  an  equal  and  uniform  distance  in  order  to  avoid  any  arbitrary  discaim- 
illation,  and  intended  that  the  distance  should  embrace,  both,  the  length  of  the  squares 
and  the  width  of  the  streets :  In  other  words.  SlOO  and  not  1800  feet,  American  meaanre. 
as  contended  by  the  defence. 

The  3100  feet  are  to  be  computed  from  any  point  on  the  public  market  limits  nearer  the  pri- 
vate market. 
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APPEAL  froiD  the  Court  of  the  Second   Recorder,  City  of  New 
Orleans.    Burthe,  J. 

jBlanc  &  Butler  and  E.  J,  Wenck  for  PlaintiflF  and  Appellee. 
TheophUe  Bmsson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  deliven^d  by 

Berxudbz,  C.  J.  The  defendant  appeals  from  a  recorder's  sentence 
coDdenoning  him  to  pay  a  fine  for  a  violation  of  Act  No.  100  of  1878, 
which  prohibits  private  markets  within  a  '^radius  of  fix  squares^^  from 
a  public  maiket  in  New  Orleans. 

He  charges  the  unconstitutionality  of  the  law  under  which  the  fine 
was  imposed,  in  this:  that  it  suppresses  a  lawful  buMness  without  jus- 
tification, and  that  the  tine  imposed  is  illegal. 

Under  Article  81  of  the  Constitution,  the  case  is  before  us  on  the  law 
and  on  the  facts. 

On  the  question  of  constitutionality  raised,  it  snfiices  tu  say  that  the 
law  attacked  has  been  several  times  judicially  announced  to  be  one 
adopted  by  the  State,  in  the  exercise  of  her  police  powers,  to  which 
there  exists  no  constitutional  objection. 

The  State  contends,  on  the  merits,  that  when  the  Legislature  used 
the  words,  rodtiM  of  six  squares,  the  object  in  view  was  to  fix  and  es- 
tablish an  equal  and  uniform  distance,  according  to  the  known,  popu- 
lar and  accepted  English  or  American  measurement,  and  that,  tested 
by  this  standard,  the  distance  would  be  composed  of  six  squares  each 
of  three  hundred  American  feet  and  of  six  streets  of  fifty  American  feet, 
the  former  to  snm  up  1800  and  the  latter  300,  footing  2100  feet,  Ameri  • 
can  measure. 

On  the  other  hand,  the  defendant  insists  that  the  distance  does  not 
include  the  streets,  but  merely  the  squares,  which  measure  together 
only  1800  feet,  and  that  his  place  being  beyond  that  space,  though 
within  2100  feet  from  the  public  markef,  he  is  not  in  contravention. 

The  inquiry  is  therefore  narrowed  down  as  to  whether  the  width  of 
the  streets  is  or  not  to  be  included  in  the  distance  which  the  Legisla- 
ture fixed  when  it  said  that  piivate  markets  shall  not  be  kept  within 
a  radius  of  six  squares  of  a  public  market,  in  this  city. 

It  is  clear  that  there  can  be  no  squares  in  a  city  unless  they  are 
divided  by  streets,  and  that  the  pieces  of  ground  which  are  termed 
and  designated  as  squares,  in  ordinary  parlance,  when  a  distance  is  to 
be  stated,  include  the  streets. 

The  text  of  the  Code  says,  that  terms  of  art  or  technical  terms  and 
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phrases  are  to  be  interpreted  according  to  their  received  meaning  and 
acceptation  with  the  learned  in  the  art  to  which  they  refer,  and  it  adds 
that  the  words  of  a  law  are  generally  to  be  understood  in  their  most 
Qsnal  signification.    R.  C.  C.  15  and  14. 

Judging  from  the  object  and  tenor  of  the  act,  it  is  obvious  that  the 
word  radius  was  designedly  used  t.o  have  its  t««chnica1  meaning,  t. «., 
to  signify  the  length  of  the  distance  witliin  which  the  prohibition  was 
to  be  enforced. 

A  radius  is  a  straight  line  drawn  from  the  centre  of  a  circle  to  any 
point  of  the  circumference.  Its  length  is  half  the  diameter  of  that  cir- 
cle, or  is  the  space  between  the  centre  and  the  circumference. 

The  centre  for  measurement  from  which  the  radius  would  shoot  was 
not  required  to  be  located  in  the  middle  of  the  space  occupied  by  a 
public  market,  which  is  usually  not  a  square,  but  some  other  geomet- 
rical figure,  a  parallelogram,  or  a  triangle,  for  the  space  between  the 
centre  and  the  external  boundaries  would  have  to  be  included  in  the 
length  of  the  distance,  and  this  would  shorten  that  length. 

Tlie  legislative  object  was  to  prohibit  the  keeping  of  public  markets 
within  a  radius  of  six  squares  l^om  a  public  market,  the  distance  to  be 
computed  from  the  nearest  point  on  the  external  line  of  the  .«pace 
occupied  by  the  public  market  to  the  circumference,  drawn  from  that 
centre,  so  that  oo  private  market  be  allowed  within  that  circumference. 

It  is  further  apparent  that  when  the  Legislature  used  the  language 
stated,  it  meant  what  was  generally  understood  by  the  word  square. 

It  required  no  evidence  to  show  what  that  meaning  is  in  this  coun- 
try.    The  Court  can  safely  take  judicial  notice  of  it. 

Should  any  one  be  asked  to  say  how  many  squares  Canal  street  is 
distant  from  Esplanade  street,  the  answer  would  briefly  be,  so  many; 
say;  thirteen,  and  nothing  mora.  No  one  would  dream  answering,  thir- 
teen, the  mdth  of  the  streets  excluded;  although  possibly  the  squares  do 
not  measure  equally. 

It  is  evident,  and  in  fact  conceded,  that  the  Legislature  intended  to 
fix  an  equal  and  uniform  distance,  so  that  A's  private  market  might 
not  be  nearer  the  public  market  than  B^s.  simply  because,  in  the  dis- 
tance in  A's  case  there  would  be  found  one  or  two  short  squares,  and 
that  in  the  distance  in  B's  case  there  would  exist  regular  or  longer 
squares. 

The  only  distance  which  the  Legislature  could  have  intended  was 
that  of  six  squares,  including  the  width  of  the  streets;  in  other  woi-ds, 
twenty -one  hundred  (2100)  feet  for  both  squares  and  streets,  and  not 
eighteen  hundred  (1600),  as  urged  by  the  defendant. 

Judgment  affirmed. 
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No.    10,029.  4b   m: 

The  State  ok  Louisiana  vs.  A.  A.  Woods  et  als.  40  i75 

114    841 

▲  dear  distinction  exists  in  law  as  well  as  in  fact,  and  mast  be  observed  by  oonrts,  between 
the  basiness  of  an  insurance  agent  snd  that  of  a  person,  firm  or  corporation  eondueUng 
or  doing  an  intturanee  busineu. 

In  the  contracts  of  insnranoe  negotiated  by  insurance  agents  the  latter  act  only  in  a  repre- 
sentative capacity,  as  intermediaries  between  the  innired  and  the  companies  which  they 
represent ;  in  snob  contracts  they  do  not  own  the  preminms  which  they  receive ;  they 
are  not  the  inmren,  hence  never  personally  liable  for  losses. 

Therefor*  they  are  not  personally  liable  for  licenses  exacted  by  law  of  persons,  firms  or 
corporations  who  do  and  condact  an  insurance  basiness  in  this  Stato. 

A  sait  to  enforce  such  a  license  against  the  agents  personally  cannot  be  maintained . 

APPEAL  from  the  Civil  District  Ooart  for  the  Parish  of  Orleans. 
Eightor,  J. 


John  McEnery  and  W.  B,  Sommerville,  for  PlaiDtitt'  aod  Appellee. 

Harry  H.  Hall,  G.  A.  Breaux  and  F.  O.  Zacharie  for  Defeodants  aod 

Appellants : 

I. 

'  Conducting  an  insaranoe  basiness"  is  totally  different  from  "  condaoting  the  basiness  of 
iosarance  agency."  Under  the  law  imposing  a  license  upon  the  former,  recovery  can- 
not be  h»d  against  the  latter.    31  Ann.  781 ;  .33  Ann.  10. 

n. 

A  lloenae  Imposed  under  the  taxing  power  for  revenue  is  a  tax.  as  distinguished  from  a 
a  lloense  impoeed  under  the  police  power.  Desty,  Taxation,  pp.  191,  305;  Cooley,  Tax 
atlon.  18S-S08;  Cooley's  Constitutional  LimiUtion.  p.  616;  36  Ann.  363  ;  88  Ann.  711. 

ni. 

Socb  a  lloense  tax  must  be  "equal  and  uniform"  upon  all  who  engage  in  the  same  trade 
and  calling.    S3  Ann    663,  449 ;  96  Ana.  140 :  28  Ann.  103;  86  Ann.  95 

IV. 

The  Legislatare  may  classify  trades  and  callings,  but  that   classiflcation  mast  be  of 

diibxent  callings  and  not  of  different  degrees  in  the  same  calling.     Cooley,  Taxation. 

p.  186. 

V. 

Gradoate  means  "proportion,"  to  mark  with  degree  of  equal  part,  and  a  law  which  im- 
poses upon  ihe  insurance  company  doing  a  business  of  $300,000,  a  license  tax  of  $1750, 
for  say  )  of  1  per  cent.,  and  upon  another  company  doing  the  same  kind  of  business 
of  1100,000,  in  the  same  place,  a  lloense  tax  of  $300,  or  3  per  cent  does  not  gradoate  the 

tax.     y.  36,  Ann.  95. 

VI. 

If  the  tax  conld  be  thus  arbitrarily  "  graduated  "  (!)  without  proportion,  it  Is  obnoxious  to 

the  Constitution,  becanse  not  equal  and  uniform.    36  Ann.  05. 

VII. 
If  "  equality  and  anifermity  can  be  reconciled  with   'graduation*  it  should  be  done."    36 

Ann.  95. 


Tbe  opinion  of  the  Court  was  delivered  by 

PocHfi,  J.    Defendants,  who  are  engaged  in  the  business  of  insur- 
ance agents  in  the  city  of  New  Orleans,  resist  the  claim  of  the  State 
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for  licenses  ander  tbe  provisions  of  section  7  of  Act  No.  101  of  1886, 
which  reads  as  follows : 

'*  Sec  7.  Be  it  further  etMcted,  etc,f  That  each  and  every  insurance 
company  (society),  association,  corporation  or  other  organization  or 
firm,  oi  individual,  doing  and  conducting  an  insurance  business  of 
any  kind,  life,  fire,  marine,  river,  accident  or  other  in  this  State, 
whetiier  such  company,  society,  association,  corporation,  or  other 
organization  or  firm,  or  individual,  is  located  or  domiciled  here  or 
operating  liere,  through  a  branch  department,  resident  board,  local 
ofiice,  firm,  company,  corporation  or  agency  of  any  kind  whatsoever, 
shall  pay  a  separate  and  distinct  license  on  said  business  for  each 
company  represented,  and  said  licenses  shall  be  based  on  the  gross 
annual  amount  of  premiums  on  all  risks  located  within  the  State,  and 
upon  risks  located  in  other  States  or  foreign  countries,  upon  which 
no  license  has  been  paid  therein,  as  follows,  to-wit  :'^ 

They  appeal  from  a  judgment  which  condemned  them  to  pay  the 
licenses  as  claimed,  with  interest  of  two  'per  cent  per  month  on  the 
amounts  thereof  and  with  recognition  of  a  first  privilege  in  favor  of 
the  State  on  their  property. 

Their  main  contention  hinges  upon  the  fact  as  alleged  by  the  State, 
and  pioved  by  the  record,  that  theirs  is  a  business  of  insurance  agent^ 
and  that  they  are  therefore  not  amenable  to  a  law  which  deals  alto- 
gether and  exclusively  with  corporations  or  persons  **  doing  and  con^ 
ducting  an  insurance  business,'^ 

Under  no  rule  of  construction  can  the  plain  language  of  the  statute 
hereinabove  transcribed  be  held  to  refer  to  any  other  persons,  firms  or 
corporations  but  those  who  actually  conduct  an  insurance  business.  A 
person,  firm  or  corporation  who  does  an  insurance  business  takes  risks 
and  issues  policies  of  insurance  on  its  own  account  and  responsibility. 
Those  who  carry  on  the  business  of  insurance  agents  act  only  in  a 
representative  capacity,  and  place  risks  in  insurance  companies  or 
corporations,  either  by  soliciting  business  for  their  principals  or  in  ac- 
oepting  for  them  risks  or  insurance  business  when  tendered  by  third 
persons  who  desire  to  be  insured.  Insurance  agents,  in  transacting 
their  business,  are  not  insurers  ;  they  are  not  the  recipients  or  benefit 
ciaries  of  the  premiums  paid  on  policies,  and  they  cannot  become 
personally  liable  for  losses  incurred  under  the  risks  accepted  for  their 
principals.  In  insurance  contracts  they  occupy  neither  of  the  rela- 
tions of  insurer  or  insured,  but  they  are  roerely^intermediaries  between 
those  two  classes  of  contracting  parties. 
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Hence  sucb  persouB  cannot  be  legally  held  or  defined  to  be  persons, 
firms  or  corporations  doing  and  condncting  an  insurance  business  of 
any  kind. 

It  appears  from  the  record  that  insurance  agents  are  only  amenable 
to  the  law  which  requires  them  to  be  authorized  to  be  cited  and  to 
stand  in  judgment  in  our  courts  as  mandataries  of  the  insurance  com- 
panies or  corporations  for  whose  account  they  enter  into  insurance 
contracf-a,  either  in  suits  for  liabilities  growing  out  of  such  contracts 
(acts  of  1877),  or  '*  for  all  purposes  connected  with  licenses  and  taxa- 
tion ^  (act  101  of  1886.  section  7) ;  and  it  appears  that  these  defend- 
ants have  fully  complied  with  the  requirements  of  the  statute. 

The  distinction  between  a  person  or  corporation  doing  an  insurance 
business  and  an  insurance  agent  is  clearly  discernible  in  law  as  well 
as  in  reason,  and  it  has  been  observed  and  enforced  by  judicial  au- 
thority. 

In  dealing  with  the  subject  of  insurance  agents  in  the  case  of  New 
Orleans  vs.Rhenishy  Westphalia,  Lloyds  et  als.,  31  Ann.  781,  this  court 
used  the  following  language : 

"  They  negotiate  insurance  upon  commission,  and  to  increase  their 
incomes  they  procure  authority  from  foreign  companies  to  place  risks 
for  them,  *  *  •  and  they  solicit  the  patronage  of  persons  desir- 
ing to  insure ;  *  *  *  they  are  under  no  obligation  to  solicit  for 
any  particular  company,  each  company  simply  agreeing  to  accept  such 
risks  as  they  may  place  for  them ;  *  *  *  this  business  is  conducted 
in  their  own  behalf  and  interest,  they  renting  and  furnishing  their 
own  offices  and  defraying  all  expenses  out  Of  their  own  means  ^  *  *  * 
the  policies  delivered  are  issued  by  the  companies  at  the  places  where 
they  are  domiciled,  and  said  companies  have  and  keep  no  offices 
here. 

'*  Under  this  state  of  facts  it  is  manifest  that  the  business  carried  on 
by  these  parties  is  a  distinct,  separate  and  individual  industry  or  occu- 
pation, and  only  .taxable  as  such.'' 

That  case  was  followed  by  the  present  Bench  in  the  case  of  City 
va.  Virginia  Insurance  Company,  33  Ann.  11. 

The  defendants  in  the  instant  case  are  shown  by  the  record  to  be 
precisely  the  insurance  agents  described  in  the  quotation  from  the  case 
in  the  31st  Annual,  and  we  know  of  no  law,  and  have  been  referred  to 
none  which  proposes  to  tax  them  in  their  said  ''  separate  and  indi- 
vidaal  industry  or  occupation.'' 

The  attempt  of  the  State,  b^  means  of  this  proceeding,  is  to  make 
them  personally  liable  for  the  license  which  is  contemplated  for  the 
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companies  or  corporations  wliich  they  represent,  and  to  snbject' their 
own  property  to  the  privilege  created  in  favor  of  the  State  against 
the  property  of  the  parties  who  may  owe  the  license  provided  for  by 
the  statute.} 

Such  a  proposition  finds  no  sanction  in  reason  or  justice,  and  much 
less  in  the  very  law  under  which  the  proceeding  has  been  instituted. 
Hence  the  judgment  appealed  from  cannot  be  sustained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
rendered  below  against  the  defendants  be  annulled,  avoided  and  re- 
versed, and  that  the  rule  taken  herein  against  tliem  be  discharged  and 
dismissed,  without  costs  to  defendants  in  either  court. 
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No.  10,053. 

Mrs.  L.  E.  Clairain,  Individually  and  as  Tutrix,  vs.  Western 
Union  Telegraph  Company. 

The  claim  of  the  widow  and  children  of  the  decoaaed  for  damages  was  properly  presented  in 

a  single  suit. 
It  is  indispensable  to  an  employer's  exemption  from  lia1)ility  to  his  servants  for  the  oonse- 
qnenoe  of  risks  incurred,  that  ho  should  be  free  from  negligence.    He  must  furnish  the 
servants  the  means  and  appliances  which  the  service  requires  for  its  efficient  and  f<^s 
performance ;  and  if  he  fail  in  that  respect,  and  an  injury  result,  ho  is  liable  to  the  ser- 
vant. 
APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
VoorhieSf  J. 


W.  8.  Benedict  and  W,  E.  Murphy,  for  Plaintiff  and  Appellee. 
Bayne,  Denegre  &  Bayne,  for  Defendant  and  Appellant: 

.  The  widow,  individually,  and  as  tutrix  of  her  children,  sues  to  recover  damages  for  the 
loss  of  her  hnsband,  who  was  an  employee  of  the  defendant.  Indindnally  she  seeks  to 
recover  the  damages  which  she  sustained,  and  the  damages  which  the  deceased  sus- 
tained .    As  tuti-ix  she  seeks  to  recover  the  damages  which  the  children  sustained. 

>  The  exceptions  should  have  been  sustained.  Under  the  Act  of  1884,  the  widow  cannot 
sue  in  her  own  right,  and  for  her  own  use,  for  the  damages  su£fered  by  the  deceased 
where  he  leaves  children.  The  right  survives  to  her  only  when  there  are  no  children, 
and  not  jointly,  with  them. 

,  A  telegraph  company  is  not  the  insurer  of  its  employees,  and  its  obligations  to  them  is 
to  exercise  reasonable  and  ordinary  care  in  providing  such  suitable  and  sale  apparatus 
as  common  experience  shows  to  be  proper  in  order  to  avoid  exposing  their  lives  to  un- 
necessary danger  in  the  discharge  of  hazardous  duties.  Towns  vs.  B.  K.  Co.,  37  Ann. 
634 :  Armour  vs.  Hahn,  111  U.  S.  Rep.  318 ;  Baudnll  vs.  Baltimore  and  Ohio  R.  R.  Co., 
109  U.S   478. 

The  claim  here  is  that  the  cross  arm  and  wire  were  defective.    The  evidence  shows  that 
the  cross  arm  was  sooh  as  was  is  ordinary  and  common  use,  and  such  as  bad  been  used 
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for  many  yean,  and  saoh  as  had  been  found  to  be  the  beet  for  the  purpose ;  that  the 
wood  of  which  it  wai  made,  and  the  manner  of  constmction,  were  each  as  proTlona  ex- 
perience had  shown  to  be  proper,  snitabie  and  safe ;  that  the  wire  was  snch  as  was  and 
bad  been  ordinarily  ased  and  fonnd  to  be  good,  and  had  been  nsed  exte£;siTely  jnst  be- 
fore and  after  the  accident,  and  that  this  was  the  first  and  only  time  it  broke. 
Serrants  asanme  the  ordinary  risks  of  the  employment  npon  which  they  enter,  and  as  the 
wire  and  cross  arm  were  sneb  as  were  and  are  generally,  commonly  and  constantly  nsed, 
tbey  assume  the  risks  to  which,  if  any,  they  may  be  thereby  anb)ected. 

5.  If  any  injury  befalls  an  employee  by  reason  of  a  hidden  defect  which  ordinary  inspeo. 
tion  and  OTorsight  would  not  detect,  the  master  is  not  llHble.  It  is  one  of  the  assumed 
risks  of  the  employment.  The  servant  takes  the  risk  of  any  danger  connected  with  the 
machinery  or  employment  in  which  he  is  engaged,  which  ordinary  inspection  and  care- 
falneas  on  his  part  will  disclose  to  him .    99  A nn,  791 . 

t.  The  aerrant  is  under  the  same  obligation  as  the  master  to  proTide  for  his  safety.  It 
follows  that,  if  the  knowledge  or  ignorance  of  the  master  and  that  of  the  serrant  in 
respect  to  the  character  of  the  machine,  etc.,  arc  equal,  so  that  both  are  eithsr  without- 
fhult  or  in  equal  fault,  the  serrant  cannot  recover  of  the  master.  Thompson  on  Negli- 
genoo,  pp.  1008  and  999;  6  Ann.  497;  135  Mass.  Bep.  79,  Cooley  on  Torts,  541. 
This  rule  has  been  universally  applied  in  cases  of  overhead  bridges,  depot  roofs,  ma< 
ebinery  and  appliances.  40  N.  J.  (Law),  93;  1  I^nsing,  108;  63  N.  T.  449;  51  Mary- 
land, 47;  50  Mo.  302;  78  Va.  709. 

7.  Moran  (p.  31)  and  Borley  (p.  ISO)  say  it  is  the  duty  of  the  lineman  to  put  up  cross  arms, 
to  reject  them  if  they  have  any  cause  of  suspicion,  and  to  remedy  anything  they  see 
wrong.  McKnlty,  who  put  up  the  cross  arm,  was  a  fellow-servant  of  the  decessed,  in 
the  same  common  employment.  If  McKulty  was  guilty  of  negligence,  plaint! A  cannot 
recover. 
The  orders  to  the  men  engaged  at  block  and  tackle  pulling  up  wires  come  from  linemen. 
(MoNuIty,  p.  76 ;  Paisons,  p.  87.)  And  the  man  at  the  reel  is  expected  to  lodk  out  for 
Unks.  (Parsons,  p.  114,  and  Donovan,  p.  846.)  Donovan,  who  was  at  the  reel,  was  a 
fellow-servant  in  the  same  common  employment.  Kinks,  if  any  existed,  could  be  seen 
by  ordinary  inspection.  In  Randall  vs.  Baltimore  and  Ohio  B.  It.  Co.,  109  IT.  8.  489, 
there  is  a  dear  statement  of  who  are  fellow -servants. 

f.  "  The  servant  who  assumes  the  discharge  of  duties,  the  nature  and  mode  of  performing 
which  are  fully  known  to  him,  voluntarily  subjects  himself  to  risks  necessarily  incident 
thereto,  and  unless  such  risks  are  increased  by  some  other  fault  or  negligence  of  the 
master,  ix^ury  resulting  therefrom  will  not  be  the  subject  of  reparation  by  the  master.** 
Wallis  vs.  Morgan's  Louisiana  and  Texas  Railroad  Company,  38  Ann.  156;  Satterlee 
vs.  Morgan  Company,  35  Ann.  1166;  Rover  on  Railroads,  1198;  Fierce  on  Railroads, 
379 ;  Wood  on  Master  and  Servant,  109  U.  8.  484;  Amour  vs.  Hahn,  111  U.  S.  Rep.  318. 

9.  The  Judgment  gives  interest  upon  damages,  and  should  be  reversed.  1  Ann.  382 ;  3  Ann 
702;  18  Ann.  98;  38  Ann.  191. 


The  opinion  of  the  Conrt  was  delivered  by 

Todd,  J.  Louis  £,  Clairain,  in  the  employ  of  the  defendant  com- 
pany, while  engaged  in  putting  np  telegraph  wires  on  Carondelet 
street,  in  this  city,  fell  from  a  telegraph  pole  and  was  killed. 

This  salt  is  brought  by  tho  widow  of  the  deceased  in  her  own  right, 
and  as  natural  tutrix  of.  her  minor  children,  issue  of  her  marriage 
with  deceased,  to  recover  damages  on  account  of  his  death— damages 


180  SUPREME  COURT  OF  LOUISIANA. 

Tatrix  TB.  Telegraph  Company. 

resulting  from  the  safferiDgg  of  the  deceased,  and  damages  caased 
directly  to  the  widow  and  children  by  the  loss  of  the  husband  and 
father. 

The  cause  and  manner  of  the  death  is  set  forth  snbst«ntially  as 
follows : 

That  Clairain  was  employed  by  the  company  as  a  lineman  in  put- 
ting up  and  tying  wires  on  their  telegiaph  pole8.  That,  whilst  he 
was  so  engaged,  some  forty  feet  from  the  ground,  and  on  a  telegraph 
pole,  it  became  necessary  to  stretch  a  wire  on  the  outer  end  of  a  cross 
arm  of  the  pole,  their  being  five  wires  already  strung  on  the  pole, 
three  on  the  inner  and  two  on  the  outer  side. 

That  in  order  to  perform  his  work,  it  was  necessary  for  him,  by  the 
aid  of  a  steel  spur  or  iron  point,  attached  to  one  of  his  legs,  to  force 
the  same  into  the  telegraph  pole  as  a  support  for  his  body,  throw  bis 
other  leg  free  of  any  iron  support  around  the  pole,  and  lean  outward 
in  a  diagonal  position  from  the  pole  to  the  outer  wire  of  the  arm  at- 
tached to  the  pole,  and  there  secure  the  telegraph  wire  with  iron  nip- 
pers or  pincers,  by  a  wire  around  the  glass  cup  placed  over  the  pin 
inserted  in  the  cross-arm. 

Whilst  in  this  position,  tbe  wire  being  hauled  taut  many  hundred 
feet  ahead  of  him,  by  means  of  a  reel  and  apparatus  provided  for  that 
purpose  by  the  company,  the  wire  broke  near  the  cross-arm  at  which 
he  was :  the  cross-arm  itself  broke  where  it  was  fastened  to  a  tele- 
graph pole,  and  by  reason  of  his  then  necessary  position,  he  could  not 
recover  his  center  of  gravity  when  the  break  took  place,  and  was  pre- 
cipitated headlong  to  the  stoneF  beneath  him.  He  was  picked  up  and, 
after  suffering  intense  agonies,  died  within  a  week,  leaving  a  widow 
and  three  minor  children  as  his  heirs,  deprived  of  his  comfort,  his  sup- 
port, his  life. 

It  is  specially  charged  that  the  wire  furnished  for  the  work  which  he 
was  performing  was  second-band  wire,  full  of  kinks,  that  is,  where  it 
had  been  twisted  it  had  lost  its  strength,  and  that  the  cross-arm  of  the 
telegraph  pole  was  of  light  material,  too  thin,  improperly  bored,  and 
of  such  brittle  nature  as  to  be  entirely  unfit  for  the  purpose  for  which 
it  was  used. 

That  Clairain  has  been  for  six  years  engaged  in  this  business,  both 
upon  telegraph  and  telephone  poles.  That  he  was  about  thirty  years 
of  age,  strong,  active,  and  giving  a  regular  support  to  his  family. 

The  defendants  excepted  to  the  petition  as  follows : 

1.    That  there  was  an  improper  joinder  of  parties  upon  distinct 
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causes  of  action,  and  tbat  the  widow  and  children  of  the  deceased 
conld  not  in  the  same  suit  claim  the  damages  which  each  have  separ- 
ately and  distinctly  sustained. 

2.  That  the  petition  not  specifying  the  qaantam  of  damages  suffered 
by  the  widow  and  the  quantum  of  damages  suffered  by  the  children, 
and  not  giving  any  details  or  specifications  of  these  damages,  was  too 
vagne  and  indefinite  to  admit  of  proper  answer  and  defense. 

8.     That  in  so  far  as  the  widow  claimed  that  the  cause  of  action  of 
the  deceased  surviyed  in  her,  her  petition  disclosed  no  cause  of  action 
The  first  and  third  grounds  of  exception  were  overruled,  and  the 
second  ground  was  maintained,  with  leave  to  amend. 

Thereupon  plain tifis  filed  an  amended  petition,  which,  ''reiterating 
the  allegations  of  the  original  petition,  averred : 

'^  let.    That  the  damages  sustained  by  the  deceased,  as  hereinafter 
averred,  survived  in  her  minor  children,  of  whom  petitioner  is  natural 
tutrix. 
**  2d.    That  she  individually  had  sustained  95000  damages. 
''  3d.    That  her  children  had  sustained  $5000  damages.^' 
Defendant  excepted  that  the  supplemental  petition,  in  so  far  as  it  al- 
leged that  the  cause  of  the  deceased  survived  in  her  minor  children, 
was  inconsistent  with  the  original  petition,  and  changed  its  substance. 
This  exception  was  overruled  and  the  amendment  allowed. 
We  think  the  ruling  of  the  judge  a  quo  on  these  exceptions  was 
proper,  considering  that  all  the  damages  claimed  resulted  from  one 
caofle,  andjall  parties  in  interest  were  before  the  court,  and  that  the 
widow  was  suing  both  in  her  individual  and  representative  capacities, 
and  since  a  judgment  final  and  conclusive  as  to  all  the  parties  could  be 
rendered  in  the  suit  pending,  it  was  better  to  end  the  contioversy  in 
the  one  suit  than  to  remit  the  plaintiffs  to  two  different  actions. 

The  disposition  made  of  the  matter  affords  no  just  ground  of  com- 
plainty  and  is  sanctioned  by  several  adjudications.  39  Ann.,  Riggs  vs. 
Bell,  and  authorities  therein  cited. 

The  answer  was  a  general  denial  and  an  averment  of  contributory 
negligence  on  the  part  of  the  deceased. 

The  case  was  tried  by  the  judge,  and  from  a  judgment  in  favor  of 
the  plaintiffs  for  98000  the  defendant  has  appealed. 

There  were  many  witnesses  examined  on  the  trial,  and  there  is  much 

conflicting  testimony.    We  have  thoroughly  examined  and  considered 

it,  and  shall  content  ourselves  with  stating  our  conclusions  respecting 

it,  as  it  bears  on  the  issues  presented. 

1.    We  are  fully  satisfied  that  there  was  no  contributory  negligence 
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on  the  part  of  tbe  deceased.  There  was  no  opportunity  afforded  him 
to  test  the  strength  and  socmdiiewi  of  the  wire  and  cross-arms  fur- 
nished him,  and  which  were  required  for  the  performance  of  l^e  ser- 
vices for  which  he  was  engaged,  and  it  is  quite  certain  that  had  he  in- 
sisted on  making  a  sufficient  test  of  them,  and  demanded  that  the  re- 
quisite time  be  allowed  him  for  that  purpose,  he  would  never  have 
been  employed.  If  there  were  defects  in  these  materials  it  would 
have  been  impossible  for  him  to  have  discovered  them  in  the  time  that 
was  afforded  him.  In  fact,  they  were  not  discoverable  on  a  slight  in- 
spection. There  is  no  evidence  of  any  want  of  care  in  the  handling 
or  manipulation  of  these  materials  in  his  work. 

2.  That  both  the  wire  and  cros^-arm  broke  in  the  manner  described 
in  tbe  petition,  there  is  no  dispute,  and  that  the  death  resulted  from 
this  breakage  is  equally  admitted. 

As  stated,  the  testimony  of  many  witnesses  was  taken  to  prove  that 
those  materials  were  perfectly  sound,  and  per  contra  a  number  intro- 
duced to  prove  their  unsoundness. 

But,  in  our  view  of  the  matter  the  fact  that  they  did  break  is  a  de- 
monstration in  itself  that  they  were  not  sound,  or  at  least  of  sufficient 
strength  to  answer  the  purpose  for  which  they  were  used.  Por  tbe 
evidence  does  not  show  satisfactorily  that  they  were  subjected  to  an 
extraordinary  or  unusual  strain  when  the  casualty  occurred. 

There  was  then  no  fault  on  the  part  of  the  employee. 

It  must  be  considered  that  the  employment  was  a  dangerous  one, 
not  dangerous  in  merely  climbing  or  ascending  the  poles  and  reaching 
out  to  the  ends  of  the  cross-arms,  and  fastening  the  wires,  but  danger- 
'ous  from  the  fact  that  the  wire  and  its  wooden  support  might  chance 
to  be  defective  and  unsound.  Those  necessary  for  his  work  the  em- 
ployee had  a  right  to  presume  were  entirely  safe,  and  he  was  entitled 
to  rest  on  this  presumption  for  his  security.  Hanson,  tutor,  vs.  Rail- 
way, 38  Ann.  111. 

And  it  further  follows  that  the  employment  being  a  dangerous  one, 
as  conceded  and  asserted  by  the  defendant's  counsel,  the  defendant 
company,  the  employer,*  should  be  legally  held  to  the  greatest  care  and 
diligence  in  the  selection  of  the  necessary  materials,  and  ererythinn: 
else  calculated  to  insure  the  safety  of  the  employee  in  the  prosecution 
of  his  work.     lb.  10  Ann.  38  \  14  Howard,  48G. 

<'  It  is  indispensable  to  the  employer's  exemption  from  liability  to 
his  servants  for  the  consequence  of  risks  thus  incurred,  that  ho  should 
be  free  from  negligence.    He  must  furnish  the  servants  the  means  and 
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appliances  which  the  service  requires  for  its  efficient  and  safe  perform- 
aneo;  and  if  he  fail  in  that  respect,  and  an  iojurj  resnlt,  be  is  liable 
to  the  servant  as  he  wonld  be  to  a  stranger."  Chicago  R.  R.  Co.  vs. 
Ross,  112,  U.  S.  R.  383. 

The  next  question  that  arises  is :  Did  the  Company  comply  with 
this  reqniremen  1 1 

As  stated,  we  are  satisfied  that  the  materials  famished  the  employee 
in  this  instance  were  not  sound,  and  consequently  not  safe;  and  the 
record  contains  no  evidence  that  these  materials  were  carefully  se- 
lected by  the  company,  nor  is  there  satisfactory  proof  that  there 
was  even  a  proper  inspection  of  the  same  before  being  used. 

Under  these  circumstances  we  are  forced  to  the  conclusion  that  there 
was  not  that  degree  of  care  and  diligence  shown  by  the  company  that 
under  the  legal  principles  we  have  announced,  would  exempt  it  from 
liability  for  the  fatal  injury  to  its  employee  in  this  instance.  It  was 
in  fault,  and  from  that  fault  resulted  the  death  of  the  employee. 

The  judgment  of  the  lower  court  is  criticized  by  the  defendant  coun- 
sel as  not  being  in  accord  with  the  pleadings,  nor  in  rosponse  to  the 
prajer  of  the  petition  in  decreeing  the  amount  awarded  ($8000)  jointly 
in  favor  of  the  widow  and  the  minor  heirs. 

This  inaccuracy,  if  it  be  one,  affords  no  ground  of  complaint  to  the 
defendant.  It  does  not  impose  an  additional  burden,  and  it  is  a  mat- 
ter of  indifference  to  the  company,  to  whom  the  money  goes,  so  that  it 
is  final  and  conclusive  against  all  parties,  which  it  is.  There  is  no 
complaint  of  the  plaintiffs  in  this  regard,  and  the  money,  when  real- 
ized, can  be  adjusted  between  the  mother  and  her  children,  according 
to  their  respective  rights. 

Reaching  the  conclusions  announced,  we  find  no  reason  for  disturb- 
ing the  judgment  of  the  lower  court,  and  it  is  therefore  affirmed  with 
eoets. 


No.  10,061. 

Jean    Deslottes  et  al.  vs.    Baltimore   and    Ohio   Telegraph 

Company, 

▲t  the  request  of  a  oii«toiner  a  conntry  merchant  telegraphed  to  his  New  Orleims  merchant 
to  ahip  two  barrels  of  bi-salpliite  of  lime,  the  dispatch  being  addressed  to  291  Rampart 
street.  This  street  has  two  divisions,  known  as  North  and  Soath  Rampart  street,  each 
having  a  No.  891.  The  name  not  appearing  in  tbo  direct-ory  the  defendant's  messenger 
carried  the  dispatch  to  991  north  Rampart,  and  being  informed  by  the  servant  that  8. 
Kahn  lived  there,  left  the  dispatch  and  accepted  the  receipt  of  the  householder.  It 
tamed  out  that  Kahn  lived  on  south  Rampart;  the  dispatch  did  not  reach  him  and  the 
goods  wore  not  sont    Plaintiils,  at  whose  reqneet  the  conntry  merchant  sent  the  die. 
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patch,  were  sagar  planters  who  required  the  hi-snlphite  to  save  their  oane,  whleli  bai 
been  frosted,  and  they  sue  defendant  for  12500  for  sugar  and  molasses  lost.    Held : 

1 .  There  was  no  privity  between  plaintiffs  and  ^defendant,  the  evidttDoe  showing  that 
the  country  merchant  acted,  not  as  agent,  but  as  merchant  s«>ekiDg  to  supply  himself 
with  goods  in  order  to  sell  the  same  to  a  customer  at  a  profit,  and  that  the  goods,  if 
shipped,  would  hare  remained  his  property  and  at  bis  risk  until  sold  to  the  customer  at 
a  price  agreed . 

2.  The  failure  to  deliver  resulted  from  the  insufficient  and  incomplete  addreas,  aad 
from  no  negligence  of  defendant,  who  pursued  the  customary  and  only  praotieal  metlied 
of  oonducting  its  business. 

3.  The  damages  claimed  are  too  remote  and  wanting  in  caussil  connection.  There  is  ao 
reason  why  the  default  of  a  telegraph  company  in  delivering  an  order  for  goods  should 
be  visited  with  heavier  penalty  than  the  default  of  a  common  carrier  in  the  delivery  of 
goods  aotuaUy  shipped,  viz :  the  value  of  the  goods  at  the  point  of  destination. 

APPEAL  from  the  Civil  DiBtrict  Coutt,  for  the  Parish  of  Orleans. 
Monroe,  J. 

Leonard,  Marks  and  Bruenn  for  Plaintiffs  and  Appellants. 
J,  B,  Beckwith  for  DefendaDt  and  Appellee : 

Telegraph  companies,  in  the  absence  of  statutory  provisions,  are  not  common  carriers : 
their  liability  is  not  measured  by  the  same  rules ;  their  relation  to  their  patrons  is  one 
of  contract.  Western  Union  Telegraph  Company  vs.  Carew,  15  Mich.  585;  Baldwia  va. 
U.  S.  Telegraph  Company,  45  N.  Y.  744;  Ellis  vs.  American  Telegraph  Company,  13 
Allen ;  Leonard  vs.  Telegraph  Company,  41  N.  Y.  544  ;  9d  Thompson  on  Neg.  896. 

The  rule  of  damages  for  non-delivering  telegraphic  messages  is  its  natural  and  neoesaaiy 
consequence  of  the  breach  of  the  contract  as  contemplated  by  the  parties  interprettag 
the  contract,  in  the  light  of  the  circumstances  under  which  and  the  ksiowledfe  of  the 
parties  of  the  purpose  for  which  it  was  made ;  and  when  a  special  puipose  is  intended 
by  one  party,  but  is  not  known  by  the  other,  and  is  not  Indicated  by  the  message  ItaeH 
such  special  purpose  will  not  be  taken  into  account  in  the  assessment  of  damages  for 
not  sending.  Baldwin  vs.  Tel.  Co.,  45  2f.  Y.  744 ;  Cory  ys.  Thames  Iron  Works,  L.  &.. 
Q.  B.  181 ;  Leonard  vs.  Tel.  Co.,  41  N.  Y.  544 ;  Hadley  vs.  Baxendel,  9  Sxch.  3U ;  U.  8. 
Tel.  Co.  vs.  Oildersleeve,  89  Maryland  233 ;  Landsberger  vs.  Tel.  Co  ,  31  Barb.  533;  XT. 
S.  Tel.  Co.  vs.  Wenger,  55  Pa.  863;  Candee  vs.  Tel.  Co.,  34  Wis,  471. 

**  The  law,  for  wise  reasons,  imposes  upon  a  party  sut(jected  to  iqjury  fh»m  the  breael^  o( 
a  contract,  the  active  duty  of  making  reasonable  exertions  to  render  the  injury  as  Ui^ 
as  possible.  Public  interest  and  sound  morality  accord  with  the  law  in  demandiBg 
this ;  and  if  the  injured  party,  through  negligence  or  willfulness  allows  the  damages  to 
be  unnecessarily  enhanced,  the  increased  loss  justly  falls  on  him.*'  Hamilton  va.  Me* 
Pherson,  88  N.  Y.  73,  76.    This  is  the  general  rule,  but  most  apUy  ststed  in  this  ease. 

Catuaprtaeima  non  remota  speetatur,  applies  where  a  telegraph  company  is  in  default,  bat 
their  default  is  made  to  a  party  only  by  the  operation  of  some  other  intervening  i 
Lowrey  vs.  Tel.  Co.,  60  K.  Y.  598. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  On  the  14th  December,  1885, 1.  Wildenstein,  a  merchant 
of  Jeannerette,  in  this  State,  sent  the  following  dispatch  over  defend- 
ant's line : 

^*  Jeannerette^  La.    Ship  without  delay  two  barrels  bi-sulphate  in 
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liquid.    T.  WildcDstein.    To  S.  Kalm,  291  Rampart  street,  New  Or- 
leans." 

S.  Rahn  is  a  sinalL  merchant  in  New  Orleans  whose  name  does  not 
appear  in  the  city  directory,  and  defendant  had  no  guide  to  his  loca- 
tion except  the  address  in  the  dispatch. 

Rampart  street  crosses  Canal  street,  and  above  the  latter  is  desig' 
nated  as  sonth  Rampart  and  below  as  north  Rampart,  and  the  num- 
bering in  each  diiection  begins  at  Canal,  so  that  there  is  a  291  Ram- 
part above  and  also  below  Canal. 

The  messenger  charged  with  the  delivery  of  this  dispatch  took  it 
to  291  north  Rampart,  which  he  found  to  bear  the  sign  of  Dr.  Souchon. 
He  says :  "  I  pulled  the  b«ll  and  the  servant  came  out.  I  asked  her 
if  Mr.  S.  Kahn  lived  there.  She  said  Dr.  Souchon  lived  there.  I 
asked  her  if  S.  Kahn  lived  there,  and  she  said  yes,  and  she  took  the 
message  and  gave  me  ten  cents.  She  signed  the  receipt  in  the  name 
of  'Mrs.  Dr.  Souchon.' " 

Shortly  afterwards,  Wildenstein  called  on  the  operator  in  Jeanner-  . 
ette  and  inquired  if  the  message  had  been  delivered.    The  operator 
communicated  with  the  New  Orleans  office  and  was  answered  that  it 
had  been  delivered,  which  answer  he  communicated  to  Wildenstein . 

It  turned  out  that  S.  Kahn  lived  at  291  south  Rampart  street,  and  of 
course  the  message  never  reached  him,  and  the  order  was  not  filled. 

Now  come  the  plaintiffs,  Deslottes  and  Lejeune,  who  are  cultivators 
of  sugarcane  near  Jeannerette,  who  aver  that  on  December  14,  1885, 
their  cane  on  22  acres  had  been  so  effected  by  cold  and  frost  that  in 
order  to  manufacture  the  same  into  sugar  and  molasses  it  was  neces- 
sary to  have  promptly  two  barrels  of  bi-sulphate  of  lime  in  liquid ; 
that  finding  none  of  that  article  in  Jeannerette  they  requested  their 
merchant^  Wildenstein,  to  telegraph  for  itf  that  he  did  accordingly 
telegraph,  and  that  if  the  message  had  been  delivered  the  bi-sulphate 
would  have  been  received  in  time  to  save  their  cane ;  but  that,  owing 
•  to  the  fault  and  negligence  of  defendant  in  not  making  such  delivery 
it  was  not  received  and  they  incurred  thereby  a  loss  of  twenty-five 
hundred  dollars,  for  which  they  now  seek  to  hold  defendant  re- 
sponsible. 

Plaintiffs  have  no  case  for  various  reasons,  viz.: 

1.  The  evidence  does  not  establish  such  privity  between  plaintiffs 
and  defendant  as  would  sustain  the  recovery.  Wildenstein  appears  to 
have  acted  not  as  agent  of  the  plaintiffs,  but  as  a  merchant  who,  at 
the  request  of  a  customer,  sought  to  supply  himself  with  goods  which 
the  latter  wanted,  in  order  to  sell  the  same  to  him  at  a  profit.    The 
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goods  woald  have  beeo  tlie  property,  and  at  the  risk,  of  Wildeo stein 
until  sold  to  plaintiffs  at  a  price  agreed  on. 

2.  The  evidence  does  not  bring  home  sach  negligence  to  defendant 
as  woald  make  it  liable  for  the  non-deliverj.  The  failure  resulted 
from  the  improper  or  incomplete  address  of  the  dispatch.  It  was  ad- 
dressed to  No.  291  Rampart  street,  without  designating  north  or  south, 
and  was  delivered  at  No.  291  Rampart  street,  after  due  inquiry  and 
assurance  that  the  party  lived  there.  Had  the  address  been  291  south 
Rampart  street,  the  mistake  would  not  have  occurred.  The  absence  of 
Kahn's  name  from  the  directory  left  defendant  no  means  of  determin- 
ing which  of  the  two  Ramparts  was  meant,  and  the  course  pursued  in 
making  inquiry,  and  on  being  informed  that  the  party  lived  in  the 
house,  taking  the  receipt  of  the  householder  or  person  receiving  the 
dispatch,  conformed  to  the  customary  and  only  practical  method  of 
conducting  its  business. 

3.  Moreover,  the  damages  claimed  are  too  remote  and  wanting  in 
causal  connection  with  the  negligence  complained  of.  The  cause  o 
plaintiffs'  loss  was  the  frosting  of  their  cane.  There  was  nothing  in 
the  dispatch  to  advise  defendant  that,  in  ordinary  course,  any  such 
damages  might  flow  from  a  mistake  in  delivery.  We  can  discover  no 
reason  why  the  default  of  a  telegraphic  company  in  failing  to  deliver 
an  order  for  goods  should  be  visited  with  heavier  penalty  than  the 
default  of  a  common  carrier  in  failing  to  deliver  gopds  actually 
shipped;  and  it  is  well  settled  that  the  latter  is  measured  according 
to  the  value  of  the  articles.  Sedgwick  on  damages,  p.  — ,  Segura  vs. 
Reed,  3  Ann.  695. 

Judgment  affirmed. 


No.  10,106. 


\j^  j^j  Charles  U.  Gaudet  vs.  Charles  J.  Gauthreaux  kt  als. 

/  ^    186i  RuIm  applicable  to  estoppels  in  pais  canDOt  always  be  invoked  In  cases  of  estoppels  by  recl- 

,_lo    4oo|  tals,  particnlarly  in  jadicial  proceedings. 

The  law  holds  parties  to  their  allegations  of  lecord,  and  does  not  permit  them  to  falsify  what 
they  have  solemnly  declared  to  be  the  fact. 

The  only  means  by  which  courts  can  protect  the  integrity  of  Jadicial  proceedings,  is  the 
sanctity  which  the  law  throws  aronnd  them . 

To  the  rale  there  are  exceptions,  within  which  this  case  does  not  fall. 

A  party  who  has  Jadicially  declared  to  have  sold  property  to  married  women,  authorised  by 
their  hasbands  and  purchasing  for  them»elvM,  will  not  be  heard  subseqnently  to  say  that 
he  sold  the  same  to  the  hasbands  and  to  claim  from  them  a  deficiency  between  the  i 
and  the  proceeds  of  the  real  estate,  nnder  Judicial  authority . 
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APPEAL  from    the  Twenty -second  District  Court,  Parish  of  St. 
James.     Rast,  J. 


Bobt  O.  Dugu4  for  Plaintiff  and  Appellant. 
Sinu  dt  Poeh4  for  Defendants  and  Appellees : 

It  is  of  the  esuence  of  good  oonaoienoe  ard  morality  that  a  party  litigant  ahoold  be  con- 
siatent  Id  bia  dedarationa,  acta  and  demands  before  a  ooort  of  Justice.  That  is  also  the 
law,  and  it  is  as  it  should  be.  so  that  .fndioial  forms  and  remedies  may  not  be  perrerted 
to  on-worthy  uses .  , 

Oar  Jarlspmdence  has  uniformly  recognised  and  enforced  the  wise  and  salntsry  doctrine 
which  flrmly  binds  a  party  to  his  Jndicial  declarations  and  forbids  him  ftom  subseqnently 
oontradictilig  his  statements  thus  made.  Farrar  vs.  Stacy,  9  Ann.  811;  29  Ann.  U93; 
Gridley  vs.  Connor,  4  Ann.  416;  32  Ann.  90S,  979;  33  Ann.  1370;  35  Ann.  743. 

'*  The  doctrine  is  so  flrmly  sanctioned  both  by  reason  and  Justice,  that  our  courts  have  an- 
heaitatingly  extended  ite  operation  to  the  SUte  itself."  98  Ann.  4«0;  98  Ann.  131;  84 
Ann.  360;  30  Ann.  1309;  37  Ann.  107:  Greenleaf,  Vol.  1,  p.  904;  Bigelow  on  Estoppel, 
p.  993,  Nos.  3  and  4. 

The  record  clearly  shows :  That  ftt>m  the  time  of  the  sale  by  plaintiff  and  his  wife  of 
their  ondlTided  half  of  the  plantation  to  the  four  G  ant  hreaazs,  Charles,  Lise,  Aline  (wife 
of  KiooUe,  appellee,  and  C6Une  (wife  of  Poirier,  appellee)— 31st  of  March,  1884~antil 
plain titrs  receipt  of  their  share  of  the  proceedH  of  sale  in  the  partition  suit  of  Beltrat ,  in 
April,  1886,  he,  plainHff,  stndionsly  treated  Aline  and  C6Iine  Ganthreaux  as  part  owners 
of  the  property  and  as  his  debtors.  Their  hosbands  (appellees  here)  had  been  entirely 
ignored  op  to  that  time  as  parties  in  interest :  38  Ann.  106,  Beltran  vs.  Gaathreaax  et  als. 
After  receiTing'the  shares  of  Aline  and  C61ine  as  co-proprietors  of  Beltran  in  the  partition 
snit.  and  crediting  a  part  of  the  amoant  on  the  notes  held  by  him,  plaintiff,  in  May,  1886, 
filed  tUs  soit.  against  them  and  their  husbands  (appellees  here)  in  tolido,  to  recover  the 
balance  due  on  the  notes.  Appellees  interposed  the  plea  of  estoppel,  and  it  was  sustained 
by  the  district  court. 

.  It  is  contended  by  the  appeDees  that  the  principles  and  authorities  above  set  forth  and 
cited  are  directly  applicable  to  the  state  of  fStcts  presented  by  the  reeord,  and  that  the 
Judgment  of  the  lower  oouzt  ought  to  be  afflrmed . 


The  opinion  of  the  Coart  was  delivered  by 

BsRMUDEz,  C.  J.  This  is  an  action  to  recover  the  difference  betweea 
the  amoant  of  certain  notes  and  that  which  was  realized  by  the  judicial 
sale  of  real  estate  by  which  payment  was  secured. 

It  is  brought  against  two  married  women,  their  husbands  and  two 
other  persons,  who  signed  the  notes,  which  were  issued  in  settlement 
of  the  price  of  the  property  subsequently  thus  sold. 

It  is  founded  upon  the  averment  that  the  sale  of  the  land  was  made 
to  the  husbands  by  the  plaintiff,  and  that  they  are  bound  in  solido  for 
the  difference  claimed. 

The  defense  is  that  the  plaintiff  is  estopped  from  claiming  any  part 
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of  the  notes  from  the  husbands,  because  they  never  acquired  the  prop- 
erty and  never  bound  themselves  to  the  payment  of  the  notes  to  any 
extent,  the  plaintiff  himself  having  judicially  admitted  that^  when  he 
sold  the  property,  he  conveyed  it  to  the  mves,  and  that  this  declara- 
tion estops  him  from  now  pleading  that  he  sold  it  to  the  husbands. 

From  a  judgment  sustaining  the  plea,  the  plaintiff  has  appealed. 

It  appears  that  after  the  maturity  of  the  notes  the  plaintiff  brought 
suit  via  executiva  to  enforce  their  payment,  annexing  a  copy  of  the  act 
of  sale  by  him  to  the  purchasers  and  also  the  original  notes,  to  his  pe- 
tition. 

The  act  declares  that  the  vendor  (plaintiff)  sells  his  three-sixths,  or 
one-half,  of  the  property  among  others,  to  the  two  ladies,  Alice  Gauth- 
reaux,  wife  of  Arthur  Nicolle,  and  Celine  Crauthreaax,  wife  of  Eugene 
Poirier,  they  being  joined  and  duly  assisted  and  authorized  by  their 
said  husbands,  all  being  present,  accepting  and  purchasing  for  them 
selveSf  their  heirs  and  assigns,  now  and  forcTer,  etc. 

In  the  petition  for  executory  process,  the  plaintiff  averred  that  he 
had  sold  the  real  estate  to  the  two  ladies  and  two  others,  the  former 
signing  the  notes,  each,  with  the  authority  of  her  husband.  The  act 
and  the  notes  form  pait  of  the  petition  in  the  present  suit. 

The  declarations  in  both  the  act  and  in  the  petition  are  therefore 
clearly  that  the  property  was  sold  to,  and  the  notes  signed  by,  the 
wives,  authorized  by  their  husbands,  and  that  they  purchased  for 
themselves. 

If  it  be  true  that  such  was  the  case,  how  can  the  plaintiff  be  now 
heard  to  say  that  he  sold  to  the  husbands,  who  are  liable  as  heads  of 
the  community  Y 

He  is  concluded  by  his  judicial  averments,  which  consist  not  only  of 
the  allegations  in  the  petition,  but  also  of  the  reciprocal  acknowledg- 
ment embodied  in  the  act  of  sale,  which  is  annexed  to  the  petition  as 
part. 

The  act  does  not  purport  in  the  least  to  be  a  purchase  for  the  com- 
munity or  by  the  husbands.  On  its  face,  it  purports  to  be  a  purchase 
by  the  wives  for  tJiemselves  and  heirs  forever. 

This  declaration  would  conclude  the  husbands  and  it  does  surely  the 
vendor. 

It  may  subserve  some  useful  purpose,  auxiliary  to  the  views  ex- 
pressed and  to  the  conclusions  reached,  to  say  that  the  property  affected 


NEW  ORLEANS,  FEBRUARY,  1888.  189 

G«iidet  vs.  Ganthreaax  etak. 


with  vendor's  lien  and  special  mortgage  to  secare  the  notes  in  ques- 
.  tion  was  sold  in  a  partition  suit  at  the  instance  of  R.  Beltran,  as  co- 
owners,  to  which  the  plaintiff  was  a  party,  and  that  in  the  petition  the 
wives  and  not  tlie  husbands  were  represented  as  co- proprietors. 

Reference  1o  those  proceedings  shows  that  it  is  out  of  the  amount 
realized  by  the  sale  that  the  plaintiff  received  the  pum  with  which  the 
notes  now  sued  on,  were  credited. 

Jt  is  unnecessary  to  state  how  far  the  plaintiff  may  be  considered  as 
concluded  by  his  acts  and  doings,  but  it  may  be  asked  'whether,  if,  in- 
stead of  receiving  the  proceeds,  he  had  become  the  purchaser,  he 
could  have  denied  the  co-ownership  of  the  wives,  and  claimed  title 
from  the  husbands. 

The  doctrine  of  estoppel,  to  which  appellant  refers,  applie<s  ex- 
clusively to  oases  of  estoppel  en  pais,  and  not  to  cases  of  estoppels  by 
recitals,  or  wntten  admissions,  the  strongest  of  which  is  that  of  ac- 
knowledgments or  declarations  in  judicial  proceedings. 

The  law  holds  parties  to  their  allegations  of  record.  It  does  not  al- 
low them  to  play  fast  and  loose,  to  falsify  what  they  have  solemnly 
declared  to  be  a  fact — the  truth. 
#  Such  averments  are  the  highest  evidence  against  the  party  making 
them.  They  are  not  subject  to  explanation  or  contradiction  ab  extroy 
as  a  rule  ;  so  that  what  appears  to  be  of  record  is  to  be  proved  thereby 
only,  and  nothing  conflicting  therewith  can  be  admitted.  Delacroix 
vs.  Provost,  6  M.  280;  Freeman  vs.  Savage,  2  Ann.  269;  also,  211 ; 
Denter  vs.  Erwin,  5  Ann.  18;  Gridley  vs.  Connor,  4  Ann.  416;  Web- 
ster vs.  Smith,  6  Ann.  719;  Edson  vs.  Freret,  11  Ann.  710;  Bigelow 
on  Estoppels,  4  (note),  266  et  seq  ;  293  Nos.  3  and  4. 

A  previous  court  has  well  said  : 

'*  It  is  a  well-settled  rule  in  the  administration  of  justice  that  a 
party  will  not  be  permitted  to  deny  what  he  has  solemnly  acknowl- 
edged in  a  judicial  proceeding.  The  only  means  of  courts  to  protect 
the  integrity  of  judicial  proceedings  are  the  sanctity  which  the  law 
throws  around  them.'^  Bender  vs.  Belknap,  23  Ann.  765 ;  see  also 
Devall  vs.  Watterston,  18  Ann.  141 ;  New  Orleans  vs.  Southern  Bank, 
31  Ann.  564 ;  30  Aiin.  1309 ;  32  Ann.  962, 979 ;  33  Ann.  1370. 

To  the  broad  rule  for  estoppel  there  exist  numerous  exceptions,  but 
within  these,  the  present  case  does  not  fall. 

The  district  judge  ruled  correctly. 

Judgment  affirmed. 
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No.  10,059. 
Alphonse  Martin  vs.  Munct  &  Marct. 

The  risht  of  action  of  an  acoommodation  acceptor  of  a  draft,  and  who  paya  or  retiree  the 
same  with  hU  own  meana  against  the  drawer,  Is  for  reimbnrsement,  and  It  rests  on  the 
Implied  or  conventional  promise  of  the  drawer  to  indemnify  him. 

By  each  a  transaction  the  drafts  hare  no  longer  any  value  as  snch,  and  the  drawer  is  en  - 
tlrely  discharged  of  all  obligations  thereon,  his  liability  beiaic  to  the  acceptor  for  in- 
demnity, and  the  draft  being  an  item  of  evidence. 

The  fact  that  a  member  of  a  commercial  Arm  ia  whose  name  negotiable  paper  has  been 
issued  by  the  managing  partner,  is  ignorant  of  the  transaction,  and  that  no  entry  of  the 
same  has  been  made  in  the  partnership  books,  will  not  release  him  from  liability  if  it  is 
in  proof  that  the  transaction  had  been  made  for  and  had  enured  to  the  benefit  of  the 
firm. 

The  acceptor  who  has  paid  such  draft  can  recover  only  legal  interest  on  the  promise  of  in* 
demnity. 

A    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
i\     Ilwtfot,  J. 


Cha4.  8.  Bice  for  Plaintiff  and  At>pellee. 

T,  Qilmore  <6  Sons  for  Marcj,  Defendant  and  Appellant. 


The  opinion  of  the  Conrt  was  delivered  by 

PoGH^,  J.    This  controversy  arises  out  of  the  following  facts  : 

Defendants  were  commercial  partners  as  lumber  dealers  in  New  Or- 
leans from  August,  1878,  to  April  17, 1885. 

In  March,  1884,  plaintiff,  as  an  accommodation,  endorsed  a  note  of 
$6000.  executed  by  Muncy  in  the  name  of  the  partnership. 
After  several  renewals  of  the  note  the  debt  was  placed  in  a  different 
shape,  and  by  consent  of  all  parties  it  vras  represented  by  four  drafts 
of  $1500  each,  payable  at  three,  six,  nine  and  twelve  montlis,  with  in- 
terest of  8  per  cent  per  annum  from  date,  March  14, 1884,  signed  in 
the  name  of  Muncy  and  Marcy,  to  their  order,  and  accepted  by  plain- 
tiff. 

Alleging  that  at  the  maturity  of  the  three  and  six  months'  drafts  he 
paid  and  retired  them,  plaintiff  brings  this  suit  to  recover  of  the  part- 
ners of  the  firm  now  in  liquidation,  and  in  soUdo,  the  aggregate  amount 
which  be  alleges  to  have  paid  for  them  as  accommodation  acceptor, 
with  8  per  cent  interest  per  annum  from  March  14, 1885,  until  paid. 

Muncy  made  no  defense  j  Marcy  pleaded  a  general  denial,  coupled 
with  the  special  averment  that  he  knew  nothing  of  the  existence  of 
the  drafts  in  question.  He  alone  appeals  from  a  judgment  against 
both  defendants  in  aolido,  with  interests  as  prayed  for. 

Under  a  proper  application  of  the  universal  rules  which  govern  the 
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rights  and  obligatioDB  of  commercial  partDers,  on  proof  of  payment 
of  the  two  drafts  in  qaestion,  plaintifiTs  right  to  recover  of  defendants 
the  amount  thus  paid,  as  their  accommodation  acceptor^  can  hardly  be 
questioned.    Edwards  on  Bills,  on  Notes,  etc.,  section  522. 

But  the  pith  of  Marcy's  defense  is  that  the  original  loan  of  $6000, 
which  was  the  consideration  of  the  note  endorsed  by  plain tlfi, 
was  not  a  transaction,  or  for  the  benefit,  of  the  partnership,  but  that 
the  amount  thus  borrowed  was  used  by  Muncy  in  his  own  private 
affiiirsy  entirely  disconnected  with  the  firm  of  Muncy  &.  Maicy. 
Hence  he  contends  that  the  two  drafts  accepted  by  plaintiff  and  repre- 
senting in  part  the  original  loan,  were  tainted  with  the  same  nullity  as 
an  alleged  debt  of  the  firm,  which  characterized  the  original  note  of 
$6000. 

In  support  of  that  contention  appellant  relies  on  evidence  which 
shows  that  he  was  entirely  ignorant  of  the  whole  transaction  ^  that 
the  books  contained  no  entry  of  the  same,  and  that  Muncy  had  had 
during  the  existence  of  the  partnership  many  business  transactions  on 
his  own  individual  account  with  plaintiff,  who  was,  during  all  that 
time,  in  the  same  line  of  business  as  the  firm  Those  facts  are  unde- 
niably shown  by  the  record. 

But,  on  the  other  hand,  the  evidence  shows  that  Muncy  was  the  man- 
aging partner  of  the  defendant  firm,  whose  business  was  under  his  ex- 
clusive control :  that  Marcy  paid  little  or  no  attention  to  the  partner- 
ship operations  or  books,  and  that  the  business  was  conducted  in  a  very 
tpose  and  irregular  manner,  in  consequence  of  which  many  of  the  most 
important  transactions  conducted  by  the  managing  parner,  either  on 
Aie  streets  or  at  the  lumber  exchange,  were  never  reported  to  the 
^ook-keeper,  and  of  couise  never  entered  on  the  books  of  the  con- 
cern. 

As  an  illustFation,  it  appears  from  the  record  that  Marcy's  father, 
a  man  of  wealth,  who  had  assisted  the  firm,  and  had  had  large  and  im- 
portant transactions  with  it,  appeared  on  the  books  as  its  debtor  for 
$80,  when  in  truth  he  was  their  creditor  for  $20,000,  as  judicially  . 
demonstjrated  in  suit  by  him  against  the  firm  at  the  time  of  its  disso- 
lution. 

While  the  record  does  show  that  Muncv  had  had  numerous  transac- 
tions on  his  individual  account  with  plaintiff,  the  evid.snce  is  conclus- 
ive of  the  fact  that  the  sum  of  $6000  realized  on  the  note  of  March  13, 
1884,  endorsed  by  plaintiff,  was  actually  used  by  Muncy,  the  man- 
aging partner,  for  the  use  and  in  the  business  of  the  firm.     Under  its 
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effect  plaintiff  has  discharged  the  harden  of  proof  which  was  on  him 
to  show  that  the  transaction  had  heen  made  truly  in  the  name  and  for 
the  benefit  of  the  firm.  Mechanics  and  Traders'  Insurance  Company 
vs.  Richardson  &,  Cary,  33  Ann.  1308 ;  Mutual  National  Bank  vs.  Rich- 
ardson &  Cary,  38  Ann.  1312. 

Appellant's  next  coDteution  is  that  the  evideuce  is  insufficieut  to 
prore  the  payment  of  the  two  drafts  by  plaintiff  as  acceptor,  posses- 
sion of  the  same  being  of  itself  insufficient  to  prove  such  payment. 
The  possession  of  the  drafts  ii  undoubtedly  an  important  link  in  the 
chain  of  evidence  to  that  effect.  Edwards,  bills  and  notes,  sec- 
tion  522. 

And  in  this  case  that  evidence  is  supplemented  by  the  testimony  of 
plaintiff  and  of  the  holder  of  the  drafts.  The  latter  testifies  that  the 
payment  was  effected  partly  in  money  and  partly  by  securities  trans- 
ferred to  him  by  the  acceptor.  This  is  a  sufficient  and  legal  payment ; 
by  it  the  drawers  were  fully  discharged  of  all  obligations  resulting 
from  the  drafts,  and  through  it  they  have  become  liable  on  their 
promise  to  plaintiff  to  reimburse  him  for  such  payment. 

Appellant  then  makes  the  point  that  parol  testimony  is  incompe- 
tent to  prove  the  promise  to  pay  the  debt  of  another,  in  sapport  of 
which  he  invokes  the  provisions  of  Act  No.  208  of  1858,  now  article 
2278  of  the  Civil  Code. 

But  the  prohibition  therein  contained  has  no  possible  application  to 
the  facts  of  this  case.  The  promise  of  plaintiff  to  pay  the  debt  of  de- 
fendants was  evidenced  by  the  drafts,  and  therefore  in  writing ;  the 
promise  to  reimburse  him  was  not  a  promise  to  pay  the  debt  of  an- 
other ;  the  obligation  was  to  pay  their  own  debt. 

Appellant's  last  contention  is  that  plaintiff  is  not  entitled  to  in* 
terest  of  8  per  cent  per  annum,  as  allowed  in  the  judgment.  -That 
point  is  partially  good. 

The  drafts  were  stipulated  to  bear  8  per  cent  per  annum  interest 
from  date  until  paid. 

That  interest  was  paid  by  plaintiff,  and  defendants  owe  it  to  him. 
But  the  interest  on  the  amount  paid  by  him,  from  the  date  of  pay- 
ment until  final  settlement,  was  not  determined  by  contract,  hence  it 
cannot  be  conventional,  but  only  legal  interest.  The  obligation  of 
the  drawers  to  reimburse  their  accommodation  acceptor,  is  not  shown 
to  have  been  accompanied  by  any  stipulation  to  pay  any  rate  of  in- 
terest, hence  none  but  legal  interest  can  be  claimed. 

Our  conclusion  is  therefore  that  plaintiff*  is  entitled  to  recover  the 
full  amount  of  the  drafts,  inclnding  8  per  cent  per  annum  interest 
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thereon,  which  had  aocraed  at  the  time  that  he  took  them  up,  with 
legal  interest  thereon  from  the  date  of  payment  until  final  payment  by 
defendantfi,  and  the  judgment  must  in  consequence  be  amended  on  the 
score  of  interests. 

From  the  drafts  it  appears  that  interests  had  accrued  on  one  of 
them  to  the  sum  of  thirty  dollars,  and  on  the  other  to  sixty  dollars, 
the  first  having  been  taken  up  on  June  17,  and  the  other  on  September 
14, 1885. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  lyy  reducing  the  rate  of  interest  allowed  to 
plaintifif  from  8  to  5  per  cent  per  annum,  said  interest  to  run  on  the 
sum  of  $1680  from  June  17,  1885,  and  on  the  sum  of  $1560  from  Sep- 
tember 14,  1885,  until  final  payment,  and  that,  as  thus  amended,  said 
jndgment  be  affirmed,  costs  of  appeal  to  be  taxed  to  plaintiff  and 
appellee. 


No.  10,058. 
C.  A.  Fish  &  Co.  vs.  M.  H.  Sullivan. 

A  contract  of  affreightment  by  charter  party  ia  valid  when  made  by  parol,  and  when  ter- 
minable at  the  will  of  the  charterer. 

There  are  two  kinds  of  cod  tract  of  affreightment  by  charter  party.  The  first  is  where  the 
owner  agrees  to  carry  a  cargo  which  the  charterer  agrees  to  proride.  The  second  is 
the  contract  of  the  instant  case,  that  is  to  say,  where  thei  e  is  an  entire  sarrender  by 
the  owner  of  the  vessel  to  the  charterer,  who  hires  the  vessel  as  one  hires  a  hooae, 
takes  her  empty,  and  provides  the  officers,  crew,  provisions,  etc. 

In  such  a  contract,  the  charterer  is  substitated  in  the  place  of  the  owner,  and  becomes 
owner  for  the  voyage,  or  owner  pro  hoc  vice.  Here,  therefore,  the  charterer  and  not  the 
general  owner  is  liable  for  materials  and  supplies. 

In  an  action  on  accoont  against  the  alleged  owner  of  a  ship  for  materials  and  snppliea  far- 
nished  the  vessel,  under  the  general  issne  the  defendant  may  prove  a  charter  party 
showing  a  demise  of  the  ship  to  the  charterer  during  the  time  covered  by  the  account. 
Keaffirming  R.  B.  Co.  vs.  Heime,  2  Ann.  127. 

A    PPEAL  from  the  Civil  District  Court,  Paridh  of  Orleans. 
ZjL     Monroe,  J. 

Aug,  BernaUy  for  Plaintiffs  and  Appellees : 

Where  a  ship  owner  is  sought  to  be  held  liable  for  an  indebtedness  of  the  ship  as  such 
owner,  he  cannot,  under  the  general  issue,  be  permitted  to  introduce  evidence  to  prove 
a  charter  party.    8  M.  207. 

A  bill  of  sale  of  a  ship  accompanied  by  possession  does  not  in  itself  constitute  a  good  title 
in  law ;  it  is  only  prima  faeis  evidence.  It  must  be  shown  that  the  transfer  injbonafids 
and  for  a  valuable  consideration.  16  Pet.  218 ;  Desty's  Manual  Shipping  and  Ad- 
miralry. 

The  registry  and  enroUment  of  a  vessel  under  the  acts  of  Congress  is,  primarily,  proof  of 
13 
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ber  Dfttional  character  and  of  her  home  port.,  and  the  registry  of  a  bill  of  sale  of  a 
Teasel  in  the  name  of  a  person  therein  named  as  owner,  ivithout  other  proof  of  owner- 
ship, is  not  even  prima  facie  evidence  of  sach  ownership,  and  a  party  may  be  shown  to 
he  the  real  owner,  thoagh  the  ship  is  registered  in  the  numo  ot  another.  S3  Penn.  St. 
76;  16  Pick  401 ;  1  Cliff.  370;  Desty  "Shipping  and  Admiralty,"  6Cal.  343. 

Charter  parties,  though  nsaally  made  in  documentary  form,  may  be  made  by  parol.  The 
presnmption  of  law  is  against  the  demise  of  the  vessel  by  the  owner,  and  in  the  ab- 
sence of  conolnsive  proof  to  the  contrary,  a  charter  party  will  be  o  onstmed  to  be  a 
mere  contract  of  affreightment  78  N.  Y.  Bep.  50;  Carver  on  Carriage  by  Sea;  Desty 
on  Shipping,  etc.;  3  Cnrtis  102  ;  14  Wall.  607  ;  7  A.  337. 

The  existence  of  a  charter  party  most  be  bronght  to  the  knowledge  of  third  parties,  and 
where  parties  were  employed  by  a  ship  owner  as  agents  aod  sach  agents  made  advances 
to  the  ship  on  the  credit  of  his  ownership,  the  burden  of  proof  is  upon  the  ship  owner  to 
show  that  the  agents  had  notice  of  the  charter  party.  Secret  oovenauta,  prejudicial  to 
third  parties,  are  not  favored  by  the  law.  7  Ann.  337 ;  6  Ann  461 ;  30  Fed.  Bep.  451, 
453;  14  Fed.  Bep.  29^,  355,  478;  17  Fed.  Bep.  816;  12  Fed.  Bep.  919 ;' Pritchard  Dig. 
Admiralty.  485;  3  Black  372. 

C,  H,  La/villebeuvre  and  Garleton  Hunt  for  DefendaDt  and   Appel- 
lant : 

Where  the  facts  show,  as  tliey  do  here,  that  the  defendant  was  not  owner  of  a  certain 
steamship  daring  the  time  covered  by  the  account  sued  npon  for  materials  and  sap- 
plies  famished  the  vessel,  no  recovery  can  be  had. 
A  contract  of  affreightment  by  charter  party  is  valid  when  made  by  parol,  and  wben  ter* 

minable  at  the  will  of  the  charterer. 
There  are  two  kinds  of  contract  of  affreightment  by  charter  party.  The  first  is  where  the 
owner  agrees  to  carry  a  cargo  which  the  charterer  agrees  to  provide.  The  second  is 
the  contract  of  the  Instant  case,  that  is  to  say,  where  there  is  an  entire  surrender  by 
the  owner  of  the  vessel  to  the  charterer,  who  hires  the  vessel  as  one  hires  a  house, 
takes  her  empty  and  provides  the  officers,  crew,  provisions,  etc. 
In  sach  a  contract  the  charterer  is  substituted  in  the  place  of  the  owner,  and  becomes 
owner  for  the  voyage,  or  owner  pro  hac  vice.  Here,  therefore,  the  charterer  and  not  the 
general  owner  is  liable  for  materials  and  supplies.  The  Spartan,  Ware's  Beport4,  149, 
156;  Abbott  on  Shipping;  6th  Amoiican  Edition  of  Pei kins  ;  Marg.  342;  3d  Kent's 
Comm.;  12th  Ed.  of  Holmes;  Marg.  page  204  •  Likgett  vs.  Williams,  4  Hare  456,  462; 
S  Bonlay  Paty,  266,  260 ;  Parsons  on  Maritime  Law,  274,  275 ;  Taggard  et  al.  vs.  Loring. 
16  Mass.  B.  339;  Perry  vs.  Osborne,  5th  Pickering's  B.  422;  Cutler  vs.  Winser,  <th 
Pickering's  B.  33t;  Yinal  vs.  Burrill,  16th  Pickering's  B.  406;  Muggridge  vs.  Evelith. 
•th  Metcalfs  B.  236;  Pontchartrain  B.  B.  Co.  vs.  Heanic.2d  Ann.  131. 
The  principle  of  the  maritime  law  is,  that  whoever  deals  with  the  mast«r  is,  in  all  cases 
where  the  latter  is  acting  within  the  scope  of  his  duty,  entitled  to  look  to  the  ship  as 
secnrity.  The  liability  of  the  ship  in  specie  in  not  derived  from  the  civil  law,  but  had 
its  origin  in  the  maritime  usages  of  the  middle  ages.  The  liability  of  the  ship  is 
primary,  and  not  collateral  or  merely  accessory.  1  Conkling's  IT.  S.  Admiralty  185 ; 
ThePhebe,  Ware's  Bepts.  263;  The  Bebecca,  Id.  378;  Korwioh  Co  vs.  Wright.  13 
Wallace  Beports  103. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    This  is  a  suit  to  recover  of  the  defendant  $3746.14  on  ac- 
count. 
The  petition  alleges  substantially  that  the  defendant,  a  resident  of 
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Penaacola,  Florida,  is  indebted  unto  the  petitioners  in  the  sam  above 
named  for  advances,  payments  made  and  merchandise  famished  the 
steamship  Kate  Carroll,  navigating  the  gulf  stream  and  to  Central 
America,  of  which  said  defendant  was  the  owner. 

The  anerwer  is  a  general  denial. 

From  a  judgment  in  favor  of  the  plaintiffs  for  the  amount  sued  for 
the  defendant  has  appealed. 

There  is  no  dispute  about  the  correctness  of  the  account.  That  is, 
that  the  advances  and  payments  charged  were  made  to  the  steamer 
Kate  Carroll  and  the  mefchandise  furnished  as  stated  in  the  account } 
bnt  the  whole  controversy  turns  upon  the  question,  whether  the  de- 
fendant was  the  owner  of  the  vessel  daring  the  time  covered  by  the 
account. 

It  is  shown  on  the  part  of  the  plaintiff  that  they  were  the  agents  of 
the  steamship  during  all  the  time  she  was  navigating  the  waters  men- 
tioned. 

That  the  steamer  was  brought  to  New  Orleans  by  D.  F.  Sullivan, 
the  brother  of  the  defendant,  and  his  partner  in  the  lumber  business 
in  Pensacola. 

That  the  vessel  was  first  intended  to  be  used  in  the  lumber  trade, 
and  was  for  a  while  so  engaged,  but  was  subsequently  and  after  a  short 
time  placed  in  the  fruit  trade  and  made  monthly  trips  between  New 
Orleans  and  Central  America.     Also, 

That  she  was  constructed  at  Wilmington,  Delaware,  at  a  cost  of 
$95,000,  and  paid  f(»r  by  D.  F.  and  Martin  H.  Sullivan,  the  partners  in 
the  lumber  business,  or  as  the  plaintiffs  contend,  by  Martin  H.  Sul- 
livan alone.    Also, 

That  the  steamer's  accounts  with  the  plaintiffs  were  regularly  sent  to 
D.  F.  &  Martin  H.  Sallivan  at  Pensacola,  and  after  the  death  of  the 
former  in  June,  1884,  to  the  latter  alone. 

It  is  further  shown  that  the  defendant  in  his  conferences  or  conver- 
sations with  the  plaintiffs  on  the  subject  of  the  steamer  and  the  busi- 
ness connected  with  the  steamer,  referred  to  it,  using  the  language  of 
the  witnesses,  as  "  my  steamer,"  "  my  boat,"  etc. 

This  evidence,  if  it  stood  alone,  would,  we  are  free  to  say,  warrant 
a  judgmt- nt  in  favor  of  the  plaintiffs,  as  the  judge  a  quo  evidently  con- 
cluded 

But  it  does  not  stand  alone.  The  defendant  produces  a  written  act 
of  sale  of  the  steamer  from  the  Harlan  and  Hollings worth  Company 
of  Wilmington,  Delaware,  by  whom  it  was  built,  dated  May  28,  1883, 
purporting  to  convey  and  sell  the  vessel  to  John  J.  Sullivan,  of  New 
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York^  and  D.  F.  Sullivao,  of  Pensacola,  for  $95,000  cash,  in  the  pro- 
portion of  i  interest  to  the  former  and  \  to  the  iatter,  and  the 
vessel  was  so  registered  at  the  port  of  New  Orleans  under  the  require- 
ments  of  the  U.  S.  R.  Statutes  prescribing  the  regulations  of  commerce 
and  navigation.  And  in  the  specifications  of  the  company  which 
built  the  steamer,  called  for  by  plaintiffs  and  produced  and  filed,  it  is 
shown  that  the  vessel  was  built  for  D.  F.  Sullivan,  of  Pensacola, 
Florida. 

Martin  H.  Sullivan,  the  defendant,  was  heard  as  a  witness  in  the 
trial  in  the  lower  court,  and  on  this  question  of  the  ownership  of  the 
vessel  we  extract  the  following  from  his  examination  : 

Q.  Look  at  the  charges  in  the  bill,  in  the  first  place,  and  say 
whether,  at  the  time  those  charges  were  made,  you  were  owner  in 
whole  or  in  part  of  the  steamer  Kate  Carroll  ? 

A.  No,  sir.  I  wasn't  owner  nor  holder  in  whole  or  in  part.  I  wasn't 
owner  in  whole  or  in  part. 

Further  on  he  was  asked  to  explain  his  interest  in  or  his  relations  to 
the  steamer,  and  we  again  quote : 

''  A.  I  was  acting  as  agent  for  the  steamer,  and  she  was  under  my 
control. 

Q.'   I  understand  you  were  acting  as  agent  for  whom  ? 

A.    For  the  owners  of  her. 

Q.    That  is  your  brother  ? 

A.    Yes,*  sir. 

Q.  That  brother  wbo  was  interested  with  you  in  the  same  busi- 
ness? 

A.    No,  sir. 

Q.    What  brother  was  that  ? 

A.     My  brother  in  New  York. 

Q.    What  were  the  initials  of  tbe  brother  in  New  York  ? 

A.    John  J.  Sullivan. 

Q.    Was  there  not  anotber  brother  also  iu  Pensacola  with  you  ? 

A.     Yes,  sir ;  there  was. 

Q.    Was  he  interested  in  this  steamer  ? 

A.  Yes,  sir ;  he  was  interested  to  the  amount  of  one-eighth  of 
her. 

Q.    Were  you  agent  for  him,  too  ? 

A.    Yes,  sir  5  agent  for  him,  too." 

It  is  shown  that  besides  being  engaged  in  the  lumber  business  the 
defendant  was,  also,  the  owner  and  president  of  the  First  National 
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Bank  of  PenBacola.  The  caahier  of  this  baok,  W.  A.  S.  Wheeler, 
testified  on  this  point  as  follows  (quoting) : 

''  Q.  Mr.  Wheeler,  will  you  look  at  the  date  of  the  enrollment 
of  the  vessel,  and  first  the  date  of  the  bill  of  sale ;  what  is  the  date  of 
that? 

A.    The  28th  of  May,  1883. 

Q.  Now  turn  over  and  see  when  it  was  recorded  in  the  customhouse 
in  New  Orleans  f 

A.    November  4th. 

Q.    Of  what  year? 

A.     1884. 

Q.     Why  was  it  that  it  was  recorded  as  late  f 

A.  Because  we  did  not  know  that  it  was  necessary  to  have  it  re- 
corded.    I  had  it  recorded  myself  in  the  customhouse. 

Q.    What  was  your  reason  for  recording  it  f 

A.     We  did  not  know  that  it  was  necessary  before. 

Q.    Why  was  it  necessary  to  have  it  recorded  ? 

A.  So  as  to  protect  the  insurance,  and  there  was  a  heavy  fine  for 
not  enrolling  it. 

Q.  Between  these  two  dates,  the  date  of  recording  and  the  date  of 
the  original  bill  of  sale,  in  whom  was  the  ownership  of  the  vessel Y 

A,    In  John  J.  Sullivan  and  D.  F.  Sullivan. 

Q.    Were  there  any  other  owners  in  it  f 

A.    No,  sir. 

Again  we  find  in  the  record  the  testimony  of  McConnell,  the  clerk 
and  book-keeper  of  D.  F.  &  Martin  H.  Sullivan  in ,  their  lumber  busi- 
ness, to  the  following  effect : 

Q.    Do  you  know  who  the  owners  of  the  Kate  Carroll  were  ? 

A.    I  do,  sir. 

Q.    Who  were  they  ? 

A.    John  J.  Sullivan  and  D.  F.  Sullivan. 

Q.     Do  you  know  in  what  proportion  ? 

A.  John  J.  Sullivan  owned  seven-eighths  and  D.  F.  Sullivan  one- 
eighth. 

Q.  I  recollect  your  being  in  court  when  Mr.  W.  A.  S.  Wheeler  tes- 
tified f 

A.    Yes,  sir ;  I  was  called  as  a  witness  and  I  was  present. 

Q.    Yon  heard  what  he  said  ? 

A.  Yes,  sir  j  I  heard  pretty  much  all.  I  may  have  been  absent  for 
a  few  minutes  during  the  giving  of  his  testimony. 
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Q.  Are  you  able  to  saj  who  the  owners  of  the  Carroll  were  during 
the  time  covered  by  the  acoount  of  the  plaintiff  in  this  action  f 

A.  Well,  I  am  able  to  say,  that  from  the  time  she  was  built  up  to 
the  time  she  was  sold,  which  coyers  the  period  during  which*the  busi- 
ness was  done,  in  this  interim  she  was  owned  just  as  I  stated  just 
now,  seven- eighths  by  John  J.  Sullivan  and  one-eighth  by  D.  P.  Sul- 
livan. 

There  was  a  rigid  cross-examination  of  these  several  witnesses,  and 
some  of  the  facts  elicited  thereby  might  be  construed  as  lessening  to 
some  extent  the  weight  of  their  testimony,  but  the  full  force  of  their 
answers  above  reported  cannot  be  considered  as  seriously  impaired. 

As  corroborative  of  the  alleged  fact  that  Martin  H.  Sullivan  was  not 
the  owner  of  the  vessel  when  the  indebtedness  charged  accrued,  proof 
was  made  that,  during  the. time  covered  by  the  indebtedness,  the 
steamer  was  chartered  and  run  by  another  person,  one  John  B.  Gutt- 
119  an. 

Objection  was  made  that  such  proof  was  not  admissible  under  the 
general  issue,  but  that  a  charter  party  should  have  been  specially 
pleaded. 

Under  the  authority  of  the  case  of  the  Pontchartrain  R.  R.  Co.  vs. 
Hearne,  2  Ann.  129,  where  the  precise  point  was  adjudicated,  we 
think  the  testimony  was  properly  admitted. 

This  charter  party  was  made  by  parol,  and  the  contract  was  between 
D.  P.  Sullivan,  one  of  the  owners,  and  John  B.  Guttman,  and  termina- 
ble at  the  will  of  the  owners. 

There  is  no  dispute  between  the  parties  that  a  valid  charter  party 
maybe  made  by  parol.  1  Parsons  Maritime  Law,  274  j  16  Mass.  R. 
339;  5th  Pickering,  422  j  6th  lb.  338. 

A  charter  party  is  of  two  kinds.  One  is  where  the  owner  agrees  to 
carry  a  cargo  which  the  charterer  agrees  to  provide. 

The  second  is  where  there  is  an  entire  surrender  by  the  owner  of  the 
vessel  to  the  charterer  who  hires  the  vessel  as  one  hires  a  house,  takes 
her  empty  and  provides  the  officers  and  crew  provisions;  and,inshoit, 
the  entire  outfit. 

In  such  a  contract  the  charterer  is  substituted  in  the  place  of  the 
owner,  and  becomes  the  owner  for  the  voyage,  or  owner  pro  hac  vicef 
and  as  such  owner  is  liable  for  materials,  supplies,  etc.  The  Spartan, 
Ware's  Reports,  149,  156 }  Abbott  on  Shipping }  6th  American  Edition 
of  Perkins ;  Marg.  242 ,:  3d  Kent's  Comm.;  12th  Ed.  of  Holmes;  Marg. 
page  204;  Lidgett  vs.  Williams,  4  Hare  456,  462 ;  2  Boulay  Paty,  268, 
269 ;  Parsons  on  Maritime  Law,  274,  275 ;  Taggard  et  al.  vs.  Loring, 
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16  Mass.  R.  339  ;  Perry  vs.  Osborne,  5th  Pickering's  R.  422 ;  Cutler  vs. 
Winser,  6th  Pickering's  R.  338  ;  Vinal  vs.  Burrill,  16th  Pickering's  R. 
406 ;  Muggridge  vs.  Evelith,  9th  Metcalfs  R.  2 16 ;  Pontchartrain  R.  R. 
Co.  vs.  Hearne,  2d  Ann.  1.31. 

This  charter  party  is  established  by  the  same  witnesses  to  whom  we 
have  referred. 

Their  entire  testimony  has  been  severely  criticised  and  is  charged 
to  be  nnreliable,  but  it  was -not  sought  to  be  impeached  during  the 
trial  by  assailing  directly  their  veracity;  and  unless  we  reject  their 
testimony  as  wholly  unworthy  of  belief  and  place  the  stigma  of  per- 
jury upon  it,  and  at  the  fiame  time  pronounce  the  act  of  sale  of  the 
vessel  and  its  registry  as  fictitious  and  simulated,  we  cannot  escape 
the  conclusion  that  the  defendant  was  not  the  owner  of  the  '^  Kate 
Carroll "  during  che  time  covered  by  the  account  sued  on. 

It  is  denied  that  the  plaintiff  ever  had  notice  of  the  charter  of  the 
vessel,  and  one  of  the  plaintiffs  testifies  to  this  effect.  He  is,  how- 
ever, opposed  by  the  testimony  of  at  least  two  witnesses ;  and  besides, 
it  is  shown  to  our  satisfaction  that  the  money  for  the  charter  of  the 
vessel  was  paid  by  Guttman,  the  charterer,  through  the  plaintiffs — a 
fact  that  certainly  brings  home  to  them  a  knowledge  of  the  fact. 

There  are  several  bills  of  exceptions  in  the  record  besides  the  one 
noticed  above  touching  the  admissibility  of  evidence  allowed;  we  have 
examined  them  all  and  do  not  pass  upon  them  separately,  because  our 
determination  of  them  one  way  or  the  other  could  not  alter  our  con- 
clusion announced  touching  the  pivotal  fact  of  the  controversy. 

We  have  made  a  close  study  of  the  evidence  in  this  case,  and  this 
examination  has  been  the  more  thorough,  perhaps,  out  of  a  disinclina- 
tion we  always  feel  of  disturbing  the  conclusion  reached  by  the  lower 
court  upon  an  issue  involving  mainly  a  question  of  fact,  but  this  ex- 
amination has  served  to  make  us  realize  more  fully  the  great  prepon- 
derance of  evidence  in  favor  of  the  defendant  and  produced  the  con- 
viction that  he  is  not  legally  liable  for  the  debt  sued  for. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  that  the  plain- 
tiffs' demand  be  rejected  at  their  costs  in  both  courts. 
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.        No.    10.088.  iJ^  ^ 

The  State  of  Louisiana  vs.  Louis  Allen. 

To  a  charge  oi  shooUng  with  intent  to  commit  marder,  a  rerdiot  retoming  guilty  of  an 
aaaaut  with  a  dangeions  weapon,  i«  not  responsire. 
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APPEAL  from  the  Nineteeqth  District  Court,  Parish  of  Terrebonne. 
Allen,  J. 

M.  J,  Cunningham y  Attorney  General,  and  W.  K,  Wilson,  District 
Attorney,  for  the  State,  Appellee. 

ChcLs.  Belden  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  On  an  indictn7ent  for  ''shooting  with  intent  to 
commit  murder,"  the  jury  returned  a  verdict  of  *'  Guilty  of  an  assault 
with  a  dangerous  weapon." 

The  accused  moved  an  arrest  of  judgment,  on  the  ground  that  the 
rerdict  is  not  responsive  to  the  charge  and  formed  no  offense  known  to 
the  law. 

From  the  judgment  overruling  the  motion,  and  from  the  sentence 
passed  upon  him,  the  accused  prosecutes  this  appeal. 

The  charge  is  evidently  made  under  Sec.  791  of  the  R.  S.  — ,  while 
the  verdict  is  for  an  offense  denounced  by  Sec.  793,  which  provides 
against  assaults  upon  another,  with  a  dangerous  weapon. 

The  facts  charged  were  shooting  with  murderous  intent';  the  finding 
is  assaulting  with  a  dangerous  weapon. 

If,  on  the  charge  as  made,  the  jury  could  have  returned  the  verdict 
they  did,  why  should  the  Legislature  have  enacted  Sec.  793  of  the 
R.  S.f 

It  is  impossible  to  conceive  how,  under  the  charge  of  shooting  with 
felonious  intent,  a  verdict  can  be  accepted  as  responsive  which  returns 
that  no  shooting,  but  that  a  mere  assault  has  occurred,  and  finds  no 
intent. 

The  offense  for  which  the  verdict  convicts  the  accused  is  a  distinct, 
independent  one  from  that  charged.  It  could  not  have  been  included 
in  a  charge  of  shooting  with  intent  to  commit  murder,  as  from  it  the 
offense  set  forth  in  the  indictment  could  not  be  traced  back. 

The  assault  must  have  preceded  the  shooting,  because  there  can  be 
no  shooting  unless  an  assault  has  previously  been  made,  and  there 
may  be  an  assault  without  any  shooting. 

If  it  were  claimed  that  assaulting  with  a  dangerous  weapon  could  be 
covered  by  a  charge  of  shooting  with  intent  to  commit  murder,  the 
inclQsion  would  come  within  the  rule  that  two  separate  offenses  can- 
not be  embraced  in  the  same  count  without  vitiating  the  indictment. 
State  vs.  Murdock,  35  Ann.  729. 

In  the  case  of  Hendricks,  this  Court  held  that,  under  a  charge  of 
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BhootiDg  with  intent  to  commit  marder,  under  Sec.  791  R.  S.,  a  verdict 
of  gailty  of  shooting  with  intent  to  kill  was  not  only  unwarranted  be- 
eaase  finding  for  no  offense  known  to  the  law,  but  also  because  it  was 
not  responsive  to  the  charge.  The  case  was  remanded.  :J8  Ann.  682. 
In  the  present  instance  we  therefore  find  that  the  verdict  returned 
is  not  responsive,  and  that  the  defendant  is  entitled  to  the  new  trial 
which  he  asks. 

It  is  therefore  ordered  and  decreed  that  the  verdict  herein  be 
quashed  and  the  judgment  and  sentence  upon  it  be  annulled  and  re- 
versed, and  that  this  case  be  remanded  to  the  lower  court  for  a  new 
trial  and  further  proceedings  according  to  law. 


-40^201 

No.  9341.  n3js2, 

President  and  Board  op  Church  Wardens  op  the  Congregation 
OF  THE  Roman  Catholic  Church  of  the  Parish  of  Ascension 
vs.  Right  Rev.  N.  J.  Perch6,  Bishop,  et  al. 

Acqaiescenco  by  appellant  in  tbe  Jadgment  appealed  from  defeats  the  right  of  appeal. 

Tlias,  in  a  contest  between  the  biafatop  of  a  diocese  and  a  board  of  oharch  wardens,  involv  • 
ing  the  right  claimed  by  the  latter,  denied  by  the  former,  of  administering  the  tem- 
poral affairs  of  a  charch,  in  which  the  legal  existence  of  the  corporation  represented 
by  the  board,  is  the  main  issae  in  the  cause,  acts  of  the  bishop  by  which  he  recognizes 
the  aatiiority  of  snch  board  and  deals  with  them  as  saoh  toat^.hing  the  administration  of 
the  choTch,  after  rendition  of  the  Jadgment  complained  of,  will  be  fatal  to  bin  right  o  f 
appeal. 

APPEAL    from    the    Twenty -second    District  Court,    Parish    of 
Ascension.    Duffel,  J. 


B.  N.  Sims  and  E,  N.  Pugh  for  PlaintiflFs  and  Appellees  : 


Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

PocHi:,  J.  In  this  suit,  which  involves  the  right  contested  between 
plaintiffs  and  defendants  of  administering  the  temporal  affairs  of  the 
Catholic  Church  of  the  parish  of  Ascension,  plaintiffs  and  appellees 
moved  to  dismiss  the  appeal  on  the  ground  that  appellants  had  acqui- 
esced in  the  judgment  appealed  from. 

When  this  court  came  to  consider  that  motion  last  year  it  was  found 
that  the  facts  on  which  it  was  grounded  were  not  of  record,  and  hence 
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it  was  concluded  to  remand  *he  matter  to  the  District  Court  for  the 
purpose  of  taking  testimony  on  the  question  of  the  alleged  acqui- 
escence of  appellants  in  the  judgment  complained  of.  39  Ann.  p. 
223. 

The  record  of  that  evidence  is  now  before  us,  and  on  exa  nination, 
we  find  therein  full  proof  of  the  facts  alleged  in  the  motion  of  ap- 
pellees. 

Defendant;)*  contention  had  put  at  isoue  the  very  existence  of  plain- 
tiffs as  a  corporation,  in  consequence  of  which  the  authorities  of  the 
diocese  had  removed  the  curate  in  charge  of  the  church,  which  thus 
had  been  stripped  of  its  spiritual  functions  or  direction,  at  least  dur- 
ing the  pendency  of  the  suit,  by  means  of  which  the  legal  right  of 
possession  of  the  church  and  of  its  appurtenances  was  to  be  deter- 
mined. 

Now  the  record  which  contains  the  evidence  taken  on  the  motion  to 
dismiss,  shows  that  since  the  rendition  of  the  judgment  appealed 
from,  the  archbishop  of  the  diocese  entered  into  a  written  a  Agreement 
with  plaintiffs  as  church  wardens,  looking  to  a  united  administration 
of  the  temporal  affairs  of  the  church. 

Under  and  by  virtue  of  that  agreement  a  priest,  appointed  by  the 
bishop  as  curate  of  the  church,  has  since  been  officiating  as  rector, 
receiving  hu  instructions  in  temporal  affairs  from  the  church  wardens, 
to  whom  he  has  accounted  for  all  revenues  collected  by  him,  and  from 
whom  he  has  received  bis  salary  and  that  of  his  vicar  assistant,  and 
with  whom  he  has  continuously  participated  in  all  necessary  acts  of 
administration,  reporting  to  them,  and  for  their  consideration  and 
approval,  all  such  acts  which,  in  their  nature,  had  to  be  attended  to 
and  performed  exclusively  by  himself. 

It  also  appears  that  the  bishop  himself  has  received  from  plaintiffs 
his  share  accruing  from  the  revenues  of  the  church,  as  specified  in  the 
written  agreement  herein  above  referred  to.  These  and  other  similar 
acts. involve  the  appellants  in  an  unqualified  recognition  of  the  legal 
authority  of  plaintiffs  in  all  matters  connected  <vith  the  administra- 
tion of  the  temporal  affairs  of  the  chu*  ch,  the  absolute  denial  of  which 
authority  was  the  pivotal  issue  covered  by  the  judgment  appealed 
from  ;  and  they  therefore  sustain  appellees'  allegation  of  acquiescence. 
Stiuson  vs.  O'Neal,  32  Ann.  947. 

Hence,  the  present  appeal  cannot  be  sustained.  It  is  therefore  or- 
dered that  this  appeal  be  cMsmissed  at  appellants'  costs. 
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A  PPLICATION  for  Mandamus. 


C.  J.  d  J.  8.  Boatner  and  Alfred  Goldthwaite  for  the  Relators. 
H,  L,  Lazarus  for  the  Respoudcnt. 


The  opinioD  of  the  Court  was  delivered  by 

Todd,  J.  There  were  instituted  against  the  relators,  in  the  District 
Conrt  of  the  parish  of  Tensas,  nineteen  attachment  and  ten  sequestra- 
tion suits.  Their  property  was  all  attached  and  part  of  it  seques- 
tered.   It  consisted  mainly  of  a  large  stock  of  merchandise. 

By  agreement  between  the  seizing  creditors  and  the  relators  (de- 
fendants in  the  several  suits),  the  property  was  sold  and  the  proceeds 
received  by  the  sheriff,  who  still  holds  them. 

At  this  stage  of  the  proceedings  the- relators  applied  to  the  judge  of 
the  court,  Hon.  S.  Charles  Young,  for  leave  to  bond  the  property  and 
have  the  same  released  to  them.  This  application  was  opposed  by  a 
namber  of  seizing  creditors,  and  the  judge  refused  to  grant  the  same. 
Thereupon  the  relators  applied  to  this  Court  for  a  mandamus  to 
compel  him  to  do  so,  and  this  is  the  proceeding  before  us. 

The  judge,  in  answer  to  the  preliminary  order  requiring  him  to 
fthotr  cause  for  his  refusal  complained  of,  after  recitiug  the  number  of 
the  suits  before  him,  tha  conflicting  character  of  the  claims  therein 
prosecuted,  expresses  a  doubt  whether  one  bond  executed  by  the  re- 
lators would  afford  the  proper  security  for  all  the  creditors,  and  fur- 
ther points  to  the  written  agreement  of  the  parties  (including  the  re- 
lators) as  being  opposed  to  the  right  claimed  by  the  relators  to  be  put 
in  possession  of  the  property  or  its  proceeds. 


48    4-')9 


No.  10.098.  TinBB' 

The  State  ex  rel  H.  Moss  &  Co.  vs.  S.  Chas.  Young,  Jddge  of  the  40  -jos 

Ninth  Distuict  Court. 

When  namerous  suits  hftve  been  institoted  agaiuat  a  common  debtor  by  a  number  of  cred- 
itors, accompanied  in  some  cases  by  attacbmeiits  and  in  others  by  sequestrations,  and 
the  propert}*  seised  under  the  writs  has  been  sold  by  written  consent  of  all  parties, 
and  the  fands  are  in  the  hands  of  the  sheriff,  the  debtor  cannot  be  permitted  to  release 
the  selznres  and  take  the  fioinds  in  his  possession  upon  executing  his  bond  (one  bond) 
wherein  the  agreement  for  the  sale  signed  by  him  it  is  expressly  stipulated  "  that  the 
proceeds  of  the  sale  shall  remain  in  the  bauds  of  the  sheriff  subject  to  the  claims, 
rights,  liens  and  privilegeB  of  the  seising  ci editors."  Whatever  may  have  been  his 
legal  rights,  the  agreement  became  the  law  to  him 
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The  clause  in  the  agreement  referred  to,  bearing  on  this  point,  is  as 
follows : 

''  It  is  farther  agreed  that  the  proceeds  of  said  sale  shall  remain  in 
the  hands  of  the  sheriff,  subject  to  the  claims,  rights  and  liens  of  the 
yariouB  alleged  creditors,  it  being  [agreed  that  this  agreement  is  in  no 
way  to  affect,  waive  or  prejudice  the  claims,  rights,  liens  and  privi- 
leges of  the  various  alleged  seizing  creditors,  and  that  each  party 
shall  have  the  right  to  assail  and  contest  the  claims,  writs,  liens  and 
privileges  set  up  by  all  other  parties  as  fully  and  completely  as  they 
now  have  and  can." 

The  application  to  bond  was  strenuously  opposed  by  the  seizing 
creditors  upon  the  ground  of  this  agreement.  They  urged  that  it  was 
on  the  faith  of  the  understanding  that  the  funds  wer%  to 'remain  in  the 
hands  of  the  sheriff  that  they  consented  to  the  sale  of  the  property 
pendente  lite. 

Considering  the  number  of  suits,  the  conflict  among  the  creditors  as 
to  their  respective  rights,  and  considering  further  that,  with  the  funds 
in  court,  these  rights  of  the  contending  creditors  could  not  only  be 
determined  but  realized  and  satisfied  in  the  present  proceeding  so  far 
as  the  funds  went,  but  with  the  funds  withdrawn,  and  a  bond  substi- 
tuted for  them,  after  such  determination  of  their  rights  in  the 
present  proceeding  they  must  necessarily  be  relegated  to  what  might 
prove  a  protracted,  uncertain  and  complicated  litigation  on  tlie  bond, 
it  is  manifest  that  this  clause  in  the  agreement  must  have  been  re- 
garded by  the  parties — and  was  entitled  to  be  so  regarded — as  an  im- 
portant and  controlling  feature  therein. 

The  relators  bound  themselves  that,  when  the  property  was  sold 
its  proceeds  should  remain  in  the  hands  of  the  sheriff,  subject  to  the 
judgment    to    be  rendered  in    determining   their   respective    rights 
thereto. 

In  view  of  this  obligation  of  the  relators  and  its  materiality  touch- 
ing the  interests  of  the  opposing  litigants,  we  can  come  to  no  other 
conclusion  than  that  this  agreement  was  virtually  a  renunciation  of 
any  right  or  privilege  on  the  part  of  the  relators  to  withdraw  those 
funds  from  the  sheriff's  custody  and  assume  the  control  and  disposi- 
tion of  them  by  means  of  the  bond  proposed.  To  do  so  would  cer- 
tainly contravene  their  plain,  positive  agreement. 

Whatever  the  legal  right  of  the  relators  was,  apart  from  this  agree- 
ment, the  agreement  became  the  law  to  all  the  parties  thereto,  and  by 
its  terms  they  must  abide. 

Thus  concluding,  we  think  the  judge  a  quo  was  right  in   refusing 
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permission  to  the  relators  to  execute  the  bond  proposed  and  take  the 
fands  in  question  ioto  their  possession  and  control. 

It  is  therefore  ordered  that  the  provisional  restraining  order  hereto- 
fore issued  be  set  aside  and  annulled,  and  the  madaraus  refused  at  the 
cost  of  the  relators. 


No.  10,085.  ___ 

The  State  of  Louisiana  vs.  Peter  Demouohet.  L§  211 

The  right  of  a  person  acoased  of  a  crime,  thart  is  triable  mnder  act  35 )  of  1880,  by  a  Jury  of 
five,  to  peremptorily  challence  gix  jurors,  was  decided  in  State  vs.  Eveiage,  33  Ann. 
I'iO,  adversely  to  the  defendant's  pretensions,  and  correctly.  That  decision  is  therefore 
affirmed. 

A  PPEAL  from  the  Twenty-first  District  Court,  Parish  of  St.  Martin. 
/x    Mouton,  J. 

M.  J.  Cunningham^  Attorney  General,  and  C.  H,  MoutoUj  District 
Attorney,  for  the  State,  Appellee. 
E,  Simon  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  petit  larceny  and 
tried  by  a  jury  of  five,  under  act  35  of  1880,  and  has  appealed  from  a 
conviction,  and  sentenced  to  one  year's  imprisonment  at  hard  labor. 
His  complaint  of  the  proceedings  is  that  the  trial  judge  incorrectly 
disallowed  his  sixth  challenge  to  a  juror,  on  the  ground  that  the  law 
allowing  six  challenges  is  unconstitutional.  In  refusing  this  peremp- 
tory challenge,  the  judge  relied  on  the  opinion  of  this  Court  in  State 
v».  Everage,  33  Ann.  120. 

In  that  case  the  Court  had  under  consideration  the  acts  35  and  36  of 
1880,  and  carefully  weighed  and  passed  upon  their  validity  and  consti- 
tationality,  and  decided  that  the  proviso  in  the  latter,  permitting  to 
accused  persons,  in  such  trials  as  this,  six  peremptory  challenges,  was 
onconstitutional  and  void,  because  such  an  object  was  not  expressed 
in  the  title  of  the  act,  and  that  the  former  was  in  full  force.  We 
think  that  opinion  is  correct,  and  the  ruling  of  the  trial  judge  is  ap- 
proved. 

Other  qnestions  are  argued  in  the  brief  of  defendant's  counsel  which 
cannot  be  considered,  for  the  reason  that  the  record  discloses  that  no 
bills  of  exception  were  retaiiied  by  him  to  the  rulings  of  the  judge,  at 
which  he  feels  aggrieved. 

Judgment  affirmed. 
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No.  10,0J8. 
L?S  2?*l  The  State  ex  eel.  J.  W.  Jacobs  vs.  the  Jcdge  op  the  Eleventh 

llo  10S6 

M17  fi8i|  District  Court,  Parish  of  Natchitoches. 

JfandamtM  lies  to  compel  a  district  Jadge  to  graat  an  ix^anction  in  limine  to  any  purchaser 
whose  property  is  seized  for  the  payment  of  the  price  of  a  thing  sold  to  him,  whenever 
suit  has  been  institited  against  him,  for  the  recovery  of  the  property  ;  the  more  so 
when,  from  the  showing  made,  it  appears  that  a  Judgment  of  eviction  was  rendered  con. 
tradictorily  with  the  seizing  creditor  in  favor  of  the  plaintiff  in  revindication  ;  that  the 
Judgment  has  been  eifecuted,  and  the  debt  has  been  partially  extingnUhed. 

In  passing  upon  cases  of  this  class  the  Court  does  not  propose,  in  the  least,  to  trench  upon 
the  merits  of  the  controversy,  as  it  acU  merely  on  the  face  of  the  papers,  and  as,  dur' 
ing  the  trial,  facts  may  be  established  and  a  standpoint  taken  which  would  Justify  ad- 
verse conclusions. 

A    PPLICATION  for  Mandamas. 


Egan  d;  Fierson  for  tbe  Relator. 

W,  G.  McDonald  and  U,  JS.  Buckner  for  theRespondeut. 


On  Rehearing. 
The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    This  is  an  application  for  a  inandamtis. 

The  relator  complains  that  he  has  applied  in  vain  to  the  district 
jadge  for  an  injunction  to  arrest  the  sale  of  certain  property  seized 
,  and  advertised  to  satisfy  part  of  the  price  of  purchase,  claimed  by 
Yale  &   Bowling  to  be  due  them,  and  that  it  was  the  duty  of  the  dis- 
trict judge  to  have  granted  his  prayer. 

He  rests  his  demand  on  the  averment  that  suit  had  been  brought 
against  him  by  one  Carter  for  the  ownership  of  part  of  the  property  ; 
that  on  notice  to  them  of  this  suit,  Yale  &  Bowling  intervened  therein 
and  that  judgment  was  finally  rendered  in  May,  1887,  by  the  United* 
States  Circuit  Court  for  the  western  district  of  thi^  State,  in  favor  of 
the  plaintiff,  Carter,  evicting  him,  the  relator,  from  the  property 
claimed. 

The  district  judge  declined  the  injunction,  on  the  ground  that  the 
same  issues  had  been  raised  and  adjudicated  upon,  adversely  to  tlie 
relator,  by  a  judgment  of  his  court  in  the  same  case,  which  was 
affirmed  on  appeal.  Reference  is  made  to  the  suit  of  Jacobs  vs.  Yale 
&  Bowling.    39  Ann.  359. 

There  exists  material  differences  between  the  first  and  the  second  in- 
junction proceedings. 
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In  the  first  case,  the  cause  of  action  was  appreheDSion  of  evictioD, 
arising  froiu  the  iDstitutiou  of  the  suit  by  Carter. 

Id  the  instaDt  case,  the  cause  of  action,  \ihich  did  not  exist  when 
the  first  suit  was  brought,  is  actual  OTiction  after  judgment  in  favor 
of  Catter. 

In  the  first  proceedings  Carter  was  not  a  party  and,  from  the  show- 
ing made  in  the  second  proceedings  by  the  plaintiff  in  injunction,  it 
appears  that  Yale  &  Bowling  made  themselves  parties  to  the  suit  in 
the  federal  court,  by  intervening  therein,  after  notice  had  been  given 
tbcm,  by  Jacobs,  of  its  institution. 

In  the  case  on  which  this  Court  passed  and  in  which  it  had  been 
alleged  that  Carter  had  brought  before  the  United  States  Circuit 
Court  an  action  to  revindicate  half  of  the  property,  it  was  held,  as 
between  Jacobs  and  Yale  &  Bowling  only,  that  the  threatened  eviction 
of  Jacobs  in  consequence  of  Carte r^s  suit,  was  a  fiaudulent  scheme, 
gotten  up  to  enable  him  to  resist  the  payment  of  the  price  of  the 
property  to  Yale  &  Bowling.  This  decision  was  rendered  in  March, 
1887. 

It  now  appears  that  the  suit  to  which  allusion  was  made  in  that 
decision  was  determined  in  the  same  month  and  year  by  the  federal 
court. 

It  is  therefore  apparent  that  while  the  judgment  of  the  Eleventh 
Judicial  District  Court,  affirmed  on  appeal,  was  in  favor  of  Yale  & 
Bowling,  it  did  not  conclude  Carter,  who  was  not  a  party  to  it;  and, 
again,  that,  although  Carter  is  not  bound  by  that  decision,  Yale  & 
Bowling  are  concluded  by  the  federal  adjudication. 

Hence  it  is  clear  that  what  had  been  previously  declared  to  be  a 
fraudulent  scheme  was  not  subsequently  decreed  to  be  so,  and  that 
Jacobs,  in  consequence  of  this  adjudication,  is  entitled  to  protection, 
the  more  so,  as  wbat  he  had  at  first  conceived  to  be  threatened  eviction 
has  turned  to  be,  under  his  i^wcan  averment  here,  an  actual  eviction. 

If  then  it  be  true  that  Carter  has  obtained  a  judgment,  binding  on 
Yale  &.  Bowling,  which  recognizes  Tiim  as  the  owner  of  an  undivided 
half  of  the  property  sold  by  the  latter  to  Jacobs,  and  that  he  has 
evicted  the  latter  therefrom,  it  is  clear  that  Yale  &  Bowling  have  no 
right  to  enforce  the  payment  of  the  whole  price  of  sale  by  seizure  of 
the  property  which  they  had  sold  Jacobs  and  of  part  of  which  Carter 
was  judicially  recognized  the  owner,  and  that  Jacobs,  not  being  bound 
for  that  entire  price,  has  a  right  to  arrest  their  proceedings  and  seek 
relief. 

The  Code  is  explicit  that  an  injunction  will  issue  on  the  application 
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of  any  purchaser  whose  property  is  seized  for  the  payment  of  the  price 
of  a  thing  sold  him,  whenever  suit  has  been  instituted  against  him  for 
the  recovery  of  the  property,  and  where  the  debt  has  been  extin- 
guished in  some  legal  manner.    C.  P.  298  $  9, 739  $  3. 

The  writ  of  Yale  &  Bowling  issued  for  the  balance  due  on  Jacobs 
notes,  aggregating  $3000,  subject  to  a  credit  of  $1300  and  under  it,  the 
property  was  seized. 

Jacobs  does  not  seek  to  enjoin  in  order  to  obtain  the  nullity  of  the 
sale  ot  the  property,  for  he  appears  to  be  satisfied  with  owning  an  un- 
divided half  of  It. 

His  purpose  is  simply  to  protect  his  half  from  sale  for  the  payment 
of  that  portion  of  the  notes  which  was  the  consideration  for  the  pur- 
chafe  of  the  half  recovered  by  Carter  in  the  federal  court,  and  which 
has  been  extinguished  by  the  eviction  mentioned.  In  other  words, 
he  opposes  the  sale  of  his  half  to  pay  $1500,  which  he  says  he  does  not 
owe. 

The  law  clearly  allows  an  injunction  to  suspend  payment  of  the 
price  where  danger  of  eviction  is  apprehended  in  consequence  of  a 
suit  revindicating  the  property  sold.  A  fortiori  does  it  allow  that 
remedy  where  the  suit  has  ripened  into  a  judgment  on  execution  of 
which  partial  eviction  has  taken  place  and  the  debt  has  been  partially 
extinguished.     C.  P.  739  *  3. 

It  has  accordingly  been  held  that  an  injunction  lies  against  an  order 
of  seizure  for  the  price  of  land  of  part  of  which  the  vendee  has  been 
evicted  since  the  sale;  also  where  want  of  consideration  is  pleaded,  or 
where  a  claim  in  diminution  of  price  for  deficiency  in  quantity  of  land 
sold  is  set  up.  17  L.  75,  Banaux  vs.  Cazeaux ;  7  L.  65,  Greenwell  vs. 
Roberts;  14  Ann.  868,  Davis  vs.  Millaudon  ;  15  Ann.  689,  Walker  vs. 
Cncullu. 

Otherwise  Jacobs  could  have  no  standing  to  champion  the  righta  of 
Carter. 

Whatever  the  views  be,  which  we  have  just  expressed,  we  do  not 
in  the  least  propose  to  trench  upon  the  meiits  of  the  controversy,  as, 
during  the  trial,  facts  different  from  those  which  we  assume  to  exist 
on  the  face  of  the  papers,  may  be  established,  new  issues  may  be 
raised,  other  standpoints  taken,  which  may  subvert  that  assumption 
and  upturn  the  conclusions  based  upon  it,  however  authorized  our 
course  may  presently  be  under  the  circumstances  and  this  sort  of  a 
proceeding. 

We  are  simply  of  the  opinion  that  Jacobshas  made  a  sufficient  sho^^- 
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ing  to  eDtitle  him  to  preliminary  relief.  R.  C.  C.  2657  -,  C.  P.  298  J9; 
739  «  3  ;  36  Ann.  579;  38  Ann.  924. 

The  present  jadgment,  by  the  formal  consent  of  the  district  judge, 
becomes  final  on  its  rendition. 

It  is  therefore  ordered  and  decreed  that  the  previous  decree  herein 
rendered  be  set  aside  and  tbat  a  peremptory  mandamus  issue  to  the 
district  judge  directing  him  to  grant  the  injunction  in  limine  asked  by 
the  relator  t-o  arrest  the  sale  of  the  undivided  half,  the  title  to  which 
is  undisputed,  subject  to  the  further  order  of  his  court  on  the  merits 
of  the  cause,  on  plaintiff  complying  with  legal  requirements. 

Watkins,  J.,  recuses  himself. 


No.  10,100. 

Thb  State  bx  rel.  John  Schboeder  vs.  G.  L.  Vat,  Mator  of  the 

City  op  Baton  Rouge. 

Under  an  ordinance  of  the  city  of  Baton  Rouge  the  owner  of  a  dog  was  ordered  by  the 
mayor  of  the  city  to  prodace  the  animal  at  his  office  that  it  might  be  killed.  The  dog 
was  brought  to  the  mayor's  office  in  compliance  with  the  order,  bat  the  killing  was  pre* 
Tented  by  an  injunction  from  a  competent  coart.  Thereupon  the  owner  of  the  dog  was 
sentenced  to  imprisonment  in  the  parish  jail  for  twenty  days.  Held,  that  the  sentence 
was  null  and  the  action  of  the  mayor  arbitrary  and  oppressive. 

A    PPLICATION  for  Mandamus  and  Prohibition. 


Oeo.  H.  Braughn  and  Geo.  W,  Buckner  for  the  Relator. 
T.  Jones  Cross,  City  Attorney,  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  relator,  in  his  petition  to  this  court,  alleges  substantially: 

That  on  the  15th  of  December  last  he  was  arraigned  before  the 
mayor  of  the  city  of  Baton  Rouge,  and  was  condemned  to  produce  a 
Newfoundland  dog  —his  property— at  the  office  of  the  mayor,  to  be 
shot  to  death,  "  or,  (quoting)  in  default  thereof,  to  pay  a  fine  of  fifty 
dollars  or  be  confined  in  the  parish  jail  for  twenty  days,  until  the  dog 
be  shot." 

That  he  produced  the  dog  at  the  mayor^s  office  in  compliance  with 
the  order,  but  at  the  same  time  sued  out  an  injunction  befoi-e  the  dis- 
trict court  of  the  parish  of  East  Baton  Rouge,  restraining  the  killing 
of  the  dog;  that  the  mayor,  upon  learning  of  the  injunction,  ordered 
14 
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112    335, 


relator  to  be  confined  in  the  parish  jailiu  accordance  with  the  Bentence 
aforesaid. 

He  charges  that  the]mayor  in  thus  acting  tianscended  his  authority 
and  jurisdiction;  that  the  sentence  was  illegal,  and  was  neither  author- 
ized by  any  ordinance  of  the  city  of  Baton  Rouge  or  law  of  the  State. 

He  accompanies  his  petition  by  a  copy  of  the  proceedings  of  the 
nayor's  court  and  of  the  ordinance  of  the  city  under  which  the  mayor 
purported  to  act. 

He  asks  for  a  writ  of  prohibition  and  such  other  and  further  relief  as 
the  law  would  afford  him. 

The  mayor,  in  his  answer  to  the  application  of  relator,  substan- 
tially admits  the  truth  of  relator's  allegations,  but  justifies  his  action 
in  sentencing  him  to  jail  on  the  ground  that  the  dog  was  nut  in  fact 
produced  to  be  killed,  in  compliance  with  his  order,  but  the  killing 
was  prevented  by  a  resort  to  a  writ  of  injunction. 

The  record  of  the  proceedings  and  copy  of  the  ordinance  produced 
verify  fully  the  allegations  of  the  relator  and  sustain  the  charge  that 
the  conduct  of  the  mayor  in  the  premises  was  arbitrary  and  oppress- 
ive and  without  the  sanction  of  law  and  municipal  authority. 

The  ordinance  in  question  is  entitled  "  Dog  Ordinance,"  and  merely 
provides  for  the  killing  of  dogs  running  at  large'  on  the  streets,  but 
denounces  no  penalty  whatever  against  the  owners  of  such  animals  or 
against  any  one  for  a  violation  of  the  ordinance.  Nor  are  we  pointed 
to  any  law  of  the  State,  and  know  of  none,  under  which  the  action  of 
this  officer  can  obtain  the  least  justification  or  its  enormity  be  pal- 
liated. 

Under  the  enlarged  terms  of  the  prayer  of  the  petition,  and  all  the 
proceedings  before  us,  we  feel  authorized  to  grant  full  relief. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  com- 
plained of  by  the  relator  be  annulled  and  set  aside,  and  the  writ  of 
prohibition  be  made  peremptory  at  the  costs  of  the  relator. 


I  40   810 
40  210'  No.  10,096. 


The  State  of  Louisiana  vs.  Joshua  Perkins. 

Tke  Snpi-eme  Cvait  baa  no  oooceni  with  the  evidence  adduoed  before  the  jary  toncfaing  the 
innocence  or  gjiilt  of  the  aocuaed.  It  deals  with  questions  of  law  only,  when  presented 
in  proper  shape. 

A  verdict  may  be  legally  rendered,  received  and  recorded,  where  the  accused  voluntarily 
leaves  the  court  room  and  fails  to  appear  after  the  sheriff's  proclamation  to  oome  and 
hear  the  verdict  abont  to  be  rendered.  He  cannot  be  penuitted  to  take  advantage  of 
his  own  wrong  to  defeat  the  ends  of  justice. 
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Ao  accoBAd  cannot  be  allowed,  in  a  motion  for  a  new  trial,  to  urge  aorprise  at  the  reception 
of  certain  teatimony  darini;  the  trial,  when  he,  at  the  time,  soaght  for  no  relief.  His 
omission  implies  a  waiver  of  what  right  he  may  have  had  on  that  score. 

The  abaenee  of  a  witness  affords  no  ground  for  a  oontinaanoe  or  new  trial,  when 
it  appears  that  the  testimony  wonld  be  hearsay,  and,  if  adiuitt«d,  would  have  been 
merely  contradictory  in  part,  with  a  tendency  to  impeach  the  credibility  of  witnesses 
on  the  trial. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu* 
Bead,  J, 

M.  J.  Cunninghum,  Attorney  General,  for  the  Sta^«,  Appellee. 
Geo.  E.  Wells  (&  Son  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.    The  defendant  appeals  from  a  conviction  of  lar- 
ceny and  sentence  upon  it. 
He  complains : 

1.  That  his  application  for  a  continuance  owing  to  the  absence  of  a 
material  witness  was  illegally  overruled,  and 

2.  That  his  motion  for  a  new  trial,  based  on  several  grounds, 
should  have  been  sustained. 

It  is  useless  to  consider  presently  the  bill  to  the  refusal  of  the  trial 
judge  to  continue  the  case,  as  that  refusal  is  made  one  of  the  grounds 
upon  which  the  motion  for  a  new  trial  rests. 

Those  grounds  will  be  considered  and  disposed  of  seriatim. 

They  are  the  following  :  • 

1.  That  the  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence. 

We  have  repeatedly  held  that  we  have  no  concern  with  the  suffi- 
ciency or  insufficiency  of  the  evidence  adduced  to  show  the  guilt  or 
innocence  of  the  accused,  and  have  authority  to  pass  upon  question^ 
of  law  only  arising  in  the  course  of  the  proceedings  and  presented  in 
proper  form  for  consideration. 

2.  That  the  verdict  was  rendered,  received  and  recorded  during 
the  absence  of  the  defendant  from  court  and  without  his  consent  or 
request. 

It  appears  that  the  accused,  who  was  in  the  custody  of  his  sureties, 
absented  himself  from  the  court  house,  and  that,  though  he  was  several 
times  called  by  the  sheriflf  by  proclamation  at  the  court  house  door, 
he  failed  to  come  and  hear  the  verdict,  as  required  by  the  proclama- 
.tion.  The  fact  is  that  the  accused  has  actually  absconded,  though  he 
subsequently  returned  and  was  present  when  sentenced. 
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Tbe  accused  cannot  be  permitted  to  take  advantage  of  Mb  own 
wrong  to  defeat  tlie  course  of  criminal  justice. 

It  has  accordingly  been  \Yell  held;  that  a  cause  may  proceed  to 
verdict  where  the  prisoner  who  was  on  bail,  left  the  court  room  and  went 
away.    Bishop  Cr.  Prac,  vol.  1,  %  272. 

It  has  again  been  held^  that  if  the  trial  is  once  commenced  and  the 
prisoner,  of  his  own  wrong,  leave  the  court,  abandons  his  case  to  the 
management  of  his  counsel  and  runs  away,  the  proceedings  will  not 
be  stayed  and  the  verdict  may  be  legally  received.  Wharton's  P. 
P.,  *  549. 

3.  That  defendant  was  taken  by  surprise  by  the  testimony  of  cer- 
tain named  witnesses. 

There  is  nothing  to  show  that  the  accused  pleaded  surprise  at  the 
reception  of  the  testimony.  His  omission  to  have  done  so  implies  a 
waiver  of  what  right  lia  may  have  had  on  that  ground. 

He  sought  for  no  relief  j  none  was  declined,  and  no  bill  was  or 
could  be  taken. 

The  complaint  on  that  score  comes  too  late,  on  a  motion  for  a  new 
trial. 

4.  That  if  defendant  could  have  had  the  benefit  of  the  presence  of 
his  absent  witness,  named  Ashworth,  he  would  have  established  facts 
which  would  probably  have  changed  the  result  of  the  trial. 

The  district  judge,  who  heard  all  the  testimony  adduced  and  who 
considered  the  lengthy  affUlavit  of  the  accused,  says  that  the  evidence 
of  that  witness,  if  admitted,  would  certainly  have  been  merely  con- 
tradictory in  part,  with  a  t  udency  to  impeach  the  credibility  of 
witnesses  heard  on  the  trial. 

A  reference  to  that  affidavit  confirms  that  conclusion,  as  it  is  appa- 
rent that  the  object  in  view  was  to  establish  what  one  witness,  at 
least,  had  declared,  to  the  absent  witness,  a  declaration  which,  after 
all,  might  have  amounted  to  hearsay  only,  and  would  have  been 
excluded. 

It  is  somewhat  strange  that  the  affidavit  on  which  such  reliance  is 
placed  for  a  continuance  appears  to  have  been  made  the  day  preced- 
ing that  on  which  the  motion  was  called,  and  that  it  refers  to  the 
absence  of  the  witness,  although  made  at  the  calling  of  the  case. 

The  accused  presents  no  case  for  relief. 

Judgment  affirmed. 
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No.  10,101. 
The  State  op  Louisiana  vs.  W.  B.  Adams  kt  al. 

In  a  criminal  trial  of  two  Darties,  jointly  indicted  for  the  Dame  ofifenne,  the  testimony 
of  the  wife  of  one  of  them  is  admissible  for  or  a^in»t  the  other,  under  instructions 
from  the  trial  judge  to  tie  jury  to  restrict  such  testimony  to  the  ca«e  of  the  other  de* 
fendant . 

In  a  criminal  trial  of  two  parties,  jointly  indicted,  where  conspiracy  has  been  proven,  in  the 
opinion  of  the  trial  judge,  the  deolaratio-  s  of  one  of  the  conspirators,  although  made  in 
the  absence  of  the  other,  are  admissible  against  all  the  defendants. 

The  conduct  of  counsel  who  bring  up  appeals  in  criminal  caaes,  and  give  no  further  atten- 
tion thereto,  is  to  be  deprecated. 

APPEAL  from  the  Fourth  District  Court,  Paridh  of  Winn! 
Bridget^  J. 

M.  J.  Cunningham,  Attorney  General  for  the  State^  Appellee. 
H.  Bernstein  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

PocHt,  J.    This  appeal  is  brought  up  by  the  defendant,  Adams,  who 

had  been  indicted  for  murder  jointly  with  another.    The  latter  was 

acquitted  by  the  same  jury,  who  convicted  appellant  of  murder  with- 

oat  capital  punishment.     His  complaints  are  embodied  in  five  bills  of 

ezceptiofl : 

I. 

He  charges  error  in  the  ruling  of  the  trial  judge,  who  admitted  the 
testimoDy  of  appellant's  wife  over  his  objections.  He  invokes  the 
legal  lestriction  which  prohibits  husbands  and  wives  from  being  wit- 
nesses for  or  against  each  other  in  criminal  trials. 

But  the  wife's  testimony  was  introduced  by  the  State,  not  against 
her  husband,  but  against  the  other  accused,  and  the  judge  guardedly 
instructed  the  jury  to  consider  the  testimony  strictly  within  the 
restriction  under  which  it  was  offered,  so  that  the  wife's  testimony 
should  not  have  any  bearing  on  her  husband's  case. 

Under  the  provisions  of  Act  No.  29  of  1886,  which  allows  the  party 
accused  in  a  criminal  case  to  testify,  one  of  two  or  more  parties  ac- 
cused can  make  a  witness  of  one  of  his  or  their  co-defendants,  under 
the  restriction  that  the  evidence  of  the  witness  should  not  be  consid- 
ered by  the  jury  as  applying  to  his  case.  And  we  see  no  objection  to 
a  similar  course  in  order  to  secure  the  testimony  of  the  wife  of  one  of 
the  accused. 

We  do  not  feel  authorized  to  interfere  with  the  ruling  of  the  district 
judge  on  this  point. 

The  second  bill  involves  the  discussion  of  the  judge's  ruling  in  ad- 
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mittiog  the  testimoDy  of  a  State  witoess  toucbing  a  conversatioD  be- 
tween the  witnesB  and  one  of  the  defeDdants,  not  in  the  presence  and 
hearing  of  the  other.  The  judge  justifies  his  course  by  the  fact  that 
previous  evidence  in  the  cause  had  proyed,  to  his  satisfaction,  that  a 
conspiracy  had  been  formed  between  the  two  defendants  then  on  trial 
to  kill  the  deceased. 

The  question  is  thus  ^placed  under  the  scope  of  the  ruling  in 
Ford's  case,  37  Ann.  459,  by  which  the  judge  was  guided,  and  by  which 
he  is  unquestionably  upheld. 

III. 

In  his  charge  to  the  jury  the  judge  reiterated  his  instructions  pre- 
viously given  touching  the  restricted  effect  to  be  observed  in  the  con- 
sideration of  the  testimony  of  the  wife  of  one  of  the  defendants. 

Counsel  for  both  defendants  objected  to  the  charge  on  the  ground 
that  it  was  ''  incompetent  for  the  presiding  judge  to  charge  the  jury  as 
to  what  effect  testimony  given  befoxe  them  should  have."  The  objec- 
tion is  either  frivolous  or  captious,  or  it  was  made  in  entire  misappre- 
hension of  the  true  meaning  of  the  charge.  Its  plain  and  justifiable 
object  was  to  caution  the  jury  within  legal  bounds  in  considering  the 
testimony  given  by  the  wife  of  one  of  the  parties  on  trial,  and  it  can- 
not be  subjected  to  a  construction  which  would  involve  the  judge  in 
weighing  or  analyzing  the  effect  of  the  testimony  on  the  issue  of  guilt 
or  innocence  of  the  accused. 

IV,  AND  V. 

The  fourth  and  fifth  bills  have  reference  to  the  refusal  of  two  special 
charges  suggested  by  counsel  for  defendants.  Both  were  refused  be- 
cause neither  had  any  bearing,  as  principles  of  law,  on  the  state  of  the 
case,  as  shown  by  the  facts  which  had  been  established  by  the  evidence 
heard  on  the  trial.  The  contention  of  defendant's  counsel  is  now  com- 
pletely obsolete ;  it  involves  a  point  long  since  removed  from  the  do- 
main of  discussion.    State  vs.  Ford  et  al.,  37  Ann.  464. 

It  again  becomes  our  painful  duty  to  note  that  in  this,  a  capital  case, 
counsel  for  the  accused  has  thought  fit  to  bring  up  an  appeal,  to  which 
he  has  given  no  further  attention  since  the  date  of  its  filing  (January 
4, 1888).  Although  our  previous  deprecations  of  such  conduct  appear 
to  remain  unheeded,  we  must  reiterate  our  warning,  in  the  hope  that  the 
subject  may  fall  within  the  attention  of  the  Legislative  branch  of  the 
Government,  and  that  the  growing  evil  may  there  be  checked  or  reme- 
died.   State  vs.  Paul,  39  Ann.  795 ;  State  vs.  Williams,  37  Ann.  311. 

Our  examination  of  the  record  has  satisfied  us  that  appellant's  com- 
plaints are  groundless. 

Judgment  afirmed. 
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Sl»te  vs.  Yenables. 


No.  10,102. 
The  State  of  Louisiana  vs.  Abe  Venables. 


M.  J.    Cunningham,  Attorney  General,  and  X.  D.  BeaU,  District 
Attorney,  for  the  State,  Appellee. 

Buckner  <&  Moore  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  was  convicted  ''of  shooting  with  intent  to 
commit  mnrder,'^  and  appeals  from  a  sentence  of  two  years^  imprison- 
ment at  hard  labor. 

1.  His  first  complaint  is  the  refusal  'of  the  judge  to  grant  him  a 
continuance  on  the  ground  of  the  absence  of  a  material  witness. 

We  find  from  the  record  that  the  witness  was  not  subpcenaed  until 
the  cause  was  called  for  trial. 

It  is  manifest  that  due  diligence  was  not  shown,  and  for  this  reason 
the  trial  judge  very  properly  overruled  the  motion. 

2.  He  complains  of  the  refusal  of  the  judge  to  grant  him  a  new 
trial. 

The  ground  of  the  motion  was  that  of  newly  discovered  evidence, 
supported  alone  by  the  afiidavit  of  the  accused.  The  overruling  of 
the  motion  was  not  excepted  to. 

We  find  no  reason  to  conclude  that  the  discretion  of  the  trial  judge 
in  refusing  the  motion  was  not  wisely  exercised. 

Rulings  on  motions  of  this  kind,  which  the  law  leaves  so  largely  to 
the  discretion  of  the  judge,  will  not  be  disturbed  unless  it  is  made 
apparent  by  the  record  that  this  discretion  was  abused  and  there  was 
an  arbitrary  use  of  judicial  authority. 

Judgment  afiirmed. 
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To  entitle  an  accused  io  a  continnaace  on  the  groand  of  the  absence  of  a  witness,  he  mast     ■ 

showdne  diligence  to  procure  the  testimony;  and  the  oontinnanoe  was  properly  re-      jS   ^^ 
fosed  where  no  subixsna  issued  for  the  witness  until  the  ease  was  called  for  trial.  ■  -' 

althongh  the  witness  resided  in  the  town  or  city  where  the  court  was  held. 
Motions  fcr  new  trials  are  left  largely  to  the  discretion  of  the  trial  judge,  and  unless  the 
record  makes  it  apparent  that  his  discretion  has  been  unwisely  or  arbitrarily  exercised, 
his  Tnlings  thereon  will  not  be  disturbed. 

APPEAL  from   the   Seventeenth  District  Court,   Parish   of  East 
Baton  Rouge.     BurgesSj  J. 
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No.  10,115. 
The  State  op  Louisiana  vs.  Columbus  Evans. 

The  crime  of  shootinjr  with  intent  to  murder  tohUe  lying  in  wait,  denour  ced  by  Sf  c.  790, 

B.  S.,  and  that  of  dhooting  with  intent  to  morder,  without  the  cii'cnmBtance  of  Ijfing 
in  wait,  denounced  by  ^ec  791 ,  not  only  belong  to  the  same  generic  class,  but  every 

eleroeDt  of  the  lesser  ofTense  is  necessarily  included  in  a  charge  of  the  gre  ter,  which 

simply  adds  he  aggravating  circumstance  of  lying  in  waiL 
Under  an  indictment  for  the  major,  the  prisoner  con  d  be  convicted  of  the  lesser  crime, 

proof  of  the  first  necessarily  involving  proof  of  the  last. 
The  authorities  fully  sustain  the  righ'  of  the  State  to  abandon  or  enter  a  noOeprouqwi  as  to 

the  aggravated  circumstance  enlarging  the  crime  and  to  proceed  under  the  indictment 

for  the  lesser  offense  alone. 
This  does  not  alter  or  amend  the  indictment  or  convert  it  into  an  indictment  not  found  by 

the  grand  Jury.    The  minor  offense  was  charged  in  the  bill  as  fouiid  equally  with  the 

mi^or. 
After  such  abandonment  there  was  no  necessity  of  a  new  service  of  the  indictment. 
The  e  was  no  error  in  permitting  the  original  indictment  to  be  read  by  the  jury,  with  the 

accompaniment   of  the   entry   on  the  minutes   showing   the   abandonment  of    the 

aggravating  circumstance. 
The  verdict  is  to  be  construed  as  responsive  to  the  indictment  as  modified. 

APPEAL  from  the  TeDth  District  Court,  Parish  of   Red  River. 
Hall,  J. 

M.  J,  Gtmninghamy  Attomey  Geueral,  for  the  State,  Appellee. 
£}gan  ds  Pierson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  It  is  important  to  state  exactly  the  proceedings  in  the 
court  below,  which  are  complained  of  with  great  earnestness,  inge- 
nuity and  learning  by  the  defendant's  counsel. 

Sec.  790  of  the  Revised  Statutes  provides :  "  If  any  person  lying  in 
wait,  •  •  •  shall]^ shoot,  stab  or  thrust  any  person  with  a  danger* 
ous  weapon,  with  the  intent  to  commit  the  crime  of  murder,  he  shall, 
on  conviction  thereof,  be  punished  with  death.'' 

The  following.  Sec.  791,  declares :  •*  Whoever  shall  shoot,  stab  or 
thrust  any  person,  with  intent  to  commit  murder,  under  any  other  cir- 
cumstances than  these  mentioned  in  the  preceding  section,  shall,  on 
conviction,  suffer  imprisonment  at  hard  labor,"  etc. 

It  is  obvious  that  the  crimes  denounced  not  only  belong  to  the  same 
generic  class,  but  that  every  element  of  the  lesser  offense  is  necesarily 
included  in  a  charge  of  the  greater,  which  simply  adds  thereto  the 
aggravating  circumstance  of  lying  in  wait.  It  is  plain  that,  under  an 
indictment  for  the  greater,  the  prisoner  might  be  convicted  of  the  lesser 
crime,  because  proof  of  the  first  would  necessarily  involve  proof  of 
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the  last.    State  vs.  Delaney,  28  Ann.;  Wharton's  Cr.  L.,  ii  384,  627  ; 
Bi»hop  Cr.  L.,  $$  885  et  seq. 

In  this  case  the  bill  of  indictment  found  by  the  grand  jury  charged 
that  the  defendant  '^  did,  while  lying  in  wait,  willfully,  feloneously  and 
of  his  malice  aforethought,  shoot  one  Sam  Naley  with  a  dangerous 
weapon  called  a  shot  gun,  with  the  intent  then  and  thereupon,  the 
said  Sam  Naley,  willfully,  feloneously  and  of  his  malice  aforethought, 
to  kill  and  murder,  contrary  to  the  form  of  the  statute  of  Louisiana  in 
such  cases  made  and  provided,  and  against  the  peace  and  dignity  of 
the  same." 

Leaving  oat  the  words  '*  while  lying  in  wait,''  the  indictment  is 
perfect  for  the  minor  offense  denounced  by  Sec.  791,  R.  S. 

On  the  26tli  of  July,  1887,  the  following  entry  was  made  by  the 
court  on  motion  of  the  district  attorney:  ^^The  district  atttorney 
formally  abandons  that  part  of  the  indictment  which  charged  the  de- 
fendant with  lying  in  wait,  and  the  trial  is  to  be  upon  the  charge  of 
shooting  with  intent  to  murder,  while  not  lying  in  wait.  Defendant, 
present  in  open  court,  waives  arraignment,  and  pleads  not  guilty  and 
asks  for  trial  by  a  jury."  • 

The  entry  further  shows  that  the  trial  was  thereupon  proceeded 
with. 

A  bill  of  exceptions,  however,  shows  that  the  defendant  objected 
to  going  to  trial,  on  the  grounds  substantially:  L  That  the  nolle 
prosequi  of  the  charge  of  lying  in  wait  was  in  effect  a  nolle  prosequi  of 
the  entire  indictment,  and  entitled  him  to  his  discharge.  2.  That  he 
had  not  been  served  with  a  copy  of  any  indictment  except  the  original 
one  found  by  the  grand  jnry,  and  could  not  be  tried  without  due  ser- 
Tice  of  the  altered  or  amended  one  on  which  he  was  to  be  tried. 

On  the  first  point  defendant's  counsel  contends  that  a  ^wlle  prosequi 
of  one  part  of  an  indictment  containing  but  a  single  count  is  a  nolle 
prosequi  of  the  whole.  Citing  Brittain  vs.  State,  7  Humph.  (Tenn.) 
159;  People  vs.  Poiter,  4  Parker  Cr.  C.  524,  and  State  vs.  Byrd,  :<1 
Ann.  419.     ^ 

The  case  last  referred  to  and  the  Tennessee  case,  we  think,  fully 
recognize  the  right  of  the  State  to  strike  out  or  abandon  the  words 
that  charge  the  malice  or  felony  or  other  mere  aggravation  which  en- 
larges the  crime,  and  to  prosecute  only  for  the  inferior  offense,  which 
remains  sufficiently  charged  in  the  indictment  without  such  words  of 
aggravation ;  and  this  is  all  that  has  been  done  in  the  instant  case. 
We  can  see  nothing  but  benefit  to  the  defendant  which  could  result 
from  such  abandonment ;  for  since,  without  it,  he  could  be  lawfully 
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convicted  of   the  lesser  offense,  why  shoald  he  complain   of   being 
relieved  of  all  chance  of  conviction  of  the  greater  t 

The  case  from  Parker^s  Reports  seems  to  go  farther,  bat  we  think  it 
is  contrary  to  the  overwhelming  weight  of  authority  as  well  as  of 
reason. 

Thus  says  Mr.  Bishop  : 

'^  While  the  simple  form  of  the  twUe  prosequi  is  to  the  entire  indict- 
ment, it  may  be  equally  well  to  a  part  of  the  counts,  or  even  to  a  sep- 
arable part  of  any  one  count ;  thus — on  an  indictment  for  assault  with 
intent  to  murder,  there  may  be  a  nolle  prosequi  as  to  the  aggravated 
intent,  and  a  conviction  for  simple  assault."  Bishop  C.  P.  (  1391,  vol. 
1  ',  State  vs.  Merril,  44  N.  H.  624 ;  State  vs.  Burke,  38  Maine,  574  -,  21 
Maine,  341 ;  24  Maine,  71 ;  Aaron  vs.  State,  39  Ala.  75 ;  105  Mass.  586  ; 
109  Mass.  349;  Baker  vs.  State,  12  Ohio,  214;  11  Gray,  1  -,  20  Pick.  356 
(leading  case);  contra:  People  vs.  Porter,  4  Parker  C.  C.  524. 

There  is  no  question  here  of  an  amended  indictment,  or  of  trying  a 
defendant  upon  an  indictment  so  altered  as  to  be  no  longer  an  indict- 
ment which  wft  found  by  a  grand  jury.  As  we  began  by  saying,  the 
indictment  preferred  by  the  grand  jury,  in  charging  the  major  offense, 
necessarily  and  unequivocally  charged  the  lesser,  as  is  demonstrated 
by  the  fact  that  when  the  aggravating  words,  "  while  lying  wait,"  are 
eliminated  there  remains  a  perfect  indictment  for  the  minor  offense. 
Hence  the  indictment  required  no  amendment,  and  the  State  simply 
elected  to  abandon  the  aggravating  circumstance  and  to  proceed  on 
the  remaining  minor  charge,  as  is  undoubtedly  authorized  by  the 
authorities  quoted. 

For  these  reasons  the  case  of  ex  parte  Bayne,  recently  decided  by 
the  United  States  Supreme  Court,  does  not  apply. 

The  same  considerations  dispose  of  the  other  objection.  Defendant 
was  duly  served  with  a  copy  of  the  only  indictment  found  by  the 
grand  jury,  which  was  the  same  on  which  he  was  tried  and  which  was 
a  sufficient  basis  for  finding  him  guilty  of  shooting  with  intent  to 
murder,  either  with  or  without  "  lying  in  wait." 

Another  exception  was  taken  to  the  reading  to  the  jury  of  the  in- 
dictment as  originally  found.  There  was  no  other  indictment  to  be 
read,  and  when  accompanied  by  the  reading  of  the  entry  on  the 
minutes  abandoning  the  element  of  '^  lying  in  wait,"  it  sufficiently  in- 
formed the  jury  that,  though  the  major  offense  had  been  charged,  the 
defendant  was  to  be  fried  only  for  the  minor  offense  included  in  the 
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game  charge.     The  Kame  view  disposes  of  the  objection  to  the  verdict 
of  the  jury. 

We  have  given  careful  consideration  to  the  case  and  can  discover  no 
error  in  the  proceedings  prejudicial  to  defendant. 

Jadgment  afBrmed. 


40    2lf^ 

No.  9,955.  iU?" 

Lehman,  Abraham  &  Co.  vs.  Jambs  Godberry,  Jr.-- Emilb  Leg- 
BNDRE,  Third  Opponent. 

In  CMe  a  janior  mortgagee,  for  a  ooDaideration  that  is  satinfactory  to  himself,  int«r- 
▼eaes  in  a  snbaeqaont  aob  of  mortgagee  in  favor  of  a  sanior  mortgagee  to  aeonre  planta- 
tion adTaneea  to  the  mortgagor,  and  poatpones  thereto  the  rank  and  priority  of  hia 
own,  hae  no  ground  of  complaint  if  the  proceeds  of  the  crop,  to  which  the  advancea 
were  made,  are  applied  to  its  discharge,  even  thoagh  the  advancea  were  not  neoessar>' 
plantation  anppliea,  there  being  no  olaaae  in  the  act  making  Buch  a  limitation . 

Sach  a  claaae  being  incorporated  in  the  proees  verbal  of  the  deliberationa  of  a  famfiy 
meeting,  recommending  the  poatponeraent — the  intervener  being  an  interdict— will  not 
be  oonaidered  aa  a  reetriction  on  the  contract  of  mortgage  in  the  abaenoe  of  other  pro* 
viaiona  on  the  snbjeot  therein  contained. 

The  phraae  "that  aaid  anm  of  120,000  ahall  be  exdnaively  tued  for  the  cultivation  of  the 
crop,'*  indicatea  that  a  duty  waaimpoaed  on  the  mortgagor  who  borrowed  the  money, 
and  not  on  the  lender,  who  conld  net  control  ita  u»e  or  deatination. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

White  &  Saunders  for  Plaintiffs  and  Appellees. 

E,  W.  Huntington,  James  Legendre,  and  Berault  <&  Gh^iet  for  Third 
Opponent  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  is  a  third  opposition,  in  which  Euiile  Legendre, 
a  junior  mortgage  creditor  of  the  defendant,  James  G^d berry,  seeks 
to  regulate  the  distribution  of  the  proceeds  of  the  sale  of  the  Tene 
Haate  plantation,  in  satisfaction  of  the  first  mortgage  of  plaintiffs  for 
the  sum  of  $^|^58.00,  and  of  his  own  for  $60,000.00.  His  claim  is  that 
the  amount  of  plaintiffs'  demand  against  Grodberry  is  excessive  and 
should  be  reduced  to  $15,400.58,  and  that  when  a  sufficient  amount  of 
the  proceeds  of  sale  of  the  mortgaged  property  has  been  applied  to 
extinguish  it,  there  will  remain  a  surplus  of  $12,000  to  be  applied  to 
Godberry's  indebtedness  to  him. 

This  controversy  arises  on  the  following  state  of  facts,  viz.:  On 
the  22d  of  December,  188:3,  the  defendant  consented  a  mortgage  on 
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his  Terre  Hauta  plantation  in  the  parish  of  St.  John  the  BaptiBt,  in 
favor  of  Edward  F.  Stockmeyer  &  Co.,  to  secure  his  six  notes  of 
$10,000  each,  with  interest,  etc.  On  the  23d  of  January,  1884,  he  con- 
sented a  mortgage  in  favor  of  plaintiffs,  as  his  cotton  factors  and  com- 
missicm  merchants,  to  secure  his  four  notes,  aggregating  $42,000,  in 
which  £.  F.  Stockmeyer  &  Co.  intervened  and  granted  them  (Lehman, 
Ahraham  &  Co.)  priority  in  rank.  This  indebtedness  to  plaintiffs 
was  subsequently  reduced  to  the  amount  now  claimed  by  them,  by  the 
application  thereto  of  the  proceeds  of  the  crop  of  1884. 

On  the  15th  of  November,  1884,  E.  F.  Stockmeyer  was  interdicted, 
and  Carl  Stockmeyer  appointed  his  curator.  On  these  moneys,  it 
seems  the  defendant  had  operated  his  plantation  prior  to  the  begin- 
ning of  1885,  though  unsuccessfully,  and  by  which  accumulated  in- 
debtedness he  was  embarrassed.  In  this  position  of  affairs  plaintiffs 
were  unwilling  to  make  him  any  further  advances,  and  at  first,  de- 
clined to  make  them,  and  suggested  that  he  look  for  another  merchant 
wiio  would  take  up  the  debt  due  them  and  advance  him  the  amonnt 
he  required  to  carry  on  his  plantation  for  the  year  1885.  He  made 
the  effort  and  failed  and  returned  to  the  plaintiffs  and  renewed  his 
entreaties  for  assistance.  After  some  deliberation  they  consented  to 
give  it  on  the  condition  that  he  should  obtain  the  postponement  of  r.he 
Stockmeyer  mortgage  to  one  he  should  grant  in  their  favor,  securing 
said  advances  for  1885.  To  accomplish  this  object  it  was  necessary 
that  a  family  meeting  should  be  convened,  on  behalf  of  the  interdict, 
to  recommend  said  postponement. 

Thereupon  the  curator  presented  to  the  court  a  petition  for  the  con- 
vocation of  a  family  meeting,  in  which  the  following  representations 
are  made,  viz. : 

*'  That  Baid  Lehman,  Abraham  &  Co.  are  on  the  point  and  have 
threatened  to  foreclose  their  first  mortgage  against  said  plantation  ^ 
that  at  the  present  juncture  and  critical  condition  of  the  money  market 
your  petitioner  is  of  opinion  and  aveis  that  a  forced  sale  of  said  prop- 
erty at  the  present  moment,  under  said  first  mortgage,  would  seriously 
and  materially  impair  the  interest  and  injure  this  sMpid  mortgage 
claim  of  said  interdict^  that  the  said  Lehman,  Abraham  &  Co.  are 
willing  to  forbear  from  foreclosing  their  first  mortgage  in  considera- 
tion of  their  obtaining  a  priority  of  mortgage  on  said  Terre  Haute 
Plantation,  to  secure  the  future  advances  which  they  proposed  to 
make  to  James  W.  Glodberry  during  the  year  1885,  to  carry  on  and 
cultivate  said  plantation,  which  advances  up  to  October,  1885,  will 
probably  amount  to  $20,000,  and  on  the  condition  that  a  lien  and 
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privilege  will  be  granted  said  LehmaD,  Abmham  &  Co.  on  the  whole 
crop  and  proceeds  therc^of;  to  secure  the  advance  which  shall  be  made 
before  and  daring  thegrinding,  to  be  to  such  an  amount  and  such  an 
extent  as  may  be  necessary  to  take  off  and  gather  che  crops,  and  as 
may  be  consented  to  by  Lehman,  Abraham  &  Co. ;  to  which  mortgage 
of  $20,000  for  advances  made  before  grinding,  the  mortgage  in  favor 
of  Edward  Stockmeyer  shall  be  subordinated  in  rank,  and  on  condition 
that  no  means  will  be  taken  to  foreclose  during  the  present  year  thie 
mortgage  on  behalf  of  said  interdict ;  and  on  the  further  condition 
that  the  crops  as  received  shall  be  first  imputed  to  any  advance  made 
during  its  shipment  and  the  mortgage  to  secure  any  ultimate  halanee  up 
to  $20,000  which  may  exist  after  imputation  of  the  crops  to  the  advances  ; 
and  the  curator  of  the  interdict  to  be  forced  to  intervene  in  and  sign 
the  act  with  the  above  and  foregoing  stipulations.  (The  Italics  are 
ours.) 

''  That  the  object  in  view  of  all  parties  is  to  promote  the  interest  of 
all  concerned  by  enabling  said  Godberry  to  make  a  future  crop  on  said 
plantation,  which  will,  in  all  probability,  enable  him  to  reimburse 
not  only  said  advances,  but  to  extinguish  the  first  mortgage  of  $23,000, 
above  recited,  to  Lehman,  Abraham  &  Co.,  and  thus  enabling  the 
second  mortgage  of  the  interdict  to  become  first  in  rank  and  priority." 
This  recital  was  adopted  by  the  family  meeting,  and  incorporated 
into  the  proces  verbal  of  their  deliberations,  and  thereafter  they  made 
the  following  declarations  and  recommendations,  viz. : 

*^  And  the  said  members,  after  mature  deliberation,  and  consultation 
on  the  subject  matter  of  said  petition,  which  is  hereinafter  expressed, 
unanimously  declared  that,  considering  the  facts  and  allegations  con- 
tained in  said  petition,  and  the  reasons  therein  given,  which  the^ 
adopt  a8  their  own,  it  is  the  interest  of  the  interdict  tliat  the  mortgage 
for  $20,000  be  granted  by  James  W.  Godberry,  on  said  Terre  Haute 
plantation,  to  secure  Lehman,  Abraham  &  Co.  for  the  future  advances 
which  they  propose  to  make  to  James  W.  Godberry,  during  1885,  to 
carry  on  and  cultivate  said  plantation,  and  which  advances,  up  to  Oc- 
tober 1,  1885,  will  probably  amount  to  $20,000. 

''  That  a  lien  and  privilege  be  granted  said  Lehman,  Abraham  & 
Co.  on  the  whole  crop  and  the  proceeds  thereof,  to  secure  the  advances 
that  shall  be  made  before  and  during  the  grinding  season  (which  shall 
be  considered  as  beginning  from  October  1, 1885),  the  latter,  i,  e.,  those 
made  during  the  grinding  season  to  be  to  such  an  amount  and  such  an 
extent  as  may  be  necessary  to  take  off  and  gather  the  crops,  and  as 
may  be  consented  to  by  Lehman,  Abraham  &  Co. 


222  SUPREME  COURT  OF  LOUISIANA. 


Lehman,  Abraham  &.  Co.  vs  Godberry. 


'^  To  which  said  mortgage  of  $20,000,  for  advanced  made  before 
grinding,  the  mortgage  granted  in  favor  of  EdwArd  F.  Stockmeyer,  on 
the  2dd  December,  1883,  before  Zenon  Miller,  recorder  of  the  parish 
of  St.  John  the  Baptist,  shall  be  sabordinated  in  rank. 

^*  That  the  said  sum  of  $20,000  shall  he  exclusively  used  far  the  cultiva- 
tion of  the  crop  0/1885  on  said  Terre  Haute  plantation,  Th»t  Lehman, 
Abraham  &  Co.  shall  not  foreclose  their  mortgage  against  James  W. 
Godberry,  passed  before  N.  B.  Trist,  notary,  in  January,  1884,  daring 
this  present  year.  That  no  means  shall  be  taken  to  foreclose,  daring 
the  present  year,  the  said  mortgage  on  behalf  of  said  interdict.  That 
the  crop,  as  received,  shall  be  first  imputed  to  any  advance  made  dar- 
ing its  shipment.  That  the  mortgage  shall  secure  any  ultimate  balance, 
up  to  820,000,  which  may  exist  after  imputation  of  the  crop  to  the  ad- 
vances. That  the  curator  of  the  interdict  is  authorized  to  intervene  in 
and  sign  act  with  the  above  and  foregoing  stipulatians.^^ 

The  proceedings  of  the  family  meeting  were  duly  approved  and 
homologated,  and  the  act  of  mortgage  executed,  conformably  thereto. 
The  curator  of  the  interdict  intervened  and  consented  to  the  stipulated 
postponement. 

Under  this  contract  plaintiffs  made  advances  to  the  defendant,  on 
open  account,  prior  to  the  1st  of  October,  1885,  to  the  amount  of  $16, 
424.44;  and  the  same  were  subsequently  increased,  during  the  season, 
to  $54,800. 

In  June,  1885,  plaintiffs  sued  to  judgment  their  account  of  1884, 
which  was  secured  by  their  mortgage  of  that  year,  and  the  mortgaged 
property  was  sent  to  sale  under  it,  and  that  of  Stockmeyer ;  but  an  in- 
sufficient sum  was  realized  to  satisfy  both  demands. 

During  the  pendency  of  these  proceedings  the  intervener  acquired 
the  Stockmeyer  mortgaged  notes,  with  full  subrogation  to  the  rights  of 
the  interdict. 

From  the  proceeds  of  the  1885  crop  there  was  enough  realized  to  pay 
the  whole  of  plaintiffs^  advances,  and  leave  a  surplus  of  $790,  which 
was  withdrawn  by  the  defendant  in  January,  1886. 

Intervener's  theory  and  contention  is  that  plaintiffs  advanced  money 
to  the  defendant  for  purposes  and  objects  foreign  to,  and  in  no  manner 
connectf)d  with,  the  cultivation  of  the  crop  of  1885,  and  illegally  and 
unjustly  charged  same  to  the  proceeds  thereof,  to  his  injury  and  detri- 
ment }  and  that  the  sum  thus  advanced  and  charged  exceeds  $8,000, 
which  should  have  been  applied  to  their  1884  account  and  mortgage  ; 
and  tliat,  in  this  manner,  his  mortgage  would  have  been  promoted. 
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pro  tanto,  in  puntaance  of  the  tenor  and  spirit  of  the  recommeDdations 
of  the  family  meeting  and  the  expectation  of  the  parties. 

He  insists  that  the  advances  to  be  made  ander  the  act  of  mortgage 
were  to  have  been  exduMvely  used  for  the  purpose  of  caltivating  the  de- 
fendant's Terre  Haate  plantation;  that  the  plaintiffs  were  specially 
charged  with  the  daty  of  seeing  that  the  money  they  advanced  was 
thas  applied ;  and  that,  to  their  knowledge,  said  snm  of  $8,000  was  not 
BO  applied,  and,  for  that  reason,  th«ir  distributive  share  of  the  proceeds 
of  sale  should  be  reduced  accordingly. 

The  evidence  shows  it  to  have  been  the  purpose  and  expectation  of 
the  parties  that  the  $20,000  was  to  be  the  limit  for  the  advances  plain- 
tiffs were  to  make,  during  the  cultivation  of  defendant's  crop,  and 
antecedent  to  the  commencement  of  the  rolling  season,  the  date  of 
which  was  indicated  as  the  1st  of  October,  1885.  And  that  from  that 
date  until  the  crop  was  marketed  the  amount  was  not  limited.  In  ad- 
dition to  the  security  of  mortgage  the  defendant  consented  a  lien,  and 
right  of  pledge  in  favor  of  plaintiffs,  on  all  his  1885  crop,  to  secure  tlie 
payment  of  the  whole  debt  for  advances;  and  there  is  a  special  clause 
in  the  mortgage  which  provides  that  same  '^  shall  secure  any  ultimate 
"  baUnce  up  to  $20,000,  whioh  may  exist  after  the  imputation  of  the 
'^  crop  to  advances  "  This  stipulation  was  intended  to  secure  by  the 
mortgage  any  deficit  there  might  be  in  the  crop  pledged. 

Undeniably  it  was  the  purpose  and  expectation  of  the  family  meet- 
ing that  defendant  should  negotiate  a  loan  from  plaintiffs  of  $20,000, 
to  be  exclusively  used  in  the  cultivation  of  his  crop  prior  to  the  1st  of 
October,  1885 )  and  that,  subsequent  to  that  date,  defendant  was  to 
obtain  additional  advances— unlimited  in  amount — on  the  faith  of  his 
pledge  of  the  crop. 

The  question  is,  at  whose  request  and  for  whose  benefit  was  this  ar- 
rangement consummated  t     . 

Most  certainly,  that  of  Godbeny  and  Sfockmeyer )  and  why  t  What 
was  the  position  of  the  parties  when  the  negotiations  were  initiated  in 
the  spring  of  1885  ?  The  plaintiffs  held  a  first  mortgage  on  Terre 
Haute  plantation  for  $23,000,  and  were  disinclined  to  permit  defendant 
to  increase  hid  indebtedness  to  them.  He  owed  the  Stockmeyer  mort- 
gage of  $60,000,  and  conld  not  raise  the  means  to  cultivate  his  planta- 
tion. Stockmeyer,  curator,  was  quite  apprehensive  that  the  place 
wonld  not  be  cultivated,  and  that  plaintiff  would  enforce  their  mort- 
gage, then  past  due,  and  his  security  be  thereby  impaired,  if  not 
sacrificed. 

He  yielded  a  reluctant  consent  to  the  further  postponement  of  his 
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mortgage  to  a  Dew  one  in  favor  of  the  plaintiff,  secaring  fatare  ad- 
vances to  the  defendant,  in  the  hope  that  a  sarplus  large  enongh  would 
be  yielded  by  the  venture,  when  applied  to  their  first  mortgage,  to 
satisfy  it,  and  his  own  would  be  advanced  to  the  first  in  rank. 

The  negotiations  were  begun  and  perfected  by  and  between  Stock- 
meyer,  curator,  and  Godberry,  plaintiffs  merely  stipulating  the  terms 
and  conditions. 

When  the  notes  and  mortgage  were  executed,  and  the  rank  of  the 
Stockmeyer  mortgage  postponed  thereto,  the  plaintiffs  discounted  the 
defendants  notes  and  placed  the  proceeds  to  his  credit.  Beyond  this 
they  did  nothing  other  than  disburse  them  on  his  orders.  The  pro- 
ceedings of  the  family  meeting  formed  no  part  of  the  act  of  mortgage. 
Their  only  effect  was  to  authorize  the  curator  of  the  interdict  to  post- 
pone the  rank  of  his  mortgage.  Plaintiffs'  contract  and  obligations  are 
to  be  found  in  the  act  of  mortgage  exclusively.  When  they  paid 
money  out  of  the  fund  to  his  credit,  they  had  and  -could  exercise  no 
further  control  over  same. 

They  were  powerless  to  control  its  use  or  destination. 

The  covenant  contained  in  the  proces  verbal  of  the  family  meeting's 
proceedings  that  the  money  should  be  ''  exclusively  used  in  the  culti- 
vation of  the  crop,"  was,  necessarily,  one  between  defendant  and  in- 
tervenor,  inasmuch  as  the  former  wa%  the  sole  recipient  and  benefi- 
ciary, and  he  was  left  free  to  draw  at  will.  He  was  the  only  one 
entitled  to  use  this  fund  standing  to  his  credit  with  the  plaintiffs.  He 
had  the  exclusive  charge  of  his  Terre  Haute  plantation,  and  the  culti- 
vation thereof.  Plaintiffs  were,  in  no  sense,  the  defendant's  or  inter- 
venor's  agents  in  the  matter.  The  relations  between  the  plaintiffs  and 
defendant  were  those  of  lender  and  borrower,  quoad  the  discount  of 
the  $20,000;  but,  in  regard  to  the  advances  plaintiffs  were  to  make, 
subsequent  to  the  Ist  of  October,  1885,  their  relations  were  those  of 
factor  and  customer.  The  situation  would  be  quite  different  if  this 
were  a  controversy  between  plaintiffs  and  intervenor  as  to  which  is 
entitled  to  preference  on  the  proceeds  of  the  crop  of  1885,  by  reason  of 
their  conflicting  privileges  thereon.  But  the  intervenor  has  no  lien,  or 
privilege  on  them,  and  claims  none.  He  simply  contends  that  plain- 
tiffs had  none,  and  illegally  charged  to  them  the  moneys  they  improp- 
erly advanced  defendant,  and  to  which  he  would  have  been  entitled. 

He  insists  that  plaintiffs  should  have  desisted  from  making  the  ad- 
vances complained  of,  and  retained  their  value  in  money  for  his  ac- 
count. 
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Bat,  under  the  contract,  was  it  in  plaintiffs'  power  to  have  retained 
any  part  of  the  fund  resnlting  from  the  discoant  of  the  defendant's 
notes,  or  the  proceeds  of  his  crop  ?  If  either  or  botli  were  free  from 
the  mortgage  and  pledge  of  plaintiffs,  were  they  not  subject  to  the  ab> 
Bolate  control  and  destination  of  the  defendant,  quit<^  as  much  a^  the 
balance  of  S790  he  drew  in  January,  1886?  They  were  in  no  way  sub- 
ject to  the  Stockmeyer  mortgage.  There  was  no  imputation  of  pay- 
roent  made  in  the  act  of  mortgage,  or  proceedings  of  the  family  meeting. 

There  was  nothing  to  have  hindered  defendant  from  imputing  to 
plaintiffs'  account,  a  part,  or  the  whole  of  any  such  sum  as  they  might 
have  thus  retained.  It  would  have  been  out  of  the  intervenoi's  power 
to  have  subjected  such  surplus  to  their  demands,  except  by  garnish- 
ment or  seizure. 

The  defendant  having  drawn  the  mone}'  from  plaintiffs,  and  closed 
his  account  with  them  by  receipting  for  the  balance  of  $790  that  was 
to  his  credit  on  the  transactions  of  the  year,  imputed  same  to  his  188.> 
indebtedness  to  them,  and  placed  it  beyond  the  control  of  the  iuter- 
venor.  If  Godberry  violated  any  moral,  or  legal  obligation  in  so  d«>ing, 
the  intervenor  must  look  to  him  for  the  reparation  of  the  loss  he  has 
sustained  and  not  to  the  plaintiffi*. 

There  is  nothing  in  the  act  of  mortgage  which  imposed  on  plaintiffs 
the  duty  to  see  that  the  money  advanced  was  *^  exclusively  used  f  >r  the 
cultivation^'  of  Terre  Haute  plantation ;  and  nothing  which  prevented 
the  defendant  from  paying  them  out  of  the  proceeds  of  his  crop. 

Plaintiffs  are  demanding  nothing  under  the  contract  of  1885.  It  sub* 
served  the  purpose  of  postponing  sale  of  the  plantation  and  enabled 
the  defendant  to  make  the  experiment  of  another  crop.  The  inter- 
▼enor's  expectations  weie  not  faldlled,  the  defendant's  crop  being  in- 
sntHcient  to  discharge,  in  any  part,  plaintiffs'  mortgage  of  1884. 

This  is  the  only  loss  he  has  sustained  thereby. 

At  this  time  the  situation  of  the  parMes  is  precisely  the  same  as  it 
was  when  the  $20,000  mortgage  was  executed.  The  fatal  injury  was 
inflicted  by  the/r«f  postponement  of  the  Stockme^ei  &  Co.  mortgage. 
It  was,  in  its  maimed  condition,  transmitted  to  the  interdict,  and  the 
intervenor  acquired  same  with  full  knowledge. 

For  the  loss  he  may  have  suffered,  if  any,  he  has  no  recourse  against 
the  plaintiffs. 


Judgment  affirmed. 
15 
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PiTTSKUKC;      AX1>      SorTHKRN      COAL      COMPANV      VS.      J.     W.      BaTES, 

Sheriff,  btc. 

Goods  sent  from  one  State  to  another  are  not  lawfal  objects  of  tazation  while  they  are  in 
traturit  betwt^n  the  place  of  origin  and  the  place  of  destination. 

Goodfl  tbuR  sent  ceasfc  to  be  In  /raii«i/ and  eau  be  subjected  to  tutatioii  the  moment  they 
reach  their  place  of  destination  and  are  there  offered  for  sale,  provided  they  are  taxed  aa 
other  ^oods  ara  and  not  by  reason  of  tiieir  being  brought  into  the  State  from  another 
State  and  are  not  subjected  to  anj'  unfavorable  discrimination. 

It  in  immaterial  whether  they  aie  unloaded  or  not.  or  were  not  consigned  to  any  specially 
authorized  agent  within  the  btate  of  destination.  It  is  enough  that  they  were  in  the 
cliarge  and  custody  of  one  who  had  the  power  to  sell,  who  disposed  of  the  same  in  part 
and  is  ready  to  do  so  for  the  rest. 

Taxation  in  such  cases,  in  the  absence  of  contrary  congressional  legislation,  does  not  vio- 
late Art.  1.  Sec  t^,  Clause  A :  Art.  1.  Se<'.  10.  Clause  3.  or  Art.  4.  Sec.  2.  Clause  1  of  the 
Constitution  of  the  United  States. 

APPEAL   fn)iu   the   Seventeenth   District  Conrt,  Ptirisli   of    Eaat 
Btiton  Rouge.     Hnnjess,  J. 


W,  «S'.   Benedict,  Head  d*   Goodah  and  H.  C.  (Jatfe  for  Plaintiff  and 
Appellant. 

M,  J,   Cuniiinyham,  Attorney  General,  and  L,  7>.   Beale,   District 
Attorney,  for  Defendant  and  Appellee  : 

1.  The  tax  is  levied  under  the  provisions  of  Act  No..  Hu  of  the  Legislature  of  18CiJ.  The 
coal  uu  which  the  tax  is  imposed  was  brought  from  the  State  of  Pennsylvania.  The 
tax  is  a  uniform  one  of  six  mills  on  the  assessed  value  of  all  propert}'  within  the  State, 
wlit'ther  owned  by  the  citixens  of  this  or  of  other  States,  or  aliens,  regardless  where  the 
property  was  produced. 

ti.     "  Coal  bi ought  from  Pennsylvania  to  New  Orleans  for  sale  can  legally  be  taxed  by  the 
State  of  J^oui.Hinna.  and  the  tax  thus  levied  upon  it  is  not  obnoxious  to  any  of  the  three 
coimtitutional  principles  invoked  in  this  case,  viz  : 
"1st.  That  the  citizens  of  each  State  shall  be  entitled  to  all  the  immunities  aud  privileges 

of  citizens  of  the  seviial  States. 
"2d.     That   Congress  nhall  have  power  to  regulate  commerce  with  foi-eigu  powers  and 

among  the  .seveial  States. 
"Sd.     That  no  State  shall  levy  any  impo.><ts  or  duties  on  imports  or  exports."    'J3  Ann. 
SiJ;  104  U.  8.  62-2. 

M.  The  constitutional  guarantee  that  the  citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  of  the  several  States  simply  prohibits  any 
inJuriouM  diMcrliuinutioii  against  the  products  of  other  States  or  the  rights  of  their 
citizeurt.  Hth  Wallace,  140  and  153.  The  tax  imposed  bears  alike  upon  all  the  pi-o*  erty 
within  this  State,  no  matter  who  may  be  the  owner  or  whei*e  it  is  produced,  and  does 
not  discriminate  against  the  products  of  other  States,  or  the  property  of  citizens  of 
other  Mates. 

4.  The  property  taxed  is  not  in  transit,  but  is  ou  cousigument  for  sale  in  Louisiana,  and 
mingled  with  the  mass  of  the  property  of  the  State,  and  taxable  as  all  other  property. 

:>.     The  terms  c\ports  aud  imports  in  the  constitutional  provision  invoked  have  reference 
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to  goods  brought  from  or  carried  to  foreign  conntries  alone,  and  not  to  goods  carried 
from  one  State  to  another.    3:^  Ann.  843 ;  1 14  U.  S.  622. 

The  taxation  in  qnestion  does  not  in  any  vrsky  infringe  apon  the  constitutional  provision 
relating  to  the  regulation  of  commerce.  "A  tax  on  property  that  may  be  the  subject  of 
commerce  under  congressional  regulatinnH,  is  not  a  tax  on  commerce.  Neither  is  a  tax 
on  property  which  has  been  the  subject  of  such  commerce,  where  it  Is  taxed  only  «h 
property,  snd  in  common  with  property  within  the  btate..'  'X\  Ann.  84,V  and  nuthoiities 
cit*«l. 


The  opiDion  of  the  Court  was  delivered  by  • 

Bermci>ez,  C.  J.  The  plaiutiff  company  appeals  from  a  judgineiit 
dissolviug  an  injanction  obtained  by  it,  prohibiting  the  defendant  as 
«r  oJ^V/o  State  tax  collector  from  selling  a  quantity  of  coal  lying  in 
boatB  at  a  distance  of  a  few  miles  from  Baton  Rouge,  in  the  Mississippi 
river,  to  pay  taxes  alleged  to  be  due  the  State  thereon. 

The  contention  is,  that  the  very  Uw  under  wliich  the  sheriff  and 
tax  collector  presumes  to  act  exempts  the  coal  from  taxation,  as  prop- 
erty in  transit  for  transportation  and  not  on  consignment  for  sale. 
Act  98  of  1886,  p.  133. 

It  is  urged  at  the  same  time  that  any  tax  on  the  coal  which  is  in 
transit  would  violate  the  Constitution  of  the  United  States  in  severcil 
particulars,  and  reference  is  made  to  Art.  1,  Sec.  8,  Clause  3  j  to  same 
atticle,  Sec.  10,  Clause  2,  and  to  Art.  4,  Sec.  2,  Clause  1,  and  Art.  1, 
Sec.  9,  Clause  5,  of  that  Constitution. 

Unnecessary  pains  have  been  taken  to  establish  the  elementary 
proposition  that  ^oods  in  transit  from  one  State  to  another  cannot  be 
lawfal  objects  of  taxation  during  their  passage  or  transportation 
in  the  State  or  through  the  States  lying  between  that  of  the  origin 
and  that  of  tlie  destination  of  the  goods. 

This  indisputable  doctrine  was  formally  applied  by  this  Court  in  a 
kindred  case,  Brown  vs.  Houston,  tax  collector,  33  Ann.  843i  and 
further  recognized  in  the  recent  case  of  Simmons  Hardware  Company 
vs.  McGuire,  sheriff  and  tax  collector,  39  Ann.  848. 

The  defenses  urged  in  the  present  case,  as  far  as  the  law  governing 
it  is  concerned,  were  offered  and  considered  Jin  the  Brown -Houston 
suit,  which  was  carried  by  writ  of  error  to  the  United  States  Supreme 
Court. 

After  an  exhaustive  examination  of  the  matters  involved,  that 
Court,  in  an  elaborate,  considerate  and^well  reasoned  opinion,  held 
those  defenses  untenable  and  affirmed  the  judgment  complained  of. 

The  Court  found  and  declared,  that  coal  mined  in  Pennsylvania  and 
sent  by  water  to  New  Orleans,  to  be  sold  in  ^open  market  there,  for 
account   of  the  owners  in   Pennsylvania,  becomes   inteririugled  on 
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arrival  there  (New  Orleans)  with  the  general  property  in  the  State  of 
Loaieiana,  and  is  subject  to  taxation  under  the  general  laws  of  that 
State ',  although,  it  may  be,  after  arrival,  sold  from  the  vessel  on 
which  the  transportation  was  made  and  without  being  landed  and  for 
the  purpose  of  being  taken  out  of  the  country,  on  a  vessel  bound  to  a 
foreign  port. 

In  a  subsequent  case,  alluding  to  this  ruling,  the  same  Court, 
through  the  same  learned  organ,  held  tliat  such  goods  having  arrived 
at  their  place  of  destination  may  be  taxed  in  die  State  to  which  they 
are  carried,  if  taxed  in  the  same  manner  as  other  goods  and  not 
by  reason  of  their  being  brouglit  into  the  State  from  another  State, 
nor  subjected  to  any  unfavorable  discrinnination.  Ooe  vs.  Errol,  106 
I'.  S.  527. 

A  review  of  the  coostitntionul  nrticle.H  invoked  and  of  the  whole 
jurirtprudence  uii  the  siibjtfct  :ind  mature  consideration  uf  the  recent 
ruliugH  just  nientioQed,  force  upon  the  mind  the  irresistible  conclusion 
that  by  "goods  m  ^-flii^^iV"  protected  from  nil  Statn  and  municipal 
taxation,  is  meant  goods  moving  from  one  State  to  another,  although 
delayed  in  transportion,  and  that  such  goods  become  lawful  objects  of 
such  taxation  the  moment  they  reach  their  destination  and  are  there 
kept  ready  and  ottered  for  sale  at  any  point  within  the  place  of 
destination. 

Such,  indeed,  is  the  formal  announcement^of  the  Supreme  Court  of 
the  United  States  in  the  Brown -Houston  case,  in  which  the  following 
language  occurs: 

"  It  cannot  be  seriously  contended,  at  least  in  the  abl^ence  of  any 
congressional  legislation  to  the  contraiy,  that  all  goods  which  are  the 
product  of  other  States  are  to  be  free  from  taxation  in  the  State  to 
which  they  may  be  carried  for  use,  or  sale.^'     Hage  633. 

Looking  now  into  the  facts  of  this  case,  it  appeals  that  the  coal  in 
question  was  sent  down  the  Mississippi  river  to  supply  the  Louisiana 
trade }  that  it  reached  its  destination  and  was  there  offered  for  sale, 
and  sold  in  part. 

The  facts,  it  true,  that  the  coal  was  and  is  kept  on  board  the  ttate 
which  carried  it,  was  not  unloaded,  and  not  consigned  at  this  or  that 
point  to  any  specially  autliorized  agent,  are  immaterial.  It  is  enough, 
that  it  was  in  the  charge  and  custody  of  one  or  more  persons,  who  had 
the  power  to  sell  it,  and  who  have  disposed  of  it  in  part  and  are  ready 
to  do  so  further. 

Judgment  affirmed. 
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No.  10.119. 
Amblie    Landry   et   al.   vs.   Joseph   and   Christopher    Landry  Ins  464 

1114    823 
ET   ALS.  , 

In  an  action  by  forc«d  bein  to  annnl  a  sale  by  their  ancestor  to  one  of  their  co-heim  of  aii      124     4^ 
immorable  for  a  stipulated  price  for  caah,  parol  evidence  is  admiuible  to  nbow  that  the  ^ 

real  consideration  of  the  conveyance  was  the  obligation  undertaken  by  the  heir  to  sup- 
port the  aged  ancestor  and  his  wife  during  their  natural  livei*.  bnch  an  obligation  is  in 
law  a  sufficient  consideration  for  the  conveyance. 
dioh  a  contract  is  really  a  donation  inUr  vivo*  with  an  onerous  condition,  and  such  a  dona- 
tion can  never  be  reduced  below  the  expenses  incurred  by  the  donee  to  perform  the 
charges. 

A    PPEAL  from  the  Tweuty-tliird  District  Court,  Parish  of  Iberville. 
./\.     Talbot,  J. 

C.  P.  Moore  and  Alex.  Hebert  for  Plaintiffs  and  Appellants: 

Heirs  may  contest  the  dniulated  sale  of  the  ancestor.    C.  C.  2444. 

Heirs  in  case  of  simulation  are  third  parties.    Acts  1884,  p.  12 :  4  Ann.  500 ;  11  Ann.  227. 

In  simulation  plaintiflT  need  only  show  that  the  title  is  a  mask,  and  he  int-erested  in  removing 

it.    11  Ann.  168. 
Burden  of  proof  is  on  he  who  claims  under  the  deed.    12  R.  95. 

Every  act  is  full  of  proof  of  itself.     C.  C.  2236.  2276 ;  7  N.  8.  209:  8  K.  206  ;  23  Aim.  589. 
Parties  cannot  question  their  own  acts.    4  H  199 :    4  R.  290.-    5  R.  200  :    2  Ann.  481 ;    3  Ann. 

280:  11  R.  275. 
Parol  evidence  not  admissible  against  written  instrnmentH,  except  to  show  want  of  consent 

throngh  fraud,  error  or  violence.    11  K.  275. 
-Conditious  of  the  act  cannot  be  altered  by  parol.    2  La.  446. 
Simulation,  being  a  nullity,   cannot  be  rRtiAe<1.     4  R.  204:    8  Ann.  4.12 ;   15  Ann.  572:  39 

Ann.  102. 
Katlficatiou  cannot  ett'ect  the  rights  of  tliirtl  parties.    C.  C.  2272 ;  1 1  Ann.  98. 
Prescription  cannot  be  founded  upon  a  nullity.    4  R.  201  :  8  Ann.  432  :  15  Aun.  572  ;  39  Ann. 

102. 
OoodfUth  necessary  to  support  prescription.    C.  C*.  3478,  3452 ;  31  Ann.  653. 
Donor  cannot  divest  himself  of  all  his  property.    C.  C.  1497 :  11  R.  302. 
Possessor  in  luid  faith  must  pay  rent.    33  Ann.  1174  and  cases  there  cited. 

Samuel  Matthews  for  Defendants  and  Appellees. 


The  oniniou  of  the  Court  was  delivered  by 

Poch£,  J.  The  purpose  of  this  suit  is  to  annul  a  sale  of  an  immov- 
able made  by  Mathurin  Landry,  plaintiff's  grandfather,  to  his  sons, 
the  defendants  herein,  in  April,  1867. 

The  conveyance  is  assailed  ns  a  simulation,  in  which  no  price  was 
paud,  and  the  action  is  mainly  predicated  on  the  provisions  of  Article 
"2444  of  the  Civil  Code,  which  reads  as  follows : 

"  The  sales  of  immovable  property  made  by  parents  to  their  chil- 
dren may  be  attacked  by  the  forced  heirs,  as  containing  a  donation  in 
disguise,  if  the  latter  can  prove  that  no  price  has  been  paid,  or  that 
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the  price  was  below  one-fourtli  of  the  real   value  of  the  immovable 
sold  at  the  time  of  the  sale.'' 

The  defense  18  substautially  tliat  the  true  consideration  of  the  trans- 
fer was  tlie  obligation  undertaken  by  the  defendants  to  provide  for 
the  maintenance  and  support,  during  the  balance  of  their  lives,  of  their 
aged  father  and  mother,  who  were  then  helpless  and  unable  to  sap-  * 
port  themselves,  owning  no  property  but  the  tract  of  land  thus  dis- 
posed of  by  them  ;  and  that  in  compliance  with  said  obligation  they 
had  supported  their  father  for  four  years,  and  their  mother  for  thirteen 
years,  to  the  datcot  the  death  of  both,  expending  in  the  discharge  of 
that  obligation  more  than  the  amount  of  the  price  stipulated  in  the 
sale,  which  was  the  sum  of  three  thousand  five  hundred  dollars. 

Hence  they  aver  that  if  not  good  as  a  sale,  said  conveyance  should 
be  legally  viewed  and  maintained  as  [an  onerous  donation  inter  vivos,. 
and  that  as  such  the  donation  cannot  be  reduced  below  the  expenses 
which  they  had  incurred  in  performing  the  charges  imposed  thereby. 

That  defense  having  prevailed  in  the  district  court,  plaintiffs  have 
appealed. 

The  first  contention  made  on  the  trial  grew  out  of  plaintiffs'  objec- 
tion to  parol  testimony  offered  by  defendants  to  ^how  the  alleged  true 
consideration  of  the  disputed  conveyance,  and  tarns  npon  the  argu- 
ment that  parol  evidence  cannot  be  admitted  against  or  beyond  what 
is  contained  in  the  acts.    C.  C.  2276. 

We  find  no  error  in  the  ruling  which  admitted  the  proffered  testi- 
mony. It  finds  ample  support  in  our  jurisprudence  and  in  Art.  1900^ 
Civil  Code,  which  provides  that : 

^^  If  the  cause  expressed  in  the  consideration  should  be  one  that  does 
not  exist,  yet  the  contract  cannot  be  invalidated,  if  the  party  can  show 
the  existence  of  a  true  and  sufficient  consideration.'^ 

The  construction  which  this  article  has  uniformly  received  at  the 
hands  of  this  Court  clearly  authorized  the  admission  of  parol  evidence 
to  prove  that  by  the  stipulation  of  a  price  paid  cash  in  the  sum  of 
$3500,  the  parties  understood  what  was  to  them  equivalent  thereto, 
the  obligation  of  the  purchasers  to  support  the  vendor  and  his  aged 
wife  during  their  natural  lives.  Deiabiguarde  vs.  Municipality,  3  Ann» 
130  J  Brown  vs.  Brown,  30  Ann.  966. 

In  the  recent  case  of  Dickson  vs.  Ford,  Clerk,  38  Ann.  737,  we  took 
occasion  to  make  a  thorough  and  extended  review  of  our  jurispru- 
dence on  this  subject,  by  which  we  were  confirmed  in  our  opinion  of 
the  necessity  and  wisdom  of  such  a  rule,  and  in  consequence  of  which 
we  were  induced  to  make  the  following  reflections : 
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'*  The  reason  or  the  philosophy  of  the  rule  which,  as  an  exception, 
flows  logically  from  the  very  terms  of  the  general  rule,  is  that  parol 
evidence,  jn  such  cases,  is  admitted,  not  against  or  beyond  wiiat  is  con- 
tained in  the  acta  as  a  contradiction  of  the  clear  recital  or  legal  mean- 
ing of  the  stipulations  contained  therein,  but  on  the  contrary,  to  give 
effect  to  the  contiact  arising  tlierefroni,  or  to  ascertain  the  true  intent 
of  the  parties  when  the  same  is  not  clearly  expressed  or  described 
therein." 

'^  As  thus  understood  and  construed,  the  rule  is  not  amenable  to  the 
charge  that  it  tends  to  destroy  or  impair  the  sanctity  or  biudiug  fore 
of  authentic  acts,  but  on  the  contrary,  it  tends  directly  to  enhance  the 
validity  and  efficacy  of  such  acts,  by  nubstituting  light  for  darkness, 
certainty  fur  obscurity,  and  truth  for  error." 

In  that  case  parol  testimony  was  admitted  to  show  that  the  consid- 
eration of  a  mortgage  purporting  to  be  an  indebtedness  wa^  really  to 
secui-e  the  mortgagee  on  his  signature  to  a  bond  furnished  by  tlie  mort- 
gagor. 

The  evidence  offered  by  the  defendants  in  the  instant  case  shows 
that,  at  a  fair  estimate,  the  expenses  incurred  by  them  for  the  support 
and  maintenance,  for  medical  treatment  in  their  last  illness,  and  for 
the  bnrial  of  their  aged  parents,  exceeded  by  far  the .  sura  of  $3500, 
stipulated  as  the  purchase  price  of  the  property  in  dispute.  Suck  ob- 
ligations have  been  held  to  be  a  trne  and  sufficient  consideration  in 
law  for  tlie  conveyance  of  immovable  property.  9  M.  85,  Vick  vs.  De- 
shantel ;  39  Ann.  — ,  Moore  et  al.  vs.  Wartelle  et  als  (not  yet  re- 
ported.) 

For  the  purposes  of  the  decree  which  we  propose  to  reuder  in  the 
canse,  it  is  perhaps  immaterial  to  specially  define  the  contract  which 
is  herein  assailed.  But  as  precision  is  always  desirable  in  announcing 
judicial  conclusions,  we  feel  impelled  to  hold  that  under  the  evidence 
the  true  nature  of  the  contiact  was  an  onerous  donation  infer  mvoSy 
and  that  the  evidence  is  amply  sufficient  to  shield  it  from  plaintiff's 
attack,  even  if  it  had  been  assailed  as  a  donation.  Having  been  held 
to  be  an  onerous  donation  it  is  protected  under  the  evidence  herein- 
above stated,  by  Art.  1514  C.  C,  which  reads: 

''Donations,  by  which  charges  are  imposed  on  the  donee  can  never 
be  reduced  below  the  expenses  which  the  donee  has  incurred  to  per- 
form them." 

Hut  in  answer  to  defendants'  suggestion  that  their  contract  is  good 
as  a  donation,  plaintiffs  take  the  position  that,  as  their  ancestor  had 
thereby  divested  himself  of  all  his  property, without  roserving  enough 
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for  hig  Hubftistence,  the  donation  was  null  and  void  ab  initio  under  the 
proviBions  of  Article  1497  of  the  Civil  Code. 

But  a  complete  answer  to  that  contention  is  furnished  by  Article 
1526  of  the  Code,  which  reads : 

'<  In  consequence,  the  rules  peculiar  to  donations  inter  vivos  do  not 
apply  to  onerous  and  remunerative  donations,  except  when  the  value 
of  the  object  given  exceeds  by  one-half  that  of  the  charges  or  of  the 
aervices." 

As  already  shown,  the  charges  imposed  on  the  donees  in  the  case  in 
hand  exceeded  the  value  of  the  object  given  ;  hence  the  attack  on  this 
donation  was  to  be  characterized  by  the  rules  of  law  applicable  to  an 
action  for  the  dissolution  of  an  ordinary  commentative  and  synallag- 
matic contract,  and  it  should  have  been  pi-eceded  by  an  offer  at  least 
to  return  to  the  donees  the  sums  disbursed  by  them  in  favor  of  the 
donor  and  of  his  wife  as  one  of  the  beneficiaries  under  the  onerous  do- 
nation. The  precise  point  was  presented  and  discussed  in  the  case  of 
Pugh,  executor,  vs.  Cantey,  83  Ann. ^"86. 

In  that  case  the  Court  ruled  as  follows : 

^*  Therefore,  as  in  a  suit  for  the  rescission  of  a  contract,  in  which  the 
plaintiff  must  put,  or  offer  to  put,  the  defendant  in  the  same  position 
in  which  he  was  before  the  contract,  in  the  case  of  an  onerous  dona- 
tion, the  donor  or  his  repiesentative,  who  seeks  the  rescission  of  tlie 
donation,  must  offer  to  return  what  he  has  received  from  the  donee,  as 
a  condition  precedent  of  the  suit.'* 

Of  course  no  such  offer  has  been  alleged  or  proven  in  this  case,  in 
which  the  contention  is  presented  only  on  appeal. 

As  far  as  the  record  shows,  it  never  occurred  to  plaintiffs  to  con- 
sider the  conveyance  as  a  donation  until  the  suggestion  was  made  by 
the  defendants  m  their  answer.  As  replications  are  not  allowed  under 
our  systems  of  pleadings,  the  alleged  nullity  of  the  donation  must  be 
considered  as  having  been  put  at  issue  by  the  mere  allegation  of  its 
existence  in  defendants'  answer.  Hence  the  door  was  open  to  plain- 
tiffs for  proof  of  any  offer  which  they  might  have  made  to  defendants 
as  a  means  of  placing  themselves  legally  into  line  for  an  attack  on  the 
onerous  donation. 

But  this  was  not  attempted,  and  hence  the  issue  now  tendered  by 
plaintiffs  is  not  in  the  case,  and  therefore  it  cannot  be  considered. 

Our  conclusion  is  that  the  judgment  rendered  by  our  learned  brother 
of  the  district  court  has  done  full  justice  to  the  parties,  and  that  it 
should  not  be  disturbed. 

Judgment  affirmed. 
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No.  10,132. 
Mrs.  Julia  A.  Wirt  bt  al.  vs.  Claude  Piktard.  Ij^  ^ 

'Tli«re  ean  be  no  TalSd  ftppolntnent  of  mi  admiDistrator  ubIms  Biush  appointment  U  made 
under  the  authority  of  an  order  therefor,  signed  either  by  the  Judge  or  the  clerk. 
Letters  of  administration  issued  in  the  absence  of  such  an  order  are  null  and  rold. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  West  Feli- 
ciana.    Foist f  J. 

WiekUffe  d  Fisher  for  Plaintiffs  and  Appellants. 
W.  W,  Leake  for  Defendant  and  Appellee. 


The  opinion  of  the  Conrt  was  delivered  by 

Todd,  J.  The  plaintiffs,  as  collateral  heirs  of  John  Marsden  Pin- 
tard,  seek  by  this  action  to  annul  the  letters  of  administration  issued 
to  Claude  Pintard,  the  defendant,  as  administrator  of  the  succession 
of  the  deceased. 

Among  other  grounds  of  nullity  urged  is  this  (quoting) : 

'*  That  there  was  no  order  of  the  judge  or  clerk  authorizing  the  issu- 
ance of  the  letters  of  administration.'' 

We  find  in  the  record  no  such  order,  and  this  omission  was  fatal. 
The  appointment  was  an  absolute  nullity. 

It  was  so  held  by  the  present  Court  in  the  case  of  the  succession  of 
Picard,  33  Ann.  1136,  a  case  presenting  the  precise  issue  now  before 
Qs.  It  is  unnecessary  for  us  to  report  here  the  reasons  which  led  us  to 
the  conclusion  stated.  They  can  be  found  at  length  in  the  opinion 
then  delivered,  which  weie-affirm. 

The  application  for  the  appointment  in  question  by  the  defendant 
was  regular,  and  notice  of  the  application  published  in  the  manner 
and  for  the  time  prescribed  by  law.  The  conclusion  reached  by  us 
4oe8  not  involve  the  dismissal  of  the  entire  proceeding,  but  only 
affects  the  alleged  appointment  by  reason  of  the  omission  referred  to 
and  which  the  remanding  ot  the  case  may  enable  the  parties  to  supply. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  avoided  and  reversed,  and  it  is  now  ad- 
jodgtrd  and  decreed  that  the  said  letters  of  administration  to  Claude 
Pintard,  as  administrator  of  the  succession  of  John  Marsden  Pintard, 
by  the  clerk  of  the  district  court  of  tlie  parish  of  West  Feliciana,  be 
Annulled  and  set  aside,  and  the  case  remanded  to  the  lower  court  to 
be  proceeded  with  according  to  law ;  defendant  to  pay  costs  of  both 
courts. 
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No.  10,  J  41.  ^ 

The  Statb  of  LorigiANA  vs.  M.  S.  Powell,  Tax  Collector  et  al 

I  Ui  ^aaI         Soreties  on  the  bond  of  an  officer  cannot  avail  themMlven  ot  lachen  or  omisRions  of  other 
110    4771  officers  of  the  State  in  the  perfoimaiire  of  dniiea  imposed  bv  law.  as  a  gironnd  of  dis- 

charge for  their  own  liability. 

They  cannot  plead  the  ineligibility  or  disqnalification  of  their  principal  an  a  defense. 

In  a  suit  against  a  defaulting  tax  collector  and  his  sareties.  certified  extracts  from  the  books 
of  the  Auditor  of  Pnblic  Acconnts,  showing  the  condition  of  his  account  with  the  State, 
are  competent  evidence,  and  afford  prima  facie  proof. 

A  tax  collector  is  properly  charged  with  the  fall  amount  of  the  tax  rolls  and  licenses, 
the  whole  of  which  he  is  presumed  to  have  collected,  until  rebutted  by  legal  voucher* 
lor  legal  payments  or  offsets. 

The  tax  collector  and  his  sureties  are  required  by  law  to  make  their  settlements  with 
the  Auditor,  and  to  see  that  any  oflbets  are  duly  entered  on  his  books :  and  if  they  neg- 
lect this  duty,  they  cannot,  by  parol  evidence,  contradict  the  accounts  of  the  Auditor, 
and  claim  credita  not  entered  therein. 
I  Sureties  are  not  released  because  the  collections  covered  by  their  bond  have  been  paid  into 
/  the  treasury  on  account  of  the  tax  collector  for  preceding  years.    Such  a  disposition 

was  itself  as  much  a  misappropriation  as  if  he  had  devoted  it  to  his  private  debts. 

A  power  of  attorney  to  bind  the  constituent  ''  upon  any  bond  whatsoever,  either  as  princi- 
pal or  surety,  and  to  sign  the  same  for  her  and  in  her  name,  either  as  principal  or 
surety,"  is  snch  express  and  special  power  as  is  required  by  Art.  3997  G.  C.  The  term 
special  as  therein  used  does  not  require  a  designation  of  the  particular  act  to  be  done. 

APPEAL  from  the  Eighth  District  Court,  for  the  Parish  of  East 
Cairoll.     Deloney^  J. 

a  S.   Wyly  and  T^^.  G,    Wyly  for  Plaintiff  and  Appellant : 

1 .  The  sureties  of  a  defaulting  tax  collector  cannot  escape  liability  on  the  ground  that, 
when  they  signed  the  bond,  they  did  so  in  error,  not  knowing  that  snch  tax  collector, 
qualifying  under  the  commission  issued  by  virtue  of  his  election,  was  delinquent  for 
collections  made  under  his  previous  appointment ;  that,  had  they  known  of  snch  defal- 
cation, they  would  not  have  signed  the  bond,  and  that  the  Auditor  was  at  fault  for  not 
publishing  him  as  a  defaulter.     ?  Ann.  118,377;  11  Ann.  549. 

8 .  They  cannot  set  up,  as  grounds  of  defeuse,  that  their  principal  was  ineligible ;  that  hia 
commission,  issued  in  contravention  of  a  prohibitory  law,  or  a  law  not  allowing  a  com- 
mission to  isue  to  a  defaulter;  and  that  the  bond  they  subscribed  is  invalid.  27  Ann. 
568;  7  Ann.  118,  377;  11  Ann.  549:  Board  of  School  Directors  vs.  Judice  and  others, 
decided  in  July,  1887,  39  Ann.  p   — . 

3.  They  cannot  complain  that  the  Governor  improperly  Issued  the  commission;  they  can 
make  no  defenses  that  their  principal  could  not  make,  except  that  their  right  of  subro- 
gation against  their  principal  has  been  impaired  by  some  act  of  the  obligee  in  such 
bond.  «2  N.  Y  88;  C  L.  51S ;  3:^  Ann.  383  ;  4  N.  S.  25;  11  Ann.  643;  37  Ann.  i>^  ;  7 
Ann.  lie,  370.  377;  11  Ann.  149;  33  Ann.  IT. 

4.  'I'he  principal  and  his  sureties,  having  subscribed  to  the  bond  while  he  assumed  to  set 
OS  tax  collector  under  his  commission,  are  estopped  from  denying  that  he  was  tax  col- 
lector, and  they  are  precluded  from  disputing  their  liability  on  the  bond :  their  liability 
is  fixed,  whether  the  title  of  the  officer  be  good  or  bad  ;  they  are  respoovible  for  his  acta 
while  he  occupies  the  office :  they  cannot  dispute  the  recitals  of  the  bond  which  they 
have  signed,  wherein  they  covenant  and  agree  to  become  responsible  for  the  fidelity  of 
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.  tbeir  priacipal.  11  Ann.  H43  ;  n  Ann.  568  ;  7  Ann.  118,  370 ;  31  Ann,  738  ;  36  Ann.  109  ; 
37  Ann.  :21  :  4  L.  107. 

5.  The  saretiea  cannot  be  heard  to  coniplaio  that  the  moneys  Tor  which  their  ptiocipal  .set- 
tled with  the  Anditor  and  Treaanrer  were  improperly  imputed  in  aach  settlement;  that 
the  total  amonnt  shonld  have  been  cradited  as  collections  on  the  roll  of  1884,  and  uo  pait 
thereof  should  have  been  applied  to  previous  years.  The  tax  collector  made  that  ctet- 
tlement  ander  oath,  as  required  bylaw.  He  could  not  deny  the  verity  of  that  settle- 
ment, nor  can  his  *  nreties,  who  vouched  for  his  fidelity  in  uiakinfs  proper  settlementa  as 
well  as  collections. 

S.  If  the  tax  collector  makes  collections  on  the  roll  of  one  year  and  applies  it  iu  settlement 
of  his  delinquency  for  previous  yeai s,  sncli  improper  application  iteelf  is  a  misappro- 
priation of  public  moneys,  for  which  his  sureties  are  responsible.     7  Ann.  118,  377. 

T.  The  Auditor's  certified  abstracts  are  admissible  in  evidence  to  show  the  state  of  public 
acoonnta  he  kept  with  a  delinquent  tax  collector.  The  Auditor's  books  are  i*ecortle  of 
the  Executive  Department,  and  are  the  highest  evidence  as  to  the  public  accounts  ol  the 
SUte  with  her  officers.     26  Ann.  268 ;  31  Ann.  423 . 

8.  Where  t^ere  is  a  delinquency,  the  sureties  of  a  tax  collector  are  authorized  to  take  pos- 
session of  the  tax  lists,  and  tbey  are  required  by  law  to  make  a  final  settlement  with 
Uie  Auditor  in  behalf  of  such  delinquent.  Having  failed  to  do  so.  they  are  in  default, 
and  they  cannot  be  heard  to  deny  the  correctness  of  the  Auditor's  books.  They  are  es- 
topped from  disputing  the  indebtedness  of  their  principal,  as  shown  in  the  certified  ab- 
sto-acts  from  the  Auditor's  books.  When  sued,  they  cannot  intixnluce  parol  evidence  to 
show  that  the  Auditor's  books  are  not  correct,  and  that  the  defaulter  was  entitled  to 

credits  not  entered  therein.    33  Ann.  351 ;  32  Ann.  974  ;  3  Ann.  6;4l ;  Act.  Ko. of 

Aeteof  188  ,  Sec . 

9.  Jn  making  the  partial  settlements  with  the  Audilor,  the  delinquent  tax  collector  was 
aware  ot  the  balances  owing  by  him  on  his  difiTerent  accounts  with  the  Auditor.  He 
made  his  sworn  settlement*,  showing  said  balances;  he  thereby  acquiesced  in.  approved 
of.  and  in  the  most  solemn  manner  admitted  histdebit  balances.  He  and  his  sureties 
are  estopped  from  denying  the  correctness  of  said  account. 

10.  When  the  sureties  offered  the  receipts  of  the  Treasurer  for  settlements,  made  by  the 
defaulting  tax  collector,  they  will  be  precluded  from  disputing  the  recitals  of  those  re- 
ceipt*, and  from  denying  that  the  funds  were  properly  applied,  as  stated  in  said  re- 
ceipts. 

11.  The  tax  collector  is  chargeable  with  the  full  amount  of  the  tax  itills,  and  if  he  does  not 
Mltle  by  a  given  date,  he  is  ipso  facto  a  defaulter.    31  Ann.  73H:  3  R.  150 :  10  Ann.  695. 

F,  F.  Montgomery  and  J,  W,  Montgomery  for   Defendants  and  Ap- 
pellees. 

J.  M.  Kennedy y  on  same  side  : 

Where  a  power  of  attorney  is  a  formal  written  instrument,  the  powers  confeti'ed  arc  to  be 
strictly  construed  The  meaning  of  general  words  will  be  restricted  by  the  context 
and  construed  with  reference  thereto;  and 

The  au'hority  will  be  construed  sti*ict)y.  so  as  to  exclude  the  exercise  of  any  authoiity  not 
warranted  either  by  the  actual  terras  used,  or  as  a  necessary  means  of  executing  the 
authority  with  effect.  Kwell's  Kvans  on  Agency,  p.  ^05;  Story  on  Agency  (Bennett's 
Edition.  1863),  pp.  76  and  93. 

General  words,  and  the  largest  powers,  mnst^be  couBtrued  with  reference  to  the  subject 
matter  of  the  procuration,  and  the  objecto  to  be  attained  or  subserved .  1  hey  cannot  be 
exercised  so  as  to  effect  acta  which  the  principal  could  not  be  presumed  to  intend,  and 
which  would  not  promote  the  apparent  ends  for  which  the  power  was  givtn.    They 
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muat  be  raalrioted  within  the  scope  and  spirit  of  the  instntment,  and  cannot  be  invoked 
as  authority  foreign  to  the  purposes  for  which  it  was  ffiven.  E  well's  Evans  on  Agency, 
pp.  208,  209,  dll :  Story  on  Agency,  p.  93,  $  83 ;  Bsnk  of  Chaileston  vs.  Hagan.  2  Ann . 
lOOfi;  Copley  vs.  Flint,  tf  S.  57;  Clay  vs.  Bynnm.  1  N.  S.,  p.  609;  Gates  vs.  Bell.  3 
Aon.  62. 

The  authority  of  an  agent  to  bind  his  principal  by  a  contract  of  suretyship  for  a  stranger, 
roust  be  express  and  special.  Gates  vs.  Bell,  3  Ann.  62;  State  vs.  Dasptt,  tax  collec- 
tor, et  als..  JO  Ann.  11.12 :  Wallace  vs.  Branch  Bank,  1  Ala.  565;  Kingsley  vs.  Bank,  :i 
Serg.  (Tenn.)  107. 

"  Where  the  things  to  be  done  are  not  merely  acts  of  administration,  the  p^wer  must  be  ex- 
press and  special."    C.  C,  Art.  2907;  H.  D..  p.  831,  No.  8. 

In  a  suit  upon  an  iiistmment  purporting  to  be  signed  not  by  the  defendent  personally,  but 
by  his  representative,  the  defendant  is  not  bound  to  admit  or  deny  his  signature  in  his  an- 
swer. And  if  it  is  denied,  or  not  adro{tte<l,  the  plaintiff  is  bound  to  prove  it  as  a  part,  of 
hiscas^.    C.  C.  2244,  2345;  20  Ann.  546;  1  Ann.  325;  33  Ann.  1313;  C.  P.  325. 

Where  oo  date  is  proven  in  a  priraie  instrument  dr  hort  the  act  itself,  it  has  no  date  except 
that  at  which  it  is  introduced  in  evidence.    20  Ann.  465;  6  N.  H.  132.  332. 

White  d-  Saunders^  on  same  side. 


The  opinion  of  the  Court  was  delivered  by 

Fbnnkk,  J.  M.  S.  Powell  was  elected  as  sheriff  and  ex  officio  tax 
-collector  in  1884,  and  was  commissioned  and  qualified  as  such  on  Jane 
16, 1884,  for  the  full  term  of  four  years.  In  June,  1885,  he  absconded, 
and  was  declared  a  defaulter  to  the  State  and  parish  for  a  large 
amount  of  taxes  not  accounted  for. 

The  present  action  is  brought  against  him  and  the  sureties  on  his 
oificial  bond.  A  separate  judgment  was  rendered  ngainst  his  succes- 
sion, he  having  died  after  suit  was  instituted,  for  the  amount  claimed, 
without  prejudice  to  the  rights  and  defenses  of  tlie  sureties,  as  to 
whom  the  case  was  subsequently  tried,  resulting  in  a  judgment  in  their 
fa  vol . 

Tlie  sureties,  admitting  their  signatures  to  the  bond,  filed  a  general 
denial  as  to  all  other  matters  and  also  certain  special  defenses. 

We  will  fir^t  consider  the  special  defenses,*which  go  to  the  root  of 
the  action,  viz : 

1.  They  show  that  Powell  had  held  the  same  office  during  several 
previous  years,  haviug  been  elected  as  his  own  successor ;  that  he  had 
been  a  defaulter  to  the  State  in  each  of  said  years ;  that  the  law  of  the 
State  required  the  Auditor  of  Public  Accounts  to  publish  annually 
the  names  of  all  defaulters ;  that  the  Auditor  faiilcd  to  make  such  pub- 
lication }  that  by  reason  thereof  the  fact  of  his  previous  defalcations 
was  concealed  from  them,  and  that  they  signed  the  bond  through  error 
in  ignorance  of  this  fuct,  which,  if  they  had  known,  would  have  pre- 
¥ented*them  from  signing  the  same. 
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2.  That  iiiidfr  Article  171  of  the  Constitution  the  aaid  Powell,  by 
reason  **f  his  aforesaid  defalcation,  was  ineligible  to  the  office  of 
sheriff,  and  that,  having  been  elected  and  commissioned  in  violation 
of  a  constitutional  prohibition,  the  bond  is  invalid  and  void. 

These  defenses  are  utterly  unavailing.  It  has  been  so  often  held 
that  sureties  on  the  bond  of  an  officer  cannot  avail  themselves  of 
laches  or  omissions  of  other  officers  in  the  performance  of  duties  im- 
posed by  law  as  a  ground  of  discharge  of  their  own  liability,  and  that 
the  ineligibility  or  disqualification  of  their  principal  is  no  defense^, 
that  a  mere  quotation  of  the  precedents  is  an  nil- sufficient  disposition 
of  those  defenses.  Board  vs.  Judice,  39  Ann.  896;  St.  Helena  vs. 
Burton,  35  Ann.  521  ;  Board  vs.  Brown,  3*^  Ann.  663;  State  vs.  Blohm, 
26  Ann.  538 ;  Mayor  vs.  Merritt,  27  Ann.  568 ;  State  vs.  Breed,  10  Ann. 
491  ;  State  vs.  Dunn,  11  Ann.  549  ;  State  vs.  Hayes,  7  Ann.  1 18  ;  Dun- 
can vs.  State,  id.  377;  Mayor  vs.  Blache,  6  La.  500. 

The  case  last  cited  learnedly  and  scientifically  disposes  of  the  de- 
fense of  eiTor,  based  on  concealment  or  failure  to  give  notice  of  piior 
defalcations. 

The  Staters  claim  is  based  upon,  and  sustained  by,  certified  extracts 
from  the  books  of  the  auditor  of  public  accounts.  The  admissibility 
and  sufficiency  of  such  evidence  are  disputed  by  defendants ;  but  it  is 
well  fettled  that  they  are  official  records,  kept  under  requirements  of 
law,  and  as  such  are  admissible  and  furnish  full  prima  facie  proof. 
State  vs.  Masters,  26  Ann.  268 ;  State  vs.  McDonnell,  12  Ann.  741. 

It  is  even  expressly  provided  by  law  that  such  certified  statements 
shall  be  held  sufficient  evidence  for  the  finding  of  an  indictment 
against  a  delinquent  tax  collector  and  *' shall  be  read  in  evidence 
against  thd  accused  on  the  trial  of  the  caee.^'  Act  No.  107  of  1884^ 
sec.  II. 

As  to  the  nature  and  effect  of  these  statements,  the  Court  has  said : 
**  The  process  of  computing  debits  and  credits  on  a  tax  collector's  ac- 
count is  very  simple.  He  is  charged  with  the  sum  total  of  the  rolls 
and  of  the  licenses,  and  it  is  for  him  to  offset  these  by  legal  vouchers 
for  legal  payments  and  by  a  delinquent  list  in  due  form.  The  tax 
collector  is  presumed  to  have  collected  all  that  is  on  his  roll  and  his 
number  of  licenses,  and  if  he  does  not  settle  by  a  given  day,  he  is  a 
defaulter  ipso  facto.  Everything  is  presumed  against  him.  He  is^ 
prima  facie  liable  for  the  whole  amount  of  the  assessment  roll,  and 
the  onus  of  proof  is  upon  him  to  show  discharge,  payment,"  etc. 
Police  Jury  vs.  Brookshier,  31  Ann.  736;   State  vs.  Guilbeaa,37  Ann. 
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718;  Vermillion  vs.  Comeaii,  10  Ann.  695;  Scarborougli  v».  Steyens,  3 
Rob.  147. 

The  defendants  have  failed  to  furniBh  any  legal  voucliers  whatever 
to  show  any  offsets. 

They  set  up  that  in  February,  1885,  Powell  made  large  payments  to 
the  State  treasurer,  which  they  claim  were  made  out  of  moneys  col- 
lected from  the  taxes  and  licenses  of  1884,  and  they  produce  the  treas- 
urer's receipts.  These  receipts  show  a  certain  amount  paid  on  ac- 
count of  taxes  and  licenses  of  1884,  which  credits  are  duly  entered 
and  allowed  in  the  auditor's  certified  accounts  herein  sued  on.  The 
balance  of  the  payments  are  expressly  imputed  by  tlie  receipts  them- 
selves to  taxes  and  dues  of  previous  years.  How  can  defendants  con- 
tradict the  receipts  offered  in  evidence  by  themselves,  and  of  what 
avail  would  such  contradiction  be?  The  payments  so  imputed  ope- 
rated a  discharge  of  the  dues  to  which  they  are  imputed,  and  how 
can  they  have  the  double  effect  of  discharging  others  to  an  equal 
amount  ? 

This  Court  has  expressly  held  that  sureties  are  not  released  because 
the  collections  covered  by  their  bond  have  been  paid  by  the  sheriff 
into  the  treasury  on  his  account  for  a  preceding  year. 

»*  The  disposition  of  it  alleged  by  the  defendants,"  says  the  Court, 
^*  was  as  mucli  a  misappropriation  as  if  he  had  used  it  in  the  payment 
of  his  private  debts."    State  vs.  Hayes,  7  Ann.  121. 

The  defendants  further  allege  that  the  blank  licenses,  with  which 
Powell  was  chaiged  to  the  amount  of  $5592.50,  were  never  used  by 
him,  but  were  turned  over  by  his  deputy  to  hii  successor  in  office— I 
C.  Hass — for  w'hicli  sum  th«y  claim  credit.  The  only  word  of  evidence 
in  the  rrcord  with  regard  to  tliis  important  allegation  is  this  statement 
by  r>a8s  as  a  witness  :  '*  T.  J.  Powell  was  in  charge  as  deputy  when 
I  took  possession.  He  turned  over  to  me  in  blank  State  licenses  for 
the  year  1885,  $55i)2." 

There  is  nothing  to  show  that  this  turning  over  w^as  ever  reported 
to  the  auditor  :  that  Bass  was  ever  charged  with  tlieni ;  what  he  did 
with  them,  whether  lie  disposed  of  or  accounted  for  them.  If  they 
had  been  returned  to  the  auditor,  or  charged  to  Bass,  or  otherwise  ac- 
counted for  to  the  State  in  any  manner,  the  auditor's  books  would 
show  it,  and  that  was  the  source  to  which  defendants  should  have 
looked  for  proof  that  this  valid  charge  against  their  principal  had  been 
legally  accounted  for.  Not  only  have  they  failed  to  bring  such  proof, 
l>ut  they  have  not  even  produced  the  blank  licenses,  which,  for  angh\ 
that  appears^,  may  have   been   used   and   never  accounted  for  to  the 
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State.  It  waa  to  the  State  that  Powell  was  boaud  to  accouut,  and  he 
failed  to  do  bo.  When  he  absconded,  the  law  provided  that  *'  his 
«aretieB  shall  be  authorized  to  take  into  their  hands  the  list  of  taxes 
remaining  unpaid  and  hold  the  same  until  his  successor  is  appointed 
and  qualifiedy  when  the  sureties  shall  immediately  make  a  final  setth- 
ment  with  the  auditor  as  provided  by  law.^^  Act  119  of  1882,  sec.  83. 
They  have  failed  to  uiake  this  settlement,  and  cannot  dispute  the  in- 
debtedness a«  charged  on  the  auditor's  books  upon  such  utterly  insuf- 
^cient  evidence. 

riie  same  reasons  apply  to  reject  their  claims  to  credits  on  account 
Of  taxes  collected  aud  property  adjudicated  to  the  State  for  taxes  of 
1884,  by  the  successor,  Hass.  There  is  no  proof  that  the  State  re- 
ceived any  account  of  these  collections  from  any  source,  and  it  is  to 
the  State  that  the  account  is  due. 

If  it  be  true  that  the  State  recovers  by  our  judgment  more  than  she 
is  entitled  to,  she  is  the  fountain  of  justice  and  defendants  may  find 
relief  by  application  to  the  other  departments  of  her  government ;  but 
we  must  hold  that  they  have  failed  to  establish  these  offsets  by  any 
competent  evidence. 

We  find  in  the  record  an  admisHiou  that  defendants  are  entitled  to 
credit;)  on  the  amount  claimed  in  the  sums  $78  and  $65,  and  shall 
allow  them. 

II. 
One  of  the  sureties,  Mrs.  Steinhardt,  iuterpo>>es  a  denial  of  her 
liability  on  the  bond,  because  her  name  as  surety  thereon  was  signed 
by  aij  agent  without  legal  authority.  The  power  of  attorney,  under 
which  the  agent  acted,  is  the  broadest  and  most  complete  that  could 
be  imagined.  It  seems  to  have  been  framed  to  confer  upon  the  agent 
not  only  every  possible  general  power,  but  to  confer  expressly  and 
specially  every  power  for  the  exercise  of  which  the  Code  requires  that 
the  authority  shall  be  express  and  special.  One  has  only  to  read  it 
with  the  articles  of  the  Code  before  him  to  discover  that  it  was  drawn 
with  direct  reference  thereto  and  with  the  plain  intention  of  confer- 
ring upon  the  agent  every  possible  power,  in  manner  and  form,  as  the 
Code  provides. 

We  make  the  following  extract  from  the  powers  granted :  '^  To 
draw,  endorse  or  accept  bills  of  exchange,  promissory  notes  or  bank 
checks;  to  bind  the  said  appearer  upon  or  to  any  &a/irf,  obligation, 
contract  or  agreement  whatsoever,  either  as  principal  or  as  surety 
thereto  or  thereon,  and  to  sign  the  same  tor  her  and  in  her  name*, 
either  as  such  principal  or  surety,  as  the  case  may  be." 
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Her  couDBel  qaotes  Copley  vb.  Flint,  6  Rob.  56.  In  that  case  the 
power  granted  was  to  make  and  endorse  notes,  drafts,  etc.,  and  the 
Coart  held  that  such  a  power  did  not  include  anthoritj  to  bind  the 
principal  as  sarety  to  a  contract,  saying :  *'  An  authority  to  endorse 
notes  or  drafts  is  different  from  one  to  bind  the  constituent  as  surety 
in  aolido.^'  Considering  that  the  power  to  bind  as  surety  is  not  men- 
tioned among  tlte  acts  specially  noted  in  C.  C.  2997,  but  is  only  in- 
cluded under  the  general  final  clause  thereof,  it  seems  clear  that  this 
mandate  was  drawn  especialy  to  meet  the  luling  in  Copley  vs.  Flint 
by  adding  the  special  power  to  bind  as  suret3^  We  have  considered 
all  the  other  authorities  quoted,  but  none  of  theui  meet  the  exigencies 
of  this  case. 

An  express  and  special  power  to  bind  the  constituent  as  surety  on 
*^any  bond  whatsoever ^^^  is  an  express  and  special  authority  to  bind  her 
on  this  particular  bond.  The  contention  that  the  term  specialy  as  used 
in  the  Code,  requires  a  special  authority  for  each  particular  act  is  un- 
reasonable and  unsupported  by  any  authority,  and  would  defeat  the 
purposes  of  mandates,  since,  if  the  constituent  were  required  to  grant 
a  new  authority  for  each  particular  act,  he  might,  with  less  incon- 
venience, perform  the  act  himself. 

If  her  agent  has  abused  the  trust  contided  in  him,  she,  being  »iti 
juris,  deliberately  invested  him  with  the  power,  and  it  is  just  that  she 
should  bear  the  loss  rather  than  the  State,  which  accepted  his  action 
under  her  express  and  special  mandate. 

In  framing  the  decree  we  shall  follow  the  precedent  in  Teutonia 
Bank  vs.  Wagner,  33  Ann.  732. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now  ad- 
judged and  decreed  that  the  State  of  Louisiana  have  and  recover 
judgment  against  the  defendants  severally,  to  wit:  Fred  G.  Bernard, 
Wm.  D.  Bell,  Nathaniel  Houghton,  Jason  Hamilton,  Frank  D.  Rago, 
Victor  M.  Purdy,  Oliver  M.  Cherry,  ^achariah  Goldenburg,  Alfred 
Lewis,  John  W.  Montgomery,  and  Mrs.  Henrietta  Steinhardt,  in  the 
sum  of  $15,818.92,  with  five  per  cent  per  month  interest  thereon  from 
September  25,  1885,  less  any  amount  that  may  have  been  collected 
under  the  judgment  against  the  succession  of  M.  S.  Powell ;  the  said 
judgment  to  be  operative  against  said  defendanta  Bernard,  Bell  and 
Houghton  up  to  the  sum  of  tlOOO  each  and  no  more  ;  against  Hamil- 
ton and  Rago  up  to  the  sum  of  t500  each  and  no  more ;  against  Purdy, 
'  Cherry,  Goldenburg  and  Lewis  up  to  the  sum  of  $2000  each  and  no 
more ;  against  the  said  Montgomery  up  to  the  sum  of  $3000  and  no- 
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more  ;  and  against  Mrs.  Henrietta  Steinhardt  ap  to  the  sum  of  $5000 
and  no  more — with  the  stipulation  that  there  shall  be  but  one  satis- 
faction of  the  entire  amount  due  plaintiff,  defendants  and  appellees 
to  pay  costs  in  both  courts. 


No.  10.140. 
The  Statb  of  Louisiana  vs.  M.  S.  Powell  et  al. 

When  .after  the  evidence  in  a  caae  is  closed  and  the  ar|{umeut  beg^ii,  one  of  the  parties  dis- 
covers  new  evidence,  the  effect  of  which  is  to  furnish  a  new  ground  of  defense  and  pre- 
sents an  aflBdavit  of  its  new  discovery  and  of  due  diligence,  and  when  it  is  apparent 
that  it  would  famish  ground  for  a  new  trial,  the  discretion  of  the  judge  in  opening  the 
case  and  permitting  a  sapplemental  answer  and  offering  of  the  evidence  under  it,  will 
not  be  interfered  with. 

Under  Art.  69  of  the  Constitution,  the  term  of  an  officer  appointed  by  the  governor  daring 
the  recess  of  the  Senate,  cannot  extend  beyond  the  end  of  the  next  ensuing  session  of 
the  legislature ;  and  where  the  same  name  is  subsequently  sent  to  the  Senate  and  con  • 
Armed  and  a  new  commission  is  Issued,  tlie  latter  is  a  distinct  appointment  and  requires 
a  new  bond. 

Sureties  for  the  fidelity  of  an  officer  appointed  for  a  limited  term  are  not  liable  for  his 
defaults  beyond  the  term  of  the  appointment  or  commission  under  which  the  bond  was 
famished. 

Provisions  of  law  authorising  officers  to  hold  over  until  their  successors  are  appointed  and 
qualified,  can  only  extend  the  liability  of  the  sureties  for  such  reasonable  time  as,  with 
dae  diUgence,  would  enable  the  successor  to  be  ippolnted  and  qualified. 

APPEAL  tVoiu  the  Eighth  District  Court,  Parish  of  East  Carroll. 
Deloney,  J. 

O.  8.  Wylyana  W.  G.  TTyiy,  for  Plaintiff  and  Appellant. 

J.    W.  Mantgomeryj  J.  M,  Kennedy  and  F.  F.  Montgomery^  for  De- 
fendants and  Appellees. 


The  ODinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  action  is  against  the  principal  and  sureties  on  an 
official  bond  of  M.  S.  Powell,  as  tax  collector  for  the  State  and  parish, 
executed  on  May  26,  1880. 

Powell  having  died  shortly  after  the  bringing  of  the  suit,  his  succes- 
sion was  made  a  party.  By  a  written  consent,  which  fully  reserved 
all  the  rights  and  defenses  of  the  sureties,  the  case  went  to  separate 
trial  against  the  succession  of  Powell,  resulting  in  a  judgment  in  favor 
of  the  plaintiff. 

The  sureties  filed  general  and  various  special  defenses  upon  which 
trial  was  begun.  After  the  evidence  had  been  closed  and  in  course  of 
16 
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tlie  argnmeDt,  the  defendant  smeties  applied  to  the  court  for  leave  to 
rtle  a  supplementary  answer  setting  fortli  that  M.  S.  Powell  was  ap- 
pointed sheriff  and  ex-o^^do  tax  collector  during  a  recess  of  the  Senate, 
to  fill  a  vacaney,  and  was  commissioned  thereunder;  that  under  the 
terms  of  the  constitution  of  the  State  said  appointment  and  commis- 
sion could  not  extend  beyond  the  end  of  the  ensuing  session  of  the 
General  Assembly :  that  the  bond  sued  on  was  executed  under  said 
appointment  and  commission  ;  that  subsequently,  at  said  ensuing  ses- 
sion, the  Governor  nominated  the  said  Powell  as  such  officer  for  the 
full  unexpired  term,  and  sent  said  nomination  to  the  Senate,  by  which 
body  it  was  duly  confirmed,  and  that  thereafter,  on  the  19th  day  of 
December,  1881,  a  new  commission  was  issued  to  said  M.  S.  Powell, 
under  which  he  qualified  by  taking  the  oath.  The  said  commission 
and  oath  of  office  were  annexed. 

The  application  farther  set  forth  tliat  said  facts  had  been  discovered 
on  that  morning,  and  were  not  before  known  to  the  defendants  ;  not- 
withstanding due  diligence  that  they  did  not  make  the  application  for 
delay,  but  only  to  obtain  justice. 

The  judge  permitted  the  answer  to  be  filed  and  the  commission  and 
oath  to  be  received  in  evidence,  over  the  objection  of  plaintiflfs  coun- 
sel, who  reserved  exception  to  the  ruling. 

That  exception  is  vehemently  pressed  in  this  Court;  but  we  think 
it  has  no  substantial  merit.  It  was  obvious  that  if  the  nevrly-dis- 
covered  evidence  and  the  defense  bused  thereon  had  merit,  it  would 
be  ground  for  a  nevv  trial.  What  advantage  could  result  to  either 
party  from  proceeding  with  a  vain  trial,  which,  if  terminating  ad- 
versely to  defendants,  would  certainly  have  to  be  reopened  in  order  to 
let  in  the  newly-discovered  evidence  ? 

The  diligence  and  good  faith  of  defendants  are  not  questioned,  nor 
is  the  truth  of  the  facts  presented  by  them  disputed. 

On  the  contrary,  we  find  in  the  record  the  following  admission  :  "  It 
is  admitted  that  M.  S.  Powell  was  first  appointed  and  commissioned 
sheriff  (ex-officio  tax  collector)  to  fill  a  vacancy,  during  the  recess  of 
the  Senate,  and  that  the  bond  sued  on  in  this  case  was  given  under 
said  commission.'' 

If  plaintiff  were  surprised  by  this  new  issue  and  evidence,  and  de- 
sired opportunity  to  furnish  any  countervailing  proof,  he  would  have 
been  undoubtedly  entitled  to  a  continuance  j  but  he  applied  for  none, 
nor  is  it  pretended  that  any  benefit  would  have  been  derived  from  one. 
We  are  not  disposed  to  encourage  loose  practice ;  but,  under  the  cir- 
cumstances of  thie  case,  we  do  not  feel  authorized  to  interfere  with 
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the  large  discretion  vested  in  inferior  courts  iD  sach  matters,  the  exer- 
cise of  which  in  the  present  instance  seems  to  as  to  liave  been  wise 
and  promotive  of  the  ends  of  justice  and  a  safe  and  speedy  termina- 
tion of  the  controversy  between  the  parties. 

For  reasons  which  will  be  more  fully  presented  in  another  case 
(No.  10,141),  decided  this  day,  we  coasider  tliat  the  original  defenses 
of  the  defendants  have  no  merit,  and  the  defense  above  referred  to  is 
the  only  one  now  requiring  examinatioD. 

Article  69  of  the  Constitution  provides  :  "  The  Governoi  shall  Imve 
power  to  Hll  vacancies  that  may  happen  duri ug  the  recess  of  the  Sen- 
ate, in  cases  not  otherwise  provided  for  in  tliis  constitution,  by  grant- 
ing commissions  which  shall  expire  at  the  end  of  the  next  session  ; 
but  no  person  who  has  been  nominated  for  office  and  i-ejected,  shall  be 
appointed  to  the  same  office  during  the  recess  of  the  Senate.  The 
failnre  of  the  Grovemor  to  send  into  the  Senate  the  name  of  any  per- 
son appointed  for  office,  as  herein  provided,  shall  be  equivalent  to  re- 
jection." 

Under  this  article  the  Governor  appointed  and  commissioned 
Powell,  and  the  bond  sued  on  was  furnished.  That  commission  could 
not  possibly  extend  beyond  the  end  of  the  next  session  of  the  General 
Assembly  ;  but  having  been  subsequently  nominated  and  confirmed 
by  the  Senate,  Powell  received  a  new  commission,  and  took  a  new 
oath,  under  which  he  continued  to  exercise  the  duties  of  the  office 
until  Ji  ne  16,  1884,  but  without  furnishing  a  new  bond. 

The  suit  iu  this  ease  is  for  taxes  collected  and  not  accounted  for  be- 
tween the  date  of  the  bond,  May  20,  1880,  and  June  16,  1884. 

The  question  is  whether  def<'ndants  are  liable  except  for  moneys  col- 
lected during  the  term  of  the  commission  under  wbich  the  bond  was 
furnished,  which  was  limited  to  the  end  of  the  ensuing  session  of  the 
legislature,  to-wit:  December  24,  1881. 

The  question  is  by  no  means  new.  From  the  time  of  Lord  Hale  it 
has  been  presented  to  courts  in  every  variety  of  aspect,  and  it  has  been 
held  uniformly  that  sureties  fox  the  fidelity  of  an  officer,  appointed  for 
a  limited  term,  are  not  liable  for  his  defaults  beyond  the  term  of  the 
appointment  or  commission  under  which  the  bond  was  furnished ;  and 
thia  is  not  affected  by  the  fact  that  the  terms  of  the  bond  are  not  so 
restricted  or  that  the  officer  continues  in  office  as  his  own  successor 
without  furnishing  a  new  bond. 

The  first  and  leading  case  was  that  of  Arlington  vs.  Merricke,  3 
Saaod.  403,  where  one  had  been  appointed  as  deputy  postmaster  for 
the  term  of  six  months,  and  furnished  a  bond  with  the  broadest  possi- 
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ble  condition  that  he  should  faithfully  perform  ''for  and  during  all  the 
time"  that  he  should  continue  as  deputy.  He  continued  beyond  the 
six  months,  and  effort  was  made  to  hold  him  for  subsequent  defaults  ; 
but  Lord  Hale  rejected  the  claim  holding  that  the  sureties  only  in- 
tended to  bind  themselves  for  the  original  term  of  his  appointment, 
and  that,  otherwise,  they  might  be  held  accoantable  during  the  whole 
life  of  the  principal. 

A  case  strikingly  similar  to  the  instant  one  came  before  the  Supreme 
Court  of  the  United  States.  Under  a  provision  of  the  U.  S.  Statutes, 
almost  identical  with  Art  69  of  our  Constitution,  the  President  was 
authorized,  in  the  recess  of  the  Senate,  to  make  appointments  by  grant- 
ing commissions  to  expire  at  the  end  of  the  next  session.  The  Presi- 
dent so  appointed  Samuel  Reed,  who  qualified  and  furnished  bond. 
At  the  ensuing  session  the  President  sent  his  name  to  the  Senate  and 
after  his  confirmation  issued  a  new  commission,  after  which  he  con- 
tinued in  office,  but  without  furnishing  a  new  bond.  It  was  claimed 
that  this  was  one  continuing  appointment,  the  second  commission  oper- 
ating only  as  a  continuation  of  the  first  ^  but  the  Court,  through  Mr. 
Justice  Story,  held  otherwise,  and  that  the  obligatory  force  of  the  bond 
was  confined  to  acts  done  while  the  first  commission  had  a  legal  con- 
tinuance and  could  not  go  beyond  it.  United  States  vs.  Kirpatrick,  9 
Wheat,  720. 

We  have  carefully  considered  the  cases  of  Shepherd  vs.  Haralson, 
16  Ann.  134,  and  Kelly  vs.  Gilly,  5  Ann.  534,  but  do  not  find  them  in 
conflict  with  the  foregoing.  In  the  first  mentioned  case  it  is  expressly 
stated  :  ''  The  48th  Article  of  the  Constitution  of  1852 '^  (correspond- 
ing to  Art.  69  of  our  present  Constitution)  ^'on  the  subject  of  vacan- 
cies, has  no  application  to  the  case  at  bar.  There  was  no  vacancy  in 
the  office  at  the  date  of  Huralson^s  recess  appointment.'^ 

This  clearly  indicates  that  the  decision  was  not  intended  to  apply  to 
cases  arising  under  that  article. 

In  the  5th  Annual  case  the  Art.  51  of  the  Constitution  of  1845  was 
not  referred  to,  and  the  decision  was  confined  to  the  peculiar  ca^e 
of  notaries.  The  decision  was  that  under  the  laws  regulating  that 
office,  '*  every  person  appointed  a  notary  is  entitled  to  hold  office  for 
four  years  from  the  date  of  his  appointment,"  without  refei-ence  to  the 
question  of  vacancies  or  to  the  length  of  the  unexpired  term  of  his 
predecessor. 

It  would  require  a  very  unequivocal  precedent  to  justify  us  in  hold- 
ing that  an  appointment  and  commission,  which  the  Constitution  pos- 
itively says  ^<  shall  expire  at  the  end  of  the  next  session,"  could  be  helcl 


NEW  ORLEANS,  MARCH,  1888.  245 

State  V8.  Powell  et  al. 


as  coDtinniDg  for  a  longer  terin.  The  argument  in  the  Kirkpatrick  case 
is  applicable  and  mianswerable. 

It  has  been  farther  frequently  held  that  the  liability  ot  the  surety  is 
not  extended  by  provisions  of  law  to  the  effect  that  the  officer  con- 
tinues in  office  until  his  successor  is  qualified.  It  is  the  duty  of  the 
State  to  appoint  his  successor  and  to  require  hiip  to  qualify,  and  in 
case  be  fails  to  appoint  some  one  who  will.  It  cannot,  by  neglecting 
these  duties  and  suffering  an  incumbent  to  hold  on,  prolong  the  lia- 
bility of  the  sureties  beyond  the  term  contemplated  in  their  bond. 
Mayor  vs.  Crowell,  40  N.  J.  Law,  207 ;  Mayor  vs.  Horn,  2  Harr.  Dela- 
ware, 190;  Commissioners  vs.  Greenwood,  I  Desauss.  S.  C.  450; 
Chelmsford  vs.  Demarest,  1  Gray,  (Mass.)  1  ;  Leadley  vs.  Evans,  2 
Bing.  32;  Liverpool  Co.  vs.  Harpley,  6  East,  507;  Peppiu  vs.  Cooper, 
2  B.  and  A.,  431 ;  Bigelow  vs.  Bridge,  8  Mass.  275. 

The  four  cases  first  above  cited  from  New  Jersey,  Delaware,  South 
Carolina  and  Massachusetts,  examine  these  quesMons  very  closely  and 
dispose  of  every  point  made  by  plaintiff. 

Possibly,  as  held  in  40th  New  Jersey,  the  liability  under  the  bond 
might  be  held  to  extend  to  such  reasonable  period  beyond  the  term  of 
office  as  would  enable  a  successor,  in  the  exercise  of  due  diligenC/C,  to 
l>e  appointed  and  qualified.  But  in  this  case  there  was  no  diligence 
and  no  effort  whatever  to  require  proper  qualification  by  the  furnish- 
ing of  a  new  bond. 

We,  therefore,  hold  that  defendants  are  only  responsible  for  taxes 
collected  and  not  accounted  for  between  the  dates  of  May  20, 1880,  and 
December  24, 1881. 

The  evidence  in  the  case  does  not  enable  us  to  ascertain  with  cer- 
tainty the  amount  so  due,  and  we  shall  remand  the  case  on  th^t 
ground. 

A  special  ground  of  defense  is  presented  by  Mrs.  Bettie  Jenckius, 
administratrix  of  the  succession  of  D.  C.  Jenckins,  one  of  the  sureties. 
The  suit  was  undoubtedly  against  the  succession  of  Jenckins,  but.  it 
was  alleged  that  Mrs.  Jenckins  '*  was  administering  the  succession  as 
natural  tutrix  of  his  minor  child,'^  and  citation  was  served  on  her. 
She  appeared  with  all  the  other  sureties  and  joined  in  the  answer.  On 
the  trial  she  offered  evidence  showing  that  she  had  been  duly  ap- 
pointed and  qualified  as  administratrix  and  was  not  administering  as 
natural  tutrix.  We  think  the  point  has  no  merit.  The  suit  was 
against  the  succession;  she  was  alleged  to  be  administering  it;  Hhe 
waH  actually  its  administratrix ;  and  having  been  cited  and  having 
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aDswered,  we  think  she  made  the  saccessioD  a  party,  with  fall  author- 
ity to  repreaoDt  it  3  and  cannot  avail  herself  of  a  mere  misdescription 
of  the  tiile  under  which  she  administered,  which  was  not  excepted  to. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  that  the  case  be 
remanded  to  tlie  lower  court  to  be  there  proceeded  with  according  to 
law  and  to  the  views  herein  expressed,  appellees  to  pay  costs  of  appeal. 


No.  10,011. 
Edward  Morgan  vs.  Tony  Nagodish  et  als. 

An  action  brought  under  the  proTisions  of  a  special  sUiUite  iH  not  neceesarily  petitory  or 
poBsessory.    It  may  be  »ui  gemrU, 

A  suit  brought  under  Act  106  of  18&6— it  being  an  act  to  encourage,  protect,  regulate  and  . 
develop  the  oyster  industry  in  this  State— is  necessaiily  predicated  on  apparent  title 
and  possession  as  owner  of  the  lands,  acquired  iix>iirthe  State  or  United  States  govern- 
ment prior  to  the  passage  of  the  act,  by  the  claimant  of  the  excltuive  right  to  use  the 
bayous,  lakes,  etc.,  which  make  into  or  run  tiirough  them,  for  the  purpose  of  planting 
oysters  and  other  shell  fish.  The  terms  of  said  act  do  not  include  them  within  its 
designation  of  common  property. 

If  the  salt  water  ascertained  to  be  in  a  bayou,  lake,  cove,  or  inlet  adjacent  to,  or  connected 
with,  an  arm  of  the  Gulf  of  Mexico,  does  not  i*eanlt  from  an  overflow  that  is  occasioned 
by  high  tides  flooding  its  banks :  but,  in  the  first  instance,  enters  an  arm  of  the  golf, 
and  thence  passes  into  said  bayau,  lake,  etc.,  and  is  there  combined  with  fresh  water  de* 
rivefl  from  other  sources,  same  cannot  be  considered  as  an  arm  of  the  sea,  nor  it«  banks 
the  seasho^ . 

All  that  tract  of  land  over  which  the  gieateiit  water-flood  extends  itte^f  is  the  seashore 

"  High  seas  "  mean  that  portion  of  the  sea  which  washes  the  open  co€ut,  and  do  not  indade 
the  combined  salt  and  f^esh  waters  which,  at  high  tide,  floo<l  the  banks  of  an  adjacent 
bay,  bayou  or  lake. 

4    PPEAL  from  the  Twenty-fourth  District  Court,  Parish  of  Plaque- 
jt\.     mines.    Livaudais,  J. 

F.  (J,  ZacJiarie  for  Plaintiff  and  Appellee :  / 

The  action  here  corresponds  more  nearly  to  the  "  petitory  "  than  the  "  possessory."  as  it 
is  based  on  ownership.  It  closely  resembles  the  action  of  trespass  of  the  Common 
Law,  OT  quare datisum /regit.— See  Bnrrell  and  Bouvier's  dictionaries;  verb,  'trea- 
pass"  and  "  quareolausum  fregit,"  in  which  action  ownership  must  be  alleged  and 
proved. 

The  Articles  of  the  Civil  Code,  on  the  Seashore,  which  are  identical  with  the  Roman  Law. 
are  to  be  interpreted  by  the  same  rules  as  those  of  the  Code  Napoleon.  Merlin,  torn. 
U;  verb.  Rivages  de  la  Mer,  p.  115. 

Section  2.  Act  106  of  Louisiana,  1886,  gives  to  the  riparian  proprietor  of  banks  of  streams 
"the  exclusive  right  to  use  said  body  or  bodies  of  water,  for  planting  oysters  and  other 
shellfish,"  and  such  owner  and  proprietor  has  the  right  to  eivjoin  others  from  using 
it,  by  allowing  them  two  years  to  remove  any  oyster  beds  alre^Mly  planted.  Sec.  5,  Act 
106,  1886. 

The  right,  accorded  by  special  statute,  is  only  a  confirmation  of  that  established  already 
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by  the  Civil  Law,  and  even  if  It  did  not  already  ezint,  the  State,  as  a  sovereign,  has 
the  right  to  oontrol,  regulate,  lease,  give  or  grant  exclusive  use  of  the  oyster  fisheries 
in  its  navigable  waters,  to  its  subjects  or  citizens,  even  where  such  fisheries  are  natural 
reefs.  16  Peters,  370,  357,  358,  366  ;  I  Howard,  103 ;  3  Howard,  22C ;  7  Howard,  556 ;  9 
Howard,  636 ;  15  Howard,  433,  433  ;  18  Howard.  74,  75 ;  3  Wall.,  736;  6  Wall  436  ;  4  Otto, 
338,394;  15  Otto,  491. 

jE.  Hotoard  MeCaleh  for  Defendants  and  Appellants : 

▲  plaintiff  cannot  maintain  an  injunction  suit  forbidding  defendants  "  from  landing, 
going  on,  camping,  planting  or  bedding  oysters  on  the  water  front  of  isnd,  or  otherwise 
trespassing  in  any  manner  whatsoever  upon  "  land  claimed  by  him.  8nch  an  action  is 
a  nondescript,  neither  petitory  (C.  P.  Arts.  43,  et  seq,)  nor  possessory  in  character— C. 
P.  Art.  49.  "  Trespass  does  not  lie  for  taking  shell  fish  between  high  and  low  water 
mark."    Peck  vs.  Lockwood,  5 Day,  3*2. 

The  State  cannot  confer  title  upon  an  individual  to  the  seashore,  because  it  is  common 
propetty,  not  susceptible  of  private  ownersbip .  Bev.  C.  C.  450,  451,  453,  453;  18  L.  334  ; 
Institutes  of  Justinian,  Lib.  II,  Tit.  1.  §§  1,  3,  5 ;  Cehsus  Lib.  XV.  Dig.;  Dig.  Lib.  1  Tit. 
XVI ;  L.  96 ;  Jovolenus  Lib.  II  ex  Cassio ;  Morean's  and  Charleton's  Partidas,  Vol.  p. 
535  L.  3  and  p.  336  L.  4  and  6. 

The  articles  of  our  Code  are  taken  from  the  Roman  law,  which  differs  from  the  French 
law,  relating  to  the  sea  and  its  shores.  Note  to  Art.  1,  Sec.  1,  No.  115  of  Tit.  Ill  Do- 
mat's  Civil  Law  by  Strahao,  Cushing's  £d.  The  Roman  law  was  framed  with  reference 
to  the  Mediterranean  Sea,  while  the  French  Ordinances  concerning  the  seashore  had  in 
view  the  Atlantic  Ocean.    Merlin  Ques.  de  Droit ;    Bivegas  de  la  Mer. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiff  claims  to  be  the  owner  of  a  tract  of 
eight  hundred  acres  of  land  by  a  regular  chain  of  title  from  the  State, 
with  all  the  rights,  privileges  and  servitudes  appertaining  thereto,  and 
alleges  himself  to  be  in  possession  thereof.  He  avers  that  this  prop- 
erty is  subject  to  tidal  overflow,  as  shown  by  the  official  plan  of  sur- 
vey ill  the  State  land  office  ;  and  that  patents  were  issued  therefor  on 
the  13th  of  February,  1878. 

He  furtlier  avers  that  the  several  defendants,  composing  a  small 
colony  of  Austrian  fishermen,  are  now  and  have  been  in  the  habit  of 
trespassing  upon  said  lands,  camping  thereon,  bedding  and  planting 
oysters,  and  committing  other  and  divers  acts  of  trespass,  without 
color  of  right,  or  warrant  of  law,  and  in  disregard  of  his  rights  as 
owner,  and  against  his  protest,  and  from  which  he  has  suffered  dam- 
ages to  the  extent  of  8250. 

He  prayed  for  and  obtained  an  injunction  against  them,  restraining 
and  prohibiting  them  from  landing  or  campiug  on  same,  and  from 
planting  and  bedding  oysters  on  the  water  front  thereof,  and  from  other- 
wise trespassing  thereou  )  and  he  prays  judgment  perpetuating  his 
injunction. 

The  defense,  as  set  out  in  defendant's  answer,  is  fourfold  : 
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1.  That  plaintiff  is  without  right  to  maiDtain  this  actioD  and  stand 
in  judgment. 

2.  A  general  denial. 

S,    A  special  denial  of  his  ownership  and  possession. 

4.  An  averment  that  they  are,  and  have  been  for  several  years,  en- 
gaged in  fishing  and  bedding  oysters,  at  a  place  known  as  Bayou  Cook, 
an  arm  of  the  Gulf  of  Mexico,  and  a  part  of  the  seashore,  on  which 
they  have  built  cabins  for  shelter,  and  have  been  accustomed  to  moor 
their  boats  and  the  like;  and,  that  said  seashore  is  common  property, 
not  susceptible  of  private  ownership. 

I. 

On  the  trial  the  defendants  objected  to  the  introduction  of  proof  of 
the  plaintiffs^  title,  on  the  ground  that  this  is  a  possessory  action. 

We  do  not  so  regard  it.  It  is  an  action  that  is  sui  generis,  and 
brought  under  the  provisions  of  Act  106  of  1886,  it  being  an  act  to 
'*  encourage,  protect,  regulate  and  develop  the  oyster  industry  in  this 
State,"  etc. 

Section  one  of  that  act  provides  that  all  "  the  beds  of  rivers,  bayous, 
creeks,  lakes,  coves,  inlets  and  seashores  bordering  on  the  Gulf  of 
Mexico,  and  all  that  part  uf  the  Gulf  of  Mexico  within  the  jurisdic- 
tion of  this  State  and  not  heretofore  sold  *  •  *  shall  continue 
and  remain  the  property  of  the  State  of  Louisiana,  and  may  be  used 
as  a  common  by  all  the  people  of  the  State,  for  the  purposes  of  fishing 
and  taking  and  catching  oysters  and  other  shell  fish,  subject  to  the 
restrictions  hereinafter  imposed ;  and  no  grant,  or  sale,  or  conveyance 
shall  hereafter  be  made  by  the  register  of  the  State  land  office  to  any 
estate,  or  interest  of  the  State  in  any  natural  oyster  bed,  or  shoal, 
whether  said  bed  or  shoal  shall  ebb  bare  or  not." 

The  provisions  of  section  two  are  "  that  if  any  river,  bay,  lake, 
bayou,  cove,  inlet  or  pass  makes  into  or  runs  through  the  land  of  any 
person,  and  is  comprised  within  the  limits  of  his  lawful  survey,  such 
person,  or  other  lawful  occupant,  shall  have  the  exclusive  right  to  use 
said  body  or  bodies  of  water  for  planting  oysters  and  other  shell  fish  ; 
but  the  right  of  the  owners,  or  occupants  of  land,  on  any  other  shores^ 
bays,  rivers  or  bayous  within  the  jurisdiction  of  the  State,  shall  ex- 
tend to  ordinary  low  water  mark  -y  but  it  is  not  intended  thereby  to 
deprive  them  of  the  privilege  extended  to  others  by  the  first  section  of 
this  act." 

From  a  perusal  of  the  quoted  provisions  of  the  statute  it  is  clear 
that  the  evidence  objected  to  was  competent.  This  testimony  was 
necessary  in  order  that  we  may  determine  whether  the  lands  had  been 
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sold  by  the  Stat«  prior  to  the  passage  of  the  law  ;  whether  the  beds  o 
rivers,  bayous,  creeks,  lakes,  coves,  inlets  and  shores  thereon  may  be 
"  used  as  a  common  "  by  the  defendants  for  the  purpose  of  fishing  and 
taking  and  catching  oysters  and  other  shell  fish ;  or,  being  situated 
within  the  limits  of  plaintiff's  property  acquired  from  the  State  prior 
to  the  passage  of  said  law,  he  is  entitled  to  the  exclusive  right  to  use 
said  bodips  of  water  thereon  '<  for  planting  oysters  and  otlier  shell 
fish.'' 

The  judge  a  quo  did  not  err  in  admitting  the  testimony. 

li. 

Defendant's  counsel  also  urged  objections  in  the  court  below  to  the 
introduction  of  a  certificate  executed  by  James  L.  Lobdell,  register  of 
the  State  land  office,  which  purports  to  verify  as  correct  the  annexed 
sketch  of  the  lands  in  controversy,  and  as  ''  taken  from  approved  maps 
on  file  in  his  office,"  on  the  ground  that  he  is  incompetent  to  grant  the 
same. 

He  further  objected  to  the  introduction  of  a  certified  copy  of  a  sur- 
vey made  by  Rightor  and  McCullom,  surveyors,  in  1840,  and  also  of  a 
list  uf  swamp  and  overflowed  lands  approved  to  the  State  by  the 
United  States,  accompanied  by  the  certificate  of  approval  of  the  sur- 
veyor general  of  the  State,  showing  those  in  question  to  have  been 
''  swamp  lands,"  on  the  grounds  following,  viz : 

1.  That  said  survey  was  not  made  in  conformity  to  act  of  Congress, 
approved  March  2,  1849. 

2.  That  said  surveyors  were  not  authorized  to  make  tlie  said  selec- 
tions. 

3.  That  the  certificates  are  informal  and  incomplete  and  inad- 
missible, and  do  not  establish  any  fact  at  issue  in  this  case,  and  same 
are  not  worthy  of  credence,  and  not  the  best  evidence. 

He  further  objected  to  che  introduction  in  evidence  of  a  certified 
extract  and  plan  fiom  the  office  of  the  United  States  surveyor  general, 
OD  the  ground  that  the  register  is  unauthorized  to  grant  any  such  cer- 
tificate— the  record  or  a  certiBed  copy  thereof  being  the  best  evi- 
dence. 

These  several  objections  having  been  overruled  and  the  documents 
admitted,  the  defendants'  counsel  reserved  bills  of  exception. 

Under  the  express  terms  of  R.  S.  Sec.  2930,  we  are  of  the  opinion 
that  the  register  was  competent  to  grant  said  certificate. 

The  objections  niade  to  the  certified  copy  of  the  survey  of  swamp 
lands,  and  the  certificate  of  approval  by  the  surveyor  general,  appear 
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to  U8  to  be  technical,  and  wljatever  force  same  may  have,  go  to  their 
effect  only. 

The  objection  to  the  certified  extract  from  the  surveyor  general's 
office  is  covered  by  a  familiar  rule  of  practice.  There  was  no  neces- 
sity for  the  introduction  of  the  entire  record,  or  of  a  copy  of  it. 

If  this  were  a  petitory  action,  such  objections  would  be  of  greater 
force.  But,  for  ihc  purpose  of  this  action,  the  plaintiff  is  only  required 
to  show  an  apparently  valid  alienation  of  this  property  by  the  State; 
and,  for  this  purpose,  the  objected  evidence  was  properly  received  and 
was  competent. 

III. 

The  evidence  shows  that  the  lands,  of  which  the  plaintiff  claims 
ownership  and  possession,  was  sold  by  the  State  anterior  to  the  en- 
actment of  Act  106  of  1886.  Hence  the  beds  of  the  bayous,  creeks,  lakes, 
coves  and  seathores  bordering  on  the  Gulf  of  Mexico,  and  embraced 
within  the  calls  of  plaintiff's  authentic  title,  may  not  be  used  as  a 
common  by  the  defendants,  for  the  purpose  of  fidhing,  and  taking  and 
catching  oysters  and  other  shell  fish  ;  but  the  plaintiff,  on  t;he  contrary, 
has  the  exclwsive  right  to  use  the  bays,  lakes,  bayous,  coves,  inlets  or 
passes  which  make  into  or  run  through  his  land,  or  may  be  comprised 
within  the  limits  of  his  lawful  survey  for  the  purpose  of  plnnting 
oysters  and  other  shell  fish. 

The  notarial  act  of  sale  under  which  he  holds,  imports  the  delivery 
of  possession. 

IV. 

The  remaininpr  question  to  be  considered  is  whether  or  not  the 
bayou,  creek,  cove  or  lake,  denominated  Bayou  Cook,  is  an  arm  of  the 
Gulf  of  Mexico  and  a  part  of  the  seashore,  and,  as  such,  common 
property,  and  not  susceptible  of  private  ownership. 

From  the  evidence  it  appears  that  the  property  plaintiff  acquired 
from  the  State,  by  and  through  several  tnesne  conveyances,  is  pene- 
trated, and,  in  part,  covered  by  an  inlet  or  bayou  called  **  Bayou 
Cook,"  a  '*  place  celebrated  for  the  superior  quality  of  its  oysters." 
On  the  banks  of  this  bayou,  or  inlet,  the  defendants  have  built  cabins 
on  posts  driven  in  the  ground,  and  beded  oysters  in  the  shallow  waters 
near  the  shore. 

Bayou  Cook  appears  to  form  a  connecting  link  between  Bay  Bas- 
tian,  an  arm  of  the  Gulf  of  Mexico,  and  Bay  Adam.  The  latter  is 
situated  a  mile  or  more  from  Bay  Bastian,  in  the  interior,  and  m  close 
proximity  to  the  Mississippi  river,  a  few  miles  above  the  point  of  its 
confiuence  with  the  gulf.     Bayou  Cook  is  of  about  one  mile  in  length, 
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two  acres  in  width  and  twenty  feet  io  depth  in  the  main  channel. 
Some  water  passes  into  it  from  the  Mississippi  river,  through  small 
bayous  and  an  adjacent  swamp ;  and  some  salt  water  comes  into  it, 
by  way  of  Bay  Bj^stian,  from  the  gulf.  This  commixture  of  fresh  and 
salt  water  is  decidedly  brackish. 

For  the  most  part,  the  defendants  live  on  the  shores  of  BayonCook, 
and  in  it  they  fish,  and  bed  and  gather  oysters.  It  is  not  contended  by 
their  counsel  that  theirs  are  natural  oyster  beds,  but  those  they  have 
planted. 

The  proof  does  not  show  clearly  the  extent  to  which  the  ebb  and 
flow  of  the  tides  of  the  gulf  effect  these  lands  on  the  shores  of  Bayou 
Cook,  or  whetlier  or  not  the  oyster  beds  of  the  defendants  are,  at  any 
time,  bared  by  tlie  ebb  tide. 

Evidently  the  Fait  water  found  in  Bayon  Cook  does  not  result  from 
the  overflow  occasioned  by  the  high  tides  flooding  its  banks ;  it  enters 
Bay  Bastian,  in  th^  first  instance,  and  thence  passes  into  Bayou  Cook. 
The  salt  water  thus  supplied,  combined  with  the  accumulation  of 
fresh  water  derived  from  the  Mississippi  river,  floods  the  banks  of 
Bayou  Cook  and  pafses  into  the  adjacent  marsh,  to  be  returned  again 
to  the  gnlf,  when  its  tide  is  low. 

There  is  a  disagreement  between  counsel  as  to  the  closer  applica- 
bility of  the  French  or  Roman  law  to  this  controversy.  Defendant's 
connsel  insist  that,  as  the  articles  of  our  Civil  Code  are  taken  direct 
from  the  Roman,  the  French  law  and  jurisprudence  are  withont  appli- 
cation. That,  as  the  compilers  of  and  the  commentators  on  the  Ro- 
man law  and  jurisprudence  had  in  view  the  Mediterranean  Sea,  while 
those  on  the  French  law  and  jurisprudence  had  in  view  the  Atlantic 
Ocean,  the  former  should  prevail  in  case  of  a  textual  difference — the 
Gulf  of  Mexico  being  the  American  Mediterranean. 

Justinian  declares  that  ^Hhings  common  to  mankind  by  the  law  of 
nature  are  the  air,  running  water,  the  sea,  and  consequently  the  shores 
of  the  sea."    Lib.  II,  Tit.  1,  par.  1. 

"  All  that  tract  of  land  over  which  the  greatest  water  flood  extends 
itself  is  the  seashore."    IHd,  par.  3. 

^'  The  use  of  the  seashore,  as  well  as  of  the  sea,  is  also  public  by 
the  law  of  nations ,  and,  therefore,  any  person  may  erect  a  cottage 
upon  it,  to  which  he  may  resort  to  dry  his  nets  and  haul  them  from 
the  water;  for  the  8Aore«  are  not  understood  to  be  property  in  any 
man,  but  are  compared  to  the  sea  itself,  and  to  the  sand  or  ground 
which  is  under  the  sea."     Ihid,  par.  5. 
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Domat  defines  ^HhmgH  common  to  all"  to  be  ^Hbe  heaven,  the  stars, 
the  light,  the  air,  the  sea."    1  Domat,  Sec.  1,  Art.  1,  par.  115. 

We  find  in  the  text  no  mention  of  the  seashore.  Our  own  Code 
says,  '^  things  which  are  common  are  air,  running  water,  the  sea  and 
its  shores."    R.  C.  C.  450. 

It  also  says  the  •*  seashoie  is  that  apace  of  land  over  which  the  waters 
of  the  sea  spread,  in  the  highest  water,  daring  the  winter  season."  R. 
C.  C.  451. 

^'  From  tlie  public  use  of  the  seashores  it  follows  that  every  one  has 
a  right  to  build  cabins  thereon  lor  shelter,  and  likewise  to  land  there, 
either  to  fish  or  shelter  himself  from  the  storm,  to  moor  boats,  to  dry 
nets,"  etc.     R.  C.  C.  452. 

The  compilers  of  the  Code  closely  followed  the  precepts  of  Jus- 
tinian. 

*'  lAiw  est,  quos  que  maximus  Jiuctus  a  mart  pervenit.^^  Celsus,  Lib. 
Dig.  25. 

Korean's  and  Carlton's  Partidas,  Vol.  1,  p.  335;  L.  3,  p.  336;  Law 
4  and  6. 

In  quite  an  early  case  the  Supreme  Court  said:  *^  It  lias  frequently 
been  adjudicated  in  the  English  common  law  courts,  since  the  restrain- 
ing statutes  of  Richard  IL  and  Henry  IV.  were  passed,  that  high  seas 
mean  that  portion  of  the  sea  which  washes  the  (^en  coasts  5  How- 
ard, 458,  Warring  vs.  Clarke. 

Whether  we  take  the  criterion  established  by  our  Code  or  that  by 
Justinian,  and  apply  to  either  the  evidence  in  this^case,  we  must  con- 
clude that  Bayou  Cook  is  not  an  arm  of  the  Gulf  of  Mexico,  and  that 
its  banks  form  no  part  of  the  seashore.  The  salt  water  ascertained  to 
be  in  Bayou  Cook  is  not  supplied  by  a  "  water  flood"  from  the  gulf; 
nor  do  ''  the  waters  of  the  sea  (gulf)  spread,  in  the  highest  water, 
during  the  winter  season,"  over  its  banks. 

Quite  a  different  rule  applies  to  the  banks  of  navigable  rivers  and 
water  courses. 

**  By  the  laws  of  nations  the  use  of  the  banks  is  as  public  as  the 
rivers ;  therefore,  all  persons  are  at  equal  liberty  to  land  their  vessels, 
unload  them,  and  to  fasten  ropes  to  trees  upon  the  banks  as  to  navi- 
gate upon  the  river  itself;  still  the  banks  of  the  river  aie  the  property 
of  those  who  possess  the  land  adjoining,"  etc.  Justinian,  Lib.  2,  Tit. 
1,  par.  4 ;  1  Domat,  Sec.  J,  Art-  1,  par.  116;    R.  C.  C.  445. 

The  statute,  under  the  provisions  of  which  this  suit  is  brought,  has 
taken  this  distinction  into  consideration.  It  is  restricted,  in  terms,  to 
that  part  of  the  environs  of  the  Gulf  of  Mexico  **  within  the  jurisdic- 
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tion  of  the  State  ^  and  then  particalarizes  the  rivers,  bays,  lakes, 
bayons,  coves,  inlets  and  passes  which  **  make  into  or  run  through  the 
land  of  any  person,"  etc. 

It  fully  recognizes  the  riglit  of  all  persons  to  use  in  common,  for  the 
purposes  of  fishing  and  catching  03'sters  and  other  sliell  fish,  in  any 
^*  natural  oyster  bed  or  shoal,"  the  beds  of  rivers,  bayous,  creeks,  lakes, 
coves  and  seashort  s. 

This  is  in  exact  conformity  with  the  precepts  of  Justinian.  Quoting: 
'^  Wild  beasts,  birds,  fish,  and  all  animals  bred  eittier  in  the  sea,  the 
air,  or  upon  the  earth,  so  soon  as  they  are  taken  become,  by  the  law 
of  nations,  the  property  of  the  captor ;  for  natnral  reason  gives  to  the 
firat  occupant  that  which  has  no  previous  owner."  Justinian,  Lib.  11, 
Tit.  1,  par.  12. 

The  statute  quoted  accords  to  the  owner  of  the  land  whicli  any 
river,  bay,  lake,  bayou,  cove,  inlet  or  pass  **  makes  into  or  runs 
through,  •  •  «  the  exclusive  right  to  use  said  body  or  bodies  of 
water  for  planting  oysters  and  other  shell  fish." 

This  land  seems  to  have  been  recognized  as  a  part  of  the  public  do- 
main, and  as  such  the  State  sold  it  to  the  plaintiffs^  vendors.  The 
Legislature  has,  by  very  strong  implication,  recognized  the  right 
of  property  therein  as  vested  in  private  individuals.  The  district 
judge  was  of  the  opinion  that  Bayou  Cook  was  not  an  arm  of  the  G-ulf 
of  Mexico,  and  that  its  banks  formed  no  part  of  the  seashore — hence 
the  land  in  question  was  not  common  property,  but  was  susceptible  of 
private  ownership,  and  we  are  of  the  same  opinion. 

As  there  is  no  complaint  made  by  appellee  of  the  lower  judge's 
reservation  in  favor  of  the  defendants,  his — 

Judgment  is  a£Brmed. 

Mr.  Justice  Todd  absent. 


No.  10,115. 
•  A.  J.  McCearley  vs.  Louis  Lemennier.  4u  m\ 

106     2Z\ 
In  the  abaeDoeof  clear  proof  of  dedication  to  public  use,  or  of  formal  assent  by  the  owner,      I  40   268| 
f  E«in  which  the  same  can  be  inferred,  a  road  used  by  the  public  by  the  tolerance  of  the      1^1—  ^t 
latter  for  thirty  years  and  eren  longer,  will  not  be  declared  a  public  road. 
Section  366S,  B.  S..  which  incorporates  an  act  of  1818,  defining  what  roads  are  public,  should 
be  construed  with  Art.  B.  C.  C.  455,  which  declares  that  the  use  of  the  banks  of  navi- 
gable rivers  or  streams  is  p%Mic. 
In  the  instant  case,  the  bayou  on  which  it  is  claimed  that  the  lands  of  the  defendant  front, 
)s  not  a  navigable  stream  imd  the  road  in  question  is  not  public. 


254  SUPREME  COURT  OF  LOUISIANA. 

McCearley  vs.  Lemennier. 

APPEAL  from  the  Ninth  District  Court,  Pariah  of  Tensas. 
Youngj  J. 

Steele,  Garrett  <&  Dagg  for  Plaintiff  and  Appellant. 
Luce  <&  Lemle  for  Defendant  and  Appellee : 

I .  The  police  jury  of  Concordia  parish  has  plenary,  nnlimlted  and  exolasive  power  to  make 
suoh  enactments  in  regard  to  roads  within  the  limits  of  Concordia  parish  as  may  be 
necessary  and  convenient.  Act  ^o.  146  of  1858 ;  34  Ann.  362 ;  30  Ann.  1092;  Sees.  3364 
and  3367,  R.  S. ;  7  Ann.  150 ;  Sec.  63  of  General  Levee  Law  of  1839  ;  Bal.  and  Cnr.  760. 

3.  The  State  enforces  no  system  of  its  own  in  reference  to  roads.  By  Act  No.  146  of  1858 
and  Section  3367,  R.  S.,  the  regolation  of  such  matters  was  entmsted  to  the  local  aathor- 
ities.    34  Ann.  363. 

3.  The  road  legislation  passed  by  the  State  in  1818,  Sec,  3368,  R.  S.,  was  erroneoasly  incor- 
porated in  the  R.  8.  of  1870,  as  it  had  been  repealed  by  ActKo.  146  of  1858,  relegating 
this  matter  to  the  police  jaiies.    34  Ann.  363. 

4.  In  order  therefore  to  ascertain  what  are  the  public  roads  of  Concordia  parish,  we  mast 
look  to  the  ''road  ordinance  "  adopted  by  the  police  jary  in  1859  and  not  to  Sec.  3368,  R.  S. 

5.  Section  1  of  said  ordinance  changes  Sec  3068  R.  S.,  by  inserting  navigaJble  before  rivers 
and  bayoos. 

6.  The  road  was  never  dedicated  to  the  public.  The  mere  fact  that  for  thirty  or  forty 
years  the  public  was  permitted  to  pass  over  the  road  would  not,  of  itself,  prove  a  dedi- 
cation or  constitute  the  road  a  locus  publicua.  37  Ann.  503 ;  18  La.  306 ;  10  La.  71 ;  3 
Ann.  S8S ;  26  Ann.  168  ;  15  Ann.  316 ;  16  Ann .  404. 

7.  A  dedication  of  a  passage  can  only  be  established  by  a  written  title  or  its  equivalent  as 
a  plot  or  plan  or  by  paiol  evidence  so  conclusive  as  to  amount  to  documentary  evidence. 
37  Ann.  503. 

8.  The  Bank  of  Cut  Off  Bayou  is  undentood  to  be  that  which  contains  it  in  its  ordinary 
state  of  high  water.    Art.  457,  C .  C . 

9.  Cut  Off  Bayou  is  not  navigable.    13  Ann.  131 ;  Sec.  3743,  R.  S.  No.  13. 

10  If  Cut.Off  Bayou  is  navigable,  the  public  only  has  a  servitude  on  the  road  on  the  bank  of 
same  for  purposes  incident  to  the  nature  and  navigable  character  of  it  and  not  for  all 
purposes.    12  Ann.  655;  Arte.  455,  457,  66.^  and  753,  C.  C. 

II.  The  servitude  established  by  Art.  455,  C.  C,  should  be  strictly  construed  )in  £avor  ot 
the  owner  of  the  property  to  be  affected.    R.  C.  C.  Art.  753. 

i::!.  There  in  do  pretense  that  McCearley  desired  to  use  the  road  in  controversy  for  any  pur- 
pose incident  to  the  navigation  of  Cut  Off  Bayou 

13.  Both  Sec.  1  of  the  ordinance  of  the  police  Jury  and  Sec.  3368,  R  S.,  are  unconstitutional, 
null  and  void,  as  it  deprives  one  of  his  property  without  due  process  of  law,  and  without 
a  just  and  adequate  compensation  first  being  made.  R.  G.  C,  497;  37  Ann.  504 ;  7  R. 
309  ;  37  Ann.  304  and  Arts.  3636  to  363d,  S.  C.  C. 

14.  Damages  must  be  established  with  legal  certainty.  Statements  of  Items  in  globo  with- 
out details  will  not  be  sufficient.  11  Ann.  178 :  15  Ann.  564 ;  Sedgwick  on  Damages,  p. 
633;  31  Ann.  185;  37  Ann.  40S. 


The  opinion  of  the  Court  was  delivered  b,v 

Bermudez,  C.  J.  The  record  contains  a  motion  to  dismiss,  of  which 
no  otlier  mention  need  be  made  than  tliat  it  presents  no  merit  and  is 
overrnled. 

The  object  of  this  gait  is  to  have  a  certaio  road  declared  public  and 
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to  recover  damages  for  its  obstraction  by  the  defepdant,  who  pretends 
that  it  i%  private  property. 

From  an  adverse  jadgmeut,  the  plaintiff  appeals. 

The  road,  with  a  bay  on  known  as  Cut  Off  Bayou,  begins  at  the  pub- 
lic levee  on  tlie  Mississippi  river  in  the  direction  of  Red  river,  and 
runs,  more  or  less,  along  the  side  of  the  bayou  several  miles,  except 
where  it  becomes  itself  a  cut  ojf  through  cultivated  lands  at  a  distance 
from  the  buyou  on  "Burnstown"  plantation,  which  is  now  owned  by 
the  defendant. 

It  is  claimed  that  the  road  through  those  lands  is  a  public  road : 
because  it  was  dedicated  as  such  to  the  public ;  because  it  has  been  used 
as  such  by  the  public  for  upwards  of  thirty  years,  and  because  it  was 
made  Ruch  by  law. 

The  record  is  barren  of  any  evidence  to  show  the  alleged  dedication. 
Nemo  preswmitur  donare. 

It  contains  testimony,  however,  to  show  the  use  by  the  public  during 
thirty  years,  but  this  use,  for  that  length  of  time  and  longer  by  the 
sufferance  or  tolerance  of  the  owner,  has  been  declared  to  be  insuffi- 
cient to  convert  a  private  into  a  public  road.  Morgan  vs.  Lombard, 
26  Ann.  462^  Torres  vs.  Falgoust,  37  Ann.  497,  and  authorities  cited, 

An  attempt  was  made,  which  proved  unsuccessful,  to  establish  that 
the  police  jury  had  considered  and  treated  this  road  as'a  public  road. 
The  reverse  is,  we  think,  established  by  the  evidence. 

By  the  act  of  1818,  which  now  forms  part  of  the  R.  S.  as  Sec.  No. 
3368,  it  WAS  provided  ihat  all  roads  opened,  laid  out  or  appointed  by 
the  Legislature  or  police  juries,  and  all  such  made  by  individuals 
whose  lands  front  rivers  or  bayous,  shall  be  deemed  public  roads. 

The  defendant  contends,  however,  that  this  law  must  be  construed 
together  with  Art.  R.  C.  C,  465,  which  declares  that  the  use  of  the 
banks  of  navigable  rivers  or  streams  is  public. 

If  this  is  done,  and  we  think  it  ought  to  be,  the  inference  is  that  the 
law,  io  its  second  part,  invoked  by  the  plaintiff  was  designed  to  apply 
to  sacb  roads  only  which  run  along  navigable  streams,  bayous,  etc. 

This  IS,  indeed,  the  construction  placed  upon  the  section  in  question 
by  the  police  jory  of  Concordia  parish,  as  appears  by  an  ordinance 
pasned  by  it,  to  carry  out  the  law  in  1859,  in  which  it  is  declared  that 
all  roads  in  the  parish  laid  out,  opened,  or  appointed  by  the  Leglsla< 
ture  or  the  police  juiy,  and  made  on  the  front  of  their  respectiv«> 
lands  by  individuals,  when  such  lands  have  their  fronts  on  any  of  the 
nemgahle  rivers  or  bayous  in  this  State,  shall  be  public. 

The  term  '^iMMgable^  was  pronounced  as  never  having  been  in- 
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tended  to  applj'  to  streams  only  capable  of  an  imperfect  navigation,  in 
times  of  flood  and  very  high  water.  Were  the  mere  fact  that  a  steam- 
boat or  flat  has  been  np  some  distance  a  stream  in  high  water — a 
suiTicicnt  ground  for  declaring  it  navigable — every  slight  depression  of 
the  soil  in  Louisiana  would  become  a  navigable  stream  and  be  opened 
to  rafts  and  boats  and  convenience  of  a  few  persons,  to  the  total  de- 
struction of  the  planting  interest.     Boykin  vs  Shaffer,  13  Ann.  131. 

On  the  question  of  navigability  of  the  bayou,  the  evidence  shows 
conclusively  that  no  boats  or  crafts  capable  of  transporting  cot- 
ton, and  not  even  skiffs,  have  been  known  to  pass  through  it,  unless 
possibly,  at  long  intervals,  in  stages  of  high  water  and  when  the  banks 
were  overflowed.  The  growth  of  trees  has  made  the  bayou  such  that 
skiflci  or  logs  can  hardly  be  put  through. 

The  charge  that  the  defendant  is  estopped  from  denying  that  the 
road  \%  public,  because  he  was  a  member  of  a  police  jury  which  de- 
clared it  to  be  such  and  of  a  committee  of  supervision,  is  unfounded. 

Reference  to  the  ordinance  alluded  to,  shows  that  the  defendant  was 
one  of  a  committee  to  lay  out  a  new  road. 

Granting  that,  as  such,  he  caused  hands,  placed  under  his  direct  or 
indirect  control  by  the  parish,  to  repair  the  road  in  question,  it  does 
not  hence  follow  that  he  treated  it  as  a  public  road. 

He  no  doubt  thought  that,  as  the  public  used  the  road  with  his 
tolerance,  it  was  proper  that  hands  paid  by  the  public  should  at  least 
then,  in  an  urgency,  do  some  work  on  it,  to  keep  it  in  passable  condi- 
tion.   This  would  be  sufficient  justification. 

On  the  other  hand,  it  appears  that,  considering  that  the  road  in 
question  was  not  a  public  road,  the  plaintiff,  with  a  number  of  citizens, 
petitioned  the  police  jury  to  make  it  a  public  road. 

It  is  unnecessary  to  consider  the  claim  in  damages,  the  case  being 
with  the  defendant,  as  was  found  by  the  district  judge. 

Judgment  affirmed. 


No.  10,081. 
James  Wood  vs.  Emile  Daboval. 

In  an  action  for  the  liquidation  of  a  partnership,  in  which  isnne  has  been  Joined 
lietween  the  partien,  aa  to  the  HuiBcienoy  and  oorrectneee  of  au  account  far- 
nished  to  thenaiBg  partner  by  the  managing  partner,  in  which  a  trial  has  taken  place 
on  evidence  introdaoed  on  the  merits  of  the  controversy,  and  in  which  the  defendant 
had  not  filed  an  exception  or  even  prayed  for  the  dismlssjil  of  the  suit,  a  Judgment 
maintaining  an  exception,  and  for  those  reasons  dismissing  the  suit,  is  not  responsir^ 
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to  ^eissnes  tendered  by  the  pleadlngf!;  and  such  a  judgment  cannot  be  reviewed  on 
the  merits  by  the  appellate  tribunal 
In  such  a  caee  the  judgment  will  be  set  aside  and  the  caase  remanded  for  trial  on  the  iaeaes 
involved  ia  the  con  trover  ay. 

APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Bightor,  J. 


W.  B.  Lancaster  for  Plaintiff  and  Appellant. 
Samhola  d:  Ducros  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Pocut,  J.  This  suit  is  for  the  liquidation  of  a  partnership,  of  which 
plaintiff  was  a  dormant  partner,  and  which  was  nnder  the  exclusive 
control  and  management  of  the  defendant. 

The  partnership  had  been  formed  for  one  year,  to  begin  on  the  first. 
of  Jane,  1882. 

The  relief  asked  by  plaintiff  was  a  detailed  and  exact  account  from 
the  defendant  of  the  affairs  of  said  partnership,  and  for  a  judgment 
against  the  defendant  for  such  amount  as  might  be  found  to  be  due 
to  plaintiff  after  a  final  and  judicial  investigation  of  the  accounts  of 
the  Arm. 

After  a  general  denial,  and  after  denying  specially  that  ^e  had  the 
exclusive  control  of  said  partnership,  defendant  averred  that  he  has 
furnished  plaintiff  with  a  full  and  final  account  of  the  transactions  of 
said  partnership,  and 'also  with  a  statement  of  plaintiff's  personal  ac- 
count with  the  firm,  both  of  which  went  to  show  a  balance  of  $42.88 
in  favor  of  plaintiff,  who  received  said  statements  without  ever  ques- 
tioning  the  correctness  of  either.  Alleging  that  he  has  frequently 
offered  to  pay  said  balance  to  plaintiff,  defendant  embodies  in  his  an- 
swer a  Bueeinct  statement  of  the  account  of  the  partnership,  and  he 
concludes  with  a  prayer  '^  for  such  judgment  as  the  nature  of  the  case 
may  require  and  the  law  will  permit  ^' 

The  issue  having  thus  been  joined  between  the  parties,  as  to  the 
correctness  of  the  account  rendered  by  the  defendant,  with  a  prayer 
by  both  parties  for  a  judgment  liquidating  the  partnership,  followed  by 
the  introduction  of  a  mass  of  testimony  and  of  some  documentary 
evidence,  bearing  on  the  merits  of  the  controversy,  the  judicial  mind 
is  served  with  quite  a  surprise  on  finding  in  the  record  the  following 
judgment,  from  which  plaintiff  prosecutes  this  appeal :  ^'  In  this  ex- 
ception, submitted  for  adjudication  and  for  the  reasons  orally  assigned 

by  the  eouit,  the  law  and  the  evidence  being  in  favor  of  plaintiff  in 
17 
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exception,  it  is  ordered  that  the  exception  filed  herein  be  maintained 
and  accordingly  that  plaintiff's  suit  be  dismissed  with  costs."  And 
the  surprise  thus  experienced  grows  into  amazement  at  the  perusal  of 
the  briefs  filed  here  by  both  parties,  who  join  in  a  discussion  of  the 
entire  controversy  on  its  merits,  in  an  appeal  from  a  judgment  sus- 
taining an  exception,  and  in  a  record  which  contains  no  exception.  In 
their  brief  defendant's  counsel  make  this  statement :  *'  The  judgment 
of  the  lower  court;  which  called  and  treated  the  defense  embodied  in 
the  said  answer  as  an  exception,  dismissed  the  suit  with  costs.'' 

But  this  statement  is  not  borne  out  by  the  record,  from  which  it  ap- 
pears that  the  defendant  acknowledged  an  indebtedness  to  plaintiff  in 
the  sum  of  $42.88,  without  averring  a  legal  tender  thereof,  and  that  in 
his  prayer  he  had  not  asked  for  the  dismissal  of  the  suit.  Hence  it  is 
clear  that  the  judgment  on  appeal  is  not  responsive  to  any  issue  ten- 
dered by  the  pleadings.  The  statement  furnished  to  his  co  partner  by 
the  defendant  was  either  an  accounting  or  it  was  not,  and  if  a  suffi- 
cient account,  it  was  either  correct  or  it  was  not. 

If  it  was  a  sufficient  account,  and  if  correct,  the  judgment  should 
have  been  in  favor  of  plaintiff  for  the  balance  in  his  favor  acknowl- 
edged by  the  defendant.  If  the  conclusion  was  that  the  statement 
was  not  a  sufficient  accounting,  or  that  it  was  not  cr>rrect,  then  a 
proper  judgment,  based  upon  the  partnere^hip  books  and  other  testi- 
mony in  the  case,  should  have  liquidated  the  partnership  by  determio 
ing  the  rights  and  liabilities  of  the  partners  inter  aese. 

But  under  no  event  and  under  no  law  or  judicial  precedent  was  there 
any  room  or  reason  for  the  judgment  rendered  in  the  case. 

Under  those  circumstances  we  are  powerless  to  review  the  merits  of 
that  judgment,  and  to  decide  whether  it  is  intrinsically  right  or  wrong, 
as  the  record  does  not  set  forth  the  issue  on  which  it  seems  to  be 
predicated. 

We  are  left  but  one  alternative,  and  that  is  to  set  it  aside  and  to 
remand  the  cause  for  further  proceedings  according  to  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  ordered  that 
this  cause  be  remanded  to  the  lower  court,  to  be  there  tried  under  the 
issues  contained  in  the  pleadings  and  according  to  law,  the  costs  of 
this  appeal  to  be  taxed  against  the  defendant,  other  costs  to  abide  the 
final  determination  of  the  case. 
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No.  10.065. 

H.  T.  CoTTAM  &  Co.  vs.   Mechanics   and    Traders'  Insurance 

Company. 

Where  goods,  whilst  on  the  wharf  of  »  steamship  company,  awaiting  sliipment  on  one  of  the 
▼essels  of  the  company,  are  bnmed,  the  owners  of  the  goods  cannot  recover  for  their 
loesapon  a  policy  of  insarance,  wherein  the  goods  insured  or  to  be  In'nred  are  referred 

to  (quoting) :  "as  goods  laden  or  to  be  laden  on  board  the  good  ship "when  the 

policy  contained  the  further  expression  (qnotiug:)  "Beginning  the  adventure  upon  said 
goods  and  merchandise  from  and  immediately  following  the  loading  thereof  on  board  of 
said  ship." 

Thia  last  expression  will  control  as  to  the  time  the  ri»k  began;  the  former  may  be  regarded 
as  descriptive  of  or  as  designating  the  stock  of  goods  or  merchandise  intended  to  be 
insared. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

Braughn,  Buck,  DinkeUtpiel  dt  Hart  for  Plaintifts  and  Appellants. 
Percy  Boberts  for  Defendant  and  Appellee. 


The  opinion  of  the  Coart  was  delivered  by 

Todd,  J.  This  is  an  action  to  recover  a  loss  from  tire  under  a  policy 
of  insurance. 

The  cause  of  action  is  set  forth  in  the  petition  as  follows  : 

"  That  OQ  the  18th  day  of  September,  1883,  petitioners  entered  into 
an  agreement  and  contract  with  said  insurance  company,  by  which  it 
issued  to  them  what  is  known  as  an  open  marine  policy,  a  copy  of 
which  is  hereto  annexed  as  part  of  this  petition,  which  said  policy  ^as 
extended  from  time  to  time  and  was  in  full  force  and  effSect  on  the  29th 
day  of  January,  1887. 

''  That  on  the day  of  January,  1887,  petitioners  made  applica- 
tion to  said  insurance  company  to  insure  under  said  open  policy  certain 
goods,  described  in  the  annexed  bill  of  lading;  which  application  was 
made  on  the  blanks  of  the  company  provided  for  that  purpose,  one  of 
which  is  hereto  annexed  as  part  of  this  petition. 

*'  Now  your  petitioners  further  represent  that,  after  said  bill  of  lading 
had  been  signed  by  the  agents  of  the  steamship  Louisiana,  in  the  city 
of  New  York;  and  while  said  goods  were  ici  the  possession  of  said 
steamship,  for  the  purpose  of  being  laden  thereon,  and  while  on  the 
wharf  of  the  steamship  company  in  the  city  of  New  York,  they  were 
totally  destroyed  by  fire  on  the  29th  of  January,  1887.  That  said  loss 
was  within  the  terms  of  said  policy,  and  therefore  said  company  is 
liable  to  petitioners  for  the  full  value  of  said  property,  the  aforesaid 
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exception,  it  is  ordered  that  the  exception  filed  herein  be  maintained 
and  accordingly  that  plaintiff's  suit  be  dismissed  with  costs/'  And 
the  surprise  thus  experienced  grows  into  amazement  at  the  perusal  of 
the  briefs  filed  here  by  both  parties,  who  join  in  a  discussion  of  the 
entire  controversy  on  its  merits,  in  an  appeal  from  a  judgment  sus- 
taining an  exception,  and  in  a  record  which  contains  no  exception.  In 
their  brief  defendant's  counsel  make  this  statement :  ''The  judgment 
of  the  lower  court;  which  called  and  treated  the  defense  embodied  in 
the  said  answer  as  an  exception,  dismissed  the  suit  with  costs." 

But  this  statement  is  not  borne  out  by  the  record,  from  which  it  ap- 
pears that  the  defendant  acknowledged  an  indebtedness  to  plaintiff  in 
the  sum  of  (42.88,  without  averring  a  legal  tender  thereof,  and  that  in 
his  prayer  he  had  not  asked  for  the  dismissal  of  the  suit.  Hence  it  is 
clear  that  the  judgment  on  appeal  is  not  responsive  to  any  issue  ten- 
dered by  the  pleadings.  The  statement  furnished  to  his  co  partner  by 
the  defendant  was  either  an  accounting  or  it  was  not,  and  if  a  sufii- 
cient  account,  it  was  either  correct  or  it  was  not. 

If  it  was  a  sufficient  account,  and  if  correct,  the  judgment  should 
have  been  in  favor  of  plaintiff  for  the  balance  in  his  favor  acknowl- 
edged by  the  defendant.  If  the  conclusion  was  that  the  statement 
was  not  a  sufficient  accountings  or  that  it  was  not  oorrect,  then  a 
proper  judgmi^nt,  based  upon  the  partnership  books  and  other  testi- 
mony in  the  case,  should  have  liquidated  the  partnership  by  determio 
ing  the  rights  and  liabilities  of  the  partners  inter  sese. 

But  under  no  event  and  under  no  law  or  judicial  precedent  was  there 
any  room  or  reason  for  the  judgment  rendered  in  the  case. 

Under  those  circumstances  we  are  powerless  to  review  the  merits  of 
that  judgment,  and  to  decide  whether  it  is  intrinsically  right  or  wrong, 
as  the  recoi*d  does  not  set  forth  the  issue  on  which  it  seems  to  be 
predicated. 

We  are  left  but  one  alternative,  and  that  is  to  set  it  aside  and  t^ 
remand  the  cause  for  further  proceedings  according  to  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed,  and  it  is  ordered  that 
this  cause  be  remanded  to  the  lower  court,  to  be  there  tried  under  the 
issues  contained  in  the  pleadings  and  according  to  law,  the  costs  of 
this  appeal  to  be  taxed  against  the  defendant,  other  costs  to  abide  the 
final  determination  of  the  case. 
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Cottun  &  Co.  vs.  Insunnoe  Company. 


No.   10,065. 

H.  T.  CoTTAM  &  Co.  VS.   Mkchanics    and    Traders'  Insurance 

Company. 

Where  goods,  whilst  on  the  wharf  of  a  steamship  company,  awaiting  shipment  on  one  of  the 
▼eesela  of  the  company,  are  bnrned,  the  owners  of  the  goods  cannot  recover  for  their 
loes  upon  a  policy  of  insnranoe,  wherein  the  goods  insared  or  to  be  injured  are  referred 

to  (quoting) :  "as  goods  laden  or  to  be  laden  on  board  the  good  ship "when  the 

policy  contained  the  further  ezpreasion  (quoting:)  "Beginning  the  adventure  upon  said 
goods  and  merchandise  from  and  immediately  following  the  loading  thereof  on  board  of 
said  ship." 

This  last  expression  will  control  as  to  the  time  the  ri»lE  began;  the  former  may  be  regarded 
as  descriptive  of  or  as  designating  the  stock  of  goods  or  merchandise  intended  to  be 
Insared. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

Braughn,  Buck,  Dinkelttpiel  dt  Hart  for  Plaintiffs  and  Appellants. 
Percy  Bohertft  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  action  to  recover  a  loss  from  tire  under  a  policy 
of  insurance. 

The  cause  of  action  is  set  forth  in  the  petition  as  follows  : 

*'  That  00  the  18eh  day  of  September,  1883,  petitioners  entered  into 
an  agreement  and  contract  with  said  insurance  company,  by  which  it 
issued  to  them  what  is  known  as  an  open  marine  policy,  a  copy  of 
which  is  hereto  annexed  as  part  of  this  petition,  which  said  policy  ^as 
extended  from  time  to  time  and  was  in  full  force  and  effect  on  the  29th 
day  of  January,  1887. 

"  That  on  the day  of  January,  1887,  petitioners  made  applica- 
tion to  said  insurance  company  to  insure  under  said  open  policy  certain 
goods,  described  in  the  annexed  bill  of  lading,  which  application  was 
made  on  the  blanks  of  the  company  provided  for  that  purpose,  one  of 
which  is  hereto  annexed  as  part  of  this  petition. 

'^  Now  your  petitioners  further  represent  that,  after  said  bill  of  lading 
bad  been  signed  by  the  agents  of  the  steamship  Louisiana^  in  the  city 
of  New  York,  and  while  said  goods  were  in  the  possession  of  said 
steamship,  for  the  purpose  of  being  laden  thereon,  and  while  on  the 
wharf  of  the  steamship  company  in  the  city  of  New  York,  they  were 
totally  destroyed  by  fire  on  the  29th  of  January,  1887.  That  said  loss 
was  within  the  terms  of  said  policy,  and  therefore  said  company  is 
liable  to  petitioners  for  the  full  value  of  said  property,  the  aforesaid 
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sum  of  twenty-one  hundred  dollars.  That  the  steamship  Louisiana, 
upon  which  said  goods  were  to  be  shipped,  was  to  have  left  the  city  of 

New  York  on  the day  of  January,  1887,  and  said  goods  would 

have  been  laden  thereon  for  said  voyage  if  it  had  not  been  for  the 
aforesaid  fire." 

There  was  an  exception  of  no  cause  of  action  filed  and  sustained, 
and  judgment  dismissing  the  suit,  from  which  the  plaintiffs  appealed. 

The  controversy  turns  on  the  construction  of  the  policy. 

One  clause  of  it  reads  as  follows : 

"  MARINE  POLICY. 

''  The  Mechanics  and  Traders'  Insurance  Company  of  New  Orleans, 
by  this  policy,  do  insure  H.  T.  Cottam  &  Co.,  for  account  of  whom  it 
may  concern,  lost  or  not  lost,  subject  to  the  rates  of  premium,  rules 
and  conditions  of  the  Board  of  Undei  writers  of  New  Orleans,  existing 
at  the  time  of  shipment  upon  all  kinds  of  lawful  goods  and  merchan- 
dise, Ictd^n  or  to  he  inden,  on  board  of  the  good  ship ." 

The  contention  of  the  plaintifis  is  that  the  words  '*  laden  or  to  be 
laden  "  embraced  not  only  the  goods  actually  on  board  the  vessel,  but  ' 
likewifie  goods  in  the  custody  of  the  carrier,  though  not  on  board  the 
steamer. 

Did  this  clause  stand  alone  the  matter  would  seem  too  clear  for  dis- 
putation, and  the  loss  in  the  manner  and  under  the  circumstances 
stated  in  the  petition  would  manifestly  be  covered  by  the  terms  of  the 
policy.     But  there  follows  another  clause  in  these  words  : 

'*  Beginning  the  adventure  upon  the  said  goods  and  merchandise 
fi'om  and  immediatelj  followiny  the  hailing  tJiereof  on  hoard  of  the  said 
vessel  at " 

It  is  this  last  clause  that  makes  room  for  controversy.  The  two 
clauses,  at  first  blush,  would  seem  to  conflict.  But  is  there  a  real  con- 
flict between  them  7    Can  they  be  reconciled  ? 

The  last  clause  was  evidently  intended  and  uBed  to  define  the  precise 
time  when  the  risk  began. 

The  words  ''  beginning  the  adventure"  are  the  equivalent  of  the  ex- 
pression *'  risk  commencing."  And  when  does  it  so  begin  f  In  the 
language  of  the  contract  "  from  and  immediately  following  the  loading 
thereof  on  board  of  the  said  vessel." 

If  firom  language  so  clear  and  explicit,  the  true  intent  of  the  parties 
would  seem  to  be  that  the  undertaking  of  the  company — the  risk — did 
not  commence  until  after  the  goods  were  on  board,  how  are  we  to  dis- 
pose of  the  language  in  the  first  part  of  the  policy,  above  quoted,  to 
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the  effect  that  the  company  InsareB  all  lawfal  gooda,  '^  laden  and  to  be 
laden  on  board  the  ship  V 

The  goods  intended  to  be  insured  were,  at  that  time,  parchased. 
Some  of  them  were  already  on  board  of  the  ship  when  the  policy  was 
signed ;  some  were  to  be  pat  on  board  after  the  signing.  These  goods 
already  on  board  and  those  to  be  sent  on  board  were  th^  g>ods  to  be 
insared.  This  language  does  not  necessarily  indicate  wlien  the  policy 
was  to  go  into  effect,  nor  the  exact  time  when  the  risk  was  to  begin, 
bat  it  may  reasonably  be  inferred,  especially  when  we  consider  the' 
subsequent  expressions  relative  to  the  beginning  of  the  undertaking 
or  risk,  that  the  words  ^*  laden  and  to  be  laden  on  board  "  were  used  to 
designate  the  thing  or  stock  of  goods  to  be  insared — that  is,  used  in  a 
descriptive  sense. 

The  sole  vital  question  in  the  case  for  the  determination  of  the 
Court  is,  when  did  this  policy  become  operative — when  did  the  risk 
begin  t 

We  think  the  policy  answers  that  question  explicitly,  free  of  all  am- 
biguity, in  the  words  ^'following  the  loading  of  the  goods  on  board  of 
the  vessel,"  i.  e.  after  the  goods  are  on  board  the  ship. 

Our  conclusion  on  this  point  is  supported  by  several  adjudications. 
Notably  among  others  is  that  of  Gordon  &  Talbot  vs.  American  Ins. 
Co.,  4  Denio,  p.  360,  substantially  a  parallel  case,  as  will  appear  from 
the  following  quotations  from  the  decision  : 

"  Declaration  on  a  policy  dated  October  7,  1841,  whereby  the  plain- 
tiffs were  insured,  lost  or  not  lost,  at  and  from  Canton,  to  a  port  of 
discharge  in  the  United  States,  upon  the  freight  of  all  kinds  of  lawful 
goods  and  merchandise,  laden  or  to  he  laden  on  board  the  good  ship  Amer- 
ica, whereof is  master,  etc.    Beginninng  the  adventure  upon 

the  said  freight  from  and  immediately  following  the  loading  thereof  on 
board  of  the  said  vessel  at as  afoi*esaid,"  etc. 

They  did  not  take  upon  themselves  any  risk  until  the  goods  should  be 
on  board  the  ship ;  and  as  there  is  no  averment  that  any  were  put  on 
board,  the  plaintiff  cannot  recover."  See  also  Murray  vs.  Ins.  Co.,  4 
Johnson,  449 ;  Smith  &  Hall  vs.  Mobile  Navigation  and  Ins.  Co.,  30 
Ala.,  R.  167. 

The  plaintiffs^  counsel  cite  as  opposed  to  the  authority  of  the  above 
caseb:     10  R.  434 ;  7  Ann.  235  i  17  Fed.  Rep.  920 ;  95  U.  S.  30. 

All  of  these  cases  we  have  examined  and  none  of  them,  save  the 
last,  directly  involve  the  liability  of  insurance  companies  or  the  con- 
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btraction  of  iDsurance  policies,  bat  refer  to  the  respoDaibilities  of 
common  carriers  to  the  shippers  nnder  the  bills  of  lading. 

In  the  last  case  (95  U.  S.  30)  the  main  point  decided  w^s  that 
**  although  a  written  agreement  cannot  be  varied  by  proof  of  the  cir- 
cpmstances  out  of  which  it  grew,  the  circamstances  may  be  resorted 
to  for  the  purpose  of  ascertaining  the  subject-matter  of  the  agreenient 
and  the  stand  point  of  the  parties  in  relation  thereto."  As  for  instance 
to  show  that  where  the  policy  of  insurance  contained  a  clause 
'(quoting) :  '*  the  risk  is  to  be  suspended  while  the  vessel  is  at  Baker's 
stand  loading  "  the  true  meaning  of  the  clause  and  the  light  of  sur- 
rounding circumstances  was  that  the  risk  was  to  be  suspended  whilst 
the  vessel  was  at  the  place  designated  for  the  purpose  of  being  loaded. 

That  case  is  not  relevant  because,  in  the  instant  case,  no  circum- 
stances exist  or  are  suggested  calculated  to  elucidate  the  contract  as  to 
the  intent  of  the  parties,  and  tlie  language  of  contract  in  our  estima- 
tion is  clear  and  explicit  and  free  from  all  obscurity. 

For  these  reasons,  we  do  not  feel  authorized  to  disturb  the  conclu- 
sion reached  by  the  judge  of  the  first  instance. 

Judgment  affirmed. 


No.  10,117. 
Lbon  Querouzb  vs.  Mrs.  A.  S.  Capmartin  and  Husband. 

To  bind  the  wife  as  »  public  merchant  two  thingB  are  essential— 1.  that  the  bnsiness  be 
conducted  in  her  name ;  and  2.    that  it  be  separate  from  that  of  her  hnsband. 

Where  the  bnsiness  is  conducted  in  a  name  which  is  neither  that  of  hnsband  or  wife,  and 
when  the  plaintiff,  in  his  business  correspondence,  addressed  his  iletti»rs  in  such  name 
with  the  prefix  of  Monneur,  he  cannot  claim  that  he  supposed  the  name  to  designate 
the  wife. 

When  the  husband  appears  as  the  head  of  the  business  and  mainly  conducts  it,  when  the 
licenses  are  taken  out  and  the  contracts  executed  in  his  name,  and  when  he  is  regarded 
in  the  community  as  its  head  and  master,  no  p%rt{oipation  therein  by  the  wife  will  make 
her  liable. 

A    PPEAL  from  the  Eleventh  District  Court,  Parish  of  Natchitoches. 
jlA-     Fierson,  J. 

J,  M.  Tucker  and  F,  Michinard  for  Plaintiff  and  Appellant. 
J,  E,  Breda  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Frnnbr,  J.    The  object  of  this  suit  is  to  hold  a  wife  liable  for  a 
mercantile  account  contracted  by  a  concern  which  did  business  in  the 
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towD  of  Natchitoches  under  the  name  of  A.  S.  Capmartin,  on  the 
ground  that  she  contracted  Bai.d  debt  as  a  public  merchant. 

The  name  in  which  the  business  was  conducted  is  not  the  name  of 
either  the  husband  or  the  wife.  The  husband's  name  is  A.  Sallieres. 
The  wife's  maiden  name  was  Anna  Capmartin,  and  her  married  name 
might  be  Anna  Capmartin  Sallieres,  but  certainly  not  Anna  Sallieres 
Capmartin,  or  A.  S.  Capmartin. 

The  business  was  managed  by  the  hnsband  and  wife  jointly,  but 
mainly  by  the  husband,  who  did  most  of  the  trading  and  conducted 
nearly  the  whole  of  the  correspondence. 

The  account  was  kept,  the  goods  invoiced  and  everything  conducted 
by  plaintiff  in  the  name  of  A.  S.  Capmartin.  Whom  did  the  plaintiff 
consider  to  be  A.  S.  Capmartin  f  A  significant  circumstance  which  no 
explanation  and  hardly  any  evidence  could  overcome  is  that  plaiutiff's 
correspondence  is  almost  universally  addressed  to  "  Monsieur  A.  S. 
Capmartin,^'  and  begins  "  Mon  cher  Monsieur.''  while  the  husband's 
letters  were  ofiien  signed  A.  Sallieres  as  well  as  A.  S.  Capmartin. 
MoTtsieur  A.  S.  Capmartin  means  necessarily  monsieur  le  mart,  not 
madame  la  ftmme. 

The  Code  provides  "  she  {the  wife)  is  considered  as  a  public  mer- 
chant, if  she  carries  on  a  separate  trade,  but  not  if  she  retails  only  the 
merchandise  belonging  to  the  commerce  carried  on  by  her  husband." 
Art.  131. 

Marcade,  commenting  on  like  article,  220,  of  the  French  Code,  says : 
''  The  wife  is  not  considered  as  a  public  merchant  when  she  merely 
retaila  goods  engaged  in  the  husband's  commerce. 

Then  it  is  not  she  who  trades,  but  her  hnsband,  and  she  is  simply 
his  mandatary.  Whenever  the  business  is  not  conducted  in  the  name 
of  the  wife,  the  husband  is  the  master,  and  she  only  buys  and  sells  for 
his  account,  binding  him  only  and  not  herself."     1  -  Marcade,  p.  561. 

And  Demolombe  gives  the  meaning  of  the  Code  to  be  this :  ''  When 
the  husband  himself  trades  and  is  personally  at  the  head  of  the  busi- 
ness, the  wife's  personality  disappears.  And  if  she  assists  her  hus- 
band, if  she  stands  behind  the  counter  and  sells,  if  even  she  signs 
notes  or  bills,  in  all  this  she  is  held  to  act  only  as  mandatary  of  her 
husband  without  binding  herself."    4  Demolombe,  p.  236. 

And  the  French  courts  so  interpret  it :  ''A  married  woman,  what- 
ever part  she  may  take  in  the  business  of  her  husband,  cannot,  on  that 
account,  be  held  as  a  public  merchant.  She  is  a  public  merchant  only 
when  she  conducts  &  separate  business."    J.  P.  1841, 1  219. 

To  the  same  effect  is  our  own  jurisprudence.     Chauvier  vs.  Fli^ge, 
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6  Ann.  56 ;  Sarran  vs.  Ragouffie,  12  Ann.  350 ;  Christensen  vs.  Stnmpff, 
16  Ann.  50. 

All  the  above  cases  presented  features  similar  to  this^  and  in  some 
particalars  stronger,  against  the  wife. 

The  business  here  was  not  conducted  in  the  name  of  the  wife,  and 
the  correspondence  conclusively  shows  that  the  named  used,  although 
not  the  name  of  the  husband,  was  understood  to  designate  the  hus- 
band. The  business  was  not  separate  from  that  of  the  husband  in  the 
sense  of  the  law,  but  he  himself  conducted  it  and  appeared  as  its  head. 
The  State  and  parish  licenses  were  taken  out  in  his  name,  and  the  evi- 
dence shows  that  the  community  in  which  it  was  carried  on  re|;arded 
and  treated  him  as  the  merchant.  All  the  contracts  for  furnishing 
supplies  to  farmers  or  laborers,  which  was  the  chief  business,  were 
made  in  the  name  of  A.  Salli^res. 

We  have  carefully  considered  the  evidence  touching  the  conduct 
and  representationtK  of  the  wife  in  her  dealings  in  this  city,  but  we 
think  the  whole  conduct  and  management  of  the  business  too  clearly 
indicated  to  plaintiff,  the  participation  in  and  control  of  the  business 
by  the  husband,  and  that  their  correspondence  too  clearly  shows  that 
the  A.  S.  Capmartin  with  whom  they  dealt  was  a  monsieur  and  not  a 
tnadamcy  to  justify  us  in  holding  the  wife  for  a  fraud,  the  commission 
of  which,  or  intent  to  commit  it,  is  denied  by  her  under  oath.  If 
plaintiff  was  deceived,  it  was  in  the  face  of  facts  and  circumstances 
which  should  have  enlightened  him  and  prevented  the  possibility  of 
deception. 

Judgment  affirmed. 
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P'ORT  AND  Lake  Railroad  Company,  Third  Opponent. 

A  contractor's  privilege  attaohes  to  constraotioos  and  works  erect-ed  on  soU  that  is  dedi* 

oated  to  pnblie  use. 
▲  lessee  is  not  responsible  for  losses  that  are  occasioned  by  fire,  without  his  fault  or  ne^leet. 
Althoujch  a  purchaser  who  buys,   without  qualification,  an   unexpired   lease,    assumes 

the  obligations  of  the  lessee,  yet  he  is  relievable  therefrom  if  he  should  be  deprired  by 

the  lessor  of  t^e  enjoyment  of  the  lease. 
The  contractor's  privilege  attaches  to  oonstmotions  and  works  that  have  been  erected  on 

the  leased  premises,  under  a  contract  with  a  lessee,  in  the  plaoe  of  othtrrs  that  have 

been  destroyed  by  fire  during  the  term  of  the  lease,  without  his  fault  or  neglect. 
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APPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleans. 
Bightar^  J. 

Bernard  Titche  and  T.  M.  OiM  for  Plaintiff  and  Appellee : 
1 .     The  privilege  of  the  leesor  does  not  preyent  the  sale  of  the  things  snbjeot  to  his  priTi* 

lego  by  an  ordinary  jadgment  creditor.  S7  Ann.  483 ;  31  Ann.  870;  31  Ann  865. 
3.  The  raUroad  company  obtained  Judgment  against  Salter,  decreeing  the  property  in 
qaestion  to  be  Salter's,  subject  to  its  lien ;  seised  and  adTortlsed  the  same  as  his.  They 
are  boand  by  their  Jadicial  averments  and  actions,  and  forever  estopped  from  contra- 
dicting the  terms  of  their  own  Judgment.  4  Ann.  416;  5  Ann.  18;  26  Ann,  186-7;  27 
Ann.  315-16;  14  Ann.  140;  29  Ann.  171,  353;  30  Ann.  1147;  28  Ann.  60-1;  S3  Ann.  764. 

3.  No  stipalntlon  between  the  company  and  Salter,  to  which  Sohwarta  was  not  a  party, 
c«n  affrtct  Schwarts's  right. 

4.  That  the  insurance  money  which  the  company  permitted  Salter  to  collect,  and  use  pro 
Canto,  was  not  sufficient  to  restore  the  property  destroyed  by  Are,  can  vest  no  right  in 
the  eompany  to  claim  the  works  constructed  by  Sob  warts. 

S*  (a)  Questions  not  raised  by  the  pleadings  in  the  lower  court  cannot  be  considered  here 
(C.  P-  805),  and  judgment  not  prayed  for  cannot  be  granted. 

(6)  Sob  warts*s  judgment  against  Salter  imports  absolute  verity  and  cannot  be  coUaterally 
attacked.    38  Ann.  812 ;  36  Ann,  831,  533 :  32  Ann.  896. 
(e)  If  oonsi<*ered,  the  judgment  will  be  found  valid. 
C.  (a)  PlalntUr  waived  his  peiemptory  ezoeptioa  and  plea  in  bar  by  not  requiring  decisions 
thereon  befo\-e  going  to  the  merits. 

(6)  If  not  waived,  plaintiff  having  restrained  Schwartx  fi'om  en.ioying  the  lease,  cannot 
profit  by  its  own  wrong. 

7.  (a)  Though  Soh warts  cannot  sell  the  soli,  he  may  sell  the  buildings  and  works  put  upon 

it  by  him,  and 

(b)  Is  entitled  to  the  first  privilege  upon  the  proceeds  of  the  sale.    :iO  Ann.  361 ;  R. 
C.C.,3249. 

8.  The  property  in  dispute  is  on  a  public  street,  or  highway,  of  the  dtv  of  New  Orleann. 
^  Ann.  770 ;  10  Pet.  6«2 ;  Dillon  on  Hun.  Corp.,  XVH. 

Ko  presumption  from  mere  lapse  of  time  can  be  made  to  support  a  nuisanoe  which  is  an  en- 
croachment on  the  public  right. 

Mo  private  occupancy  for  whatever  time,  and  whether  adverse  or  by  permission  can  vest  a 
title  inconsistent  with  that  of  the  dty  or  the  public.  Dillon  Hun.  Corp.,  Sec.  590,  521, 
and  p.  508,  note ;  3  Pa.  (Penrose  and  Watts),  253 ;  1  B.  I.,  250,  and  authorities  cited,  in 
INllon  Mun.  Corp.,  Sec.  531,  note. 

The  railroad  company  itself  does  not  assert,  that  the  property  is  on  itA  premises,  but  on  or 
adjacent  to  the  Spanish  Fort  grounds. 

The  title  deeds  of  plaintiff  company  make  no  proof  whatever  of  ite  ownership  of  the  din 
pated  ground. 

Robert  Matt  and  Harry  H,  Hall  for  Third  Opponent  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkiks,  J.  This  is  a  third  opposition,  coupled  witli  an  injunction 
against  the  sale  of  certain  personal  property  as  that  of  the  judgment 
debtor. 

Schwartz  obtained  judgment  against  W.  S.  Saiter,  individually,  and 
an  lessee  of  opponent's  property,  known  as  the  Spanish  Fort,  for  an 
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amount  due  od  open  account  for  material  furnished  and  by  him  em- 
ployed io  the  construction  of  certain  buildiogs  at  or  adjacent  thereto, 
which  enclose  the  machinery  for  operating  tho  electric  light;  in  build- 
ing certain  cistern?,  and  laying  the  foundations  for  the  machinery,  etc.y 
with  recognition  of  his  contractor's  and  vendor's  lien  thereo*i. 

A  detailed  bill  is  made  a  part  of  the  petition,  and  is  referred  to  in 
the  judgment  for  particulars  of  description. 

This  property  was  seized  under  execution— and  also  Saiter's  rights 
under  his  lease  from  opponent — and  advertised  for  sale. 

The  railroad  company  makes  opposition  on  the  following  grounds, 
substantially,  viz : 

That  it  had  leased  tho  Spanish  Fort  and  railroad  property  to  Salter 
for  a  term  of  years,  expiring  on  the  Slst  of  December,  1885 ;  and  that, 
at  the  execution  of  the  lease  contract,  there  were  on  the  premises  an 
electric  light  boiler,  dynamo,  pipes,  cisterns  and  other  appurtenances, 
and  also  a  building  in  which  this  electric  light  machinery  was  con- 
tained. That  there  are  now  upon  the  premises  similar,  if  not  the  same, 
items  of  property.  That  it  has  a  judgment  against  Salter  for  a  largo 
balance  due  on  rent,  and  a  lien  and  privilege  on  said  plant,  which 
primes  that  of  Schwartz.  * 

Subsequently  opponent  amended  its  opposition  and,  in  the  alterna- 
tive, asserted  ownership  of  the  property  and  averred  Schwartz  to  be 
its  vendor  and  warrantor,  and  that  on  that  account  he  could  not  seize 
it  as  Salter's. 

It  averred  that  the  said  lessee  had  contracted  to  insure  the  premises 
and  property  leased  for  its  benefit,  and  restore  same  in  good  condition 
at  the  expiration  of  the  lease ;  that  the  building  containing  the  dynamo 
and  other  machinery  was  destroyed  by  fire,  and  the  dynamo  and  ma- 
chinery injured  thereby,  and  Salter  replaced  the  building  and  repaired 
the  machinery ;  and  for  the  repairs,  replacement  and  materials  fur- 
nished, tho  seizing  creditor  claimed  a  first  lien  and  privilege,  and  ob- 
tained a  judgment  therefor  when  he  was  not  entitled  to  it.  That,  at 
the  time  he  furnished  materials  and  did  the  work,  he  knew  that  it  was 
opponent's  property  and  that  Salter  was  its  lessee  and  gave  it  no  notice, 
and  did  not  procure  its  assent  thereto ;  that  his  claim  is  not  valid  on 
that  account ;  and  said  services  and  materials  furnished-  do  not  affect 
the  property-  with  a  privilege. 

It  avers  that,  notwithstanding  the  electric  light  machinery,  building, 
etc.,  are  not  covered  by  the  judgment,  nor  included  in  the  sheriff's  in- 
ventory of  property  seized,  they  were  included  in  the  seizure  and 
advertisement  of  sale. 
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The  oppooeDt's  inj unction  forbade  the  sale  of  all  the  property  that 
i  seized  and  advertised  for  sale,  except  Salter's  anexpired  lease,  and 
it  was  adjudicated  to  Schwartz  for  $125. 

At  a  snbseqaeot  stage  of  the  proceedings  opponent  tiled,  as  a  per- 
emptory exception,  founded  on  the  law,  and  as  a  plea  in  bar  of 
Schwartzes  right  to  recover  on  his  judgment  at  all,  the  following,  viz : 

That  there  remains  unpaid,  on  its  judgment  against  Salter  for  rent, 
a  balance  of  (8,000,  in  addition  to  repairs,  taxes,  licenses  and  insur- 
ance premiums  due,  and  Schwartz  became  bound  for  the  payment 
thereof,  by  virtue  of  his  purchase  of  Salter's  unexpired  lease,  one  of 
the  obligations  of  which  was  the  return  of  the  property  in  like  good 
condition  as  when  received — hence  his  judgment  became  extinguished 
by  confusion,  he  having  taken  the  lessee's  place  in  the  contract,  which 
imposed  the  duty  on  the  latter  of  replacing  the  property  in  the  condi- 
tion it  was  when  entei'ed  into. 

Schwartz,  in  his  answer,  denies  that  the  property  replaced  in  the 
stead  of  that  which  was  destroyed  by  fire  is  situated  within  the  limits 
of  what  is  known  as  Spanish  Fort,  and  the  contention  of  his  counsel 
i»  that  it  was  erected  in  a  public  street,  or,  in  what  was  denominated 
as  a  public  street  of  the  city,  and,  as  such,  dedicated  to  public  use ; 
aDd  therefore  opponent  is  without  right,  title  or  lien  in  the  premises. 

Schwartz  admits  his  purchase  of  Salter's  unexpired  lease  at  sheriff's 
sale,  but  avers  that  he  was  prevented  by  opponent's  injunction  from 
obtaining  possession  of  the  leased  premises  tliereunder  during  its  con- 
tinuance, and  from,  in  any  manner,  using  or  enjoying  the  same,  and 
claims  his  exoneration  from  liability  for  the  obligations  of  the  lessee — 
whatever  they  may  be — on  that  account. 

I. 

It  must  be  borne  in  mind  that  the  seizure  was  of  personal  property 
exclusively,  and  of  Salter's  unexpired  lease,  which  terminated  on  De- 
cember 31st,  1885;  and  that  our  jurisdiction  is  restricted,  in  this 
character  of  action,  to  the  property  seized  and  the  determination  of 
the  rights  of  the  contestants  thereto  or  the  proceeds  thereof.  For  this 
reason  it  is  not  our  province  to  decide  whether  the  soil  on  which  the 
building  and  electric  light  plant  are  situated  is  a  locus  puhlicw  or  not. 
That  question  is  not,  however,  a  serious  one,  as  our  predecessors  held 
that  "  because  the  soil,  upon  which  a  building  is  erected,  cannot  be 
sold  to  pay  the  cost  of  its  erection,  it  by  no  means  follows  that  the 
building  itself  may  not  be.  The  3249th  article  of  the  Civil  Code  gives 
the  lien  '  upon  the  building  and  upon  the  lot  of  ground,'  and  then  pro- 
ceeds to  provide  for  the  case  where  the  lot  of  ground  belongs  to  an- 
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Other  than  the  party  having  the  work  done,  and  when,  therefore,  it  it 
not  alienable  in  satisfaction  of  the  debt.  We  think  the  spirit  of  this 
article  requires  us  to  recognize  the  lien  on  the  building  '^  30  Ann.  361, 
McKnight  vs.  Parish  of  Grant. 

The  claim  made  in  that  case  and  recognized  was  for  materials  far- 
nislied  and  work  performed  in  the  conAtructioo  of  a  jail  that  plaintiff 
had  bnilt  on  a  square  of  groand  that  had  been  dedicated  to  pablic  nse. 

In  that  instance  tlie  contractor  dealt  with  the  police  jary,  a  public 
corporation,  while  in  this  he  dealt  with  the  lessee  of  a  private  corpo- 
ration. In  the  former  the  bnilding  was  erected  on  a  public  square, 
while  in  the  latter  it  is  claimed  to  have  been  built  in  a  public  street. 

There  is  a  complete  parallel  between  the  two  cases.  But,  if  there  is 
not,  it  is  quite  evident  that  both  contestants  occupy  the  same  attitude 
with  reference  to  the  enforcement  of  their  respective  liens  on  the  prop- 
erty;  and  that  the  seizing  creditor  holds  such  relation  to  opponent's 
title  as  to  preclude  his  questioning  his  ownership  of  the  property  leased 
to  Salter — Schwartz  having  been  one  of  the  directors  and  principal 
Ktockholders  of  the  company  that  conveyed  it  to  the  opponent,  and 
acted  as  its  agent  in  negotiating  and  consummating  the  sale.  Under 
this  state  of  facts  it  would  violate  equity  to  permit  Schwartz  to  take 
advantage  of  any  defect  in  opponent's  title,  or  avail  himself  of  any 
possible  deficit  in  the  quantity  of  property  sold. 

II. 

With  regard  to  opponent's  contention  that  it  was  the  duty  of  Salter, 
under  the  contract  of  lease,  to  replace,  at  his  own  expense,  the  build- 
ing and  machinery  that  were  destroyed  or  injured  by  fire;  and  that  he> 
as  lessee,  was  without  right  or  power  to  make  a  contract  with  Schwartz 
for  their  construction,  and  bind  it  therefor,  it  would  seem  to  be  suffi- 
cient answer  to  refer  to  the  following  clause  in  the  contract,  viz : 

^^And  it  is  expressly  understood  and  agreed  that  the  said  party  of  the 
second  part  shall  be  held  liable  for  any  damage  or  loss  of  any  prop- 
erty of  whatsoever  description,  excepting  only  (that  destroyed)  by  fire,  the 
acts  of  the  elements,  vis  major,  and  reasonable  wear  and  tear."  This 
provision  of  the  contract  is  in  exact  conformity  with  the  law,  which 
declares  that  '*  the  lessee  is  only  liable  for  the  injuries  and  losses  sus- 
tained through  his  own  fault."    R.  C.  C.  2721. 

**  He  can  only  be  liable  for  the  destruction  occasioned  by  fire,  when 
it  is  proved  that  the  same  happened  either  by  his  own  fault  or  neglect, 
or  by  that  of  his  family."    R.  C.  C.  2723. 

There  is  no  averment  in  the  petitions  of  opposition  that  the  prop- 
erty of  the  company  was  injured  or  destroyed  by  fire  through  Salter's 
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fault  or  neglect;  and  if,  as  alleged,  the  insarance  was  paid  him,  the  in- 
ferenee  is  tliat  the  loss  was  not  occasioned  by  his  faalt  or  neglect. 

There  is  no  force  in  the  contention  that  the  railroad  company  should 
be  relieved  from  responsibility,  because  the  lessee  gave  it  no  notice  of 
the  loss  by  fire,  and  of  the  necessity  of  replacing  the  building  and 
machinery,  because  of  its  judicial  averments  of  the  loss  and  injury  by 
fire,  without  any  averment  that  same  were  occasioned  through  the 
lessee's  fault  or  neglect ;  and  because  it  makes  claim  to  the  property 
put  in  tlie  place  of  that  which  was  lost  and  injured  by  fire. 

It  18  a  matter  of  no  special  importance  whether  or  not  Saiter  col- 
lected and  nsed  the  insurance  money  and  failed  to  employ  it  in  the 
replacement  and  repair  of  the  lost  and  damaged  property,  as  the  effect 
of  the  stipulation  of  the  contract  on  that  subject,  must  necessarily  be 
confined  to  the  parties  and  cannot  affect  SchwattK.  The  company 
conld  have  protected  its  lease  by  having  required  the  lessee  to  place 
the  insurance  policy,  as  a  pledge,  in  its  possession  ;  and,  having  failed 
in  this,  it  mast  suffer  the  loss  sustained  thereby. 

III. 

The  next  contention  that  we  shall  consider  is  that  raised  on  the  ex- 
ception and  plea  in  bar. 

It  is  undeniable  that  the  sale  of  the  unexpired  term  of  a  lease  in- 
clndea  the  obligations  as  well  as  the  rights  of  the  lessee }  and  that  a 
purchaser,  who  buys  without  qualification,  obliges  himself  to  discharge 
his  obligations.  37  Ann.  587 }  11  Ann.  433 ;  14  Ann.  213;  17  Ann.  174 ' 
39  Ann.  74%  Walker,  Syndic,  vs.  McVean. 

But  Schwartz  alleges  that,  on  the  11th  of  August,  1885 — the  day 
subsequent  to  the  one  on  which  the  unexpired  term  of  Saitei's  lease 
was  adjudicated  to  him— the  opponent  enjoined  him  from  taking  pos- 
session of  said  property;  that  its  injunction  remained  in  force  until  it 
was  perpetuated  in  January,  1886;  that  in  the  meanwhile,  the  full 
term  of  the  lease  had  expired  ;  and  that,  bj  the  immediate  operation 
and  effect  of  said  injunction,  he  was  deprived  of  the  enjoyment  of  the 
leaae,  and  must,  of  necessity,  be  exonerated  from  the  lessee's  obli- 
gations. 

This  assertion  i^  fully  borne  out  by  the  record.  The  opponent's  in- 
junction precludes  its  assertion  against  the  purchaser  of  the  implied 

obligations  of  the  lessee. 

IV. 

The  contention  of  opponent  to  the  effect  that  a  contractor,  who 

famishes  materials  and  constructs  a  building  upon  leased  premises, 

in  parsaance  of  a  contract  with  a  tenant,  has  no  lien  or  privilege  on 
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the  property  under  lease,  is  supported  by  the  authorities  cited.  18  La. 
70,  Homao  vs.  Laurens;  2  R.  66,  Sewell  vs.  Daplessis. 

But  the  3249th  article  of  the  Revised  Civil  Code  contains  a  provision 
not  found  in  the  corresponding  article  of  the  Code  of  1825.  It  is  in 
these  words,  viz : 

'*  The  above  named  parties,  (i.  e.  architects,  contractors,  etc.,)  shall 
liave  a  lien  and  privilege  upon  the  buildiug,  improvement  or  other 
work  erected,  etc.,  •♦•♦♦•  and  if  such  building,  improve- 
ment or  other  work  is  caused  to  be  erected  by  a  lessee  of  the  lot  of 
ffroundf  in  that  case  the  privilege  shall  exist  only  against  the  lease  and 
shall  not  affect  the  owner, ^^ 

We  are  not  aware  of  any  decision  of  this  Court  that  has  ever  given 
an  interpretation  of  this  article ;  but  it  is  reasonable  to  infer,  from 
the  provisions  quoted,  that  the  lease  contemplated  is  one  of  property 
that  is  unimproved ;  that  the  owner  thereof  shall  not  be  affected  by 
any  construction  subsequently  erected  thereon  by  the  lessee,  and  which 
was  not  originally  part  of  the  ^'  property  under  lease ; "  and  that  the 
contractor  who  erected  it  has  a  privilege  thereon  as  an  integral  part  of 
the  "feflwc." 

Antecedent  to  the  revision  of  the  Code  in  1870,  the  contractor  had 
no  such  privilege.  It  is  not  awarded  against  the  lessee,  but  against  the 
l^ase.    The  quoted  paragraph  declares  that  it  shall  not  affect  the  owner. 

The  employment  of  thene  terms  clearly  indicates  its  purpose  and 
object  to  be  that  the  corhstruction  forms  a  part  of  the  lease,  and  that  the 
privilege  of  the  contractor  attaches  to  it.  In  this  manner  it  could  be 
made  effective.  But  should  it  be  held  that  such  a  construction  or 
work  became  the  property  of  the  lessor  of  the  lot  of  ground*,  free  of 
the  contractor's  lien,  it  would  be  depiived  of  all  force  and  efficacy,  as 
notliing  applicable  to  it  would  remain. 

There  is  a  provision  in  the  contract  of  lease  to  the  effect  that,  at  the 
termination  of  the  lease,  all  r^airs  and  improvements  made  by  the 
lessee  shall  become  the  property  of  the  lessor;  but  that  "  the  building 
and  constructions  put  upon  the  property,  shall  belong  to  the  lessee,'^  etc. 

It  is,  therefore,  obvious  that,  if  the  constiuctions  under  considera* 
tion  had  been  intended  or  designed  to  replace  those  lost  and  destroyed 
by  fire,  the  lessee  would  have  a  seizable  interest  in  them  ;  henoe  we 
must  conclude  that,  inasmuch  as  the  loss  by  fire  was  not  occasioned  by 
Salter's  fault  or  neglect,  and  as  he  was  not  bound  to  make  their  re- 
placement, Schwartz's  seizure  was  justified,  and  must  be  maintained 
to  that  extent 

Schwartz's  judgment  covers  all  the  property  that  is  mentioned  in  the 
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itemized  account  as  having  been  either  constracted  or  repaired;  but  we 
are  of  the  opinion  that  it  should  be  restricted  to  the  constructions  that 
were  erected  in  replacement  of  those  which  were  destroyed  by  fire. 


In  respect  to  opponent's  contention  that  his  lessor's  lien  primes  that 
of  tlie  contractor,  it  is  only  necessary  to  cite,  in  answer,  the  3267th 
article  of  the  Code,  which  declares  that  the  contractor  shall  be  paid 
'Mo  preference  to  other  priviledged  debts  of  the  debtor,  even  funeral 
charges,''  etc.    R.  C.  C.  3267. 

The  contractor's  privilege  is,  therefore,  first  in  rank,  quoad  the  new 
eonstructions  and  works,  and  should  be  paid  from  the  proceeds  of 
their  sale  in  preference  to  opponent's  lessor^s  lien ;  but  his  lien  does 
not  attach  to  the  property  of  the  lessor  which  he  repaired  or  improved 
under  a  contract  with  his  tenant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  amended  in  so  far  as  to  reject  and  disallow  the  privi- 
lege of  the  seizing  creditor  for  material  furnished  and  work  performed, 
in  the  repair  of  the  "  property  under  lease,'"  and  to  maintain  and  per- 
petuate the  opponent's  injunction  to  that  extent. 

And  it  is  further  ordered,  adjudged  and  decreed  that  in  so  far  as 
said  judgment  recognizes  and  enforces  the  contractor's  lien  of  the 
seizing  creditor  on  the  new  buildings  and  other  works  erected  in  the  re- 
placement of  those  which  had  been  destroyed  by  fire,  and  which  con- 
tain the  electric  light  machinery  and  apparatus,  that  the  opponent's 
injunction  be  dissolved  and  it  be  afSrmed. 

The  cost  of  appeal  is  taxed  agaiust  the  seizing  creditor  and  ap- 
pellee. 


On  Application  fpr  Rehearing. 

Both  appellant  and  appellee  desire  a  rehearing  on  some  points  of 
minor  importance. 

Without  stating  them  in  detail  we  will  simply  say  : 

iBt.  That  the  effect  of  the  judgment  of  Schwartz  against  Saiter, 
both  aa  to  the  debt  a;nd  privilege,  li^  confined  to  those  litigants  and 
does  not  have  any  bearing  or  influence  on  the  demands  of  third 
opponent. 

This  is  elementary. 

2d.  A  simple  perusal  of  our  opinion  will  disclose  the  fact  that  the 
seising  creditor's,  mechanic's  and  contractor's  lien,  for  materials  fur* 
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nished  and  work  performed  in  making  repairs  and  constractions^  was 
the  jprttreipa^  qnestion  that  was  discnssed  therein. 

It  is  difficult  to  understand  how  a  vendor's  lien  could  be  setiously  as- 
serted against  the  material  contained  in  a  building  or  the  parts 
thereof,  and  which  have  become  thus  indistinguishable. 

3d.  It  has  been  settled  by  numerous  decisions — and  is  not  an  open 
question— that  an  appeallant,  who  succeeds  in  obtaining  an  amend- 
ment favorable  to  himself  of  the  judgment  appealed  from,  is  entitled 
to  have  the  cost  of  appeal  taxed  against  the  appellee. 

This  is  true  of  the  instant  case. 

4th.  But  the  appellant  claims  that,  as  it  was  the  plaintiff  in  third 
opposition  in  the  court  below,  and  a  general  judgment  went  against  it 
therein,  from  which  it  has  obtained  relief  in  part  in  this  Court,  and 
thus  procured  the  perpetuation  of  its  injunction  against  the  seizure 
pro  tantOf  it  Is  entitled  to  have  the  costs  of  the  court  a  qua  taxed 
against  the  appellee. 

In  this  view  we  think  its  counsel  are  correct. 

It  is  the  rule  of  law  that  if  the  plaintiff  recover  any  partia9i  of  his 
demand,  he  is  entitled  to  cost.  Had  the  judge  a  quo  rendered  the 
judgment  we  have  pronounced,  it  would  have  carried  cost  in  plaintiff's 
favor  ^  and  as  our  decree  sustains  its  demands  in  part  and  ab  initiOf  it 
must  have  a  like  effect. 

5th.  The  further  contention  of  appellant's  counsel  is  that  one  decree 
should  be  supplemented  so  as  to  limit  the  portion  of  Schwartz's  judg- 
ment that  is  to  be  enforced  against  the  property  it  subjects  to  his  eoti- 
tractor^ 8  lien. 

This  is  a  reasonable  and  proper  request. 

« 

Having  restricted  his  seizure  and  lien  to  the  constructions  estab- 
lished in  the  replacement  of  those  which  had  been  destroyed  by  fire, 
the  amount  of  Schwartz's  demand dierefor  should  be  likewise  restricted, 
so  that  he  should  receive  from  the  proceeds  of  sale  when  made  nothing 
in  excess  thereof,  in  case  a  larger  sum  should  be  realized. 

But  this  amount  can  he  easily  ascertained  from  the  judgment  of  the 
lower  court,  and  Schwartz's  account,  which  forms  a  part  thereof;  and 
hence  it  is  unnecessary  that  a  rehearing  should  be  granted  for  that 
purpose. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  following 
items  of  indebtedness  of  W.  8.  Saiter  to  and  in  favor  of  Moses 
Schwartz,  seizing  creditor,  shall  be  collected  from  the  proceeds  of  the 
sale  made  in  pursuance  of  our  judgment  and  decree  and  no  others,  viz*. 
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BuildiDg  enclosing  machinery  and  one  cistern $650  00 

Roofing  and  tinner's  work 75  00 

Bnilding  foundation 60  00 

Labor  in  erecting  and  constructing  same 125  00 

CR.  $910  00 

Bj  amoant  of  value  of  old  dynamo. 125  00 

Amount  balance $785  00 

It  is  further  ordered,  adjndged  and  decreed  that  the  cost  of  the 
lower  court  be  taxed  against  the  seizing  creditor  and  appellee ;  and 
that,  as  thus  limited,  our  former  decree  remain  undisturbed. 
Rehearing  refused. 


No.  10,138. 

Charles  F,  Johnson  &  Co.,  Mrs.  A.  V.  Witkowski,  Subrogee,  vs. 
Boice  &  Frellsen, 

AND  „jr"273l 

1116    6631 

J.  W.  Frellsen,  vs.  Mrs.  A.  V.  Witkowski  and  Husband,  and  nr  ssg 

Sheriff. 
(Consolidated.) 
A  hasband  oannot  testify  in  a  caBe  i  i  which  his  wife  haii  an  interest  involved. 
Tb«  transferrer  of  a  Jadgment  who  sells  all  his  rights  to  it  and  to  all  buits  growing  oat  of 

it.  warrants  the  exittenee  of  the  debt  at  the  time. 
If  the  Judgment  has  been  previoasly  extingaished  and  was  not  in  existence  as  a  claim  at 

the  date  of  the  sale,  the  vendor  is  bound  to  restore  the  price  to  the  pnrohaaer. 
The  transfer  of  a  Judgment  does  not  bind  the  Judgment  debtor,  unless  it  has  been  notified 

to  bim  or  it  is  clearly  shown  that  he  had  knowledge  of  it. 
The  mere  filing  or  placing  the  transfer  among  the  papers  of  the  suit  and  recording  of  it  in 

the  books  of  the  parish  recorder,  are  not  equivalent  to  the  notice  required  by  law,  which 

moat  bring  home  to  the  debtor  knowledge  of  the  fact. 
A  debtor  who  settles  with  his  creditor  previous  to  notification  or  knowledge  of  the  transfer 

is  discharged  from  the  debt. 

A  PPEAL  from  the  Eifl^hth  District  Court,  Parish  of  East  Carroll. 
jLjL     DeUmey,  J. 

W.  G.  Wyly  for  the  Appellant. 
«7.  M,  Kennedy  and  0.  J.  &  I.  8.  Boatner  for  the  Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  The  object  of  the  first  suit  is  to  revive  a  judg- 
ment, and  that  of  the  second  is  to  suspend  the  execution  of  that  judg- 
ment meanwhile. 

18 
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The  ground  of  resistaDce  by  the  defendant  is  that  the  jadgment  has 
been  extinguished. 

From  a  jadgment  refusing  to  revive  and  perpetuating  the  injunc- 
tion, this  appeal  is  taken. 

It  appears  that  the  judgment  sought  to  be  revived  was  rendered  on 
notes  in  favor  of  C.  F.  Johnson  &  Co.  It  ii)  claimed  tliat  subsequently 
it  was  transferred  by  that  firm  in  liquidation  by  one  of  its  members  to 
Mrs.  Witkowski,  who,  it  is  alleged,  was  the  owner  of  the  notes. 

Since  the  institution  of  the  present  proceedings  and  joining  of  issue 
Mrs.  Witkowski  has  transferred  all  her  rights  in  and  to  the  judgment 
to  one  Herman  Wilczinski,  who  by  order  of  court  was  substituted  to 
her  and  permitted  to  proceed  in  the  prosecution  and  defense  of  the 
two  suits. 

Frellsen,  one  of  the  defendants  in  the  original  suit,  and  who  is  the 
plaintiff  in  injunction  proceeding,  contends  that  the  alleged  transfer  of 
the  jadgment  by  Johnson  &  Co.  to  Mrs.  Witkowski  is  null  for  various 
reasons,  and  that  even  were  it  valid,  it  is  barren  of  effect  because  it 
was  not  notified  to  him.  He  therefoie  concludes  that  the  settlement 
which,  in  ignorance  of  that  transfer,  he  avers  to  have  since  made  with 
Johnson  &  Co.,  has  discharged  him  from  the  debt. 

On  the  trial,  the  ostenfiible  plaintiff*  by  substitution,  Witczinski, 
offered  as  a  witness  Simon  Witkowski.  Objection  was  made  on  the 
ground  of  his  being  the  husband  of  Mrs.  Witkowski,  the  first  trans- 
ferree,  who  had  an  interest  at  stake  in  the  suit. 

The  objection  was  answered  by  saying  that,  as  Mrs.  Witkowski  had 
ceased  to  h^ve  any  interest  involved,  in  consequence  of  her  transfer 
of  her  rights  in  the  suit,  the  opposition  was  groundless. 

The  district  judge  sustained  the  objection  and  refused  to  allow  the 
witness  to  be  heard. 

There  was  no  error  in  the  ruling. 

Mrs.  Witkowski  appears  to  have  sold  by  authentic  act  to  Hermann 
Wilczinski  all  her  rights  in  and  to  the  judgment  and  the  two  cases  for 
the  reviving  of- the  same  and  for  an  injunction,  above  mentioned,  and 
all  other  suits  growing  therefrom,  etc. 

Upon  production  of  this  act  an  order  was  obtained,  as  already  said, 
to  substitute  Wilczinski  to  Mrs.  Witkowski,  after  issue  had  been 
joined  in  the  two  cases. 

The  sale  of  these  rights  by  Mrs.  Witkowski,  though  the  same  be  an- 
expressed  in  the  act,  implied  a  warranty  of  the  existence  of  the  debt, 
evidenced  by  the  judgment,  although  it  did  not  include,  as  a  matter 
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of  course,  that  of  the  solvency  of  the  debtor,  for  this  has  to  be  specially 
stipulated.    R.  C.  C.  2646,  2647. 

It  therefore  follows  that,  as  she  was  a  warrantor  of  the  existence  of 
the  judgment  debt  sold  to  Wilczinski,  she  had  an  interest  at  issue, 
which  existence  was  denied  in  the  suit  to  revive.  It  is  manifest  that 
if  the  ground  urged  by  Frellsen  is  well  taken,  viz:  that  the  judg- 
ment debt  had  been  extiuguished,  Mrs.  Witkowsl^i,  as  warrantor  of 
that  claim,  would  be  liable  for  reimbursement  to  her  evicted  vendee. 
R.  C.  C.  2500  and  sec.  9 ;  2  Ann.  880 ;  7  Ann.  268 ;  13  Ann.  336. 

This  would  be  the  case  even  if  she  had  known  or  strongly  sus- 
pected the  insolvency  of  the  debtor  at  the  time  of  the  assignment ;  for 
then  the  law  provides  that  the  contract  would  be  rescinded  and  the  as- 
signee compelled  to  restore  the  price.    R.  C.  C.  2649. 

As  Mrs.  Witkowski  had  an  interest  involved  in  the  litigation  con- 
sisting in  the  recognition  and  maintenance  of  the  debt,  the  existence 
of  which  she  had  warranted,  it  is  clear  that  lier  husband  could  not 
be  permitted  to  testify,  either  for  or  against  her.    R.  C.  C.  2281.  . 

The  record  contains  another  bill  to  testimony  affecting  the  genuine- 
ness of  Mrs.  Witkowski's  signattire  to  the  transfer  to  her,  but  the  view 
which  we  have  taken  respecting  that  instrument  renders  it  useless  to 
pass  upon  that  bill. 

The  next  question  to  be  considered  is,  whether  the  judgment  sought 
to  be  revived  and  the  execution  of  which  is  enjoined,  was  or  not  ex- 
tinguished previous  to  notice  or  knowledge  of  the  transfer  to  her. 

Frellsen  strenuously  charges  the  nullity  of  the  transfer  which  was 
apparently  made  of  the  indgmeut  by  the  original  plaintiffs  to  Mrs. 
Witkowski,  and  urges  in  support  several  grounds,  which  it  is  needless 
to  consider. 

Admitting  that  the  transfer  was  truly  and  legally  made,  it  does  not 
follow  that  from  that  fact  the  settlement  which  Frellsen  claims  to 
have  made  with  those  plaintiffs,  previous  to  knowledge,  has  not  dis- 
charged him. 

The  transfer,  in  order  to  invalidate  that  settlement,  ought  to  have 
been  notified  by  the  original  plaintiff,  or  at  least  by  the  subrogee  to  the 
judgment  debtor. 

The  law  on  the  subject  foimally  declares  that  if  prevuma  to  the 
notice  having  been  given  of  the  transfer,  either  by  the  transferrer  or 
the  transferree,  the  debtor  should  have  made  payment  to  the  former, 
he  will  be  discharged  from  the  debt.     R.  C.  C.  2644. 

In  answer  to  this  defense  Mrs.  Witkowski  retorts  that  Frellsen  had 
notice  of  her  title  to  the  judgment  at  the  time  of  the  alleged  settle- 
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ment  bj  him  with  Johneon  &  Co.  (March  9,  1878),  because  the  act  of 
BubrogatioD  to  the  judgment  wa<^  and  had  been  on  file  and  in  the 
papers  of  the  snit  and  alno  been  duly  recorded.  She  alleges  no  other 
notice. 

Conceding  this  to  be  true,  it  does  not  follow  that  the  filing  and 
recording  are  in  law  equivalent  to  the  notice  required  by  the  Code, 
which  must  consist  in  something  more. 

The  law  does  not  require  any  particular  form  of  notice,  but  it  de- 
mands that  notice  be  given.  The  object  of  the  notice  is  as  well  for 
the  protection  of  the  transferree  as  for  that  of  the  debtor,  in  order  to 
prevent  au  improper  payment,  thus  securing  the  rights  of  the  trans- 
ferree to  payment  and  those  of  the  debtor  against  lotis  and  to  a  legal 
discharge,  in  case  of  payment  or  settlement.  It  matters  not  ia  what 
manner  knowledge  of  the  transfer  is  brought  home  to  the  debtor,  pro- 
vided it  be  clearly  shown  that  he  knew  that  his  former  creditor  was 
diverted  of  his  right  and  that  such  knowledge  was  properly  conveyed. 
The  notice  or  knowledge  was  indispensable.  6  N.  S.  286,  297 ;  17  L. 
471 ;  18  L.  414;  8  R.  259  ;  9  R.  207;  12  R.  409 ;  4  Ann.  356  ;  13  Ann. 
384 ;  14  Ann.  384  ;  26  Ann.  302. 

It  has  consequently  been  held  that  the  record  of  an  assignment  in 
the  ofiice  of  a  parish  judge  is  not  notice  sufficient  to  bind  third  per- 
sons (5  N.  S.  181) ;  and  that  knowledge  in  the  judgment  debtors' 
attorney  of  record  of  the  assignment  of  the  judgment  is  not  sufficient 
notice.    9  Ann.  225. 

The  transfer  in  question  to  Mrs.  Witkowski  purports  to  have  been 
made  on  December  27,  1876.  It  is  not  claimed  or  shown  that  it  was 
in  any  manner  notified  to  Frellsen,  or  that  he  had  any  knowledge  of 
it  previous  to  the  institution  of  the  suit  to  revive.  The  consequence 
of  the  omission  is  theiefoie,  under  the  ver^  terms  of  the  law,  tliat  if 
Frellsen  has  made  any  settlement  with  Johnson  &  Co.,  who  had  ob- 
tained against  his  firm,  his  partner  and  himself  in  soUdo  the  judgment 
in  question,  before  he  had  any  knowledge  of  the  transfer  to  Mrs.  Wit- 
kowski, he  has  satisfied  his  debt,  and  that  neither  Mrs.  Witkowski  nor 
her  transferree  can  obtain  a  revival  of  the  judgment. 

Now  the  evidence  is  clear  that  on  March  9,  1878,  Frellsen  made  a 
settlement  with  Chas.  F.  Johnson  &  Co.,  by  which,  in  consideration  of 
the  amount  acknowledged  to  have  been  paid,  he  was  discharged  by 
them  of  all  claims  against  him,  whether  included  or  not  in  the  account 
on  which  the  receipt  and  discharge  was  signed  by  P.  Prudhomme,*  the 
partner  who  represented  with  authority  the  partnership  in  liquidation 
in  the  transaction. 
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The  objection  that  Frellsen  cavnot  claim  a  discharge  ander  Article 
2644y  R.  C.  C,  because  sach  is  obtained  only  on  payment  and  not  at 
all  on  comproraiBe,  has  no  force. 

A  creditor,  if  he  choose,  can  extingaish  part  of  his  claim  by  remis- 
sion and  accept  payment  of  the  debt,  as  reduced,  in  full  of  what  it 
previous  was.  A  part  payment  discharges  as  well  as  a  payment  in  full 
by  consent  of  parties.    R.  C.  C.  2130. 

These  views  relieve  us  from  passing  on  the  title  of  Mrs.  Witkowski 
to  the  notes  on  which  the  judgment  was  obtained,  and  on  the  question 
of  her  obligation  to  account  for  the  property  originally  seized  when 
the  suit  was  brought,  and  which  was  released  on  a  bond  signed  by  her 
as  surety. 

We  therefore  conclude  that,  as  the  judgment  sought  to  he  revived 
and  executed  was  satisfied  and  extinguished  previous  to  notice  and 
knowledge  of  the  transfer  to  Mrs.  Witkowski,  the  finding  of  the  lower 
court  must  be  maintained. 

Judgment  affirmed. 
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Under  the  rales  of  the  Civil  Diatrict  Conrt  an  ipjanotion  proceeding  against  the  execution 
of  a  judgment  is  filed  and  treated  as  part  of  tbo  snit  in  which  the  jndgment  enjoined 
was  rendered.  In  sach  a  case,  alter  Judgment  rendered  in  the  iivjanctlon  proceeding, 
where  neither  appeal  requires  any  bond  except  for  costs,  appeals  from  both  judgments 
may  be  well  taken  under  one  order  and  one  bond  fixed  by  the  court.  30  Ann.  801 ; 
36  Aon .  963. 

Inaccnracies  in  an  order  or  bond  of  appeal  in  describing  the  Judgments  appealed  from  will 
not  invalidate  the  appeal  if  the  description  contains  statements  suflicient  to  identify  the 
fudgmenta  referred  to. 

Defendflmte  were  sued  to  deliver  a  list  containing  subscriptions  of  various  parties  to  800 
shares  of  the  stock  of  plaintiff  corporation  of  the  face  value  of  $50  per  share,  and  in 
default  of  such  delivery,  for  jndgment  condemning  them  to  pay  the  value  of  said  list. 

Held,  that  the  utmost  consequence  which  the  law  could  attach  to  defendants'  default  in 
non~  delivery  of  the  list  could  not  exceed  a  personal  obligation  to  discbarge  the  liabili- 
tie*  of  the  sabscribera  in  accordance  with  the  termn  of  their  subscriptions ;  and  that 
a  Judgment  condemning  them  to  pay  $40,000  cash  on  such  default,  where  the  subscrip- 
tions were  on  terms  of  credit,  and  without  recognising  orjireserving  their  right  to  re- 
ceive the  stock  subscribed  for,  is  manifestly  insupportable. 

The  foregoing  robs  the  injunction  proceedings  of  all  significance. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 

m 
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Branch  K.  Miller  for  Plaintiff  and  Appellee. 
<r.  Q.  A,  FeUwca  for  Defendanto  and  Appellants. 


Motion  to  Dismiss. 
The  opinion  of  the  Coart  was  delivered  by 

Fbnner,  J.  The  plaintiff,  alleging  itself  to  be  a  corporation,  ob- 
tained and  confirmed  a  judgment  by  default  against  the  defendants 
condemning  them  to  deliver  up  certain  subscription  lists  within  24 
hours  after  the  judgment  should  become  final,  and  in  default  of  such 
delivery  within  said  time,  to  pay  to  plaintiff  $40,000,  with  right  to  ex- 
ecution for  said  sum  at  the  f'xpiratiou  of  the  delay  without  delivery  of 
the  lists.  The  judgment  was  signed  on  December  16,  1887,  and  on 
January  7,  1888,  fi.fa,  was  issued  under  which  the  sheriff  was  pro- 
ceeding when  arrested  by  an  injunction  issued  on  the  petition  of  de- 
fendants. 

The  petition  for  injunction  denied  the  corporate  existence  of  plain- 
tiff, and  made  its  alleged  president,  E.  Ehrensing,  a  party  individually, 
together  with  the  sheriff.  In  this  latter  proceeding  judgment  was 
rendered  dismissing  the  action  and  dissolving  the  injunction. 

Under  the  rules  of  the  Civil  District  Court,  injunction  proceedings 
to  eigoin  the  execution  of  judgments  are  *^  treated  as  parts  of  the 
original  suits  out  of  which  they  arise,''  and  are  *'  docketed  and  num- 
bered as  parts  of  such  suits.'' 

Hence,  desiring  to  appeal  from  both  the  original  judgment  and  that 
in  the  injunction  proceeding,  defendants  applied  for  and  obtained  a 
single  order  of  appeal  from  both,  directing  the  furnishing  of  a  single 
bond  fixed  at  $250,  which  was  executed,  and  under  these  proceedings 
the  appeal  is  brought  up. 

Various  grounds  are  assigned  for  dismissing  the  appeal,  which,  how- 
ever, may  be  summarized  as  follows  : 

1.  That  the  two  appeals  could  not  be  embraced  in  one  order  of  ap- 
peal or  supported  by  a  single  bond. 

We  think  the  appeals  are  fully  protected  by  the  equitable  rule  an- 
nounced in  Succession  of  Clark,  90  Ann.  801,  and  affirmed  by  the 
present  bench  in  Sncc<>ssion  of  Geddes,  36  Ann  963.  Under  the  inles 
of  the  Court,  both  judgments  were  rendered  in  the  same  suit;  the 
two  judgments  were  so  closely  related  to  each  other  that  the  ends  of 
justice  will  be  advanced  by  considering  them  together.  The  first 
judgment  is  appealed  from  only  devolutively,  and  the  second  did 
not  condemn  the  appellants  to  pay  any  money  or  deliver  anything. 


NEWrORLEANS,  MARCH,  1888.  279 

Brewing  Company  vs.  BoBbinger  et  at. 

Therefore,  a  bond  for  costo  was  all  required  in  either  case,  and  as  said 
in  Clark's  case, ''  the  costs  are  as  fally  secured  bj  one  bond  with  saffl- 
cient  secnrity  in  a  sufficient  amount  as  by  any  number  of  bonds.'' 

So  far  as  the  distinctness  of  parties  is  concerned,  it  is  more  apparent 
than  real. 

The  sheriff  is  a  nominal  party  without  interest  and  need  not  be 
considered. 

It  is  evident  that  Ehrensing  is  enjoined  as  the  party  representing  the 
original  plaintiff  in  executing  the  judgment,  and  the  only  reason  why 
he  is  not  sued  in  the  capacity  of  president  of  the  Brewing  Company 
is  because  defendants  expressly  deny  the  corporate  existence  of  said 
company. 

The  suggested  difficulty  of  adjusting  the  costs  under  one  bond  for 
two  separate  judgments  was  considered  and  disposed  of  in  Clark's 
case.  The  only  effect  of  separating  the  appeals  would  be  to  increase 
the  costs. 

2.  It  is  claimed  that  both  the  order  and  bond  of  appeal  are  defective 
for  want  of  sufficient  description  of  or  reference  to  the  judgments 
appealed  from.  We  have  examined  the  order  and  bond  and  find  that 
both  give  correctly  either  the  date  of  rendition  or  the  date  of  signa- 
ture of  each  judgment  in  such  manner  as  fully  to  identify  the.  judg- 
ments referred  to.    Pasley  vs.  McConnell,  recently  decided. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  the  Merits. 
As  appears  from  our  opinion  on  the  motion  to  dismiss  this  appeal 
is  t-aken   from  two  judgments,  which  we  shall  consider  separately. 

I. 
The  substance  of  the  petition,  on  which  the  first  judgment  was  ren- 
dered, is  that  the  defendants  Boebinger  and  Auer  had  obtained  sub- 
scriptions to  the  stock  of  plaintiff  company  to  the  amount  of  800  shares 
of  the  par  value  of  fifty  dollars  each,  and  that  the  list  of  said  sub- 
scriptions had  been  delivered  into  the  possession  of  plaintiff's  secre- 
tary ;  that  subsequently  said  Boebinger  and  Auer  had  obtained  posses- 
sion of  said  list,  through  certain  false  pretenses,  and  had  refused  to 
return  the  same ;  that  said  list  was  of  the  value  to  petitioner  of  $40,- 
000,  and  judgment  was  asked  condemning  said  defendants  to  deliver 
said  list  within  24  hours  from  finality  of  judgment  herein,  in  default 
of  which  that  they  be  condemned  in  solido  to  pay  to  petitioner  the  sum 
of  $40,000.    Judgment  by  default  was  taken  and  confirOied  according 
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to  the  prayer  of  the  petition.  A  new  trial  was  applied  for  and  re- 
fased,  and  after  the  lapse  of  24  hours  from  the  signature  of  the  jadg- 
ment  execation  was  issued  against  defendants  for  $40,000. 

Wo  need  not  go  further  than  to  say  that  the  alternative  part  of  the 
judgment  cannot  be  sustained.  The  allegations  of  the  petition  and 
the  evidence  on  which  the  default  was  confirmed  show  that  the  list 
contained  subscriptions  by  unknown  persons  to  stock  of  the  company 
to  the  amount  of,  say,  $40,000,  payable  only  as  the  price  of  800  shares 
of  tLe  stock  of  said  company,  to  be  delivered  to  the  subscribers  on 
such  payment,  and  payable  only  partly  in  cash  and  partly  at  certain 
deferred  periods.  Manifestly  the  utmost  consequence  which  the  law 
could  attach  to  the  defendants'  abstraction  and  uon- delivery  of  the 
list  could  not  exceed  a  personal  obligation  to  discharge  the  liabilities 
of  the  subscribers  thereon  in  accordance  with  the  terms  of  their  sub- 
scriptions and  the  list  could  not  have  a  greater  value  to  petitioner  or 
to  anybody  else  than  would  result  from  such  discharge.  A  judgment 
condemning  them  for  such  a  default  to  pay  $40,000  cash,  and  without 
even  a  reservation  or  recognition  of  their  right  to  demand  and  receive 
a  corresponding  amount  of  stock,  is  certainly  unsupported  by  any  con- 
sideration of  law  or  equity. 

We  decide  and  even  express  an  opinion  upon  no  other  question  in 
the  case  except  that  the  judgment  as  rendered  cannot  be  maintained , 
not  even  suggesting  whether  any  other,  or  what  other,  judgment  might 
have  been  rendered.  We  think  the  ends  of  justice  require  that  the 
judgment  should  be  reversed  and  the  case  remanded  for  farther  pro- 
ceedings according  to  law  upon  the  default  taken  and  without  preju- 
dice to  the  rights  of  defendants  to  set  the  same  aside  on  filing 
answer. 

II. 

The  foregoing  decision  robs  the  injunction  proceeding  from  the  judg- 
ment in  which  appeal  is  also  taken,  of  all  significance.  We  need  not 
consider  or  distuib  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
confirming  the  default  rendered  on  December  2,  and  signed  on  De- 
cember 16, 1887,  be  and  the  same  is  hereby  reversed  and  set  aside,  and 
that  the  case  be  remanded  to  the  court  below  for  farther  proceedings 
on  the  default  taken  without  prejudice  to  the  rights  of  defendants  to 
set  the  same  a$iide  on  filing  answer. 

It  is  further  ordered  and  decreed  that  the  judgment  in  the  injunc- 
tion proceeding  be  affirmed — costs  of  appeal  to  be  divided  between 
appellants  and  appellee. 
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No.  10,124. 
A.  V.  Datis  vs.  T.  K.  Grebn,  Tax  Collkctor,  et  als. 

Art.  214  of  the  Couatitatioii  of  the  State  of  Loniaiana  is  self-acting,  in  so  far  as  it  confers 

directly  upon  the  levee  commissioner,  authority  to  levy  a  tax  of  flve  mills  for  levee 

pnrpoeea,  in  their  respe^^tive  districts. 
The  only  legislative  action  contemplated  ander  Art.  314  of  the  Constitution  is  the  division 

of  the  State  into  levee  districts  and  to  provide  for  the  appointment  or  election  of  levee 

commiasioners. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Yaung,  J. 

J.  N.  Luce  for  Plaintiff  and  Appellant. 

Steele,  Garrett  d  JDagg  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  issue  in  this  case  is  the  legality  and  constitu- 
tionality of  the  five  mill  district  levee  tax,  for  the  year  1887,  amount- 
ing to  two  hundred  and  ninety-four  dollars  and  seventy-five  cents, 
levied  for  said  year,  on  the  property  of  plaintiff,  situated  in  the  parish 
ot  Concordia.  The  collection  and  enforcement  of  said  five  mill  tax  by 
the  tax  collector  of  Concorda  were  enjoined  as  being  illegal  and  uncon- 
Btitational. 

Two  alleged  levees  of  said  five  mill  tax,  for  the  year  1887,  were 
made :  one  by  the  General  Assembly  under  Section  8  of  Act  No.  44  of 
1886,  and  one  by  the  beard  of  levee  commissioners,  for  the  Fifth 
Louisiana  Levee  District,  in  August,  1887. 

The  grounds  of  objection  to  the  levy  made  by  the  Legislature  are 
that  the  Legislature,  under  Art.  213  and  214,  could  not  levy  such  tax 
itself,  and  that  such  a  levy  by  the  Legislature  violated  Art.  203  of  the 
Constitution. 

The  objections  to  the  levy  made  by  the  levee  board  are  that  there 
was  no  legislative  act  and  grant  authorizing  and  empowering  the  levee 
commissioners  to  assess  such  tax,  and  that  Act  44  of  1886  not  only 
conferred  no  such  authority,  not  only  repealed  all  that  part  of  Act  33 
of  1879,  which  did  confer  such  authority,  but  in  letter  and  effect  re- 
strained  and  prohibited  such  a  levy  by  the  levee  commissioners.  The 
sheriff  and  levee  board  answered,  putting  plaintiff's  petition  at  issue, 
prayed  that  demand  of  plaintiff  be  rejected  and  for  dissolution  of  the 
injunction.  The  district  judge  decided  the  tax  levied  by  the  levee 
commissioners  to  be  valid  and  constitutional  and  dissolved  plaintiff's 
injunction.    Plaintiff  prosecutes  this  appeal. 

Waiving  the  consideration  of  the  charge  of  the  illegality  of  the  tax 
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levied  by  the  General  Assembly  and  the  uDconstitutioDality  of  the  act 
referred  to,  aoder  or  by  which  the  tax  was  levied,  if  the  groand  upon 
which  the  attack  is  made  against  the  tax  levied  by  the  levee  commis- 
sioners should  prove  untenable,  there  would  be  no  reason  to  disturb 
the  conclusion  reached  by  the  judge  of  the  first  instance. 

It  is  sufficient  if  the  tax  imposed  by  either  authority  be  found  legal 
and  constitutional.     Article  214  of  the  Constitution  reads  : 

"  The  General  Assembly  may  divide  the  State  into  levee  districts 
and  provide  for  the  appointment  or  election  of  levee  commissioners 
in  said  districts,  who  shall  in  tiie  method  and  mannei*  to  be  provided 
by  law  have  supervision  of  the  erection,  repair  and  maintenance  of 
levees  in  said  districts,  to  that  effect  it  may  levy  a  tax  not  to  exceed 
five  mills  on  the  taxable  property  situated  within  the  alluvial  portions 
of  said  districts  subject  to  ovei-flow." 

It  has  been  judicially  determined  that  the  power  to  levy  the  tax 
maintained  in  this  article  is  strictly  conferred  on  the  levee  commis- 
sioners. Railroad  and  Steamship  Company  vs.  Cage,  sheriff,  34  Ann. 
506. 

The  sole  question  for  determination  is,  whether  a  legislative  grant 
or  authority  is  necessary  to  the  exercise  of  that  power  by  the  levee 
commissioners.  < 

It  seems  to  us  that  this  question  was  virtually  solved  by  the  same 
decision  referred  to.  This  Court,  in  that  case,  where  the  sole  issue 
was  the  constitutionality  or  legality  of  a  levee  tax,  imposed  by  the 
levee  commissioners,  after  deciding  that  such  a  tax  could  not  consti- 
tutionally be  levied  by  the  General  Assembly,  proceeds  to  say  (quot- 
ing) :  *'  But  such  a  tax  could  be  levied  by  the  levee  commissioners 
and  would  be  equal  and  uniform  throughout  their  territorial  limits." 

The  same  decision,  after  quoting  from  Article  214  the  words  ^'  to 
tliat  effect  it  may  levy  a  tax  not  to  exceed  five  mills  on  taxable  prop- 
erty within  the  alluvial  portions  of  said  districts  subject  to  overflow," 
again  proceeds: 

'*  Now  to  which  of  the  two  powers  enumerated  in  the  first  portion  of 
the  article  do  the  words  "  to  that  effect "  apply  t  Evidently  not  to  the 
power  of  the  Legislature  to  divide  the  State  into  levee  districts,  but 
on  the  contrary,  they  must  refer  to  the  power  of  the  levee  commis- 
sioners to  build,  repair  and  maintain  levees.  Hence,  we  conclude  that 
while  the  pronoun  it  is  inartistically  used  in  the  language  granting 
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the  taxing  power  tbe  conveiitiou  nndoabtedly  intended  to  confer  the 
taxing  power  ander  Art.  214  directly  to  the  levee  commisBioners.'* 

It  is  trne  that  in  tbe  case  of  the  tax  involved  in  that  decision  there 
was  a  legislative  act  (33  of  1879)  authorizing  the  levy  by  the  commis- 
sioners,  and  the  act  44  of  1886,  referred  to  in  the  pleadings,  contains 
no  sach  provisions,  but  the  Conrt  in  the  same  decision  in  treating  of 
the  act  of  1879,  and  article  214  declared  substantially  that  the  article 
was  framed  with  special  reference  to  the  act  and  with  the  undoubted 
intention  of  giving  it  constitutional  effect  and  vitality  and  secure  its 
efficiency  to  the  people  to  be  affected  thereby. 

In  the  face  of  such  expressions  and  judicial  construction,  we  attach 
no  significance  to  the  repeal  of  the  act  of  1879,  and  the  silence  of  the 
act  of  1886  touching  the  authority  of  the  commissioners  to  levy  the 
tax. 

The  constitutional  grant  was  all-sufficient  and  self-operative,  and 
no  expression  of  the  legislative  will  or  permission  was  needed. 

If  the  power  to  impose  this  tax  was  conferred  by  the  Constitution 
on  the  levee  commissioners  it  was  their  right  and  doubtless  their  duty 
to  exercise  it,  and  there  is  therefore  no  force  in  the  contontion  that  the 
Legislature  in  levying  the  tax  directly  by  statutary  enactment  vir- 
tually prohibited  the  exercise  of  such  authority  by  the  commis- 
sioners. 

One  of  the  subjects  of  paramount  importance  before  the  convention 
that  framed  the  Constitution  was  that  of  levees,  and  the  necessity 
of  protection  from  overflow  of  the  alluvial  lands  of  the  State.  The 
efficacy  of  any  system  of  protection  that  could  be  devised  would 
essentially  depend  apon  a  prompt  and  speedy  raising  of  adequate 
means  for  the  construction  and  maintenance  of  the  req aired  works. 
Doubtless  it  was  concluded  that  it  was  safer  and  wiser  to  confer  the 
power  to  provide  the  funds  in  small  bodies  from  the  endangered  dis- 
tricts that  could  seasanably  realize  the  exigency  and  by  prompt  action 
and  speedy  levies  meet  it,  than  to  jeopardize  the  entire  system  of 
levee  protection  by  depending  exclusively  on  the  precarious  and  dila- 
tory action  of  the  Legislature,  which  met  once  only  in  two  years,  for 
the  required  means. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed  at  the 
eoste  of  the  plaintiff  in  both  courts. 
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Mrs.  Sarah  J.  Ball  et  al.  vs.  Mrs.  Julia  M.  Ball  and  Charlks 

W.  Ball,  Executors. 

The  ^11  contained  the  following  olaoaes : 

The  money  collected  from  my  life  insarance  **  will  more  than  pay  every  debt  I  owe  on 

earth,  and  as  I  desire,  leave  my  property  to  my  heirs,  to  be  equally  divided  among 

them  according  to  the  laws  of  the  State  of  Louisiana, 
*'  I  leave  to  my  brother,  Dr.  J.  W.  Ball,  $2500,  and  to  my  ,*i8ter,  M.  J.  MoK.,  $1500,    which 

my  execaters  will  pay  ont  of  the  first  meneys  realised  from  my  estate." 
Held,  that  the  insufficiency  of  the  insurance  money  to  pay  the  debts  and  the  necessity  of 

paying  the  legacies  ont  of  the  property,  furnishes  no  ground  for  r^ecting  the  legacies. 

The  expectation  and  desire  expressed  in  the  first  clause  are  entirely  subordinated  to 

the  command  expressed  in  favor  of  the  special  legatees,  to  whom  the  testator  seems  to 

have  desired  to  give  a  preference  even  over  creditors  by  directing  their  payment  out  of 

the^Ef^e  moneys  realized. 
Even  if  the  two  clauses  were  contradictory,  the  last  written  would  prevail  under  Art.  1783 

Rev.  CivU  Code 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  West  Feliciana. 
Yoist,  J. 

W.  W.  Leake  for  PlaiDtiffs  and  Appellees. 
Wickliffe  dc  Fisher  for  Defendants  and  Appellants. 


The  opinion  of  the  Coart  was  delivered  by 

FenneRi  J.  William  Ball  died  leaving  a  will,  of  which  he  appointed 
the  defendants  to  be  executors.  They  opened  his  succession,  qualified 
as  executors,  and  made  a  partial  administration  of  the  estate,  of  which 
they  filed  a  provisional  account  which  was  homologated,  but  the  ad- 
ministration has  never  been  completed  and  no  final  account  has  been 
rendered. 

The  will  contained  the  following  special  bequests :  *'  I  leave  to  my 
dear  brother.  Dr.  Immer  W.  Ball,  twenty-five  hundred,  and  to  my 
dear  sister,  Mary  J.  McKnight,  fifteen  hundred  dollars,  which  my  ex- 
ecutors will  pay  out  of  the  first  moneys  realized  from  my  estate." 

Dr.  Immer  W.  Ball  died  subsequently  to  the  testator,  and  the  plain- 
tififs  are  admitted  to  be  his  heirs. 

They  demand  in  this  action,  on  appropriate  averments,  that  defend- 
ants be  ordered  to  file  a  full  account  of  their  administration  within  a 
delay  fixed,  and,  in  default  thereof,  they  pray  for  a  judgment  against 
said  executors  in  the  amount  of  the  special  legacy  aforesaid  due  to 
their  ancestor. 

The  sole  defense  is,  in  substance,  that  under  a  proper  construction 
of  the  will,  the  legacy  aforesaid  is  not  due  and  payable. 
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This  contention  is  based  on  the  claases  of  tbe  will.  The  testator 
left  several  policies  of  life  insurance  in  the  hands  of  creditors  as  secu- 
rity for  debts  due  them,  which  he  mentions,  and  then  proceeds  as  fol- 
lows :  "I  have  two  policies  of  $5000  each  in  the  Massachusetts  Mu- 
tual Life  Insurance  Company,  made  payable  to  my  executors.  This, 
together  with  the  four  others,  making  in  all  $50,000,  were  made  for  the 
benefit  of  my  creditors,  in  order  that  my  real  estate  and  personal 
property  should  go  to  my  family  clear  of  incumbrances  or  debt  of  any 
kind,  and  if  these  policies  are  all  paid,  of  which  I  have  no  doubt, 
they  will  more  than  pay  every  debt  I  owe  on  earth,  and,  as  I  desire, 
leave  my  property  to  my  heirs,  to  be  equally  divided  among  them 
according  to  the  laws  of  the  State  of  Louisiana.^' 

This  is  immediately  followed  by  the  special  bequests  heretofore 
quoted. 

Now  defendants  show  that  all  the  assets  of  the  succession  have 
been  consumed  in  the  payment  of  debts  except  the  real  estate  and  per- 
sonal property  attached  thereto,  and  they  claim  that  the  heirs  are 
entitled  to  hold  this  property  free  from  contribution  to  the  special 
legacies  aforesaid. 

It  is  doubtless  true  that  the  testator  expected  that  his  insurance 
money  would  pay  all  his  debts  and  perhaps  leave  a  surplus  to  be  ap- 
plied to  the  special  legacies ;  but  his  error  in  this  respect  cannot 
modify  the  positive  disposition  in  favor  of  the  legatees,  to  whom,  in- 
deed, he  seems  to  have  desired  to  give  a  preference  even  over  cred- 
itors by  directing  his  executors  to  pay  them  *'out  of  the  first 
moneys  realized  from  my  estate.'' 

Even  if  there  were  inconsistency  between  the  two  clauses  quoted. 
Art.  172S  of  the  Civil  Code  would  give  effect  to  the  one  containing  the 
special  legacies  as  being  the  last  written.  But  there  is  no  inconsis- 
tency ;  the  desire  and  expectation  expressed  as  to  result  of  the  liqui- 
dation of  his  estate,  are  entirely  subordinate  to  the  positive  command 
to  pay  the  special  legacies.  We  are  not  at  liberty  to  conjecture  what 
would  have  been  his  wish  on  this  subject  if  he  had  foreseen  the  actual 
result  of  this  liquidation.  We  must  take  his  will  as  he  has  written  it. 
Cum  in  verbis  nulla  ambiguitas  est,  nan  debet  admitU  voluntatis  quosstio. 
The  legatee,  Dr.  Immer  W.  Ball,  never  made  any  renunciation,  ex- 
press or  implied^  of  his  right  under  the  will,  and  his  mere  failure  to 
demand  payment  during  his  life-time  cannot  operate  to  deprive  his 
heirs  of  their  legal  rights. 
Judgment  affirmed. 
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No.  10,116. 
Charles  A.  Denis  vs.  A.  C.  Gayle  et  al. 

The  aotibn  of  a  creditor  to  have  a  Jadgment  reooi^iizing  a  homoatead  in  faror  of  his  Jadg- 
ment  debtor,  declared  inoperative  and  void,  for  the  reaaon  that  the  conditions  which 
were  the  motive  of  the  Jndgment,  have  o«a«ed  to  exist,  moat  not  be  confounded  with 
the  action  for  the  nullity  of  a  jadgment  as  provided  in  Section  8,  chapter  5  of  the  Code 
of  Practice. 

Such  an  action  rests  on  the  principle  that  if  anything  should  happen  to  destroy  the  force 
of  a  Judgment,  it  will  cease  to  have  effect  either  against  the  parties  or  their  heirs. 

The  debtor  who  claims  a  homestead  under  Act  5Sof  1865  must  combine  in  him  at  least 
three  conditions :  he  must  own  the  property,  he  most  occupy  it  as  a  residence,  and  he 
must  have  a  family  dependent  upon  him  for  support.  A  judgment  declaring  a  property 
as  his  homestead  on  those  conditions  will  cease  to  have  effect  as  soon  as  the  conditions, 
or  any  one  ot  them,  cease  to  exist. 

On  proper  showing  such  a  Judgment  will  be  declared  inoperative  and  avoided. 

As  soon  as  the  Judgment  becomes  inoperative,  the  Judicial  mortgages  which  had  been 
properly  inscribed  agsinstthe  owner  of  the  property,  recognised  as  his  homestead,  and 
which  were  dormant,  become  ex«)cator.v  against  the  property  even  in  the  hands  of  a 
third  possessor  by  virtue  of  a  sale  from  the  original  owner. 

The  owner  of  a  property  exempt  ft'om  seisure  as  his  homestead  cannot  sell  such  property 
free  of  the  mortgages  inscribed  against  it  before  the  sale.  He  has  the  legal  right  to  sell 
the  property,  but  it  passes  to  the  purchaser  burdened  with  the  Judicial  mortgagee  duly 
inscribed  against  the  vendor. 

APPEAL  from  the  Fifteenth  District  Court,  Parish  of  Pointe  Coupee. 
Toist,  J. 


Tko8,  H,  Hewes  for  Plaintiff  aod  Appellee. 
W.  W.  Leake  for  Defendants  and  Appellants: 

A  jndgment,  affirmed  on  appeal,  recognizing  a  homestead  right  under  Sec.  ieoi  etteg.  R.  S., 

constitutes  ret  judicata,    35  Ann.  3S8, 917 ;  87  Ann.  923. 
The  district  court  cannot  annul  a  Judgment  of  the  Supreme  Court.    37  Ann.  34 1;  S  La.  9. 
To  the  action  of  nullity  none  can  be  parties  except  those  who  were  parties  to  the  Jndgment 

sought  to  be  annulled.    15  Ann .  373. 
To  annul  a  definitive  Judgment,  plaintiff  must  allege  that  it  has  been  obuined  through 

fraud,  or  other  iil-pnoticos.    C.  P.  607. 
The  action  to  annul  a  Jndgment  is  preecribed  by  one  year.    32  Ann.  4M ;  31  Ann.  467 ;  39 

Ann.  106 ;  88  Ann.  578. 
A  mortgage  on  property  exempt  under  the  homestead  act  cannot  be  enforced;  and  the 

owBer  of  each  property  may  sell  the  same,  free  from  the  mortgage  he  has  imposed  on 

it.    90  Ann.  330. 


The  opinion  of  the  Court  was  delivered  bj 

PocH,  J.     The  in  tin  qui^tion  preseated  for  discuisioa  in  thii  case 
is  to  determine  whether  the  owner  of  an  immovable  which  has  been 
judicially  recognized  as  his  homestead  under  the  act  of  1865  (Revised 
Statutes  of  1870,  Section  1691,)  can  sell  such  property  free  of  judicial 
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mortgages  daly  iDscribed  against  him  in  the  parish  wherein  the  prop- 
erty is  situated. 

Plaintiff,  as  the  transferree  of  two  jadgments  rendered  against  the 
defendant  Gayle,  seeks  to  enforce  the  judicial  mortgage  resulting 
therefrom  against  a  tract  of  land  and  improvements  thereon,  now 
owned  by  the  other  defpudant,  J.  L.  Kingsbury,  under  a  sale  made  to 
him  in  February,  1883,  by  Gayle,  which  pioperty  had  been  judicially 
declared  to  be  exempt  from  seizure,  as  the  latter's  homestead  in  the 
suit  entitled  Ben  Gerson  &  Son  vs.  A.  C.  Gayle,  Wheeler  and  Pierson 
interveners,  reported  in  the  34th  of  Annuals,  p.  337. 

The  relief  which  he  prays  for  is  a  decree  declaring  that  by  reason, 
and  as  an  effect,  of  the  sale  made  by  Gayle  to  Kingsbury,  the  judg- 
ment rendered  in  the  suit  above  mentioned  and  reported  in  the  34th 
Annual,  p.  337,  had  become  inoperative  and  of  no  eftect,  and  should, 
therefore,  be  avoided,  and  declaring  further  that  the  judicial  mort- 
gage resulting  from  the  judgments  herein  above  recited,  inscribed  be- 
fore the  date  of  said  sale,  attaches  to  and  effects  said  property  as  hav- 
ing been  acquired  by  Kingsbury  subject  to  said  mortgage. 

Defendants  first  pleaded  the  following  exceptions : 

1.  Want  of  jurisdiction  in  the  district  court  to  annul  a  judgment 
rendered  by  the  Supreme  Court. 

2.  The  misjoinder  of  Kingsbury  as  a  party  to  this  suit,  because  he 
was  not  a  party  in  the  judgment  sought  to  be  annulled. 

3.  That  the  demand  for  nullity  is  inconsistent  with  an  action  to 
enforce  a  judicial  mortgage. 

4.  Want  of  proper  parties,  because  Ben  Gerson  and  Wheeler  and 
Pierson  were  necessary  parties. 

5.  No  cause  of  action,  because  the  petition  contains  oo  allegation 
of  fraud,  error  or  ill-practice  in  connection  with  the  judgment  sought 
to  be  annulled,  the  correctness  of  which  is  not  even  questioned. 

6.  The  prescription  of  one  year. 

Their  exceptions  having  been  overruled,  defendants  filed  a  general 
denial,  reserving  the  benefit  of  their  exceptions,  and  they  now  appeal 
from  a  judgment  in  favor  of  plaintift*. 

At  a  glance  of  the  exceptions  filed  by  defendants,  it  appears  that 
they  are  predicated  on  a  misapprehension  of  the  true  nature  of  plain- 
tiff's demand,  and  that  they  could  apply  only  to  an  action  of  nullity 
under  the  provisions  of  Section  3,  Articls  604  et  seq.  of  the  Code  of 
practice,  for  canses  existing  previous  to  or  contemporaneous  with  the 
rendition  of  the  judgment  sought  to  be  annulled. 

But,  as  suggested  by  defendants  themselves  in  their  fifth  exception. 
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the  preseDt  action  involves  do  charge  of  fraad,  error,  ill-practice  or 
other  ground  of  nullity  as  characterizing  the  judgment  to  be  herein 
discussed,  at  the  time  that  it  was  rendered,  or  in  any  way  connected 
with  it  at  the  date  of  its  rendition.  Plaintiff  does  not,  in  any  manner, 
question  the  correctness  of  the  judgment  in  its  disposition  of  the 
issues  then  tendered  to  the  Court  for  solution  ;  hence  he  does  not  put 
at  issue  the  right  of  Gayle  to  his  homestead  as  therein  recognized 
under  the  conditions  and  circumstances  then  existing.  His  contention 
is  simply  that  the  reasons  on  which  the  judgment  was  founded,  and 
from  whicli  it  derived  its  vitality,  having  ceased  to  exist,  the  judg- 
ment itself  having  exhausted  and  completed  its  entire  mission,  has 
become  extinct,  without  force  or  effect  or  life.  The  issues  which  he 
now  tenders  had  no  being  or  existence  at  the  time  that  the  judgment 
was  rendered,  hence  they  were  no  elements  in  the  consideration  of  the 
cause,  and  therefore  the  judgment  could  not  be  res  adjudicata  as  to 
his  present  cause  of  action,  which  has  arisen  since  the  rendition  of 
the  judgment,  and  is  entirely  disconnected  with,  or  independent  of, 
the  state  of  the  case  then  disposed  of. 

In  the  case  of  Lemunier  vs.  Mc.Cearley,  37  Ann.  133,  which  involved 
the  contested  custody  of  a  child,  and  in  which  the  defendant  was  met 
with  a  judgment  entrusting  her  with  such  custody  '' temporarily  or  for 
th^"  present,''  as  an  argument  that  she  was  thereby  stripped  of  that 
right  at  the  date  of  the  case  then  on  trial,  this  Court  said :  <'  The 
restriction  in  that  judgment,  whether  right  or  wrong,  could  not  and 
did  not  compel  a  like  restriction  in  the  judgm.;nt  now  before  us  under 
different  conditions  and  state  of  facts,  as  we  have  shown,  and  whilst 
we  may  recognize  it  as  res  adjudicata  as  to  the  matters  and  issues  there 
existing,  it  can  have  no  legal  effect  upon  those  now  shown  in  the  in- 
stant case.  For,  as  stated,  we  think  there  is  no  cause  for  any  limita- 
tion or  restrictions  over  the  rights  of  the  defendant  touching  the  care 
and  control  of  the  child." 

The  same  principle  came  under  the  consideration  of  this  Court 
in  the  case  of  Davidson  vs.  the  City  of  New  Orleans,  32  Ann.  1248,  in 
which  the  following  conclusions  were  expressed :  ''  It  is  easy  to  con- 
ceive, *  *  *  and  it  is  plain,  that  cases  may  arise  in  which' causes, 
occurring  subsequently  to  the  rendition  of  judgments,  may  render 
their  execution  illegal  and  inequitable  and  violative  of  rights  not 
within  the  contemplation  of  the  Court  when  the  judgment  was  ren- 
dered, and  not  intended  to  be  foreclosed  thereby."  And  in  that  opin- 
ion plaintiff'^s  right  to  sue  for  a  decree  declaring  a  judgment  previously 
rendered  against  her  inoperative  was  recognized. 
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On  the  merits  in  the  same  case,  reported  in  84  Ann.  170,  the  nature 
of  the  caase  was  held  to  be  ^'  a  Bult  to  have  that  judgment  dedarecl 
iooperative,  because  of  what  has  occurred  since  it  was  pronounced,  and 
which  conld  not  hare  been  pleaded  before  it  was  rendered.'^  And  sus- 
taining plaintiff's  contention  the  Court  recognized  the  principle  in- 
Tolved  in  her  demand  in  the  following  language :  '^  If  the  partiea 
have  appealed  from  the  judgment  and  it  is  confirmed  by  tlie  sentence 
of  a  competent  superior  tribunal,  they  shall  be  bound  forever  by  it 
thereafter;  yet  if  anything  should  happen  to  destroy  its  force,  it  will 
cease  to  have  effect,  either  against  the  parties  or  their  lieirs/' 

It  is  on  that  principle  that  plaintiff's  present  action  rests  and  on  ica 
strength  his  suit  must  be  sustained,  as  unaffected  by  defendants'  ex- 
ceptions, which  were  properly  overruled.  Calvett  vs.  Williams,  35 
Ann.  322. 


On  the  Merits. 

The  facts  alleged  by  plaintiff  are  fully  substantiated  by  the  record, 
and  hence  the  question  to  be  discussed  is  purely  one  of  law. 

In  support  of  their  proposition  that  under  the  sale  to  Kingsbury, 
Gale's  property,  which  had  been  judicially  recognized  as  liis  Lome- 
stead,  passed  free  of  the  judicial  mortgage  resulting  from  the  judg- 
ments in  favor  of  Ben  Gerson  &  Son  and  of  Wheeler  and  Pierson,  de- 
fendants rely  almost  exclusively  on  the  decision  rendered  by  our  im- 
mediate predecessors  in  the  cate  of  Vanwickle  vs.  Landry,  29  Ann, 
330.  Such  was  the  practical  result  of  that  decision.  But  in  tlio 
opinion  is  to  be  found  the  following  language :  **  It  is  conceded  that 
a  p^y,  in  whose  favor  a  certain  quantity  of  property  has  been  adju- 
dicated as  exempt  from  seizure,  may  sell  the  exempted  property,  and 
his  vendee  would  acquire  a  title,  unincumbered  by  the  mortgage 
granted  before  such  adjudication."  If,  as  the  terms  of  the  opinion 
seem  strongly  to  indicate,  the  conclusion  reached  by  the  Court  had 
been  conceded  by  the  parties,  it  is  not  a  violent  presumption  to  con- 
sider that  the  principle  did  not  emanate  from  the  Court,  and  that  the 
dictum  is  not  precisely  a  judicial  precedent. 

But  be  that  as  it  may,  the  case  is  liable  to  just  criticism,  as  having 
gone  far  beyond  the  plain  scope  of  the  homestead  act  of  1865.  In 
another  part  of  the  same  opinion  the  following  declaration  is  made 
and  is  actually  used  as  a  consideration  tending  to  the  conclusion 
adopted  by  the  majority  of  the  Court :  '*  If  we  cannot  decree  tlie  en- 
forcement of  the  mortgage  now  because  of  a  legal  obstacle,  if  the  law 
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exeniptfl  tlie  property  from  seizure  so  unqaalifiedly  that  a  mortgage 
voluntarily  imposed  on  it  by  the  debtor  is  held  not  to  bind  it,  and  if 
the  exemption  i^  so  complete  that  the  owner  may  convey  the  property 
by  an  nuincumbered  title,  it  would  seem  that  no  future  contingency 
can  revivify  a  mortgage  thus  declared  extinct/^ 

lint  a  mere  reference  to  the  statute  is  sufficient  to  sliow  that  none 
of  the  premises  of  the  proposition  can  find  any  sanction  in  its  plain 
and  unambiguous  meaning  ;  and  that  the  act  couttiins  no  language  to 
justify  even  a  suspicion  of  any  legislative  intent  to  impair  or  affect  in 
any  manner  the  existing  laws  of  Louisiana  on  the  binding  force  and 
effect  of  mortgages,  either  legal,  judicial  or  conventional. 

Hence,  the  provisions  of  law  which  declare  that  tlie  judicial  mort- 
gage which  results  from  the  inscription  in  the  proper  office  of  a  valid 
final  judgment,  takes  effect  and  may  be  enforced  against  all  tlie  im- 
movables which  the  debtor  actually  owns  or  may  subsequently  acquire 
have  not  been  attested  or  otherwise  impaired  by  tlie  enactment  of 
that  statute.    Civil  Code,  Art.  3828. 

Its  title  is  an  act  '^To  exempt  from  seizure  and  snle  a  homestead 
and  other  property,'^  and  in  its  body  it  purports  or  attempts  to  do 
nothing  more. 

The  homestead  which  it  exempts  from  seizure  and  sale  is  defined  to 
be  '^  one  hundred  and  sixty  acres  of  ground  and  the  buildings  and  im- 
provements thereon  occupied  as  a  residence  and  bona  fide  owned  by 
tlie  debtor,  having  a  family,  or  mother  or  father,  or  person  or  persons 
dependent  on  him  for  support.^^ 

Under  the  plainest  rules  of  construction  the  debtor  who  ciaiuis  the 
exemption  must  combine  in  himself  four  indispensable  conditions  : 

r.     He  must  be  the  bona  fide  owner  of  the  land. 

2.  He  must  occupy  the  premises  as  a  residence. 

3.  He  must  have  a  family  or  person  or  persons  dependent  on  him 
for  support. 

4.  The  property  must  not  exceed  in  value  two  thousand  dollars. 
Numerous  adjudications  of  this  Court  are  authority  for  the  assertion 

that  the  absence  of  any  one  of  those  conditions  in  the  debtor  will  de- 
feat his  claim  for  exemption,  and  that  to  entitle  him  to  the  homestead 
all  the  conditions  must  co-exist  at  the  very  time  that  the  claim  is  pro- 
pounded. Tilton  vs.  Vignes,  33  Ann.  240;  Gallagher  vs.  Payne,  34 
Ann.  1057  ;  Bossier  vs.  Sheriff,  37  Ann.  263. 

Hence  it  follows  that  if  subsequently  to  the  judgment  which  recog- 
nizes the  exemption,   any   one  or  all  of  the  conditions  whicli  were 
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reqaired  to  jastifj  ito  rendition  sboald  cease  to  exist,  the  right  to  the 
liomesiead  mast  fall. 

Under  a  proper  const  ruction  of  the  statute  the  iudguient  does  not 
create  u  homestead,  and  under  it  the  debtor  does  not  acquire  a  vested 
right  to  the  homestead.  The  judgment  must  be  construed  ns  a  decla- 
mtion  of  the  co-existence  of  the  conditions  of  the  law  which  author- 
izes the  exemption,  and  whicli  must  be  understood  as  written  in  the 
judgment. 

In  the  c<«se  of  Cnlvitt  vs.  Williams,  35  Ann.  324,  the  Court  said: 
"  It  is  H  judgment  which  tlie  Court,  by  reason  of  Its  rontintthig  juried h- 
tioH  over  the  subject  matter,  can  revoke  on  a  proper  showing  and  thus 
render  inoperative.  No  reservation  of  tlie  power  to  that  effect  was 
neeesaarj  in  the  original  decree.  It  exists  and  can  be  exercised  as  a 
matter  of  eourse.^' 

Under  the  authority  of  onr  laws  on  the  subject  of  judicial  mortgages 
the  legal  effect  of  the  two  judgments  now  owned  by  plaintiff  was  a 
jadicial  mortgage  against  Gayle^s  property,  now  under  discussion, 
from  the  moment  that  they  were  inscribed  in  the  proper  office ;  and 
the  effect  of  the  judgment  which  recognized  his  right  to  the  same  as 
a  homestead  was  to  suspend  the  execution  of  the  judgment  against 
that  property,  as  long  as  the  conditions  under  which  the  law  granted 
the  exemption  continued  to  exist  in  fact  and  in  law.  The  judicial 
mortgage  which  resulted  from  those  judgments  has  the  following 
effects: 

1.  ''  That  the  debtor  cannot  sell,  engage  or  mortgage  the  same  prop- 
erty to  other  persons  to  the  prejudice  of  the  mortgage  which  is  already 
made  to  another  creditot.^- 

2.  '^  That  if  the  mortgaged  thing  goes  out  of  the '  debtor's  hands, 
the  creditor  may  follow  it  in  whatever  hands  it  may  have  passed,  in 
«o  much  that  the  third  possessor  of  it  is  obliged  to  pay  the  debt  for 
which  the  thing  is  mortgaged,  or  to  relinquish  it  to  be  sold,  that  the 
creditor  may  be  paid  out  of  the  proceeds  thereof."  •  •  *  civil 
Code,  Art.  3:J97. 

Now,  by  the  sale  and  delivery  of  the  property  to  Kingsbury,  Gayle 
became  at  once  stripped  of  two  of  the  essential  conditions  under 
which  the  property  had  been  judicially  declared  to  be  his  homestead. 
He  then  ceased  to  otcn  it,  and  also  to  occupy  it  as  a  residence  ;  and  at 
that  very  moment  the  judicial  mortgage  which  attached  to  it  and 
which  had  not  been  cancelled  or  in  the  least  impaired  by  the  home- 
stead judgment,  followed  the  property  as  an  incumbrance  in  the  hands 
of  the  new  owner.    At  the  moment  that  the  exemption  ceased,  the 
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mortgage,  wliich  had  been  only  dormant,  hot  extinct,  became  execu- 
tory,  with  all  its  pristioe  force  and  vitality.  Having  severed  all  his 
connections  wit]i  the  property  thus  sold,  Gayle  could  no  longer  extend 
over  it  a  shield  of  protection  in  the  shape  of  an  exemption  from  seizure 
and  sale,  which  was  personal  to  himself. 

His  rights  were  then  restricted  to  the  proceeds  of  the  sale,  and  these 
were  not  screened  from  the  pursuit  of  his  creditors  under  his  home- 
stead judgment.  How  then  can  it  be  argued  that  the  land  which  had 
ceased  to  be  his  property  could  be  shielded  in  the  hands  of  a  third 
person,  under  the  effect  of  a  judgment  rendered  inoperative  by  his 
own  acts  Y 

It  is  thus  made  manifest  tliat  the  views  expressed  in  the  VanWickle 
case  iind  no  sanction  in  the  fundamental  principles  of  our  laws  ;  and 
an  examination  of  all  the  Rubsequent  decisions  of  this  Court  on  the 
statute  now  under  discussion  shows  that  they  all  fairly  antagonize  the 
spirit  of  that  decision,  wliich  can  be  considered  as  practically  over- 
ruled. 

The  views  exjnessed  and  the  conclusion  reached  by  the  Court  in  the 
case  of  Chatt'e  &  Son  vs.  McGehee  &  Co.,  38  Ann.  278,  squarely  bear 
out  this  assertion  and  settle  our  jurisprudence  adversely  to  the  doc- 
trine of  the  case  in  question. 

The  homestead  law  is  therein  expounded  as  follows :  *^  Hence  the 
homestead  only  exists  ftuh  modo,  and  "^  *  *  a  mortgage  will  bind 
the  debtor's  property  against  everything  but  homestead  rights,  and 

*  ♦  *  though  inoperatiue  as  long  as  the  property  is  subject  to  the 
conditions  constituting  the  homestead ;  it  will  become  operative  the 
moment  tijose  conditions  cease  to  exist.  Thus,  a  judicial  mortgage, 
while  inoperative  against  the  pre-existing  liomestead,  would  unques- 
tionably attach  to  the  })roperty  when  it  ceased  to  be  a  homestead.'' 

•  *  •  The  decision  m  the  case  of  Hardin  vs.  Wolf,  29  Ann.  333, 
which  defendants  invoke  as  sustaining  the  theory  of  the  VanWickle 
opinion,  cannot  avail  them,  because  that  case  was  in  terms  and  com- 
pletely overruled  in  the  decision  of  Nugent  vs.  Cariuth,  32  Ann.  444, 
by  the  same  Bench  which  liad  rendered  both  the  VanWickle  and  the 
Hardin  opinions ;  and  thus  the  doctrine,  since  uniformly  followed, 
which  requires  a  strict  construction  of  homestead  and  other  exemp- 
tion laws,  was  solidly  consecrated. 

All  these  considerations  lead  forcibly  to  the  conclusion,  adopted  by 
the  lower  court,  that  the  judgment  which  recognized  the  property  now 
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in  suit,  as  Grayle's  Lomestead  has  since  become  inoperative,  and  that 
it  should,  therefore,  be  avoided,  in  so  far  as  plaintiff^s  judicial  mort- 
gage is  concerned,  and  that  the  property  passed  to  the  purchaser  bur- 
dened with  said  mortgage. 

Judgment  afSrmed. 


Dissenting  Opinion. 

Toi>D,  J.  Plaintiff  is  the  transferee  of  two  judgments  against  the 
defendant  Gayle  rendered  in  favor  of  Ben  Gerson  &  Son  and  Wheeler 
&  Piereon,  respectively,  and  duly  recorded  in  the  mortgage  office  in 
the  parish  of  Pointe  Coupee,  where  certain  immovable  property  of  the 
judgment  debtor  was  situated. 

Ben  Gerson  &  Son,  before  the  transfer  of  their  judgment  to  the 
plaintiff,  attempted  to  enforce  it  against  the  said  immovable  property 
then  in  possession  of  Gayle,  the  debtor,  but  b}'  a  decree  of  this  Court 
rendered  on  appeal,  the  property  in  question  was  declared  to  be  the 
homestead  of  Gayle,  and  as  such  exempt  from  seizure.  See  Gerson 
vs.  Gayle,  34  Ann.  337. 

Subsequently  to  this  decree  (^ayle  sold  the  property  to  Kingsbury, 
his  co-defendant,  and  by  reason  of  this  sale  by  the  judgment  debtor, 
and  Iiis  removal  therefrom,  tbe  plaintiff,  as  the  owner  of  said  judg- 
ments and  subrogee  of  the  judicial  mortgages  claimed  to  result  from 
their  inscription,  seeks  by  this  action  to  have  the  said  decree  of  this 
Court,  recognizing  Gayle^s  homestead  on  the  property,  declared  inop- 
erative and  void,  and  the  property  now  legally  subject  to  the  mort- 
gages ;  and  this  presents  the  sole  issue  for  our  determination. 

In  tlie  case  of  Van  Wickle  vs.  Landry,  29  Ann.330,  it  was  expressly  held 
(qaoting): 

''That  a  mortgage  on  property  exempt  under  the  homestead  act 
cannot  be  enforced ;  and  the  owner  of  such  property  may  sell  the  same 
free  from  the  mortgage  he  has  imposed  upon  it.^^ 

In  that  case  the  property  was  declared  free  from  a  mortgage  that 
the  debtor  himself  had  sought  to  impose  upon  it,  and  where  the  act  of 
the  debtor,  in  giving  the  mortgage,  might  have  been  reasonably  con- 
strued as  waiving  the  exemption  under  the  homestead.  A  fortiori 
would  the  exemption  apply  to  a  mortgage  not  expressly  consented,  but 
resulting  from  the  operation  of  the  law. 

If  the  property  was  free  from  the  mortgage  whilst  it  was  occupied 
as  a  homestead,  and  if  it  was  not  inalienable — as  was  likewise  held — 
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it  would  Mem  to  follow  as  a  logical  Hequence,  that  if  sold,  or  wlieD 
sold,  it  would  be  Kold  and  acquired  by  the  purcliaser  free  of  niort* 


This  decision  li&A  never  been  overruled.  It  is,  however,  claimed 
that  the  cases  of  Hardin  vs.  Wolf,  29  Ann.  33**{,  and  Chaffe  &  Sons  vs. 
McGehee,  38  Ann.  278,  are  opposed  to  it. 

The  question  determined  in  the  first  case  mentioned  was,  whether 
the  rights  of  homestead  or  the  exemption  thereunder  could  be  waived  ; 
and  whilst  it  was  held  tliat  it  could  not  be  waived  in  advance  by  the 
debtor,  yet  we  find  in  one  of  the  concurring  opinions  delivered,  it  was 
expressly  held  that  the  property  subject  to  it  could  be  sold. 

In  the  other  case  (Chaffe  vs.  McGehee)  the  debtor  had  abandoned  the 
homestead  and  moved  out  of  the  State,  but  the  title  to  the  property 
still  remained  in  him.  It  had  never  been  sold  or  disposed  of,  and  un- 
der these  circumstances  it  was  held  that  it  was  subject  to  seizure.  This 
was  a  material  condition  which  distinguished  it  from  the  instant 
case. 

The  question  involved  in  the  present  litigation  has,  in  my  opiniou,. 
been  settled,  and  settled  adversely  to  the  plaintiff. 

Holding  these  views,  I  therefore  dissent. 


No.  10,1U. 
JoSKi'H  HoLz  V8  Louis  Fishkl  kt  al. 
,J8^'45fl  EnwARD  C.  Palmer  vs.  Thomas  Dukfv,  Sheriff,  et  al. 

I  40   2M 

Jii7 1071'  (Consolidated.) 

vrm 

f  120    W^  ^n  order  grMittuK  to  no  appellant  additionnl  delay  for  flliui;  hia  trauacript  after  the  retam 

day.  inadvertently,  in  contrarention  of  the  rale  of  the  Code  of  Practice  (Art,  dS3).  will 
be  reacinded  by  the  Supreme  Coort  on  ita  own  motion,  and  cannot  saye  the  appeal. 

Such  an  order,  obtained  on  the  fourth  Judicial  day  after  the  return  day,  is  an  aboolute 
nullity.  In  making  motiona  for  eztenaion  of  the  return  day,  appellants  must  be  carefal 
to  be  within  the  plain  reqniaiteR  of  the  law.  or  else  they  will  eventually  be  deprired  of 
any  relief  granted  inadvertently. 

A  proceeding  filed  by  the  appellant  in  the  appellate  tiibiinal  on  the  last  day  of  grace,  nUt- 
ing  the  cauae  not  under  hin  control  by  which  he  was  prevented  from  filing  his  trana- 
crlpt  in  time,  but  which  contains  no  prayer  for  an  extenaion,  cannot  avail  him. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voarhies,  J. 


Singleton,  Browne  dt  Ohoate  for  the  Appellees. 
F,  Mivhinard  for  the  Appellants. 
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Motion  to  Dismiss. 

Tlie  opinion  of  the  Court  wa8  delivered  by 

PocHfi,  J.  Tiie  ground  of  the  motion  is  that  the  tnmsciipt  wa» 
filed  too  late. 

The  appeal  was  returnaole  on  the  16th  of  January  last,  and  the 
transcript  was  not  filed  before  the  15th  of  February  following;  Wat 
appellant  relies  on  an  order  of  this  Court,  rendered  on  January  20th, 
extending  the  return  day,  thirty  days  from  that  date. 

Appellee  makes  the  point  that  the  application  for  delay  wait  itself 
made  too  late,  and  that  the  order  granted  thereon  was  inadvertently 
and  wrongfully  issued. 

From  the  niinates,  it  appears  that  this  Court  was  in  session  on  tiie 
16th,  17th.  18th  and  19th  of  January,  and  thence  it  is  clear  th^it  under 
the  provisions  of  Article  883  of  the  Code  of  Practice,  the  application 
for  an  extension  of  the  return  day  shonhl  have  been  made  at  the 
latest  on  the  19th. 

But  in  answ^er  to  that  position,  appellant  contends  that  he  is  pro- 
tected by  certain  proceedings  which  he  filed  in  this  Court  on  that 
day. 

In  those  proceedings  be  alleged  that  the  clerk  of  the  lower  court  had 
failed,  when  called  upon,  to  deliver  to  him  a  transcript  of  appeal  in 
the  case^  or  to  famish  him  with  a  certiOcate  of  the  reasons  which  had 
prevented  him  from  completing  the  transcript.  Whereupon  he  prayed 
for  writs  of  ceytiarari  and  mandamus  on  the  clerk  for  relief  in  connec- 
tion with  the  transcript,  or  for  the  required  certificate,  and  for  a  writ 
of  prohibition,  intended  to  lestraiu  the  execution  of  the  judgment  dur- 
ing the  pendency  of  his  proceedings. 

For  reasons  unnecessary  to  mention  here,  his  counsel  concluded  not 
to  press  his  proceedings  for  the  wiits  above  stated,  and  on  the  next 
day  he  filed  his  motion  for  delay,  accompanitd  by  a  proper  certificate 
from  the  clerk  of  the  lower  court.  In  his  proceedings,  filed  on  the  19th 
of  January,  appellant's  counsel  did  not  pray  for  an  extensi<»n  of  the 
retnrn  day,  and  such  an  application  ^^ns  i:ot  made  before  the  follow- 
ing da3',  the  20th  of  January. 

The  question  piesented  for  discuc^sion  is,  therefore,  to  determine 
whether  the  proceedings  tiled  by  appellant  on  the  19th  of  January  can 
avail  him  to  save  his  appeal  under  the  provisions  of  Article  883  of  the 
Code  of  Practice, 

The  rule  is  as  follows  :  '*  If  the  appellant  has  not  filed  in  the  Su- 
preme Court,  on  the  day  appointed  by  the  inferior  judge,  the  record 
from  the  court  below,  and  was  prevented  from  doing  po  by  any  event 
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not  under  his  control,  be  njay,  either  in  person  or  by  attorney,  apply 
to  tlie  court,  before  the  expiration  of  three  days,  ♦  ♦  ♦  and 
demand  a  further  time  to  bring  it  up,  which  may  be  granted  by  the 
court  if  the  event  causing  the  delay  be  proved  to  its  satisfaction," 

This  is  a  rule  of  law  from  which  the  Court  cannot  depart,  and  by 
which  it  is  stripped  of  all  discretion  in  the  premises.  .No  o^her  show- 
ing can  be  made,  and  no  other  proceeding  can  be  invoked  to  follow 
the  ^ath  thus  clearly  indicated. 

Hence  this  Court  has  uniformly  enforced  the  rule  according  to  its 
plain  and  unambiguous  import  and  meaning.  Vancampen  vs.  Morris, 
6  Rob.  79  ;  Brickell  et  al  vs.  Conner  et  al,  10  Ann.  235  ;  Farmers,  etc., 
vs.  Strawbridge,  24  Ann.  126;  Redmond  vs.  Mann,  28  Ann.  373. 

In  the  case  of  Rhea  vs.  Steamer  Sinionds,  15  Ann.  712,  the  transcript 
was  filed  on  the  fourth  judicial  day  after  the  return  day,  and  that  was 
held  too  late,  and  the  appeal  was  dismissed. 

This  is  precisely  the  case  here,  as  to  the  application  for  delay,  and 
lience  this  appeal  must  share  the  same  fate,  unless  it  be  saved  by  the 
proceedings  of  January  the  19th. 

As  herein  above  stated,  those  proceedings  did  not  contain  a  prayer 
for,  and  were  therefore  not  followed  by,  an  order  of  extension  of  the 
return  day,  and  hence  they  must  be  held  as  nought  under  the  require- 
ments of  the  rule  as  established  by  the  Code  and  as  construed  in  our 
jurisprudence. 

Section  3  of  Rule  3  of  this  Court  r«^ads :  **  Motions  for  extension  of 
time  to  file  the  transcripts  must  be  supported  by  affidavit  of  the  clerk 
of  the  lower  court,  or  of  counsel,  or  of  the  mover." 

Hence  it  follows  that  the  certificate  of  the  clerk,  which  the  latter  was 
alleged  to  have  refused  him,  was  not  the  exclusive  support  which  ap- 
pellant needed  for  an  application  for  delay. 

By  means  of  his  proceedings,  appellant  informed  the  couit  of  the 
cause,  not  under  his  control,  by  which  he  had  been  prevented  from 
bringing  up  his  appeal  in  time,  but  he  failed,  or  omitted  to  pray  for 
the  only  relief  which  could  avail  him  und«3r  the  provisions  of  the  Code. 
Under  the  plain  requirements  of  the  rule,  and  in  keeping  with  judicial 
construction  of  the  same,  it  is  clear  that  even  the  order  of  this  Court 
granting  the  writs  prayed  for  could  not  have  been  construed  as  a 
prayer  for  and  an  extension  of  time. 

A  similar  conclusion  would  follow,  if  the  prayer  of  appellant,  that 
his  affidavit  and  his  motion  predicated  thereon,  be  taken  in  lieu  of 
the  tianscript,  had  been  granted.  Nothing  but  an  extension  of  time 
can  be  substitued  for  the  transcript. 
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A  similar  ezcnse  was  made  by  the  appellant  in  the  case  ofDeBonchel 
V8.  Hnsband,  34  Ann.  102,  in  which  an  application  for  an  extension  of 
time  bad  been  made  and  an  order  therefor  obtained,  after  the  expira- 
tion of  the  tliree  days  of  grace.  His  excase  was  that  the  District 
Judge  had,  by  an  ex  parte  order,  illegally  dismissed  his  appeal,  which 
he  had  succeeded  to  re-establish  only  after  the  expiration  of  the  three 
judicial  days.  The  excase  was  nndoubtedly  niore  weighty  than  the 
reasons  relied  upon  by  appellant  in  this  case,  but  in  obedience  to  the 
strict  mandate  of  the  law  the  tonrt  said : 

"  The  appellant  was  in  fault,  and  he  must  bear  the  consequences.'' 

"  Whatever  has  been  the  action  of  the  District  Court,  it  was  the 
-duty  of  the  appellant  to  havr^  procured  the  transcript  required  bylaw, 
if  possible,  and  to  hare  seasonably  tiled  it  in  this  Court ;  or,  he  should, 
at  least  before  the  expiration  of  the  delay,  within  which  he  should 
have  filed  the  transcript,  have  made  a  proper  showing  here,  for  an  ex- 
tension of  time  to  bring  up  the  transcript.  He  has  dou^  neither,"  and 
the  appeal  was  dismissed.    Lacroix  vs.  Bonin,  33  Ann.  119. 

In  the  case  of  Pierce  vs.  Cushing,  33  Ann.  401,  the  appellant  urged 
that  b}'  reason  of  the  voluminous  record  he  had  been  prevented  from 
having  it  completed  in  time,  the  court  answered :  ^^  This  cannot  jus- 
tify the  tiling  of  the  record  beyond  the  delays  and  extensions  pre- 
scribed therefor.  There  was  a  special  remedy  provided  by  law  for 
cases  of  appeals  attended  with  such  diflficulties,  of  which  the  appellant 
twice  or  thrice  availed  himself,  and  could  have  done  so  again  by 
proper  application.'^ 

By  presenting  to  this  Court,  on  January  20,  his  formal  motion 
for  an  extension  of  thirty  days,  supported  by  the  required  cer- 
tificate, appellant  tacitly  admitted,  as  ic  is  otherwise  shown,  that 
his  proceedings  of  the  day  previous  were  not  intended  by  himself 
as  an  application  for  additional  delay  to  file  his  transcript.  It  is, 
therefore,  inevitable  to  conclude  that  he  has  entirely  mistaken  his 
remedy,  that  the  application  of  January  20  came  too  late,  and  that  the 
order  for  an  extension  granted  thereon  must  be  considered  as  rescind- 
ed, and  as  null  and  void. '  *^  The  court  can  grant  no  valid  order  in  con- 
travention of  law,  and  when  surprised,  as  in  this  case,  into  an  error, 
•  •  ♦  will  rescind  its  own  orders  without  special  motion  to  that 
•effect.  In  making  such  motions,  attorneys  must  be  careful  to  be 
within  ^*  the  plain  requisites  of  the  law,  or  else  they  will  eventually 
be  deprived  of  any  relief  which  may  be  granted  inadvertently." 
Chretien  vs.  Poincy,  33  Ann.  131  :  Succession  of  Kuntz,  33  Ann.  30  j 
Exposition  vs.  Railroad  Company,  38  Ann.  905. 
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'^  It  Ib  tine  tliaC  bd  appellate  tribunal  will  always  and  firmly  protect 
the  eonstitutioDul  right  of  appeal,  bat,  oo  the  other  hand,  the  court 
must  not  lose  sight  of  the  legal  rights  acquired  by  an  appellee  through 
the  omission  or  neglect  of  his  opponent/' 

Such  is  the  condition  of  things  presented  here,  and  such  must  be  the 
result. 

This  appeal  is,  therefore,  dismissed  at  appellant^s  costs. 


I)is8KNTiN<j  Opinion. 

Fknnkk,  J.  Hoiz  having  taken  a  suspensive  appeal  from  tiie  judg- 
ments iu  those  cases  returnable  to  this  Court,  appeared  here  on  the 
last  day  allowed  for  return,  atrer  this  Court  had  adjourned,  and  filed 
an  affidavit  setting  forth  the  refusal  of  the  clerk  of  the  court  to  oora- 
plete  the  record  of  the  appeal  or  to  give  him  a  certificate  showing  ita 
noArCompletion,  and  with  said  affidavit  filed  the  following  motion  : 
**  On  itiQtion  of  F.  Michinard,  of  counsel  for  Holz,  etc.,  and  the  accom- 
panying atiidavit  considered,  it  is  ordered  that  this  motion  and  affida- 
vit be  filed  in  U,eu  of  the  ordinary  record,  and  that  said  appellant  do,, 
without  delay,  ap^^ly  for  the  proper  writs  to  obtain  the  record  re- 
quired by  law." 

This  motiou  whs  not  acte<l  on,  owing  to  tlie  court's  not  being  iu  sos- 
sion,  but  it  is  not  thereby  deprived  of  any  effect  to  which  it  is  entitled 
80  far  as  timeiiness  of  action  is  co^^erned. 

At  tlie  same  time  he  filed  an  applica^on  here  for  wiitsof  mandamus^ 
certiorari  and  prohibition  against  the  clei^of  the  lower  court,  designed 
to  perfect  his  appeal. 

This  p€ftition  was  handed  to  the  Chief  Justice,  but  no  order  waa 
made  thereon  and  it  was  withdrawn. 

On  the  following  day  Holz  filed  in  this  Court  the  certificate  and  affi- 
davit of  tlie  clerk,  and  applied  for  and  obtained  an  oilier  extending 
the  return  day  for  thirty  days. 

Without  the  previous  proceedings  above  noted,  the  last  named  ap- 
plication and  Older  would  have  come  too  late  and  would  have  Jiad  na 
effect. 

But  I  am  compelled  to  regard  the  first  motion  and  affidavit  timely 
filed,  as  substantially  an  application  for  an  extension  until,  by  proper 
writs  to  be  invoked  **  without  delay,"  he  could  obtain  the  record. 
They  could  have  had  no  other  possible  motive  or  purpose,  and  I  con- 
sider them  a  substantial  compliance  with  our  rule. 

In  such  matters  we  should  not  stick  in  the  letter,  but  seek  the  spirit 
and  meaning  of  the  application. 
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Oar  rale  is  in  the  following  terms  .*  *'  Motions  for  extension  of  time 
to  file  transcripts  must  be  sapported  by  affidavit  of  the  clerk  of  the 
lower  court,  or  of  the  counsel,  or  of  the  mover.  Such  affidavit  must 
state  specifically  the  causes  which  prevented  tlie  completion  of  the 
transcript  within  the  legal  delay.'' 

Now,  here  an  affidavit  was  fi)ed  stating  very  specifically  the  causes 
of  the  non-filing,  and  it  was  accompanied  by  a  motion,  the  meaning 
aad  purpose  of  which  could  be  do  other  than  to  ask  an  extension  of 
time.  We  liave  frequently  held  that  the  timely  filing  of  such  a  motion, 
though  made  when  the  court  is  not  in  session,  and.  therefore,  not  acted 
UD,  suffices  to  protect  the  rights  of  the  party.  I  think  the  appellant 
stood  under  such  protection,  and  that  our  regular  order  of  the  follow- 
ing day  was  lawful  and  valid. 

I,  therefore,  dissent  from  the  opinion  and  decree  herein. 


I  40    399' 

No.  10,113.  lil^ 

Thb  Statb   kx  REL.  Barbkk  Asphalt  Paving  Company  vs.  City 
OF  Nbw  Orlkans  et  als. 

Keetlou  1  of  Aot  5  of  the  Extra  Seasion  of  the  Legialatare  of  1870  depriTes  the  courts  of 
this  Slate  of  jurisdiction  or  authority  to  ^i^ant  a  writ  of  peremptory  mandamae  against 
the  Comptroller  or  Treasurer  of  the  city  of  l^cw  Orleans,  the  object  ef  which  is  to 
enforce  the  payment  of  money  claimed  of  the  said  city. 

Act  10'}  of  1886  directs  the  performance  of  certain  daties  by  the  (JUy  Vouneil  alone,  and 
imposes  on  the  Comptroller  and  Treasurer  the  peiformance  of  none.  Its  provisions  do 
not  appertain  to  the  exeentiTe  department  of  the  city  j^oremment,  but  same  are 
exdusirely  confirmeil  to  the  legislative  department  thei-eof . 

Mandamus  does  not  lie  for  the  enforcement  of  that  act. 

Former  opinion  did  not  hold  that  Act  No.  5  of  1870  barred  the  writ  of  mandamus  as  a 
remedy  to  oiforce  performance  of  specific  duties  imposed  by  subseqnetit  legislation  on 
the  city  of  New  Orleans,  its  Council,  or  any  of  its  officers ;  but  that  the  law  invoked  by 
relator  did  not  impose  the  specific  duties  for  the  performance  of  which  the  mandamus 
was  asked. 

Held:  the  word  "  revenues,*' as  used  in  Act  109  of  L886,  necessarily  means  the  budget 
estimate  of  revenues,  because  otherwise  it  would  be  a  mathematical  impossibility  to 
frame  the  budget  in  accordance  with  the  requirements  of  the  city  charter. 

A    PPEAL  from  the  Civil  Distiict  Court  tor  the  Parish  of  Orleans. 

.ZjL     Bighior,  J.  

Leovy  d'  Blaiv  for  Relator  and  Appellee. 

W.  11.  Rogers,  Citv-  Attorney,  and  NivhoUs  tfc  OarroU,  for  Defendants 
and  Appellants. 


The  opinion  of  the  Court  was  delivered  bv 

Watkiks,  J.    The  relator  seeks,  by  mandamus,  to  compel  compli- 
ance with  the   provisit>ns  of  Act  109  of  1886.     To  coerce  the  City 
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Comptroller  to  warrant  on  the  City  Treasurer  in  payment  of  the  sum 
of  $44,453  27;  alleged  to  be  due  it  for  certain  work  done,  under  a 
-contract  with  the  city,  in  paving  certain  streets  with  sheet  asphalt ; 
to  compel  the  City  Treasurer  to  pa^-  said  warrant  ont  of  the  1887 
revenue,  and  to  require  the  City  Council,  Comptroller  and  Treasurer 
to  reserve  and  set  apart  20  per  cent  of  the  revenues  and  receipts  of 
the  city  for  the  year  1887,  **  i.  e.,  twenty  cents  out  of  every  one 
hundred  cents  that  are  collected  and  paid  into  the  treasury  o.f  the  city, 
and  to  confine  appropriations  for  the  government  of  the  city,  for  all 
other  purposes,  except  for  permanent  p^iblic  Improvements,  to  80  per 
^ent  of  the  actually  volhcted  revenues  of  the  said  city  for  the  yitar 
1887"  and,  further,  to  require  the  said  Comptroller  to  warrant  on  and 
the  said  Treasurer  to  pay  said  warrants,  in  their  favor,  out  of  the  fund 
thus  created  and  held  in  reserve ;  and,  further,  to  require  each  one 
and  all  of  said  persons  and  officers  ^^  to  set  aside  for  the  reserve  fund 
-of  1887  all  rights,  suras,  interest  and  credits  received  from  miscella- 
neous or  contingent  sources,  as  provided  in  the  said  act.." 

The  relator,  also,  seeks  to  restrain  the  city  and  said  officers,  by 
injunction,  from  paying  out,  for  an^'  other  purpose  tiian  for  permanent 
public  improvements,  more  than  80  per  cent  of  the  revenues  of  the 
said  city  for  tlie  year  J  887,  as  they  are  collected  and  paid  into  the 
<;ity  treasury,  and  said  Comptroller  from  warranting  on,  and  said 
Treasurer  from  paying  out,  the  said  reserve  fuinl  for  any  other  purpose 
than  for  permanent  public  improvements. 

To  this  petition  the  city  of  New  Orleans  tenders  the  following 
peremptory  exceptions,  viz: 

1.  That  relator's  petition  discloses  no  cause  of  action. 

2.  That  such  remedy  and  relief  as  arc  herein  sought  are  not  war- 
ranted by  law. 

:).  That  the  writ  of  injunction  cannot  issue  in  the  premijses,  '*  as  the 
proceedings  are  to  compel  the  performance  of  a  ministerial  duty,  and 
the  injunction  seeks  to  compel  r.he  performance  of  duties  which  are 
mandatory." 

Reserving  tlie  benetit  of  these  exceptions,  the  city,  for  answer, 
pleads  the  general  issue,  and  specially  denies  the  power  of  the  court 
^'  to  regulate  the  mode  and  manner  of  distributing  the  alimony  allowed 
by  law,  which  is  fixed  at  the  rate  of  ten  mills  upon  the  dollar  of  the 
revenues  derived  from  taxation  and  other  sources  necessary  for  the 
government  of  said  city,  and  whicli  are  fixed  by  law.  That  the  relief 
nought  by  plaintitf  would  operate  a  complete  cessation  of  the  corporate 
business  and  make  it  impossible  for  the  government  to  exist." 
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She  allegea  fall  compliance  with  &11  the  laws  of  the  State,  and  avers 
that  she  h<u  provided  for  a  reserve  fund  and  set  the  same  aside,  as  under 
the  law  she  was  bound  to  do;  bat  that  said  reserve  has  not  yet  been 
realised,  and  there  is  no  money  with  which  to  pay  relatoi-^<s  claim. 

On  these  issues  and  pleadings  the  cause  went  to  tiial,  and  there 
was  a  jndgment  making  the  maudamas  peremptory  as  to  all  parties 
and  the  injunction  perpetual ;  and  from  that  decree  the  city  has 
appealed. 

We  will  iirst  address  our  attentions  to  the  respondent's  exceptions  : 

There  appears  to  be  no  dispute  about  the  facts  of  this  case.  The 
relator  made  certain  permanent  public  improvements  for  the  city  in 
the  way  of  pavements  on  certain  streets,  consisting  of  sheet  asphalts 
Tliia  work  was  done  in  pursuance  of  a  contract  with  the  city,  under 
the  paving  laws  of  the  State,  and  in  which  the  city  agreed  to  pay  a 
portion  of  the  cost  of  constrnctiou.  The  amount  of  the  lelator's  claim 
is  not  denied,  and  there  is  no  complaint  of  the  work  done  by  the^ 
relator  in  pursuance  of  this  contract.  There  is  no  claim  made  that 
any  part  of  the  relator's  demand  lias  been  paid.  Tiie  city's  answer 
admits  the  force  of  the  law,  the  i>rovision8  of  which  are  sought  to  be 
enforced  against  her,  but  avers  full  compliance  therewith,  and  '^  all 
laws  of  the  State." 

Under  this  state  of  facts  has  relator  disclosed  a  cause  of  action. 

Section  1  of  Act  No.  5  of  the  Extra  Session  of  the  Legislature  of 
1870  provides  that  '*  no  court  within  the  State  shall  have  authority  or 
jurisdiction  to  allow,  hear,  entertain  or  enforce  any  sumuiary  process, 
or  proceeding,  or  writ,  or  order  of  mandamus,  *  *  either  agains^ 
the  Comptroller,  *  *  the  object  of  which  shall  be,  either  directly 
or  indirectly,  lo  obtain  or  compel  said  Comptroller  *  *  to  issue 
and  deliver  any  order  or  warrants  for  payment  of  money,  or  against 
the  Treasurer  or  any  officer  *  *  charged  with  the  disbursemeut  of 
the  moneys  of  the  city  of  New  Orleans,  the  object  of  which  shall  be, 
either  directly  or  indirectly,  to  enforce  the  payment  of  money  claimed 
to  be  due  from  the  city  of  New  Orleans  to  auy  perdou,  person»  or  cor- 
porations^ but  all  actions  or  proceedings  for  the  recovery  of  any  suni  of 
money  claimed  to  be  owing  by  the  city  of  New  Orleans  shall  be  in  the 
ordinary  form  of  actioft,  instituted  against  the  city  of  New  Orleaus  as 
a  corporation,  and  not  against  any  branch,  department  or  officer 
thereof,  and  shall,  in  all  respects,  be  conducted  in  the  same  raauner 
as  other  ordinary  actions  " 

This  statute  has  received  repeated  interpretations  by  this  Court 
and  its  predecessors,  and  it  is  still  a  law  in  force.     The  questioa  is,. 
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therefore,  in  what  way  is  the  relator^  case  taken  out  of  its  operation 
and  effeott  Or  what  plain,  ministerial  duty  imposed  by  the  act  has 
the  respondent  city  failed  or  refused  to  perform?  Or  what  plain,  min- 
isterial duty  is  there  invoked  outside  of  and  not  inconsistent  with  that 
act  which  said  respondent  failed  to  perfonnf 

The  relator  ]ias  not  obtained  a  judgment  against  the  city  on  its 
demands,  and  consequently  is  not  entitled  to  the  Comptroller's  warrant 
on  the  Treasurer  "  without  any  special  appropnation  of  money  therefor 
by  the  Common  Council,'^  as  provided  in  section  2  of  said  qnoted  act, 
and  for  the  same  reason  its  claim  could  not  have  been  designated  *'  in 
the  annual  budget  for  the  payment  of  judginents  against  the  city,*'  as 
indicated  in  section  three  of  tliat  act. 

The  objects  of  this  proceeding  are  three-fold,  viz : 

1.  To  compel  the  City  Council,  Comptroller  and  Treasurer  to 
reserve  and  set  apart  20  per  cent  of  the  revenues  and  receipts  of  the 
city  for  the  year  1887  as  a  reserve  fund  for  public  improvements. 

2.  To  compel  the  Comptroller  to  warrant  on  the  Treasurer  for  the 
amount  of  their  demand,  said  warrant  to  be  made  payable  out  of  said 
reserve  fund. 

3.  To  compel  tbe  Treasurer  to  pay  said  warrant  out  of  said  reserve 
fund  wheu  ii  is  presented.  The  duty,  in  the  performance  of  which 
the  said  respondent  city  is  alleged  to  be  in  default,  is  one  not  embraced 
in  or  covered  by  the  quoted  act,  but  is  placed  by  the  relator  under 
Act  109  of  1886. 

It  is  necessary  here  to  examine  this  act  and  ascertain  its  scope  and 
object,  in  order  to  determine  the  character  of  the  duties,  if  any,  that 
are  imposed  upon  the  respondents,  and,  further,  to  determine  whether 
performance  can  be  enforced  by  mandamus,  as  claimed  by  ^le  relator. 

The  act  purports  to  be  an  amendment  of  Sec.  66  of  Act  20  of  1882,  it 
l>«;iug  the  city  charter,  and  repeals  a  former  amendment  thereof,  it 
being  Act  88  of  1884.  All  of  these  acts  appertain  exclusively  to  the 
appropriation  for,  and  the  disbursement  of,  the  respondent  city's 
revenues. 

Section  66  of  Act  20  of  1882  provides  tliat  *'  the  Council  shall  not, 
under  any  pretext  whatever,  appropriate  any  funds  for  the  government 
of  the  corporation  to  the  full  extent  of  the  estimated  reveunuB,  but  shall 
reserve  twenty-five  per  cent  of  said  estimated  revenues,  which  reserve, 
and  all  sums,  rights,  interests  and  credits  received  froni  miscellaneous 
or  contingent  sources,  shall  be  apjyropriated  by  the  Council  for  the 
purpose  of  public  improvement,  as  herein  provided  for." 

Act  88  of  1884  consists  of  a  single  section,  and  purports  to  be  an 
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ameDdment  of  Section  66  of  Act  20  of  1882,  last  above  quoted  ;  but  the 
smeDdnient  consistB  solely  in  reducing  the  amount  to  be  reserved  from 
25  per  cent  to  10  per  cent  of  the  estimated  revenues. 

Act  109  of  1886  consists,  also,  of  a  single  section,  and  repeals  Act  88 
of  1884,  and  amends  Section  66  of  Act  20  of  1882.  This  amendment 
consists  in  tliese  alterations  only,  viz: 

1.  The  elimination  of  the  word  **  estimated.^^ 

2.  The  reduction  of  25  per  cent  to  20  per  cent. 

3.  The  interpolation  of  the  word  '^  permanent  ^^  before  '^  public 
improvement.'' 

It  is  worthy  of  special  notice  that  each  ouf^  of  the  acts  quoted  employs 
the  same  language  in  directing  the  performance  of  the  duty  that  is 
therein  imposed,  viz :  ^'  the  City  Council  shall  not,  under  any  pretext 
whatever,  appropriate  any  funds,"  etc.  Neither  one  of  those  acts,  iu 
any  manner,  appertains  to  the  executive  department  of  the  city  govern- 
ment.    Sec.  12,  et  seq.,  Act  20  of  1882 : 

'*  The  executive  power  of  the  city  of  New  Orleans  shall  be  vested  in 
one  mayor,  one  treasurer,  one  comptroller,  oue  commissioner  of  public 
works,  and  one  commissioner  of  police  and  public  buildings."     Ibid, 

*'  The  comptroller  shall  have  a  general  superintendence  of  the  fiscal 
affairs  of  the  corporation. 

''The  comptroller  shall  not  warrant  upon  the  treasurer  for  the 
payment  of  any  bill,  requisition,  claim,  pay-roll  or  demand  of  any 
nature  whatever,  whether  the  same  aiise  out  of  contracts  or  other- 
wise, except  such  bill,  requisition,  claim,  pay-roll  or  demand  is 
prei^ented  to  said  comptroller  with  the  signature  of  tlie  chairman  of 
the  finance  committee  of  the  council  indorsed  thereon  in  approval  of 
the  same,"  etc.     Sec.  21. 

The  duty  of  the  treasurer  is  to  receive  and  safely  keep  all  moneys, 
assets,  etc.,  belonging  to  the  city,  and  to  pay  money  on  the  warrants 
of  the  comptroller  or  other  officer  designated  to  act  in  liis  place,  "  and 
in  no  case  shall  the  treasurer  pa^  any  claim  whatever  against  the  city 
except  in  the  manner  set  forth."    Sec.  22. 

'*  The  legislative  power  of  said  corporation  shall  be  vested  in  a 
council  composed  of  thirty  members,"  etc.    Sec.  2.    . 

it  is  obvious,  from  a  simple  inspection  of  the  acts  cited  and  the  one 
relied  upon  by  the  relator's  counsel,  that  no  duty  is  imposed  upon 
either  the  Comptroller  or  Treasurer  of  the  city,  and  that  the  duty  that 
is  imposed  upon  the  legislative  department  of  the  city  government  is  a 
limitation  upon  its  power  to  make  appropriations  of  the  revenues  of  the 
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city  as  well  ae  a  requiremoDt  that  it  shall  reseive  20  per  cent  "  for  the 
puipose  of  permanent  public  improTements/^ 

Now  if  the  construction  of  the  law  contended  for  by  relator's  counsel 
be  conceded  to  be  correct,  there  is  an  insuperable  difQcuUy  in  the  way 
of  the  remedy  he  seeks,  and  that  is  the  absence  of  any  provision  apper- 
taining to  the  fiscal  affairs  of  the  city,  and  the  presence  only  of  such 
provisions  as  relate  to  the  "  revenue  and  expenses"  of  the  city  govern- 
ment, and  which  ai*e  under  the  control  of  the  City  Council  exclusively. 
Relator  does  not  seek  to  control  or  supervise  the  manner  in  which  the 
City  Council  has  created  the  annual  budget  of  expenses  for  the  year 
1887.  It  is  not  alleged  that  it  is  entitled  to  have  the  Council  levy  a 
special  tax  out  of  the  proceeds  of  which  its  claim  is  to  be  paid  by 
preference.  It  is  not  claimed  that  the  rate  of  taxation  should  be 
increased  in  order  that  relator's  claim  be  satisfied  Reduced  to  a  last 
analysis,  the  contention  of  the  relator  is  that  the  duty  of  the  City 
Council  is,  under  the  law,  to  see  to  it  that  the  Comptroller  shall  place 
in  the  resei've  fund  20  per  cent  of  the  gross  revenues  of  the  city  as  they 
are  collected,  and  warrant  on  said  fund  in  its  favor  for  the  full  amount 
of  it9  demand. 

We  fail  to  discover  in  the  law  any  warrant  for  this  contention. 
Either  the  law  is  defective  in  not  more  specifically  directing  the  mode 
in  which  this  fund  was  to  be  created  and  reserved  for  *"  permanent 
public  improvements"  by  the  City  Council,  or  they  have  been  derelict 
in  the  enforcement  of  it  by  their  failure  to  pass  appropriate  ordinances 
requiring  the  Comptroller  to  set  apart  and  reserve  the  20  per  cent  in 
such  a  manner  as  to  make  it  available  to  public  improvement  creditors. 

The  one  can  be  remedied  by  the  Legislature  and  the  other  by  the 
City  Council.  Each  involves  additional  legislation.  It  is  not  our 
province  to  enlarge  laws  of  the  State  or  city  so  as  to  meet  the  exigen- 
cies of  a  particular  cause,  however  meritorious.  In  view  of  the 
provisions  of  Act  5  of  1870,  and  the  decisions  of  this  Court  interpreting 
it,  we  conclude  that  plaintiff's  petition  discloses  no  cause  of  action. 
30  Ann.  78,  129,  710 ;  34  Ann.  875,  State  ex  rel.  Fernandez  vs.  Judge  ; 
35  Ann.  781,  State  ex  rel.  Klein  &  Co.  vs.  City;  37  Ann.  13,  State  ex 
rel.  Marchand  vs.  New  Orleans. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  preliminary  writ  of  mandamus 
be  set  aside,  the  injunction  dissolved,  and  the  relator's  demands 
rejected,  at  his  cost  in  both  courts. 
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On  Application  for  Rehearing. 

F*BNNER,  J.  The  brief  for  reheArin^^  entirely  iniacoDBtrnefl  our 
origiDal  opinion  in  assuming  that  we  held  that  Act  No.  5  of  1870 
operates  as  a  bar  to  judicial  enforcement,  by  mandnmus  and  other 
appropriate  remedies,  of  the  performance  of  specific  duties  imposed  by^ 
sDbaeqaent  legislation  upon  the  city  of  New  Orleans,  its  Commoir 
CouQcil,  or  any  of  its  oflficers.  The  contrary  has  been  too  frequently 
affirmed  by  this  Court  to  be  longer  a  subject  of  controversy.  State 
ex  rel.  Canal  Co.  vs.  Pilsbury,  30  Ann.  129,  708;  State  ex  rel.  De  Leon 
Ts.  City,  34  Ann.  480 ;  State  ex  rel  Klein  vs.  City,  35  Ann.  781 ;  State 
ex  rel.  Marchand  vs.  City,  87  Ann.  19 ;  State  ex  rel.  Bauinan  vs.  City,. 
38  Ann.  43. 

The  city  would  iudeed  be  an  imperium  in  imperio  if  she  were  thha 
emancipated  from  judicial  power  to  compel  her  to  obey  the  specific 
mandates  of  her  sovereign  and  creator,  the  State.  We  cited  the  Act 
of  1870  as  barring  the  remedy  of  mandamus,  except  to  enforce  some 
particular  specific  duty  imposed  by  a  valid,  subsisting  law  of  the 
State,  for  the  purpo*ie  of  eliminating  all  questions  except  the  single 
one  whether  the  laws  relied  upon  by  relator  did  impose  upon  the 
defendants  the  particular  duties  set  forth  in  the  petition  and  of  which 
the  mandamus  was  invoked  to  compel  the  performance.  We  held 
tbat  the  said  laws  did  not  create  such  duties,  and,  therefore,  tlie 
petition  set  forth  no  cause  of  action. 

We  do  not  hesitate,  however,  to  say  that  relator's  construction  of 
Act  109  of  1886  is  entirely  incorrect  in  every  respect. 

That  act  was  one  amending  section  66  of  the  city  charter,  and  must 
be  construed  in  connection  with  the  other  section  of  that  instrament. 
Sections  64,  65  and  66  (as  amended)  read  together  as  follows : 

*'  REVENUE  AND  EXPENSES." 

'^  Sec.  64.    That  the  council  shall,  2nce  in  twelve  months,  before 

fixing  and  deciding  upon  the  amount  of  taxes  and  licenses  to  be 

assessed  for  the  ensuing  year,  cause  to  be  made  out  a  detailed  estimate,. 

exhibiting  the  various  items  of  liability  and  ex}<enditures  including 

the  requisite  amount  for  all   expenses  during  said  year,  and  shall 

cause  the  same  to  be  published  for  at  least  ten  days  in  the  official 

journal  of  the  city,  and  such  rate  of  taxation  as  provided  by  law,  on 

every  hundred  dollars  pf  valuation,  shall  thereafter  be  fixed   and 

assessed  as,  together  with  other  revenues  of  the  city,  may  be  necessar}' 

to  meet  said  estimated  liabilities  and  expenditures.    The  adoption  of 

said  derailed  estimates  shall  be  considered  as  the  appropriation  of  the 
20 
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amouDt  therein  stated,  and  the  comptroller  shall  not  audit  nor  shall 
the  treasurer  draw  or  sign  any  checks  upon  tlie  Hscal  agent  therefor 
of  any  claims,  unless  an  appropriation  therefor  has  been  duly  made  in 
accordance  with  this  act. 

•*  Sec.  65.  The  cooncil,  in  fixing  tlie  budget  of  revenue  and 
expenses,  as  herein  provided  for,  shall  not  consider  and'  adopt  as  a 
revenue  miscellaneous  or  contingent  resources,  and  affix  thereto  either 
an  arbitrary  or  nominal  value  or  amount ;  but,  whenever  such 
resources  are  considered  and  adopted,  they  shall  be  estimated  on  a 
real  and  substantial  basis,  giving  the  source  whence  to  be  derived.  It 
specific  sum  to  be  received  from  each  ite^u  therciof  and  no  more.  The 
council  is  hereby  prohibited  from  estimating  for  expenditures  to  be 
derived  from  any  uncertain  or  indefinite  source,  cause  or  circum>- 
stance  ;  but  the  council  shall,  by  proper  ordinances,  provide  for  the 
receipt  and  disbursements  of  any  sums  of  money,  interests,  rights  or 
credits  that  may  accrue  to  the  corporation  by  btjhest,  grant  or  any 
cause  whatever;  and  all  such  sums,  rights,  interests  or  credits  86 
received,  shall  be  and  are  hereby  appropriated  for  the  purpose  of 
public  works  and  improvements,  the  manner  and  details  of  such 
appropriations  to  be  ordered  by  the  council. 

**Sec.  66.  The  council  shall  not,  under  any  pretext  what«vei*, 
appropriate  any  funds  for  the  government  of  the  corporation  to  the 
full  extent  of  the  revenues,  but  shall  reserve  twenty  per  cent  of  «aid 
revenues,  which  reserve,  and  all  sums,  rights,  interests  and  credits 
received  from  miscellaneous  or  contingent  souices  shall  be  appro- 
priated by  the  council  for  the  purpose  of  permanent  public  improve- 
ment, as  herein  provided  for." 

It  is  so  t-vident  to  our  minds  that  the  term  revenues,  as  uped  in  Sec. 
66,  means  the  revenue  fixed  in  the  budget,  or  the  budget  estimates  of 
revenues,  that  exegesis  is  difficult. 

All  three  sections  refer  exckisively  to  the  formation  of  the  budget, 
which  is  the  fixing  in  advance  the  modus  vivendi  of  the  city  for  the 
ensuing  year,  by  a  careful  estimate  of  the  expenditures  and  revenues. 
The  Council  is  first  required  to  make  an  estimate  of  expenditures,  and, 
bat  for  Sec.  66,  it  would  not  be  allowed  to  levy  a  greater  rate  of  taxa- 
tion than  would  be  necessary,  with  other  revenues,  to  provide  ior  said 
estimated  expenditures.  But  Sec.  66  authorizes  the  raising  of  a 
revenue  20  per  cent  beyond  the  estimated  expenses,  and  devotes  the 
surplus  as  a  reserve  fund  to  be  appropriated  to  public  works  and 
improvements.  Hence,  the  city  is  authorized  and  is  bound  to  estimate 
and  to  provide  a  revenue,  80  per  cent  of  which,  no  more  or  no  less, 
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is  equal  to  her  eBtimated  expenditures,  and  this  SO  per  cent  is  irrevoca- 
bly appropriated  to  these  expenses.  How  \yould  the  city  comply  with 
these  mathematical  requirements  if,  as  relator  contends,  she  is 
authorized  and'  required  to-  appropriate  80  per  cent,  not  'Of  her  esti- 
mated revenues,  but  of  the  revenues  which  shallbe  thereafter  actually 
collected?  How  can  she  tell  in  advance  what  deticiency  may  result  in 
the  collection  of  her  revenues?  How  is  she  to  adjust  her  estimate  of 
expenses  and  her  corresponding  provision  of  revenue  in  exact  propor- 
tion or  equality  to  an  unknown  quR^cityt  The  law  did  not  contem- 
plate or  Tf  quire  auy  such  linpossibilitieR.  It  is  plain  the  city  must 
place  on  her  budget,  in  exact  iigures,  the  liabilities  and  expenditures, 
and  these,  must  be  just  80  per  cent  of  the  sum  designated  in  amended 
Sec.  66  as  ^'revt-nues.'^  Unless  some  mathematical  process  can  be 
invented  whereby  to  calculate  a  percentage  of  an  unascertained  sum, 
relator's  construction  is  impracticable,  and  we  must  treat  the  elision 
of  the  word  *^  estimated "  before  ^'  revenues,"  as  used  in  previous 
statutes,  as  the  simple  correction  of  an  useless  tautology. 
Rehearing  refused. 


40  8Wf 

No.  10.127.  -^ 

Charlks  L.  Howe.  Exbcutor.  vs.  Joseph  H.  Powell  kt  als.  ^  ii28| 

An  M(,  purporting  on  its  face  to  be  a  sale  a  rimirS,  is  not  translatire  of  Ihe  ownerahip  of  40   307 1 

iho  real  oetate  to  the  parchaaer,  when  it  is  sbown  that  the  partien  did  not  intend  that  it  ' 

should  so  operate. 
8aeh  sales,  made  for  an  inadequate  consideration  and  unaccompanied  by  delivery,  will  be 

treated,  without  snlBoient  evidence  to  the  revers^^,  as  contracts,  by  which  the  thiujt: 

nominally  sold  stands  as  security  and  nothing  else. 
Property  admitted  to  be  worth  more  tlian  tS500  cannot  be  claimed  to  have  been  sold,  even  a 

rtmsre,    when    the   price  stipulated  is  $460,   or  even  $1000,  and  possession  was  not 

deliTored. 
The  vileness  of  the  price  and  the  retention  of  possession  establish  that  the  contract  was 

designed  solely  to  subject  the  property  as  a  security. 
Such  an  innominate  anpreement  is  in  the  nature  of  a  pignorative  contract,  by  which  a  quasi 

hypothecary  right  is  conferred .    It  is  recognized  by  the  jurisprudence  of  the  State  as  a  "TJ     ZJT" 

contract  of  security,  and  may  be  enforced,  on  a  proper  proceeding  and  showing,  for  125     931 , 

specific  performance. 
This  cannot  be  done  in  a  suit  which  is  strictly  a  pure  and  nimple  petitory  action,  involving 

nothing  but  rights  of  ownerahip. 

APPEAL  from   the  Seventeenth   District   Court,   Paiish   of  East 
Baton  Rouge.    JBurgesSj  J. 


L.  D.  Beat  and  M.  (7.  Miller  for  Plaiiitift'  and  AppeHant: 

A  sale  for  a  lawful  consideration,  with  the  right  reserved  to  the  vendor  to  ropuruhase  the 
property  within  a  certain  period,  is  a  sale  with  the  right  to  redeem,  and  passes  tbu  title 
anleaa  within  the  period  the  vendor  does  repurchase.  See  Civil  Code,  Arts.  2439.  ^2567, 
•2655;  34  Ann   301. 


125     936| 
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Saob  an  act  acknowledged  before  a  Loniilana  commimfoner  in  Ohio  han  the  force  of  an 
authentic  act  here.    R.  8.,  Sec.  603. 

The  written  act  in  antheutic  form  or  acknowledged  ia  the  only  exclasive  evidence  of  the 
intention  of  the  parties ;  ezdndes  all  previons  statements  or  writings,  and  nnleas 
assailed  for  frand,  or  a  conoter  letter  is  reserved,  is  conclusive  between  the  parties  of 
the  contract  it  expresses.  See  Civil  Code,  Arts.  2234.  3243,  2239,  2338;  5th  New  Series, 
p.  3;  Ureenleaf  on  Evidence,  Sec.  275;  ist  Hennen's  Digeet.  p.  534;  Xo.  4.  p.  536; 
No.  12. 

Kernan  &  Lay  cock  for  Defendant  and  Appellees: 

1 .  Where  the  parties  reside  in  a  common  law  State,  and  the  instmsoent  is  executed  in  a 
common  law  State  in  the  form  of  a  common  law  mortgage,  there  can  be  no  doubt  the 
parties  intended  to  create  a  mortgagee.    18  Ann.  469. 

2.  Kedeemable  sales  unaccompanied  by  delivery  of  the  thing  sold,  of  which  the  considera- 
tions are  inadequate,  conrte  are  bound  to  consider,  without  suflScient  evidence  to  the 
contrary,  as  contractR,  for  which  the  thing  nominally  sold  stands  as  security  and  nothing 
else.    Collins  vs.  Tellerin,  5  Ann.  99  ;  1^  XSUnc  \s,  Boocfaerean,  16  AniL  11. 

3.  The  conveyance  of  propeily  in  tbe  form  of  a  »al«»  does  not  vest  the  ownership  in  the 
apparent  bnyer  if  the  deed  wrh  leally  intended  by  both  parties  to  be  a  mortgage.  38 
Ann.  154 

4.  The  court  will  Judicially  notice,  without  pnMf,  that  the  coninion  law  prevails  in  on r 
sister  States     34  Ann.  925. 

5.  No  one  can  transfer  a  greater  right  than  he  liininelf  has. 


The  opinion  of  tlie  Court  w«i8  delivered  by 

Bkrmudez,  C.  J.  This  is  a  petitory  action.  It  is  brought  ngaiDRt 
the  tenant  or  occupant  of  the  property,  but  the  parties  claiming 
adverse  title  liave  joined  issue. 

The  plaintiff  claims  that  the  real  estate,  which  is  situated  in  Baton 
Rouge,  was  sold  by  Kleinert  to  Gaff,  whose  executor  he  \a,  the  former 
having  acquired  it  from  Cochran  in  1877. 

The  defense  is,  that  the  property  belongs  to  the  respondents  by  pur- 
chase from  the  same  Cocliran  in  1878 ;  tliat  the  original  act  by  the 
latter  to  Kleinert  was  not  designed  to  be  a  sale,  but  merely  a  mortgage, 
to  secure  a  debt;  that  the  price  was  wliolly  inadequate  and  )>os6esBion 
was  never  given  to  Kleinert,  but  was  retained  by  him  and  passed  with 
the  ownership  from  him  to  the  respondents,  who  still  have  it;  that 
the  act  from  Kleinert  to  Uaff*,  on  which  plaintiff  relies,  was  a  mere 
transfer  of  his  rights  against  Cochran  ;  tliat  tlie  act  was  never  prop- 
erly recorded :  that  the  debt  and  mortgage  are  prescribed,  etc. 

From  a  judgment  for  the  defendants,  the  plaintiff  appeals. 

It  appears  that  the  act  between  Cochran  and  Kleinert  was  executed 
in  Ohio.  It  has  all  the  characteristics  of  a  sale,  but  contains  the  pact 
of  redemption  within  a  specified  delay. 

The  property  is  admitted  to  be  worth  mote  than  $2500,  and  the 
price  of  sale  is  stated  to  be  $460. 
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It  was  recorded  in  the  mortgage  book  and  in  that  of  notarial  records 
in  1877,  previons  to  the  sale  to  the  defendants.  The  transcript  does 
not  show  that  the  ''notarial  records"  are  the  conveyance  book  in 
which  sales  and  other  transfers  of  real  estate  are  required  by  law  to 
be  recorded,  to  affect  third  persons. 

It  is  shown  by  a  letter  of  Gaff  that  hb  considered  the  property  as 
having  been  mortgaged  by  Cochran  to  Kleinert,  and  he  directed  hi 
agent  to  acquire  the  mortgage  for  liim.  Objection  was  made  to  the 
admission  of  this  letter,  but  it  was  properly  overruled,  as  it  was 
written  evidence  opposable  to  the  party  in  whose  name  the  property 
is  claimed. 

CoDceding,  however,  that  the  act  in  question  was  properly  recorded 
and  that  no  evidence  was  received  to  show  the  intention  of  the  parties, 
Cochran  and  Kleinert,  the  only  question  which  seriously  arises  in  the 
controversy  is  :  Whether  that  act  did  actually  transfer  title  of  owner- 
ship to  Kleinert  t  .  , 

The  act  is  evidently  a  sale  with  the  faculty  of  redeeming,  vente  a 
rem^e. 

The  text  of  the  law  and  the  jurisprudence  upon  it  are  to  the  effect 
that  by  such  sale  the  ownership  passes  to  the  purchaser,  who,  most  of 
the  time,  is  a  mere  money  lender  \  but  that  on  payment  to  him  of  the 
amount  mentioned  in  the  act,  he  is  divested  of  that  ownership,  which 
passes  to  the  original  vendor.  In  two  late  cases  we  had  occasion  to 
consider  that  matter  to  some  extent. — Lawler  &  Huck  vs.  Cosgrove,  39 
Ann.  488;  Davis  vs.  Citizens^  Hank.  lb.  523;  also  Jackson  vs.  Lemle, 
35  Ann.  a75. 

Bat  the  law  and  the  jurisprudence  only  thus  say,  where  the  transac- 
tion is  really  a  sale,  d>  remere — that  is,  where,  among  other  require- 
ments, the  price  paid  was  adequate,  i.  e.,  in  reasonable  proportion  to 
the  true  value  of  the  property.     Stewart  vs.  Buard,  23  Ann.  201. 

Hence  it  is,  that  when  the  price  is  inadequate  and  possession  has  not 
been  delivered  to  the  purchaser,  but  was  retained  by  the  vendor,  it 
has  uniformly  been  considered  and  held  that  the  transaction  was  not  a 
sale,  but  a  mere  security ;  indeed,  a  sort  of  pignorative  contract,  upon 
which  the  law  looks  with  suspicion,  for  the  protection  of  the  embar- 
rassed and  unfortunate  debtor  against  tlie  rapacity  of  his  ravenous 
creditor. 

Indeed,  the  settled  doctrine  of  this  Court  on  this  subject  is,  that 
^'redeemable  sales,  unaccompanied  by  delivery  of  the  thing  sold,  of 
which  the  considerations  are  inadequate,  will  be  treated  by  courts, 
witliont  sufficient  evidence  to  the  contrary,  as  contracts,  for  which  the 
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thing  Doniioally  sold  stauds  as  security  and  nothing  else.  Le  Blanc 
vs.  Boacherean,  16  Ann.  11  ;  Collins  vs.  Pellerin,  5  Ann.  99  j  Miller  vs. 
Shotwell,  3d  Ann.  891 ;  see  Ware  vs.  Morris,  23  Ann.  665,  also  p.  201 ; 
aho  Merlin,  Vo.  Pignoratif  Contrat,  284  j  Troplong,  Vente  No.  695,  p. 
191  ;  Baudry  Lacantinarie,  Vol.  3,  No.  1045,  p.  606;  Laurent,  Vol.  28, 
No.  544,  p.  531. 

The  record  shows  tliat  the  price  of  sale  was  $460 ;  tliat  possession 
never  was  delivered  to  Kleinert,  but  continued  in  Cochran,  and  since 
1878  has  been  in  the  defendants,  am'  the  admission  is  that  the  value 
of  the  property  exceeds  $2500. 

The  price  is  about  one-sixth  of  the  value.  It  it  a  vilt  price.  Had 
the  sale  been  a  real  one  in  the  intention  of  the  parties,  the  vendors 
would  have  had  the  right  to  demand  its  rescission  for  lesion  beyond 
moiety.    R.  C.  C.  2589. 

The  detained  possession  by  the  vendor  is  a  pri^amption  of  simula- 
tion, for,  whosoever  sells  must  deliver  possession  to  the  purchaser,, 
unless  it  be  expressly  stipulated  otherwise  for  a  stated  period.  R.  C. 
C.  2479,  2480. 

It  i9  true  that  tlie  plaintiff  says  tliat  besides  the  $460  there  was  an- 
other consideration  for  the  sale.  The  record  does  not  establish  thia 
averment  of  the  petition  ;  but  even  if  it  did,  that  supplemental  con- 
sideration, in  the  very  terms  of  the  petition,  would  consist  of  a  mort- 
gage debt  originally  for  $2000,  but  reduced  by  partial  payments  to  $500. 

The  act  does  not  mention  the  assumption  of  that  mortgage  debt  as  a 
part  of  the  price;  but.  even  if  it  did,  the  sum  at  wliich  it  was  reduced^ 
$500,  added  to  the  $460,  would  not  make  that  price  to  be  $1000,  and 
that  amount  would  still  be  inadequate  as  the  price  of  property  ad- 
mitted to  be  worth  more  than  $2500. 

It  is  manifest  that  Cochran  never  intended  to  sell  to  Kleinert,  and 
Kleinert  did  not  propose  to  buy  ;  that  even  if  they  so  designed,  the 
transaction  would  be  nullity  as  a  conveyance,  owing  at  least  to  the 
vileness  of  the  price  and  the  absence  of  delivery  of  possession,  and  that 
by  merely  putting  the  property  in  the  name  of  Kleinert,  Cochran  has 
simply  given  and  Kleinert  has  only  received  a  security  for  the  payment 
of  the  sum  due  him. 

In  the  case  of  Ware  vs.  Morris,  already  alluded  to,  23  Ann.  6609. 
which  is  analogous  to  the  present  one,  tlie  plaintiff  claimed  to  be 
recognized  as  owner  of  the  property  which  the  court  found  had  been 
given  as  a  security  for  the  payment  of  the  debt  and  asked  no  other 
relief  J  the  then  court  afiBrmed  the  judgment  appealed  from,  which  had 
rejected  plaintiff's  demand,  because,  by  the  act,  the  ownership  had 
not  been  divested  and  had  not  passed  to  the  plaintiff. 
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In  the  com 81*  of  the  opinion  the  Court  took  occanion,  however,  to 
Bay  : 

**  Here  a  hypothecary  riglit  is  given  under  the  false  appearance  of  a 
contract  of  sale,  possession  being  retained  by  the  ostensible  vendor." 

What  was  then  said,  may  be  repeated  here. 

The  plaintiff  has  brought  a  purely  petitory  action  and  has  pr.iyed  to 
b©  recognized  and  put  in  possession  as  owner  of  the  property  which  lie 
avers  was  sold  to  the  deceased,  whom  he  represents. 

On  the  other  hand,  the  defendants  resist  the  claim  for  ownership, 
alleging  that  it  resides  in  them.  They  admit  that  the  contract  was  in- 
tended as  a  mor^g^age,  or  what  is  nearly  the  same  by  implication,  as 
one  conveying  quasi  hypothecarj-  rights,  and  pray  that  the  suit  l)«  dis- 
missed and  that  they  be  recognized  as  t^he  owners. 

We  merely  decide  here,  that  even  if  the  art  in  this  case  was  de- 
signed to  be  a  sale  a  re%n4re,  the  title  did  not  move  from  the  one  to  the 
other. 

We  do  not  undertake  to  name  the  contract )  but  we  recognize  it  as  a 
valid  agreement  under  the  jurisprudence  of  this  State,  which  is  sus- 
ceptible of  enforcementy  on  a  proper  proceeding  and  showing,  for 
specific  performance.    Such  a  case  is  not  presently  before  this  Court. 

When  such  a  claim  will  be  pvesented,  the  facts  and  the  law  war- 
ranting, the  conti*act  will  be  entitled  to  be  given,  as  against  the  world, 
the  effect  which  the  parties  deetigned  it  should  have  and  of  which  all 
others  had  due  notice. 

The  ruling  in  Stewart  vs.  Huard,  23  Ann.  201,  was  made  in  a  con- 
troversy in  which  the  cod  tract  presented  the  features  of  a  sale  a 
rSmirS,  and  effect  was  given  to  it  becausf^  it  pnived  tp  be  a  valid  sale 
of  that  class. 

In  the  present  instance,  the  contract  in  appearance  is  a  similar  one, 
but  no  effect  is  given  to  it,  because,  on  scrutiny,  it  is  found  not  only 
that  the  parties  did  not  propose  that  it  should  operate  as  a  transfer  of 
ownership  -,  hxx%  also,  that  even  if  they  intended  otherwise,  it  does  not 
combine  essential -elements  to  make  it  translative  of  the /ae,  which, 
therefore,  never  was  divested. 

As  the  plaintiff  does  not  ask  specific  peiformance,  and  there  is  no 
issue  on  that  point,  we  ai-e  powerless  to  grant  relief,  even  if  the 
circumstances  justified. 

These  views  dispense  us  from  pnssing  upon  the  existence  of  the 
debt  and  of  the  mortgage  against  which  defendants  have,  out  of 
caution,  pleaded  prescription  and  pre-emption. 

Judgment  affirmed. 
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No.  10,135. 

40~3I2 

J7_i3fl»  SrccKssioN  OF  Adrle  Lamm. 

40    HI 2 

^^  ^^  Opposition  of  Mrs.  Pauline  Kaufman. 

I  so    B67|        Judgment  haTing  been  contradictorily  rendered  in  a  contt^st  between  two  appIicanU  for  tbo 
I  40    3l2f  appointment  of  an  administrator,  and  tbe  nnsucoeasfal  party  having  thereafter  joined 

I-         '  issae  OB  the  merits  with  the  eaocessful  party  in  a  snlt  fnstitated  by  him  as  administrator 

of  the  sacoession,  this  cannot  be  considered  and  treated  as  snch  an  acquiescence  in  said 

jndgmeut  as  would  prevent  a  tubtequent  appeal  therefrom. 
When  the  hosband  and  sarrivor  of  the  commanityf  dies  without  having  administered  the 

saccession  of  his  predeceased  wife,  of  which  he  had  the  usufruct,  his  heirs  being  also 

the  heirs  of  his  wife,  tbe  two  sncesaious'may  be  settled  ami  distributed  among  the  heirs 

in  Aw  succession  alone. 
The  administration  of  the  succession  of  tbe'deeansed  linsband  iiecesnarily  involves  with  it 

the  administration  of  the  community. 
It  is  only  after  the  heir  has  been  called  on  by  the  creditors  of  the  succession  to  renounce  or 

to  take  the  inheritance,  and  he  asks  time  to  deliberate,  that  an  administrator  can  be 

appointed. 
The  heir  who  accepts  a  succession,  with  the  benefit  of  an  inv(>ntory.  in  placet!  tiearly  on  the 

same  footing  with  curators  of  vacant  estates.    His  engagement  is  to  administer  as 

beneficiary  heir. 
Thoresnltof  the  whole  leg'slation  on  the  subject  is  that  the  heir  who  accepts,  with   the 

benefit  of  inventory,  may  institute  suits  touching  the  succession  without  making  him- 
self nnconditionalk  liable  for  his  ancestor's  debts. 
He  may  even  institute  suits  that  are  conservatory  in  their  character  before  he  either  accepts 

or  rejects,  provide  he  claim  time  for  deliberation  and  make  proper  reservation,  without 

assuming  ehe  capacity  of  a  nimple  heir. 

APPEAL  from  the  Seventeenth    District    Court,   Parish   of    East 
Baton  Konge.     Burifeas,  J. 


Crosn  d-  Buckner  and  Bernard  Titche  for  Opponent  and  Appellant. 

Kernan  d  Layvock  and  Leonard,  Maxka  i&  Bnienn  for  the  Admin- 
istrator, Appellee. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  case  presents  a  controversy  over  the  appoiot- 
ment  of  an  administrator  of  the  succession  of  Ad^Je  Lamm,  deceaaed. 
She  was  the  wife  of  Leopold  Dalsheimer,  deceased.  There  was  a 
community  existing  between  them,  and  neitlier  owned  any  separate 
property.  The  wife  died  on  the  26th  of  October,  1879,  and  the  hus- 
band in  the  spring  of  1886.     The  latter  left  a  will,  containing  a  be- 
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quest  ID  favor  of  Mrs.  Paaline  Kaafman,  one  of  his  forced  heirB,  of  aU 
the  disposable  part  of  his  fortuDe ;  and  she  was  appointed  executrix 
with  full  seisdn.  She  obtained  the  probate  of  the  will,  qualified  as 
executrix  and  had  an  inventory  taken,  all  on  the  22d  of  June,  1886. 

On  the  6th  of  July,  afterwards,  Mrs.  Sarah  Rose  and  Henry  Dal- 
sheimer,  co-heirs  of  Pauline  Kaufman,  joined  in  a  petition  for  the 
appointment  of  J.  W.  Hubbs  as  administrator  of  the  succession  of  the 
predeceased  wife,  Ad^le  Lamm,  and  caused  an  inventory  of  her  estate 
to  be  taken.  This  application  was  resisted  by  Pauline  Kaufman  on 
several  grounds ;  but  she,  in  the  alternative,  prayed  to  be  appointed 
administratiix,  if  an  administration  was  deemed  necessary. 

On  the  trial  the  court  held  that  an  administration  was  necessary, 
and  that  the  opponent  was  entitled  to  be  appointed  on  giving  bond 
according  to  law;  bnt  it  further  decreed  that  upon  her  failure  to 
furnish  a  satisfactory  bond  Hubbs  should  be  appointed  upon  furnishing 
bond  in  her  stead. 

In  January,  1888,  Pauline  Kaufman  procured  this  appeal,  and  in  this 
Court — Hubbs  having  in  the  meanwhile  obtained  confirmation  of  his 
appointment — he  seeks  its  dismissal  on  the  ground  that  she  had  acqui- 
esced in  the  judgment  appealed  from  by  joining  issue  on  the  merits 
with  him  in  the  suit  entitled  J.  W.  Hubbs,  administrator,  vs.  Mrs. 
Pauline  Kaufman,  executrix,  the  record  of  which  is  now  before  us  on 
appeal,  and  which  is  annexed  hereto  for  reference. 

It  is  clear  to  our  minds  that  it  is  altogether  insnfticent  for  the  pur- 
pose of  proving  acquiescence. 

The  appearance  of  Mrs.  Kaufman  was  at  a  date  subsequent  to  the 
appointment  and  qualification  of  Hubbs  under  the  decree  of  court. 
That  decree  was  vAlid  on  its  face.  This  appeal  was  deemed  necessary 
to  obtain  relief  from  it. 

Had  she  tendered,  in  limini,  an  exception  to  Hubbs*  capacity  to  stand 
in  judgment  as  administrator  of  Ad^le  Lamm's  succession  upon  the 
introduction  of  this  succession  record  in  evidence,  it  would  have  beeu 
overruled.  It  is,  therefore,  obvious  that  she  thereby  abandoned  no 
valuable  right. 

Had  she  obtained  her  appeal  prior  to  the  filing  of  her  answer  it 
could  not  have  been  considered  as  an  abandonment  of  it,  and  obtain- 
ing it  subsequently  has  no  additional  force. 

The  motion  to  dismiss  is  denied. 
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On  the  Merits. 
On  the  inventory  caused  to  be  taken  by  Pauline  Kaufman  of  the 
fiuccesoion   of  Leopold   Dalsbeiiner  there  appear  onl}'  two  it^ms  of 
property,  viz : 

1.  Community  real  estate $5,000  00 

2.  Community  personal  estate 48  50 


$5,048  50 
This  inventory  purports  to  represent  the  rMfir^  interest  of  the  two 

deceased  spouses  in  the  community. 
On  tlie  one  taken  of  the  succession  of  Adele  Lamm,  in  pursuance  of 

Hubbs'  application  on  the  Hth  of  July,  1886,  there  appear  the  following 

items  of  property,  viz  : 

1.  Community  real  estate  (one-half  interest) $3,000 

2.  Community  rights  and  credits  (one-half  interest) 5,850 

$8,850 
The  real  estate  that  is  embraced  in  each  is  the  same,  and,  with  the 
exception  of  $48.50,  the  rights  and  credits  appraised  in  the  latter  rep- 
resent a  valuation  of  certain  articles  of  community  property  which 
Leopold  Dalsheimer  is  alleged  to  have  used  and  consumed  during  the 
continuation  of  his  usufruct  and  for  which  he  is  responsible  to  the  heir» 
of  Adele  Lamm. 

Pauline  Kaufman  opposed  the  application  made  for  the  appointment 
of  Hubbs,  on  the  following  grounds,  viz : 

1.  That  the  succession  was  already  under  administration  ns  com- 
munity property— it  having  been  included  in  that  of  Leopold  Dal- 
sheimer ;  and  that  it  is  neither  necessary  or  expedient  that  the  same 
estate  should  be  subjected  to  another  administration. 

2.  That  the  whole  of  said  property  was  in  the  custody  and  undei  the 
control  of  Dalsheimer  as  usufructuary  and  owner,  and  that  the  afiaira 
of  the  community  cannot  be  liquidated  and  settled  elsewhere  than  in 
his  succession. 

3.  That  the  whole  property  is  uniler  her  seizin  under  the  will,  in  pur- 
suance of  a  judgment  of  the  court  that  cannot  be  attacked 
collaterally. 

In  the  alternative  she  prays  to  be  appointc-d  administratrix,  if  an 
'administration  separate  from  that  of  the  (succession  of  Dalsheimer  is. 
deemed  necessary  or  expedient. 

Judgment  went  in  favor  of  opponent,  ns  stated  nbove  }  but  she  being 
dissatisfied  therewith  app«'aled. 

In  the  Succession  of  McLran,  12  Ann.  222  ft  acq.,  it  was  held  **  that 
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the  adinidiBtratioD  of  tlie  siiccessioD  of  tlie  deceased  husband  involves 
with  it  the  administration  of  the  commnnity." 

The  Court  said  in  Flourno}-  vs.  Flournoy,  29  Ann.  741,  that  *•  where 
the  husband  and  survivor  of  the  community  dies  without  having  ad- 
ministered the  succession  of  the  wife,  of  wliich  he  had  the  usufruct, 
his  heirs  being  also  the  heirs  of  liis  wife,  the  two  successions  may  be 
settled  and  distributed  among  the  heirs  in  Mh  succession  atowe,"  etc.  22 
Ann.  131,  Peunison  vg.  Pennison. 

The  instant  case  is  exactly  similar.  Ttie  heirs  of  Adele  Lamm  are 
identically  the  same  as  those  of  Leopold  Dalsheimer.  The  former 
died  first,  and  the  latter  did  not  administer  her  succession  at  all.  We 
gather  from  the  record  that  her  succession  is  solvent  and  has  a  large 
claim  against  that  of  her  husband  for  an  interest  in  the  personal 
effects  of  the  commnnity. 

We  cmi  perceive  no  reason  why  that  claim,  as  well  as  all  others, 
could  not  be  adjusted  and  settled  in  due  course  ot  the  administration 
of  the  Dalsheimer's  estate. 

A  community  is  not  a  partnership,  but  even  a  closer  and  more  inti- 
mate union  of  interests. 

In  case  there  should  be  an  insufllciency  of  community  property  to 
pay  community  debts,  the  separate  property  of  the  husband  may  be 
called  upon  to  contribute. 

Not  only  is  it  entirely  proper  and  right  that  the  succession  of  the 
husband  should  embrace  that  of  his  deceased  partner  in  community, 
but  two  distinct  and  separate  administrations  are  unnecessary  and 
would  occasion  increased  expense  and  litigation. 

We  are  of  the  opinion  that  the  judgment  appealed  from  is  erroneous 
and  should  be  set  aside. 

It  IB,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  proceeding  to 
render  huch  judgment  as  should  luive  been  rendered  in  the  court  below, 
it  is  ord^red,  adjudged  and  decreed  that  t!ie  application  for  the  admin- 
istration of  liie  succession  of  Adcle  Lamm  be  rejected,  and  that  all 
costs  of  both  courts  be  taxed  against,  petitioner  and  appellee. 


On  Application  for  Rkheauing. 

Owing  to  the  importance  of  the  subject  we  liave  thought  proper  to 
supplement  our  views  heretofore  expressed  and  against  which  error  is 
urged. 

The  application  suggests,  as  a  corollary  of  our  opinion,  that  if  the 
sncc«ssion  of  the  predeceased  wife  cannot  be  administered  separately 
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froui  that  of  ber  subsequently  decensed  partner  in  com m unity ,  her 
heirs  are  denied  the  privilege  of  accepting  her  succession,  with  the 
benfit  of  inventory,  and  ergo  our  opinion  is  wrong. 

The  claimants  for  %dministration  conclude  their  brief  thus : 

'*  The  heirs  of  Mrs.  Lamm  could  sue  the  executrix  of  Dalsheimer 
for  and  force  a  settlement  of  the  commnnityj  but  the  heirs  of  Mrs. 
Lannn  do  not  wish  to  accept  her  suco^ession  purely  and  simply  }  they 
•do  not  wish  to  bind  tliemselves  personally  for  any  debts  with  which 
her  succession  may  be  encumbered  ;  but  they  are  interested  in  having 
her  succession  admhmtered  in  order  that  its  debts  may  be  paid,  and  that 
they  may  receive  anything  left  after  payment  of  debts.  The  matter 
-cannot  be  settled  until  some  one  is  authorized  to  act  for  the  succession  ot 
Mrs.  Lamm,  and  the  court  cannot,  we  think,  properly  refuse  to 
appoint  an  administrator  to  her  succession. ^^ 

The  legal  deduction,  from  this  argument,  is  that  an  heir  cannot 
accept  a  succession,  with  the  benefit  of  an  inventory ^  unless  an  adminis- 
trator be  appointed  to  take  charge  of  its  property  and  settle  its  affairs. 
In  support  of  this  proposition  they  cite  .and  rely  upon  Erwin  vs,  OriUion, 
fj  La.  212,  in  which  the  court  expressed  the  opinion  that  "  the  articlea 
which  treat  of  the  appointment  of  an  administrator  are  from  1034  to 
1()40  inclusive  (0.  C),  and  they  seem  to  require  the  appointment  of  an 
administrator  in  every  case  where  a  succession  is  accepted,  with  benefit  of 
-inventory,*^ 

We  have  been  at  the  pains  to  make  careful  research  into  our  juris- 
prudence on  this  question,  and  have  found  the  following  decisions, 
which  appear  to  favor  the  opinion  quoted,  viz.:  6  La.  493,  Poultney 
vs.  Barrett  J  17  La.  500,  State  vs.  Judge;  14  Ann.  641,  State  vs. 
Leckie;  21  Ann.  •%4,  Succession  of  De  Koflignac;  27  Ann.  351,  Sue- 
•cession  of  Linton. 

Opposed  thereto  we  find,  however,  quite  as  many,  and  quite  as  re- 
spectable autliorities. 

Among  the  number  is  (y Donald  vs.  Lobdell,  2  La.  299,  from  which 
we  make  the  following  pertinent  extract,  viz.: 

'*  If,  indeed,  on  opening  the  succession,  and  before  the  heir  had  ac- 
•cepted  or  rejected  the  succession,  it  was  a  matter  of  course  that  an 
administrator  should  be  appointed,  then  any  act  of  the  heir,  previous 
to  acceptance,  would  be  irregular,  and  the  suit  could  not  be  main- 
tained ;  but  by  law  the  appointment  of  such  an  officer  is  not  a  matter 
of  course.  It  is  only  after  the  heir  has  been  called  on  by  the  creditors 
to  renounce,  or  take  the  inheritanri',  and  lie  asks  time  to  de]ib«rate 
that  an  administrator  can  be  appoinred.     The  result  of  the  whole  leg- 
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isladoD  on  the  sabject  we  take  to  be,  tlint  tiie  heir  may  hisUtute  8uit9~ 
before  keaceepU  or  rejecte.  It  is  true,  if  he  be  of  tlie  age  of  nugority, 
and  do  bo  mthout  qualification,  this  in  itst-lf  will  be  an  acceptance. 

'^  If  the  creditors  apprehend  auy  damages  from  the  heir  collecting 
funds  of  a  succession,  which  lie  may  thereafter  reject,  they  liave  the 
power  to  call  upon  him  to  accept  or  renounce }  and,  in  default  of  his 
immediate  decision,  an  administrator  can  be  placed  in  cliarge  of  tl^ 
estate.  Until  they  do  so,  however,  tlie  succession  is  not  in  abeyance,. 
and  without  a  representative. 

''  The  law  has  expressly  said  that  the  heir  represents  tiie  succession, 
and  is  seized  of  it  front  the  moment  it  is  opened.-^  La.  Code,  992,  1029,. 
1032,  1034,  1037. 

A  similar  doctrine  was  maintained  under  the  old  code,  antecedent  to 
1825,  as  the  following  quotation  from  Gox  vs.  Marthi's  Heirtt,  ]2().  S.. 
S63,  will  attest : 

"On  referring  to  the  Civil  Code,  where  it  treats  of  lieirs  with  tlie 
benefit  of  inventoiy;it  seems  that  they  are  placed  nearly  on  the  same- 
footing  with  curators  of  vacant  successions. 

"  In  p.  168,  Art.  104,  we  iind  it  laid  down  that  although  the  heir  who- 
accepts  with  the  benefit  of  an  inventory  be  really  the  lawful  heir  and 
true  successor  of  the  deceased,  the  effect,  however,  of  the  benefit  of 
an  inventory  is  to  make  liim  appear,  in  the  eyes  of  the  creditors  and 
legatees  of  the  succession  rather  a$  the  administrator  of  the  entate 
than  as  the  true  heir  and  proprietor  of  it. 

"  They  may  be  required,  under  certain  circumstanceSf  to  give  secu- 
rity for  the  value  of  the  propertj'  contained  in  the  inventory,  etc."  11 
O.  S.  (575,  Dufour  vs.  Camfranc. 

In  the  still  more  recent  case  of  Flower  vs.  O^Connor,  Y  La.  209,  that 
view  was  strengthened  and  fortified  by  a  clearly  expre$ped  and  well 
reasoned  opinion,  from  which  we  have  made  the  following  extracts, 
VIE.: 

*' The  defendant  being  the  mother  of  S.  Bell,  who  died  without  issue, 
became  his  heir-at-law,  and  was  Reized  of  his  estate  at  tlie  moment  of 
his  decease,  subject,  however,  to  her  right,  •  ♦  »  either  fo  renounce 
it  or  to  limit  her  liability  to  creditors  by  accepting  with  the  benefit  of  inven- 
tory. She  went  before  the  parish  judge  *  *  and  declared  her  in 
tention  to  accept  the  succession  with  the  benefit  of  inventory. 

"  The  acceptance  of  the  estate  *  •  *  was  an  engagement,  as- 
relates  to  creditors,  that  if  she  did  not  administer  the  estate  according. 
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to  law,  as  beneficiary  heir,  she  would  be  personally  liable  for  the  debts ; 
that  if  Hbe  neglected  to  take  an  inventory  and  other  conservatory 
steps  ;  if,  b^  disposing  of  the  property  belonging  to  the  estate  as'  her 
own,  she  poic  ic  out  of  hev  power  to  make  to  the  creditors  a  fair  exhibit 
of  the  means  of- the  estate  lo  pay  its  debts,  then  the  creditors  slioald 
have  the  right  to  consider  her  as  having  forfeited  the  benefit  uf  inven- 
tory and  made  hei^self  unconditional  heir." 

These  views  are  in  strict  conformity  with  the  provisions  of  the  Code 
of  Practice,  with  regard  to  the  method  of  making  settlements  of  suc- 
cessions. 

Articles  990  and  9^^  provide  the  mode  in  which  ci editors  may  obtain 
the  sale  of  the  property  of  vacant  estates. 

Article  992  declares  that  *'  the  principles  contained  in  the  preceding 
articles  shall  apply  to  all  successions  acceptedwith  tlie  benefit  of  inventory, 
whether  the  heirs  are  minors  or  of  age,  and  to  all  successions  admin- 
istered by  administrators." 

Article  993  indicates  the  mode  of  classifying  and  the  order  of  paying 
debts  of  a  vacant  estate,  and  provides  that,  on  default  of  proceeding 
accordingly,  execution  may  issue  against  the  property'  of  the  curator. 

Article  994  provides  thac  like  execution  shall  issue  against  a  tutor 
or  curator  ''  in  the  same  manner  as  is  provided  in  said  (preceding) 
article  against  the  beneficiary  heir,  and  curator  of  a  vacant  estate ; 
and,  on  said  execution,  the  property  of  said  tutor  or  curator  shall  be 
sold  in  the  same  manner  as  that  of  a  benefi>mary  heir  or  curator  of  a 
vacant  estate, "^^ 

ft  must  be  borne  in  mind  that,  in  the  cited  cases,  there  was  under 
consideration  the  rights  and  claims  of  beneficiary  heirs  who  had 
accepted  their  ancestor's  successions  with  the  benefit  of  inventory, 
not  those  of  heirs  who  had  been  called  upon  by  the  creditors  of  the 
deceased  to  accept  or  reject,  and  who  had  claimed  time  to  deliberate,, 
and  not  those  of  creditors  demanding,  on  that  account,  the  appoint- 
ment of  an  administrator. 

And  sucli  is  the  apparent  situation  of  the  heirs  of  AdMe  Lamm — at 
least,  they  signify  a  willingness  to  venture  such  an  acceptance,  if 
they  should  not  incnr  responsibility  as  simple  heirs  on  that  account. 

In  further  illustration  and  enforcement  of  the  principle  announced 
in  the  older  cases,  we  find  in  Bryan  vs.  Atchison,  2  Ann.  462,  a 
concise  statement  of  it,  as  applicable  to  their  exact  attitude  towards 
the  succession  of  Lamm,  viz:  *'  It  is  true  that,  under  the  dispositions 
of  the  Civil  ('ode,  when  the  heirs  claimed  the  time  to  deliberate,  an  admin- 
istrator  was  to  be  appointed  in  all  <'rt»c»,  and  when  the  succession  was 
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afterwurds  accepted  ander  the  benefit  of  inventory,  the  administrator 
was  to  continae  in  his  fanctions,  and  settle  and  liquidate  the  aucces- 
eion." 

Bat  the  Code  of  Practice,  subseqaently  adopted,  provides  that  an 
administrator  shall  be  appointed  in  such  ca<ies  if  any  of  the  creditors  of 
the  $ucce99ion  require  tt,  and  this  we  take  to  be  the  role  now  in  force, 
as  being  the  last  expression  of  legislative  will,  and  having,  moreover, 
the  advantage  to  be  founded  in  reason,  and  to  harmonize  with  other 
dispositions  of  the  Code  of  Practice  relating  to  the  administratioi|  of  . 
successions."     Vide,  C.  P.  976;  R.  C.  C.  1041  (1034). 

That  decision  was  expressly  affirmed  in  the  Succession  of  Story, 
S  Ann.  .502. 

In  this  manner  the  decisions  we  have  cited  are  made  perfectly  har- 
monious witli  the  provisions  of  the  Civil  Code,  whicli  have  been 
interpreted  as  requiring,  in  such  cases  as  the  instant  one,  the  appoint- 
ment of  an  administrator.  In  this  manner  subsequent  jurispmdetce, 
permitting  the  appointment  of  an  administrator  or  curator,  in  no  case, 
unless  some  emergency  required  it,  may  be  reconciled  with  the  (Mvil 
Code  and  the  adverse  opinions  referred  to. 

Reference  to  such  of  those  adverse  cases  us  have  been  «inc€  decided, 
will  show  tliat  no  mention  is  made  of  Bryan  vs  Atchin«on,  nor  of 
C.  P.  976. 

In  our  opinion,  tlie  views  entertained  by  the  Court,  as  expressed  in 
Erwin  vs.  Orillion,  have  been  bo  completely  overborne  by  the  opinions 
of  their  successors  in  Flower  vs.  O^Connor  and  Bryan  vs.  Atchinson,  as 
not  to  require  that  it  should  be  any  more  specifically  overruled.  It  is 
quite  sufficient  for  us  to  siiy  thatwe  are  in  perfect  accord  with  the  latter, 
and  are  of  opinion  tlrat  it  is  a  conservative  doctrine,  and  one  tha^ 
tends  to  simplify  and  facilitate  the  settlement  of  successions  and  to 
reduce  the  cost  to  a  minimum,  and  at  the  same  time  to  deprive  the 
creditors  of  neither  security  or  safeguard. 

Under  the  operation  of  this  rule  there  is  no  impediment  in  the  way 
of  the  heirs  of  the  succession  of  Adele  Lamm.  With  the  proper 
reservation  being  made,  they  may  liquidate  their  demands  against  the 
succession  of  Dalsheimer,  by  suit  or  otherwise,  without  incurring  the 
nsk  or  responsibility  they  seem  to  apprehend.  Having  no  interest  in 
the  succession  of  the  latter,  except  that  of  creditors,  nor  in  that  of  the 
former,  except  that  of  heirs,  the  way  is  easy  to  the  accompli.shraent  of 
the  objecc  they  .seem  to  have  in  view. 

Rehearing  refused.  i 
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Hnbba,  Administrator,  vs.  Kftnftnan.  Execatrix. 


No.  10,134. 
J.  W.  HuBRS,  Administrator,  vs.  Mrs.  Pauline  Kaufman, 

Executrix. 

f 

Tbia  Coari  U  boand  to  take  cognlsMice  of  its  own  deoiaions,  and  in  oasas  so  intiiastoly  aa> 
sociated  that  one  is  a  nsoesaary  incident  of  the  other,  the  decree  in  one  shoald  be  ao- 
framed  as  to  give  effect  to  the  decree  in  the  other,  and  save  litigants  unnecessary  cost 
and  delay. 

\    PPEAL  from  the  Seventeenth  District  Coart,  Parish  of  East  Qaton 
J^\.    Rouge.     Burgess,  J. 


Keman  A  Laycock  and  Leonard,  Marks  A  Bruenn  for  Plaintiff  and 
Appellee. 

Cross  dc  Buekner  ani  Bernard  Titche  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plaintiff  institutes  this  suit  as  the  administrator 
of  the  succession  of  Adele  Lamm,  deceased. 

It  cannot  be  enteitained,  because  we  have  just  decided  that  he  was 
not  entitled  to  administer  her  succession  separate  and  apart  from  that 
of  her  deceased  husband,  Leopold  Dalsheimer,  and  rejected  his  de- 
mands with  cost. 

Vide  succession  of  Adele  Lamm.  Opposition  of  Mrs.  Paulfne  Kauf- 
man, No.  10,135. 

We  feel  bound  to  take  notice  of  our  own  decisions  in  cases  thus  in- 
timately associated — one  being  an  incident  of  the  other — and  so  frame 
our  decree  in  one  as  to  give  full  force  and  effect  to  the  decree  in  the 
other,  and  thus  save  the  parties  unnecessary  delay  and  cost. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annnled,  avoided  and  revemed ;  and  it  is  further  or- 
dered, acUudged  and  decreed  that  plaintiff's  suit  be  dismissed  at  hia 
cost  in  both  courts ;  that  the  rights  of  the  heirs  of  Ad^e  Lamm  be 
reserved  in  the  succession  of  Leopold  Dalsheimer,  deceased. 
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No.  10,075. 
William  Oliver  vs.  Board  of  Liquidation. 

It  ifi  iTregular  to  proceed  b}'  rule  to  compel  a  legal  organisation  to  perform  a  dat5,  however 

elearly  imposed  npon  it. 
The  olQeotion  that  aaoh  pitMseeding  ia  unauthorized,  and  ought  to  be  by  mandamus,  ia^frel 

founded  and  cannot  be  disregarded. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
mghtor,  J. 


W.  8.  Benedict  for  Plaintiff  and  Appellee. 

M.  J,  Gunningham,  AttoVney  General,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  appeal  from  a  judgment  commanding 
the  Board  to  fund  certain  State  warrants,  under  act  No.  3  of  1874,  and 
other  acts. 

The  Board  of  Liquidation  charges  that  the  judgment  was  rendered 
OD  an  irregular  proceeding  by  an  incompetent  court;  that  the  judg- 
ment which  recognizes  the  validity  of  the  warrants,  and  which  seems 
as  a  foundation  for  the  demand  to  fund,  is  an  absolute  nullity,  because 
rendered  without  citation  duly  served,  and,  on  answer  filed  by  and 
contradictorily  with,  the  clerk  of  the  then  Attorney  General ;  because 
the  Board  never  had  legal  knowledge  of  the  suit ;  because,  had  it  been 
properly  notified,  it  would  have  set  up  defenses,  destructive  at  least  in 
part,  of  plaintifif's  pretensions,  etc. 

That  judgment,  rendered  in  November,  1884,  by  the  Civil  District 
Court  for  the  Parish  of  Orleans,  was  affirmed  by  this  Court  in  May, 
1885.     O.  B.  59,  fol.  410,  No.  9337. 

It  may  be  that  this  judgment  is  a  nullity,  but  that  issue  cannot  be 
here  passed  upon,  as  the  question  of  form  of  the  proceeding  to  enforce 
it  muat  be  first  decided,  and  the  conclusion  is  in  favor  of  the  defend- 
ant Board. 

The  judgment  brought  up  for  review  is  rendered  on  a  proceeding^ 
the  object  of  which  is  to  have  the  warrants  funded  by  the  Board,  as 
though  the  original  judgment  had  directed  the  performance  of  that 
operation,  by  that  organization. 

It  is  unnecessary  to  determine  whether  that  judgment,  or  the  law, 

made  it  the  duty  of  the  Board  to  fund  the  warrants.    Conceding  that 

either  did,  the  question  arises,  on  the  objection  of  the  Board,  whether 

this  purpose  can  be  accomplished  otherwise  than  by  mandamus, 
21 
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The  proceediDg  is  by  /neZe.  The  anthorities  are  numerous  that,  in 
order  to  compel  a  legal  organization  to  perform  a  duty,  even  if  clearly 
imposed  upon  it,  the  proceeding  ought  to  be  by  mandamus. 

No  doubt  the  quention  of  form  may  be  waived  and  the  obligation  to 
perform  may  be  determined  on  a  more  summary  proceeding  by 
rule ;  but  where  objection  is  made  to  tlie  forn),  it  cannot  be  disre- 
garded. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed  and  that  the  rule  to  fund  be  dismissed,  with  costs,  in 
both  courts. 


No.  10,122. 
Klla  J.  Martink  and  Husband  vs.  S.  F.  Hopkins. 

A  cauHe  ii\.  which ''the  originiil  deiuand  exceeded  two  thousand  doUarti,  bat  which,  by 
ainended  pleudiiigH,  flniUly  involvoB  au  amount  not  ^xce^ioje  ti^o  thouHand  dollars,  in 
not  app«alable  to  the  Supreme  Court. 

Hence,  such  an  appeal  cannot  be  Anstaioed. 

• 

APPEAL  from  tlie  Ninth  District  Court,  Parish  of  Tensas. 
Young ^  J. 

Steeh^  Garrett  <&  Bagg  for  Plaintiff  and  Appellant. 

Farra^    &    Kruttschnitt    and    J.  D.   8»   Xewell  for  Defendant  and 
Appellee. 


Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PooH^:,  J.  An  inspection  of  the  record  in  this  case  discloses  that, 
under  the  effect  of  plaintiff^s  amended  pleadings,  tlie  pecuniary 
amount  involved  herein,  which  is  the  real  matter  in  dispute,  is  less 
than  the  lower  limit  of  our  jurisdiction,  and  hence  the  motion  to 
dismiss  this  appeal  must  prevail. 

Plaintiff's  original  demand  was  for  an  account  of  tutorship,  as  well 
as  for  an  account  of  defendant's  management  of  her  property  and 
funds  after  the  expiration  of  the  tutorship,  or,  in  default,  for  a  mon- 
eyed judgment  in  the  sum  of  $5775,  subject  to  credits  amounting 
together  to  $2275.  Confronted  by  an  exception  of  a  wrongful  joinder 
of  incongruous  causes  of  action,  plaintiff  discontinued  that  part  of  her 
demand  which  had  reference  to  all  matters  pertaining  to  defendant's 
management  of  her  affairs  and  after  the  expiration  of  the  tutorsliip, 
and  the  case  was  tried  on  the  issue  thus  restricted. 
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By  a  reference  to  her  petition  it  appears  that  the  amount  of  her 
claim  growing  out  of  the  tutorship  was  $2075,  subject  to  a  credit 
acknowledged  in  her  petition  of  $275,  thus  reducing  her  demand  to 
$1800,  which,  under  her  owu  pleadings,  was  the  largest  amount  for 
which  she  could  possibly  have  recovered  any  judgment. 

It,  therefore,  clearly  follows  that  we  have  no  jurisdiction  of  the 
controversy  as  presented  in  this  record. 

The  appeal  is  therefore  dismissed  at  appellant's  costs. 


No.  10,126. 
Charles  L.  Howe,  Executor,  vs.  Isaac  Austin  et  als. 

In  a  continct  relating  to  real  e8tAt«r  situAteil  in  thi8  State  between  parties  rosicUDg  in  a  State 
where  the  common  law  prevails,  it  is  stipulated  substantially  that  one  of  tbe  parties  sells 
to  the  otber  the  immovable  for  a  desi^ated  price,  and,  further,  that  the  said  sum  men  • 
tioned  as  tbe  price  was  a  debt-owing  to  the  alleged  purchaser  hj  the  vendor,  and  that 
shooJd  said  debt  be  paid  by  a  time  state<l  the  act  or  conveyance  should  be  void .  The  act 
was  termed  by  the  parties  'a  deed  of  mortgage,''  and  was  rooorded  in  the  mortgage 
record  book  of  the  parish  where  the  property  was  situated.  Held,  that  the  instrument 
was  a  common  law  mortgage  and  did  not  have  tbe  effect  of  passing  title  to  tbe  proi>erty. 

APPEAL  from  Uie  Seventeenth  District  Court,  for  the  Parish  of 
East  Baton  Rouge.    Burgess^  J. 


40    323{ 
46    205 


L.  JD.  Beale  and  H,  C.  Miller  for  Plaintiff  and  Appellant : 

The  sale  of  property  bj-  the  debtor  to  hin  creditor  for  eleven  hundred  dollars,  the  act  stipu- 
lating that  if  the  debtor  pays  his  proraiHsorv  not<e  for  eleven  hundred  dollars  within  a 
certain  period  the  sale  in  to  be  void,  whether  viewed  as  a  sale  on  condition  or  with  the 
right  to  redeem  reserved,  in  either  view  conveys  title  to  the  purchaser,  if  within  the 
period  the  vendor  does  not  pay  his  note.  See  Civil  Code.  Artw.  2021,  2045,  2439,  2567  :  2 
La.  103. 

The  written  title  in  authentic  form  or  acknowledged  by  the  vendor  Im  conclusive  on  the 
vendor  and  his  heim,  unless  assailed  for  fraud  or  n  counter  letter  is  n'served.  See  Civil 
Code.  Art».  9304.  2236.  2242,  2239.  2276;  19  La.  409:  11  La.  416;  Ist  Hoiinen's  IMgest.  p. 
.'i34  :  No.  4  etgeq.,  p.  53ti :  »o.  12. 

Kernan  d;  Laycock  for  Defendants  and  Appellees: 

There  can  be  no  r«»f«  a  reviere  without  a  stipulation  for  the  return  of  the  pritc .  A  contract 
of  sale,  the  validity  of  which  is  made  to  depend  on  the  payment  of  notes  which  form  no 
part  of  the  c<mHideratiou.  is  not  a  venU  a  reinerf.     Dowues  vs.  Scott  et  al.,  3  Ann.  278. 

Where  it  is  evident  that  an  instrument  in  the  farm  of  a  conditional  sale  was  intended  by  the 
parties  to  be  executed  in  the  form  of  a  common  hiw  mortgage,  it  will  not  l)e  regarded  as 
a  sale.    15  Ann.  386. 

Where  the  parties  to  the  instrument  both  reside  in  a  conunon  law  State,  and  the  inKtrunient 
is  executed  in  a  common  law  State  in  the  form  of  a  common  law  mortgage,  there  can  be 
no  doubt  the  parties  intended  to  create  a  mortgage.    12  Ann.  489. 

Tlje  conveyance  of  property  in  the  fonn  of  a  sale  iloes  not  ve.st  thu  owuer.sliip  in  the  apjtarent 
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buyer,  if  the  deed  vaa  really  intonded  by  botb  parties  to  be  *  mort|;age.  38  Ann.  154. 
A  contract  of  sale  m  which  there  is  a  stipalation  that  the  vendor  may  redeem  the  property 
by  retaming  the  price  within  a  certain  time,  where  the  vendor  remains  in  poeseasion  of 
the  property  and  the  price  is  inadequate,  wiU  be  regarded  not  as  a  sale,  with  the  equity 
of  redemption,  hut  merely  as  a  security  for  the  return  of  the  money  paid  to  the  vendee,, 
unless  sufficient  evidence  to  the  contrary  Ve  produced.    16  Ann.  18 ;  5  Ann.  99. 


The  opiDioD  of  the  Court  wa«  delivered  by 

Todd,  J.  Thie  is  a  petitory  action  justitnted  by  the  plaintiff,  testa- 
mentary executor  of  Thos.  A.  GofF,  deceased,  late  of  Aurora, 
Indiana,  to  recover  for  the  succeMion  of  the  deceased  a  tract  of  land 
Bituatfd  in  East  Baton  Rouge  and  described  in  the  petition. 

Tlie  claim  is  based  u|M>n  an  instrument  set  forth  in  the  petition,  and 
termed  a  sale  by  the  plain tiflf*.  It  bears  date  the  28th  of  April,  1877,. 
and  was  executed  by  George  W.  Corcoran  and  Martha  Corcoran,  his 
wifts  renidents  of  Kenton  connry,  Kentucky,  in  favor  of  Thomas 
Gof)'f  aix'gideut  of  Indiana. 

The  instrument  was  indorsed,  mortgage  from  George  W.  Corcoran 
and  wife  to  Thomas  Goff,  and  was  recorded  in  the  book  of  mortgages 
in  the  parish  of  East  Baton  Rouge  shortly  after  its  execution,  and 
several  years  thereafter  in  tlie  book  of  conveyances. 

Corcoran  acknowledged  the  execution  of  the  instrument  and  his 
signature  thereto  before  a  notary  public  of  the  cit^^  of  New  Orleans, 
and  in  this  acknowledgment  the  instrument  is  termed  or  described  as 
a  deed  of  mortgage. 

The  act  in  question  contained  a  clause  substantially  to  the  effect : 
**That  if  the  vendors  paid  their  promissory  note  of  eleven  hundred 
dollars  and  interest,  held  by  Goff,  the  vendee,  that  then  *  these  pres- 
ents '  shall  be  void." 

On  the  10th  of  May,  1878,  Corcoran  conveyed,  by  an  act  of  sale  in 
its  terms  complete,  the  same  land  to  Miss  Emma  Corcoran  and  Mrs. 
Agnes  C.  Moore,  the  real  defendants  in  the  suit;  and  on  this  act  of 
sale  they  resist  the  demand  of  the  plaintiff  and  claim  title  to  the 
property  in  themselves. 

The  act  from  Corcoran  and  wife  to  Goff,  of  the  28th  of  April,  1877, 
on  which  plaintiff*  rests  his  claim  to  the  land  in  controversy,  was  not 
a  sale,  but  a  mortgage  only,  in  the  common  law  form — the  common 
law  being  the  system  prevailing  in  the  States  where  the  parties  resided 
at  the  time. 

It  did  not  vest  Goff*  with  the  ownership  of  the  land^  or  the  title 
thereto,  and  was  not  intended  to  do  so  ;  but  its  sole  purpose  was  to 
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secare  the  payment  of  the  debt  owing  by  Corcoran  to  Goff  acknow^l- 
-edged  in  tbe  instrament.  12  Ann.  480;  15  Ann. -JSG;  38  Ann.  154; 
lb.  890. 

The  case  last  cited  is  that  of  Miller  vs.  Shotwell,  where  title  was 
claimed  to  certain  lands  in  this  State  under  an  instrument  almost 
identical  with  the  one  relied  on  by  plaintiff  in  tlie  instant  one.  In 
that  case  the  whole  subject  was  thoroughly  considered  and  the  adju- 
dications on  the  point  cited  and  reviewed,  and  it  was  expressly 
-determined  that  the  instrument  purporting  to  be  a  sale,  like  the  one 
under  present  consideration,  did  not  convey  a  title  to  the  property 
and  could  only  be  received  as  a  mortgage  given  to  secure  the  payment 
of  the  debt  set  forth  in  the  tier. 

Whether  the  debt  mentioned  in  this  act  lias  been  paid  or  not,  or 
whether  the  mortgage  is  or  is  not  still  operative  against  the  land,  is  at 
present  a  matter  of  no  concern  ;  the  sole  question  being  one  of  sale  or 
title  vel  non. 

This  act  being  tlie  sole  foundation  of  the  plaintiff's  claim,  and  it 
falling,  his  claim  goes  with  it.     He  has  no  case. 

Judgment  affirmed. 


No.  10,125. 
Brown  &  LtfiARNEu  vs.  John  Smythe  kt  al. 


Creditons  whose  claims  arose  snbseqaent  to  a  Judgment  of  separation  of  property  between 
husband  and  wife  cannot  contest  the  correctness  or  validity'  of  such  Judgment,  except, 
at  least,  for  absolate  nnllities. 

Want  of  publication  of  the  Judgment,  unless  shown  to  have  been  fruudnleut  or  ii\jurious,  is 
not  a  ground  of  nullity  which  subsequent  creditors  can  urge. 

Where  the  Judgment  allows  no  money  claim  against  the  husband  and  only  recognized  the 
wife's  title  to  a  cariiage  and  horses  shown  to  have  been  her  paraphernal  property,  no  ex- 
ecution was  necessary,  and  want  of  it  is  not  a  ground  of  nullity. 

The  wife's  right  to  a  separation  of  property  is  not  limited  to  cases  where  she  has  actual 
claims  against  her  husband  which  are  endangered,  but  extends  also  to  the  case  In  which 
his  circnmstances  require  it,  in  order  that  she  may  ei^oy  the  fruits  of  her  separate  in- 
dustry for  the  support  of  herself  and  family  without  liability  to  her  husband's  creditors. 

APPEAL  from  the  Ninth  District  Court,  Parish  of  Tensiis. 
Young  J  J. 


J.  N.  Luce  and  8,  L,  Elam  for  Plaintiffs  and  Appellants. 
Steele^  Oarreit  d  Dagg  for  Defendants  and  Appellees. 
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BrowD  6c  Learned  vs.  Snijthc  et  al. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  object  of  thin  action  is  to  declare  the  nallity  of  a 
judgment  of  separation  of  property  between  defendant  John  Sniythe 
and  his  decensed  wife,  witli  the  view  of  subjecting  certain  property 
subsequently  acquired  by  the  wife  to  the  payment  of  the  husband's 
debts. 

The  grounds  of  nullity  alleged  are  two — want  of  publication,  and 
n  on -execution  of  the  judgment. 

1.  As  to  want  of  publication.  Plaintiffs  onl}^  became  creditors  of  the 
husband  long  after  the  judgment  of  separation  and  acquisition  of  the 
property  by  the  wife. 

It  is  well  settled  that  such  creditors  have  no  right  to  contest  the 
correctness  or  validity  of  the  judgment,  except,  at  least  for  absolute 
nullities.  Gates  vs.  Legendre,  10  Rob.  74 ;  Brassac  vs.  Ducros,  4  Rob. 
336  ;  Morris  vs.  Williams,  6  Ann.  391 ;  Levistones  vs.  Brady,  11  Ann. 
696  ',  Noland  vs.  Bemiss,  14  Ann.  49 ;  Farrell  vs.  O'Neill,  22  Ann.  619  -, 
Hanney  vs.  Maxwell,  24  Ann.  49 ;  Lewis  vs.  Peterkin,  39  Ann.  780. 

It  is  equally  well  settled  that  want  of  publication,  unless  shown  to 
have  been  fraudulent  and  injurious  to  third  persons,  is  not  a  canse  of 
absolute  nullity.  Tumbull  vs.  Davis,  1  N.  S.  568;  Uaiford  vs. 
Thorn,  15  Ann.  81. 

In  this  case,  moreover,  want  of  publication  is  not  proved.  Files  of 
the  newspaper  in  which  it  should  have  been  published  could  not  be 
found.    The  presumption  is  that  the  law  was  complied  with. 

2.  As  to  non-execution.  The  petition  for  separation  alleged  and  the 
judgment  allowed  no  money  judgment  against  the  husband,  and  no 
claim  for  any  property  except  a  carriage  and  pair  of  horses.  The  evi- 
dence establishes  that  these  were  her  paraphernal  property,  owned  by 
her  before  marriage,  and  the  judgment  simply  recognized  her  title  to 
them.  There  was  no  necessity  for  the  execution  of  such  a  judgment. 
Jones  vs.  Morgan,  6  Ann.  682 ;  Holmes  vs.  Barbin,  13  Ann.  474 ; 
Vickers  vs.  Block,  31  Ann.  672  j  Baldwin  vs.  Insurance  Company,  2 
Rob.  136. 

She  would  have  had  the  right  to  hold  or  resume  the  possession  and 
administration  of  such  paraphernal  property  without  the  necessity  of 
a  judgment  of  separation  or  execution  thereof.  Her  petition 
plainly  sets  forth  that  her  object  was,  in  view  of  the  embarrassment 
and  heavy  indebtedness  of  her  husband,  '^  to  secure  to  herself  the 
moneys  of  her  own  industry  and  to  enable  her  to  reap  the  fruits  of  her 
own  industry."  This  has  been  frequently  held  to  afford  a  sufficient 
ground  for  the  separation,  independent  of  any  actual  claims  against 
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her  husband  wl:ich  may  be  endangered.  Davock  vs.  Darcj,  6  Hob. 
SW:  Jones  vs.  Morgan,  6  Ann.  632;  Wolf  vs.  Lowry,  10  Ann.  272  > 
Mock  vs.  Kennedy,  11  Ann.  525  ;  Webb  vs.  Bell,  24  Ann.  75  ;  Meyer 
vs.  Smith,  lb.  15'^:  Block  vs.  Vickers,  31  Ann.  672. 

The  chargH  that  the  property  acquired  by  the  wife  was  boa^^ht  with 
the  husband's  means  is  not  only  unsustained,  but  rebutted  by  proof  to 
the  contrary. 

Judgmeot  Affirmed. 


No.  9954 

Raymond   Pochrlu    vs.    Edmond   Catonnet — James    Faiikv    and 
William  Doll  et  als.,  Intkrvenors. 

a  Mle  mwle  to  one  not  a  creilitoT,  for  a  price  io  ca8h.  though  ioaileiiaaU^  to  the  value  of  tlu^ 
property  oony6je«l.  cauuot  1m*  aoniilleil  ut  the  instance  «>r  the  croditom  of  the  vendor, 
who  was  inai^yent  at  the  time,  to  the  knowledj^e  of  the  purchaaer,  on  the  chai-fze  of 
Miamkifttoii. 

A  dmUon  en  pui^ment^  loade  in  oousideration  of  a  valid  and  Mubt«isting  indebtedneBs.  cannot 
be  revoked  ou  the  charge  of  simiilation,  if  the  eonveyanea  was  really  intended  to  pa«M  a 
title  to  the  ^property  to  the  creditor,  and  he  really  ackmtwledged  fall  payment  of 
the  debt. 

In  an  action  en  declaration  de  timiUation,  pare  and  siuiple,  which  i*  iinaccoiupauied  with  an 
aU^matice  prayer  that  if  the  act  complained  of  is  not  found  to  lie  a  fraudulent  Simula, 
tion,  it  be  declared  to  have  been  one  io  fraud  of  ereflitoni,  and.  as  nueh.  aiiuulleil.  it  is 
not  in  our  power  to  render  Judgment  annulling  it  on  the  latter  ground. 

It  in  the  settled  Jurisprudence  that  this  Court  is  without  JuriiMliction  in  revm*«tory  actions 
which  seek  to  sul^ect  property  that  haM  been  frattdulentltf  eouve>  e<l  lo  the  payment  of 
debts  less  than  99000  in  amount. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  uf  Orleans. 
RightoTy  J. 

Blanc  dc  ButUr  for  Plaintiff  and  luterveiiors,  Appellees. 
Tho8,  J,  Semmes  and  T.  M,  Gill  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiff,  being  a  creditor  of  Manual  Navos  &  Co.^ 
composed  of  Edinood  Catonnet  and  Mtoual  Navos  for  the  sum  of 
$1000,  and  of  Manual  Navo^,  indiviiiually,  for  $200,  demand?)  the 
annulment  of  a  certain  sale  made  by  Manual  Navos  to  one  Henry 
Rougagnac  of  a  certain  coffee-houscf,  fixtures  and  paraphernalia, 
which  is  situated  on  the  premi.ses  be^iring  the  municipal  numbers  9 
and  11  of  St.  Charles  street,  in  the  city  of  New  Orleans,  on  the  alle- 
gition  that  it  was  a  fraudulent  simulation. 
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He  likewise  demands  the  revocation  of  a  daHon  ettpaimnent  of  same 
property  from  Roagogoac  to  Bernard  Maylie,  of  subsequent  date,  on 
like  averment  of  simulation. 

This  property  was  acquired  from  Thomas  Handy  by  Manual  Navos 
&  Co.,  and  while  said  firm  owned  it,  a  portion  of  said  indebtedness 
was  created  in  the  purchase  of  materials  and  the  price  of  workman - 
flliip  employed  in  the  construction  of  certain  improvements  and  repairs 
on  said  premises,  and  on  this  property  the  plaintiff  seeks  to  have  his 
mechanic's  lien  and  privilege  enforced. 

He  charges  bad  faith,  insolvency,  fraud  and  conspiracy  on  the  part 
of  all  the  parties  enumerated  and  resulting  injury  therefrom. 

He  specially  charges  that  the  notes  of  $1000  and  $400,  which 
Maylie  surrendered  to  Rougognac  in  exchange  for  or  in  consideration  of 
said  property,  represented  no  real  and  actual  indebtedness  of  the 
latter,  but  that  same  were  fictitioas  and  simulated. 

He  represents  and  claims  that  said  defendants  have,  by  their  said 
wrongful  and  tortious  acts,  made  themselves  jointly  and  severally 
liable  to  plaintiff  for  the  amount  of  his  demands. 

He  couples  with  the  foregoing  averments  an  allegation.of  an  apure> 
hended  transfer  during  the  pendency  of  the  suit,  and  prayed  for  and 
obtained  writs  of  injunction  and  sequestration. 

James  Fahey  and  William  Doll,  whose  united  demands  aggregate 
$1769  75,  intervened  and  joined  the  plaintiff  in  the  prosecution  of  his 
demands  and  upon  similar  averments. 

The  defendants  tendered,  as  an  exception  in  limine^  the  plea  of  no 
cause  of  action,  and  the  same  having  been  overruled,  they  plead  the 
general  issue.  But  Catonnec  made  an  additional  answer  to  the  effect 
that  he  was  released  from  all  liability  by  the  dissolutio;i  of  the  firm  of 
Manual  Navos  &c  Co.,  by  leason  of  his  assignment  to  Navos  of  his 
three-fourths  interest  in  the  business  of  the  partnership. 

The  facts,  as  we  glean  them  from  the  records,  appear  to  be  as 
follows : 

On  the  5th  t»f  November,  1885,  Manual  Navos  convened  the  above 
described  property  to  Henry  Rongognac  by  authentic  title,  and  for 
the  expressed  consideration  of  $1000  cash  in  hand  paid  and  the 
assumption  of  the  October  instalment  of  the  rent,  $22}^  16,  then  past 
due.  On  the  lOth  of  the  same  month  Rougognac  conveyed  the  same 
property  to  Bernard  Maylie  for  the  expressed  consideration  of  $1400, 
evidenced  by  two  promissory  notes  of  the  vendor — one  for  $400  and 
another  for  $1000— which  were  surrendered  and  canceled  by  the 
latter. 
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It  appears  from  the  evidence  that,  finding  himeelf  in  embarrassed,  if 
not  insolvent  circumstances,  Navos  felt  it  necessary  to  make  some 
disposition  of  his  property,  and,  possibly,  with  the  view  of  satisfying 
9ome  of  his  creditors.  With  this  end  in  view,  he  proposed  to  make  a 
sale  to  one  or  two  diffei'ent  ones  of  his  creditors,  but  they  declined  to 
purchase.  He  then  advertised  his  property  for  sale  in  the  newspapers, 
likewise  without  avail.  He  then  made  the  comveyance  to  Rougognao. 
It  appears  that  the  latter  obtained  from  Bernard  Maylie  a  check  of 
$1000  with  which  to  make  the  payment  of  the  purchase  price,  and  it 
was  used  as  cash  in  making  that  transaction  with  Navos.  It  further 
appears  that,  amongst  others,  Novos  was  indebted  to  Pierre  Donnes 
in  the  sum  of  $700,  evidenced  by  his  promissory  note,  and  that  he  had 
promised  Donnes  to  pay  the  note  if  he  would  secure  him  a  purchaser 
for  his  property.  Stimulated,  perhaps,  by  this  inducement,  he  inter- 
viewed Rougognac  and  induced  him  to  become  the  purchaser.  Bei-sard 
Maylie  was  seen  and  influenced  to  put  up  the  necessary  amount  of 
money  to  consummate  the  trade.  But,  in  order  to  insure  the  collec- 
tion of  his  note,  Donnes  placed  it  in  the  hands  of  Maylie  with  instruc- 
tions to  collect  it  out  of  the  money  to  be  paid  to  Navos  for  the 
property.  So  it  transpired  that  after  the  act  of  sale  to  Rougognac 
was  executed  and  signed,  the  check  of  Maylie  was  handed  back  to 
him  endorsed  by  Rougognac,  and  he  sent  it  to  bank  and  bad  it  cashed 
and  handed  the  cash  to  Navos,  and  from  the  same  he  withdrew  $700 
and  applied  it  to  the  payment  of  Donnes'  note,  and  the  balance  of 
$300  was  retained  by  Navos.  Immediately  afterwards  Rougognac 
went  iuto  possession  of  the  saloon  and  opened  up  a  business. 

In  addition  to  this  $1000  cash  advanced,  Maylie  loaned  Rougognac 
$400,  in  order  to  place  him  in  funds  with  which  to  pay  the  arrearages  of 
rent  for  the  month  of  October,  which  he  had  assumed  as  a  part  of  the 
purchase  price,  and  the  water  and  electric  light  bills.  It  was  for  these 
sums  the  two  notes  were  executed  in  favor  of  Maylie,  and  they  bear 
date  November  6,  1885,  the  day  after  the  sale  to  Rougagnac  is  dated, 
but  the  day  it  was  consummated. 

This  transaction  caused  some  comment  and  criticism  among  the 
creditors  of  Navos.  Maylie  became  somewhat  solicitous  about  the 
collection  of  the  Rougognac  notes,  and  the  lesult  was  the  execution  of 
the  dation  en  paiement  of  the  16rh  of  November,  1885,  and  the  surren- 
der and  cancellation  of  the  notes. 

Soon  afcerwards  Navos  returned  to  the  saloon  and  resumed  control, 
to  all  appearances,  as  before  the  sale  to  Rougognac,  but  really  for 
Maylie. 
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A  vast  amouut  of  teBtiinouy  was  taken  id  support  of  plaiotiff's  and 
intervenor^s  charges  against  t]ie  purported  conveyances  on  the  one 
hand,  and  in  support  of  them  on  the  other,  and  a  comprehensive  view 
of  it  all  has  left  us  under  the  conviction  that  the  plaintiff  has  failed  to 
make  out  his  case. 

It  is  evident,  to  our  minds,  that  neither  Maylie  nor  Rougognac  \rere 
bound  in  any  way  for  the  payment  of  the  debts  due  to  the  plaintiff. 

There  was  no  legal  impediment  existing  to  prevent  Maylie  loaning 
or  Rougognac  borrowing  tlie  $1000  with  which  he  paid  the  purchase 
price  to  Navos.  There  was  nothing  to  prevent  Navos  selling  to 
Rougognac  for  cash,  even  though  he  were  in  insolvent  circumstances  to^ 
the  kiowh^ige  of  the  purchaser  at  the  time..  U.  C.  C.  19d6 ;  10  La* 
594,  Mauri  n  Si,  Co.  vs.  Rouquer. 

A  sale  to  one  not  a  creditor  most  be  considered  as  one  made  in  the 
ordinary  course  of  business,  if  made  for  an  adequate  consideration 
paid  in  cash.  The  fact  that  a  portion  of  the  purchase  money  waa 
applied  to  the  discharge  of  the  vendor's  debts  will  not  vitiate  it  as  an 
onerous  contract.  Such  was  the  view  taken  of  a  transaction  of  thia 
kind  in  Maurin  vs.  Rouquer. 

It  may  well  be  that  the  act  of  Navos,  in  applying  $700  of  the 
purchase  money  to  the  payment  of  Donnes,  was  an  unlawful  prefer- 
ence given  to  him  over  other  creditors,  and  his  failure  to  apply  the 
rema'ning  $300  that  he  received  to  the  satisfaction  of  other  debts  he 
owed,  was  a  fraud  on  their  rights.  But  neither  can  afford  just  ground 
for  the  resolution  of  the  sale  to  Rougognac  on  a  charge  of  simulation,, 
without  the  further  proof  that  he  was  but' a  party  interposed  to  take 
title  only,  for  the  purpose  of  secreting  it  from  the  credityors  of  Navos. 

There  is  no  proof  in  the  record  to  show  that  Navos  was  not  really 
indebted  to  Donnes  in  the  sum  of  $700,  or  that  that  sum  was  not  paid 
to  him  in  satisfaction  of  iiis  note.  It  is  undenied  that  Maylie 
advanced  to  Rougognac  $1000  with  which  to  pay  Navos  and  $400  to 
enable  Rougognac  to  pay  rant  and  other  bills.  The  conveyance  to 
Maylie  squared  the  transaction  all  round.  It  may  be  true  that  this 
would  have  been  a  fraudulent  transaction  if  Bouyofjnac  h€td  been  indebted 
to  any  one  else.  But  from  the  evidence  we  are  authorized  to  assume 
that  Maylie  was  llie  only  one;  hence,  theie  wan  no  impediment  to  the 
conveyance. 

It  was,  perhaps,  the  original  purpose  of  Navos  to  make  a  simulated 
sale  to  Rougognac,  but  for  some  reason  that  purpose  was  altered  and 
the  sale,  as  described,  was  entered  into. 
There  can   be  no   reasonable  doubt   in   regard  to  Maylie   having 
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expepded  $1400  in  ca^li  iu  these  transactions,  and  that  Navos  was  the 
recipient  of  $1000  tliereof,  the  most  of  which  was  employed  by  him  in 
discharge  of  debts. 

The  prayer  of  the  plaintiff  V  petition  is  that  said  acts  ''be  decreed 
to  be  fictitious,  false,  simulated  and  fraadalent,  and  that  same  may  be 
set  aside  and  held  for  naught." 

Under  the  state  of  facts  above  recited  his  prayer  cannot  be  granted. 
These  transactions  may  have  been  made  for  an  inadequate  price ;  may 
have  been  intended,  on  the  part  of  Navos  to  defraud  the  plaintiff  and 
other  creditors,  and  may  have  affected  them  injuriously,  but  iu  tlie 
total  absence  of  any  appropriate  allegation  or  prayer,  such  relief  was 
improperly  awarded  the  plaintiff  in  the  lower  court. 

The  judgment  is  erroneous  in  so  far  as  it  annuls  the  sale  and  dation 
en  paiement  complained  of,  recognizes  a  lien  and  privilege  on  the 
property  therein  described,  and  condemns  Bernard  Maylie  for  the 
payment  of  plaintiff's  demands,  and  in  these  particulars  it  should  be 
amended. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  so  as  to  reject  and  disallow  the  plaintiff's 
demands  for  the  annulment  of  the  sale  from  Manuel  Navos  to  Henry 
RougogUMC,  and  the  dafion  en  paiement  from  Henry  Rougognac  to 
Bernard  Maylie,  so  as  to  disallow  his  demand  for  personal  judgment 
against  the  latter  for  the  debt  of  Navos,  and  so  as  to  reject  his  demand 
for  the  recognition  of  his  mechanic's  lien  on  the  property  included  in 
said  acts,  and  to  dissolve  his  injunction  and  sequestration. 

It  is  further  ordered,  adjudged  and  decreed  that  in  all  other 
respects  said  judgment  be  affirmed,  and  that  the  cost  of  appeal  be 
taxed  against  the  plaintiff  and  appellee. 


On  Application  for  Rkheaking. 

The  plaintiff  and  intervenors  apply  for  a  rehearing  on  the  ground, 
mainly,  that  if  they  **  have  failed  to  prove  the  simulation,^^  their  suit 
should  be  maintained  ''  under  the  prayer  for  the  annulment  of  the  con- 
tract, and  for  general  relief." 

Our  opinion  quotes  the  prayer  relied  on.  We  considered  that  their 
sole  reliance  was  upon  proof  of  the  charge  of  simulation,  as  there  was 
no  alternative  allegation  or  prayer  that  if  the  •conveyances  were  not 
simulated,  they  were  fraudulent.  Such  demands  have  been  considered 
as  not  inconsistent.  In  the  absence  of  such  alternative  prayer,  we 
thought  it  out  of  our  power  to  grant  such  relief.     But,  indeed,  if  such 
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41  demand  and  prayer  had  been  speciallj  made,  it  coald  not  have  been 
determined  by  us  becaase  of  our  want  of  juri^dictiou,  the  plaintiff's 
raonied  demand  being  le^s  than  $2000,  and  that  being  the  test  in  a 
purely  revocatory  action. 

Their  application  muet,  therefore,  be  lefused. 

The  defendant,  Maylie,  complains  tliat  he  was  not  relieved  from  the 
cost  of  the  lower  court,  because  the  judgment  of  tliat  court  was,  as 
to  him,  reversed  entirely. 

In  this  we  think  he  is  clearly  correcr:,  and  our  judgment  should  be 
4imended. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
judgment  and  decree  be  so  amended  as  to  tax  the  plain tift  and  appellee 
with  all  the  cost  in  the  court  a  quo  appertaining  to  the  defendant  and 
appellant,  Maylie,  and  that  as  thus  amended  it  remain  undisturbed. 

Rehearing  refused. 


4919261 


40  332  No.  9,936, 
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'  40  3J2I  Parish  of  East  Pklioiana  vs.  Louis  Lkvv. 


Section  1  of  Art  17S  of  1852  oxeiiiptH  from  Hie  payment  of  pariflli  taxes  all  objects  of  parish 
t«xation — ^whether  property  or  ocenpation-^«nd  whether  denominated  taxes  or  licenses. 

A  license,  fee  or  exftction— whatever  nara<'  or  desipiation  Ih  given  it— when  plainly  imposed 
for  the  sole,  or  main  purpose  of  revenae.  is,  in  ctlec't,  a  ta-r. 

The  "  town  of  Jackson  "  includc'H  tlw  inhabitantM.  as  well  as  th<*  projH«rt\  of  that  C4>i-pora- 
tion. 

A    PPEAL  from  the  Sixteenth  District  Court,  Parish  of  East  Felici- 
Jl\.     aua.     Kilhourne,  J. 


Stone  i&  Browne  for  Plaintiff  and  Appelhinc. 
1\  J.  Kernan  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  suit  is  bi'oaght  against  the  defendant  for  the  sum 
of  sixty  dolLirs,  with  interest,  as  the  amount  he  is  due  for  parish 
license,  on  the  business  of  retail  merchant,  in  the  town  of  Jackson,  in 
the  Parish  of  Kast  Feliciana,  for  the  years  1884,  1885  and  1886— i.  c, 
♦20  per  year  for  each  one  of  those  years. 

His  answer  is,  among  other  things,  that  he  is  not  liable  for  any 
license  tax  on  his  bimness  as  retail  merchant,  because  it  is  exempt 
from  all  parish  taxation  by  the  terms  of  section  1  of  Act  172  of 
1852. 

The  legality  of  this  annual  $20  liiense  is  put  squarely  at  issue. 
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The  evidence  shows  that  the  defendant  is  a  retail  dealer,  or  mer- 
chant, doing  baeiness  in  the  town  of  Jackson,  East  Feliciana  parish, 
and  paid  a  State  license  of  $20  during  each  of  the  three  years  men- 
tioned. 

Section  1  of  Act  172  of  1852  is  coached  in  the  following  langnage^ 
vii.: 

''  That  the  town  of  Jackson,  in  the  Parish  of  East  Feliciana,  be  aad 
the  same  is  hereby  exempt  from  the  payment  of  parish  taxes^ 

The  coQStrnction  which  plaintiff's  counsel  placed  on  the  provision 
of  that  act  is,  that  the  property,  which  is  situated  within  the  corporate 
limits  of  the  town  of  Jackson,  is  alone  exempt,  and  that  the  occupation 
of  the  citizen  is  not ;  while  the  construction  contended  for  by  counsel 
for  defendant  is,  that  all  objects  of  parish  tiixation,  whether  property 
or  occupation,  come  within  the  operation  of  the  exemption. 

Simplifi(*d  and  refined  the  question  is,  whether  or  not  a  licc^nne  is  a 
tax. 

We  are  of  the  opinion  that  it  is.  License  and  tax  are  frequently  and 
properly  employed  as  couTcrtible  terms,  though  not  precisely  synony- 
mous. 
In  Delecamhre  vs.  Clere,  34  Ann.  1050,  we  said : 
"  Whilst  this  section  conferred  authority  incident  to  police  powers  to 
regulate  private  markets,  •  ♦  *  it  conferred  no  power  to  levy  a 
tax  or  license,^  etc. 

Again  :  '^  Licenses  or  taxes  may  be  imposed  on  certain  branches, 
etc." 

In  Metayer  vs.  Corrig^,  38  Ann.  711,  we  said  :  **  The  taxing  power 
of  the  city  of  New  Iberia  is  its  only  power  for  obtaining  revenue,  by 
exactions  levied  upon  its  citizens,  and  that  power  is  limited  to  the  ad 
viUorem  or  property  tax,  and  the  Iwense  tax^ 

Those  decisions  are  in  strict  accord  with  the  principle  of  interpreta- 
tion announced  by  Mr.  Justice  Dillon.    He  employs  this  language : 

''  The  power  to  license  and  regulate  particular  branches  of  business 
or  matters  is  usually  a  police  power ;  but  when  liceMes^  fees  or  exac- 
tions are  plainly  imposed  for  the  sole  or  main  purpose  of  revenue,  they 
are,  in  effect,  taxes.^^ 

2  Dillon's  Municipal  Corporations,  sec.  93, 609 j  12  Wallace  418,  Ward 
vs.  Maryland;  29  Ann.  261,  Ma^or  vs.  Gustavo  Roth;  32  Ann.  923, 
Board  of  Trustees  of  New  Iberia  vs.  Migues. 

It  was  evidently  the  intention  of  the  legislature  to  exempt  all  ob- 
jects of  parish  taxation  from  the  payment  of  parish  taxes ;  and  the 
word  '*  taxes  "  was  obviously  employed  in  its  broadest  sense,  and  in- 
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clBdes  license-taxes  as  well  as  property -taxes.  It  declared  ^*  that  the 
town  of  Jackson  ♦  ♦  is  liereby  exempt,"  etc.  The  "  town "  of 
Jackson  certainly  inclades  the  inhabitants,  as  well  as  the  property  that 
is  situated  within  its  limits. 

The  defendant's  occupation  comes  within  the  purview  of  the  legis- 
lative exemption,  and  the  judge  a  quo  was  correct  in  deciding  that  he 
was  not  liable  for  the  parish  license  claimed  of  him. 


No.  10,131. 

Successions  of  K.  H.  and  Sarah  J.  Hailk. 

On    Opposition    to    Account    of    Administrator. 

An  heir,  to  whom  Hlaves  hare  been  douated,  is  lioand  to  collate  the  value  of  the  ttanie, 
although  slaver>'  was  sabaeqaently  abolished. 

The  f  Ircamatanee  that  no  act  of  donation  was  executed  at  the  time  will  not  relieve  the  heir 
tVom  the  obligation  of  collating,  where  the  donation  is  admitted  by  such  heir  and  no  one 
diiipotes  hijt  title,  and  the  slaves,  at  the  opening  of  the  sueoessiou  of  the  donor,  were  not 
returned  rh  its  property,  but  were  retained  by  the  donee. 

Collation  takes  place  in  all  cases  in  which  the  donation  was  not  made  hort  part,  or  as  an  extra 
advautaj^e,  or  part. 

Payments  made  by  a  father  and  tutor  to  the  husband  of  his  daughter  will  not  be  considered 
ns  donations  subject  to  collation,  wliei*o  it  appears  that,  at  the  settlement  of  a  suooeesion 
in  which  the  daughter  was  an  heiress,  the  father  and  tutor  retained  iu  his  possession  the 
hereditar>'  share  of  that  daughter,  then  a  minor  under  his  tutorship,  such  share  nearing 
the  amounts  paid  the  husband,  the  difference  l>eiug  easily  accounted  for. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.     Burfjeas,  J. 


Wickliffe  &  Fisltev  for  Opponent  and  Appellant. 
T^'.  ir.  Leake  for  the  Administrator,  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

HermudeZ;  C.  J.     The  questions  presented  are  simply  : 

1.  Whether  an  item  of  $6000  placed  on  the  administrator's  account 
as  an  auionut  to  be  collated  by  one  of  the  heirs  (Mrs.  Stewart)  should 
be  stiicken  therefrom ) 

2.  Whether  a  sum  of  $4000,  not  mentioned  in  said  account, should  be 
stated  therein  as  to  be  collated  by  another  heir  (Mrs.  Mumford). 

Those  matters  are  presented  by  the  opposition  of  Mrs.  Stewart,  to 
which  Mrs.  Mumford  joined  issue  by  answer. 
From  a  judgment  dismissing  the  opposition  this  appeal  is  taken. 
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The  evidence  shows  that  Mrs.  Stewart  received,  at  difiPerent  times, 
several  slaves,  valaed  together  at  $6000. 

This  appears  from  the  inventory  and  from  an  averment  in  the 
opposition. 

It  is  true  that  the  inventory  is  not  signed  by  Mrs.  Stewart;  but  this 
is  immaterial,  as  she  admits  the  fact  in  her  opposition  to  the  account. 

Tliere  is  nothing  to  show  that  she  has  collated  in  kind  by  returning 
the  slaves  to  the  succession,  and  it  does  not  appear  that  they  were  sold 
us  part  of  the  assets  thereof.  The  circumstance  that  she  never  received 
any  written  title  to  the  slaves  is  insignificant,  as  no  one  disputes  her 
rights  to  them  and  she  has  apparently  acted  as  their  ownf  r. 

She  charges,  however,  in  her  opposition  that  she  is  not  liable  foi  the 
value  of  those  slaves  and  is  not  bound  to  collate  the  same,  but  there  is 
no  reason  assigned  to  support  the  correctness  of  this  position. 

If  she  was  once  the  owner  of  the  slaves,  the  fact  that  they  were 
subsequently  emancipated  does  not  relieve  her  from  the  obligation  of 
collating.     Ventress  vs.  Brown,  34  Ann.  457. 

It  does  not  appear  that  the  slaves  were  donated  hor8  purt,  or  ns  an 
«xtra  part,  or  advantage.     R.  C.  C.  1281  (1309). 

There  is  evidence  that  she  was  also  donated  a  judgment  for  $6000 
against  her  husband,  who  then  owned  some  real  estate  worth  about  half 
that  sum. 

It  is  not,  however,  shown  that  the  property  was  unencumbered  and 
that  the  execution  of  the  judipiient  could  have  realized  anything  from 
it.  Neither  is  there  proof  that  the  judgment  was  ever  satisfied  to  any 
extent. 

II. 

As  to  the  claim  that  Mrs.  Mumford  ought  to  be  made  to  collate 
$4000,  which  her  husband  received  from  her  fat'ier  for  her  account, 
the  record  shows  that  the  sum  was  thus  paid  in  two  installments;  that 
afterwards  she  recovered  judgment  against  her  husband  for  that 
amount  in  a  suit  for  a  separation  of  property. 

There  is  nothing  to  show  that  these  sums  were  donated  to  her  by 
her  father. 

The  inference  is  to  the  contrary  ;  for  it  appears  that,  at  the  settle- 
ment which  followed  the  partition  of  the  property  inherited  by  the 
heirs,  the  share  of  Alice  M.  Haile,  who  was  then  a  minor,  and  wlio  sub- 
sequently married  F.  M.  Mumford,  amounted  in  cash  and  notes  to 
$3089,   which  were  retained  by  her  father  and  tutor,  who,  after  her 
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marriage,  settled  and  paid  the  amount  with  some  interest  accrued  to* 
her    hasband.      This    explains    the     payment    of    the    $4000  just 
mentioned. 
The  opposition  was  properly  dismissed. 

Judgment  affirmed. 


No.  10.143. 
R.  R.  Anderson  vs.  George  C.  Bsnham. 

Parol  evidence  is  inadmiaaible  between  the  contracting  parties  to  an  act  of  sale  of  an  immoT 
able  to  pro  vis  its  simulation.  This  can  only  be  done  by  a  connter-lettor  in  writing  equiv- 
alent thereto.  To  constitute  a  counter-letter  it  is  not  neoessary  that  it  should  be  contem- 
poraneous with  the  act  attacked.  It  is  sufficient  to  set  aside  the  act  if  the  writing  offered 
against  it,  ef  whatever  date,  contains  an  admission  that  the  alleged  sale  was  a  simu- 
lation. 

Nor  is  the  plaintiff  in  such  action  debarred  by  any  stipulation  in  the  act,  or  by  the  warranty 
contained  therein,  from  proving  the  falsity  of  the  act. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  East  CarrolK 
Ddoneyf  J. 

Montgomery  de  Bansdell  for  Plaintiff  and  Appellant. 
W.  Q.  Wyly  for  Defendant  and  Appellee. 


•    The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  plaintiff,  on  the  22d  of  November,  1870,  made  a 
conveyance  by  act,  under  private  signature^  to  the  defendant,  Mrs . 
Beuhara,  of  one  undivided  half  of  the  plantation  described  in  the 
pleadings. 

On  tlie  22d  of  May,  1871,  he  executed  another  act,  by  which  he  pur- 
ports to  have  conveyed  the  entire  plantation  to  George  C.  Benham,. 
the  husband  of  Mrs.  Benham. 

On  the  5th  of  February,  1885,  he  instituted  this  suit.   In  his  petition 
he  declares,  substantially,  that  in  making  said  conveyances,  it  was 
not  his  purpose  or  intention  thereby  to  sell  the  property  referred  to,, 
or  to  pass  title  thereto  to  the  defendants,  or  either  of  them,  but  that 
the  acts  were  executed  for  the  sole  purpose  of  investing  said  parties 
with  the  ostensible  ownership  of  the  property,  in  order  that  they 
might  mortgage  the  same  for  his  benefit,  and  thereby  raise  money  for 
him  to  cultivate  the  plantation.    That  such  was  the  understanding  of 
all  the  parties  at  the  time  and  was  so  acknowledged  to  be  by  the 
defendants  in  a  counter-letter  subsequently  executed.    That  the  acts^ 
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a8  Bales,  were  pare  si  in  illation  a,  and  he  seeks  by  this  action  to  have- 
them  so  declared. 

The  defendants'  answer  contains  the  general  issue,  claimed  posses- 
sion  of  the  property  of  defendants,  alleged  the  disturbance  of  their 
possession  and  slander  of  their  title  by  the  plaiutilf ;  and,  further, 
pleaded  prescription  and  estoppel  resulting  from  the  stipulations  of 
the  acts  of  conveyance  and  the  express  warranty  therein  coutained* 
Daring  the  pendency  of  the  litigation  in  the  lower  convt,  Benham 
died,  and  Mrs.  Benham  qualified  as  administratrix  of  hift  succession,. 
and  filed  an  appearance  as  his  legal  representative. 

There  was  judgment  in  favor  of  the  plaintiff  against  the  8ucce88iot> 
ot  Benham,  annulling  the  conveyance  to  him,  and  in  favor  of  Mrs. 
Benham,  rejecting  the  plaintiff's  demand  as  to  one-half  of  the  property 
claimed  by  her  in  her  own  right.  From  this  judgment  the  plaintiff 
and  Mrs.  Benham,  as  administratrix,  have  both  appealed. 

On  the  trial  of  the  cause,  a  document  was  offered  in  evidence  by  the 
plaintiff  and  received  and  filed.  It  was  termed  a  counter-letter  by 
the  plaintiff,  but  its  character,  as  such,  was  denied,  and  its  admission 
objected  to  on  grounds  that  will  be  noticed  hereafter.  It  was  signed 
by  the  plaintiff  and  both  the  defendants. 

To  show  the  character  of  the  document  and  the  intent  and  meaning 
of  the  parties  thereto,  we  extract  from  it  the  following  clauses : 

**  I,  Geo.  C.  Benham,  hereby  acknowledge  that  R.  K.  Anderson  is 
the  owner  of  the  undivided  half  interest  of  the  Robertdale  plantation, 
held,  by  me  under  deed,  dated  the  22d  of  May,  1871,  situated  in     *     * 

*  East  Carroll  parish.  «  •  *  And  I  do  hold  and  respect  said 
Anderson  as  the  owner  of  the  before -described  land  and  all  the 
revenues  arising  therefrom  and  improvements  and  appurtenances 
thereunto  belonging,  notwithstanding  any  deed  or  act  of  sale  of  afore- 
said date  of  May  22, 1871,  and  I  hereby  obligate  myself  •  •  •  not 
to  interrupt  or  disturb  him  in  the  quiet  and  peaceable  possession  of 
said  undivided  half  of  said  plantation,  which  he  now  holds  and  enjoys. 

•  •  ♦  The  document  signed  by  Geo.  C.  Benham  and  his  wife,. 
Carrie  T.  Benham,  and  R.  K.  Anderson,  dated  May  22,  1871,  is  hereby 
declared  null  and  void." 

This  document  is  essentially  a  counter -letter.  To  constitute  a 
counter 'letter,  it  was  not  necessary  that  it  should  have  been  contempo- 
raneous with  the  deed  to  which  it  referred  and  purported  to  control 
and  explain  ;  and  if  properly  admitted  must  be  held  conclusive  upon 
the  question  of  sale  or  no  sale. 
22 
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Mosh  of  the  objections  made  to  the  admlBsioii  of  the  docament 
related  to  the  character  of  the  instrument,  and  therefore  wect  to  the 
effect  of  it. 

It  appears  that  it  was  executed  in  duplicate— one  copy  being 
delivered  to  the  plaintiff  and  one  retained  by  Benham. 

The  copy  of  the  plaintiff's  was  first  offered,  and  was  objected  to  on 
the  grounds,  mainly,  that  it  was  mutilated  ;  that  is,  that  several  dates 
appearing  therein  had  been  altered,  and  that  plaintiff  was  bound  by 
the  stipulations  of  the  deed  and  estopped  from  attempting  to  show, 
by  any  kind  of  evidence,  that  the  act  was  false  or  simulated. 

If  the  act  offered  was  signed  by  the  parties,  and  that  is  not  ques- 
tioned, the  alterations  made  in  the  dates  mentioned,  if  there  was 
such,  was  not  a  sufficient  ground  for  the  entire  exclusion  of  the  docu- 
ment— it  only  went  to  the  effect  of  it. 

As  to  the  other  objection  and  the  question  of  estoppel,  if  the  act  of 
the  22d  of  May,  1871,  purporting  to  sell  the  property  to  Benham,  was 
a  real  act,  then,  of  couise,  the  objection  was  a  good  onej  but  if  the 
act  was  a  simulation,  as  charged,  and  which  it  was  the  purpose  of  the 
suit  to  establish,  and  the  sole  question  to  be  determined  then,  of 
course,  the  declarations  of  the  deed,  both  as  to  the  sale  and  the  war- 
ranty, amounted  to  nothing — they  were  as  if  never  written,  non- 
existent. The  objection  assumes  that  to  be  true  and  real — the  deed 
attacked — which  is  charged  to  be  fictitious  and  simulated,  and  is, 
therefore,  wholly  illogical.  It  is  like  pleading  the  judgment  itself » 
which  is  charged  to  be  null,  as  re«  judicata  against  the  action  to 
annul  it. 

This  precise  question  was  disposed  of  in  the  recent  case  of  Cole  vs. 
Cole,  39  Ann.  878,  and  adversely  to  the  pretensions  of  the  defendant 
in  the  instant  case. 

This  counter-letter  or  writing  was,  therefore,  properly  admitted. 

Parol  evidence  was  offered  to  establish  the  simulation  of  the  act  of 
the  22d  of  November,  1870 — the  conveyance  to  Mrs.  Benham— and 
was  properly  rejected,  for  the  reason  that  a  counter-letter,  Or  some 
writing  equivalent  thereto,  is  alone  admissible  and  sufficient  to  estab- 
lish the  falsity  of  a  regular  act  of  sale  of  immovable  property. 

The  case,  therefore,  stands  thus  : 

The  plaintiff*,  by  the  two  acts  of  the  22d  of  November,  1870,  and 
May  22,  1871,  divested  himself  of  title  to  the  entire  Robertdale  planta- 
tion, by  thelirst-mentioned  act,  selling  the  one  undivided  half  of  it  to 
Mrs.  Benham,  and  by  the  other,  the  entire  plantation  to  George  C. 
Benham. 
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The  counter-letter  of  the  24th  of  May,  1875,  admits  that  the  act  of 
the  22d  of  May,  1871,  was  iDoperatiye  and  void,  and  notwithstanding 
said  act  that  the  plaintiff  was  the  owner  of  one  undiTided  half  of  the 
plantation.  Bat  thei*e  was  no  admission  in  the  counter-letter,  and 
nowhere  else  in  the  record,  or  other  competent  evidence  to  establish 
the  nullity  of  the  conveyance  of  the  22d  of  November,  1870,  to  Mrs 
Ben  ham.    This  act,  therefore,  must  be  left  intact. 

The  plaintiff,  by  deeds  regular  on  their  face,  having  transferred  to 
others  the  entire  plantation,  must  make  clear  beyond  perad venture 
and  by  competent  evidence,  that  he  is,  notwithstanding  said  act,  still 
the  real  owner,  and  that  the  acts  purporting  to  pass  the  title  from  him 
were  false  and  fictitious. 

He  charges  that  the  simulation  of  both  acts  is  to  be  Inferred  from 
the  fact  that  there  was  a  community  of  acquets  and  gains  existing 
between  Benham  and  his  wife,  aud  his  (plaintiff  *s)  conveyance  to  the 
latter  was,  in  truth,  a  conveyance  to  Benham,  and  that  Mrs.  Benham's 
joining  with  Benham  in  the  execution  of  the  counter- letter  was  virtu- 
ally an  acknowledgement  on  her  part  that  the  sale  to  her  was  a 
simulation,  and  together  with  the  signature  of  Benham,  that  both 
deeds  were  false  or  fictitious. 

This  is  not  sufficient.  It  is  to  be  noted  that  in  the  counter-letter 
that  there  is  no  allusion  to  tlie  act  in  favor  of  Mrs.  Benham,  and  this 
instrument  admits  or  declares  the  ownership  of  the  plaintiff  in  only 
one  undivided  half  of  the  plantation,  and  not  as  to  the  whole  of  it,  as 
alleged. 

It  appears,  from  the  record,  that  this  plantation  belonged  to  the 
matrimonial  community  thai  existed  between  plaintiff's  father  aud 
mother,  both  deceased.  That  one -half  of  it  plaintiff  inherited  from 
his  father,  who  died  first,  and  tlie  other  half  from  his  mother. 

There  is  a  discussion  by  counsel  a^  to  which  half  of  the  property 
waR  conveyed  to  Mrs.  Benham,  whether  the  portion  derived  from  the 
father  or  the  mother,  and  as  which  portion,  under  the  decree  of  the 
lower  court,  he,  plaintiff,  is  to  be  recognized  as  the  owner  of. 

This  is  a  question  with  which,  at  present,  we  are  not  concerned,  and 
which,  if  it  were  material,  from  the  record  before  us,  it  would  be 
impossible  to  determine. 

There  was  a  question  raised  by  the  pleadings  touching  the  rents 
and  revenues  of  the  property,  but  by  a  written  agreement  of  the 
parties  found  in  the  record,  this  question  was  reserved  for  future 
determination,  and  this  reservation  was  properly  recognized. 
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The  case  was  txied  by  a  jar3%  and  tbe  jadgment  upon  the  Terdict,  aa 
before  stated,  was  in  plaintiff's  favor  against  the  succession  of 
Benhani,  and  rejecting  plaintiff's  demand  against  Mrs.  Benham. 

From  the  conclusion  reached  by  us  and  announced  above,  we  see  no 
reason  to  disturb  that  judgment,  and  the  same  is  affirmed,  with  costs. 


No.  10,073. 

The  Statk  of   Louisiana    and   Police  Jukv  of  the   Parish   or 
.Teffbkson  vs.  W.  J.  Ihabbl. 

When  a  party,  ubar);ed  with  violatiuK  a  parish  ordiuance  inflictiug  a  fine  for  certain  pro- 
hibited acta,  appears  aiwl  filen  a  plea  or  demurrer  admitting  the  act,  bat  aettlni;  ap  the 
nullity  of  the  ordinaDce,  the  case  involveH  a  conteHtatioD  ha  to  coiiAtitationRlit3'  or 
legality  of  a  tine  or  peDalty  impoasd,  iiDd  is  appealable  to  this  Court. 

The  State  and  police  jar}'  having  both  joined  in  the  apjieal,  and  the  defendant  being 
duly  cited,  all  proper  )>art{es  are  certainly  before  us.  and  even  if  the  joinder  of  appel- 
iantH  was  unneceHsary,  it  obviAies  all  ground  of  objection  to  absence  of  parties  which 
is  urged  in  the  motion. 

Because  a  retailer  of  spirituous  liquors  iia«  paid  his  license  he  does  not  become,  on  that 
account,  exempt  from  the  operation  and  effect  of  a  police  regalatiou,  thereafter  ordained 
by  the  police  jury,  in  so  far  as  his  »ub«sqiuint  act.  in  violation  thereof  is  concerned. 

An  ordinance  passed  and  promulgated,  subsequent  to  the  issuance  of  a  license  to  a  re- 
tailer of  spirituous  liquors,  denouncing  a  penalty  of  fine  against  its  violation,  by  aach 
person  as  shall  keep  his  saloon  open  after  10  o'clock  p.  m.,  is  not  amenable  to  the  charge 
of  being  an  ex  po»t  facto,  or  i-etroactive  law,  unless  the  act  sought  to  be  punished  waa 
committed  antecedent  to  its  passage. 

PPEAL  from  the  Fii-st  Justice's  Court  for  the  Parish  of  Jeiferson. 
Chapman,  J . 


A 


O.   Leehe,  District  Attorney,  and  H.  N,  Oatitier  fi>r  Plaintiffs  and 
Appellants. 

W.  L.  Thompson  for  Defendant  and  AppWlee. 


Motion  to  Dismiss. 

The  opinion  of  the  Conrtwas  dt^Hveied  by 

Fenner,  J.  The  Police  Jury  of  the  Parish  of  Jefferson  parsed  an 
ordinance  forbidding  the  keeping  open  of  taverns,  coffee-houses  and 
retail  liquor  shops  after  10  oVlock  at  night  or  earlier  than  4  o*clock  in 
the  luorniug,  and  inflicting  as  a  penalty  for  its  violation  a  fine  of 
twenty  dollars  for  each  offense. 

Defendant,  prosecuted  for  such  a  violation,  filed  a  written  plea  in 
which  he  expressly  admits  the  facts  charged,  but  seta  up  that  the  ordi- 
nance was  null  and  void,  because  he  had  paid  licenses  to  the  State  and 
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pariah,  and  the  ordinaaco  passed  after  sach  payment  was  ex  pest  facto. 
The  justice  sustained  the  plea  or  demurrer,  from  which  judgment  the 
appeal  is  taken. 

The  motion  to  dismiss  is  based  on  two  ground?,  viz.: 

Jst.  That  the  case  is  unappealable. 

Thi»  is  untenable.  It  is  apparent  from  the  above  statement  that  the 
^ase  involves  a  contestation  as  to  the  constitutionality  or  legality  of  a 
fine  or  penalty  imposed  by  a  municipal  corporation.  This  authorizes 
an  appeal  to  this  Court  under  Art.  81  of  the  Constitution. 

2nd.  That  the  proper  persons  are  not  made  parties  to  the  appeal. 

Both  the  State  and  the  police  jury  are  parties  appellant,  and  the  de- 
fendant was  duly  cited  as  appellee,  What  other  party  is  required  we 
■cannot  conceive. 

It  may  have  been  unnecessary  for  both  the  State  and  police  jury  to 
join  in  the  appeal,  bqt  certainly  their  joinder  obviates  all  possible  de- 
fect of  parties. 

The  motion  to  dismiss  is,  therefore,  denied. 


On  thk  Merits.        ' 

Watkins,  J.  The  defendant  was  arrested  on  the  charge  of  having 
violated  the  following  ordinance  of  the  Police  Jnry  of  the  parish  of 
Jeflferson,  Right  Bank,  viz.: 

*'  All  tavern  and  coffee-house  keepers,  and  retailers  of  spirituous 
liquors,  are  forbidden  to  keep  their  houses  open  later  than  10  oVlock 
p.  m.,  or  to  reopen  them  earlier  than  4  o^clock  a.  m.  following ;  pro- 
vided, that  they  shall  be  allowed  to  keep  open  on  each  Saturday  night 
nntil  12  o'clock,  under  pt-nalty  of  a  fine  of  twenty  dollars  for  each  and 
every  contravention,  unless  they  are  authorized  to  do  so  by  special 
permission  from  the  police  jury.^' 

On  the  trial  th^  defendant  filed  a  demurrer  to  the  proceedings 
against  him  under  the  foregoing  ordinance,  on  the  grounds  substan- 
tially, viz.: 

iHt.  Ittiat  he  had  paid  a  State  and  parish  license  as  a  retailer  of 
spirituous  liquors  previous  to  the  enactment  of  the  ordinance  in  ques- 
tion, under  which  he  is  entitled  to  keep  his  place  of  business  open  un- 
til 12  o'clock  at  night ;  hence  it  violates  the  law. 

2nd.  That  this  ordinance,  passed  and  promulgated  subsequently  to 
the  issuance  of  his  said  licenses — if  intended  to  control  him  in  the  ex- 
•ercise  of  all  or  any  of  his  rights  thereunder —is  an  ^^  ex  post  facto  law. 
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which  is  null  and  void  and  retrospective  j  and,  therefore,  he  prays  to 
be  hence  dismssed,^'  etc. 

The  justice  of  the  peace  sustained  tlie  demurrer  and  dismissed  the 
proceedings  against  the  defendant ;  and,  on  his  decision,  the  jurisdic- 
tional contention  of  legality  vel  iwn  of  the  ordiuance  is  here  presented 
by  the  State,  and  parish  of  Jefferson. 

Said  ordinance  was  enacted  and  promulgated  on  the  2dd  of  March^ 
1887,  aud  defendant's  violation  of  ic  is  laid  on  Monday,  the  19th  of 
July  following. 

He  relies  on  the  provisions  of  Section  1  of  Act  18  of  1886,  as  author- 
ity for  keeping  his  place  of  business  open  until  12  o'clock  at  night. 

That  act  is  commonly  known  as  '^  the  Sunday  law."  It  provides 
'<  that  from  and  after  the  31st  day  of  December,  1886,  all  stores,  shops^ 
saloons  and  all  places  of  public  business,  which  are  or  may  be  licensed 
under  the  law  of  the  State  of  Louisiana,  or  u^der  any  parochial  or 
municipal  ordinance,  and  all  plantation  stores,  are  hereby  required  to 
be  closed  at  twelve  o'clock  on  Saturday  nights,  and  to  remain  closed 
continuously  for  twenty-four  hours,"  etc. 

There  is  no  mention  made  of  any  other  than  Saturday  night ;  and 
Sunday  night,  is  included,  by  necessary  inference.  Argument  is  not 
needed  to  demonstrate  the  fallacy  of  defendant's  contention  in  thi» 
particular.  This  statute  is  one  which  contains  prohibitions  and  penal- 
ties alone.  It  does  not  purport  to  grant  any  privileges  to  any  one.  It 
was  enacted  and  promulgated  antecedent  to  the  said  ordinance  of  tb» 
police  jury,  and  it  is  in  no  sense  inconsistent  therewith. 

IL 

It  appears,  from  the  record,  that  the  defendant  paid  for,  and  pro- 
cured his  State  and  parish  licenses,  on  the  28th  of  February,  1887,  an- 
tecedent to  the  adoption  of  said  ordinance,  and  hence  his  contention 
that,  if  intended  to  apply  to  such  persons  as  may  have  procured  their 
State  and  parish  licenses  previously,  it  is  an  ex  post  factOj  and  retro- 
spective law,  and  cannot  be  enforced  against  him. 

In  answer  to  this  proposition  the  plaintiff's  counsel  contend  that 
the  police  jury  had  ample  warrant,  in  R.  S.  Sec.  2743,  paragraph  6,  for 
the  enactment  of  the  ordinance,  as  a  police  regulation  -,  and  in  this 
view  he  is  correct. 

For  that  section  provides  that  ^^  the  police  juries  shall  have  power 
to  make  all  such  regulations  as  they  may  deem  expedient. 

*'  To  regulate  the  police  of  taverns  and  houses  of  public  enteitain- 
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ment  and  sliopg  for  retailing  liquors  in  their  respective  parishes,'*  etc. 

It  is  an  established  fact  that  the  alleged  violation  of  the  ordinauce 
occurred  long  after  its  adoption. 

We  cannoc  understand  in  what  respect  it  is  au  ex  post  facto  or  retro- 
active law. 

A  statute  is  said  to  be  an  ex  post  facto  law  when  it  is  intcMided  to 
pnnish  crimes  or  offenses  cofnmitted  antecedent  to  its  enactment ;  and 
is  said  to  he  retroactive  when  it  is  to  be  ap])lied  to  past  transactions. 

But  neither  view  has  any  application  here,  because  the  act  sought  to 
be  punished  occurred  subsequent  to  the  adoption  of  the  ordinance. 

We  are  referred  to  no  provision  of  law,  in  force  at  the  time  the  de- 
fendant procured  his  licenses,  under  the  authority  of  which  he  was  en- 
titled to  keep  open  his  establishment  until  12  oVlock  at  night,  and  the 
privilege  of  enjoying  which  the  ordinance  in  question  purports  to 
abridge.  And  we  ar»»  not  aware  of  any.  Bu*",  if  there  was,  it  would 
not  result  1  herefrom  that  the  ordinance  in  question  was  either  an  ex 
post  facto  or  retroactive  law. 

The  defendant's  counsel  cites  our  opinion  in  Police  Jury  of  Jefferson 
Parish  (Right  Bank),  vs.  Arleaus,  34  Ann.  646,  as  conclusive  against 
the  enforcement  of  said  ordinance. 

An  examination  of  It  dis«'lo8es  that  tlm  defendant  was  proceeded 
against  for  an  alleged  violation  of  a  police  jury  ordinance  relating  to 
ferries,  and  he  was  sought  to  be  c«»ndenined  tti  pay  a  fine,  or,  in  default 
thereof,  to  be  sentenced  to  a  term  of  imprisonment.  Resistance  was 
made  on  the  ground  that  the  police  jury  was  not  warranted  by  the 
law  in  passing  an  ordinance  dennuncing  the  penalty  of  fine  and  im- 
prisonment against  the  violation  of  its  ferriage  laws,  enforceable  in  a 
criminal  proceeding  in  the  name  of  the  parish. 

The  court  snsiained  this  view,  and  held  tint  the  law,  **  whilst  pro- 
viding for  punishment  by  fines,  expre:)sly  declares  that  the  same 
may  be  recovered  by  suit  brought  in  the  name  of  the  parish,"  etc.  R, 
S.  Sec.  2750. 

But  the  question  here  is  not  whether  the  police  jury  could  promul- 
gate and  enforce  an  ordinance  direciing  ])roceedings  against  the  viola- 
tion of  her  police  n^gnlations  by  indictment  or  information,  but 
whethei  it  could  enforce  such  an  ordinance  at  all.  It  is  not  applica- 
ble 

We  are  of  the  opinion  that  the  ordinance  drawn  in  question  is  a  po- 
lice regulation,  whicli  the  police  jury  had  a  right  to  ordain,  and  that 
i  t  is  not  amenable  to  the  charge  of  being  an  ex  post  facto  or  retrospect- 
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ive  law  ;  and  that  the  jastice  of  the  peace  erred  in  suataiuiDg  the  de- 
fendant's demurrer,  and  in  disrniBsing  the  prosecution. 

It  Uf  therefore,  ordered,  adjudged  and  decreed,  that  tlie  judgiuent 
appealed  from  be  annulled,  avoided  and  reversed ;  and  it  is  further 
ordered,  adjudged  and  decreed,  that  the  cause  be  remanded  and  rein- 
stated for  further  proceedings  according  co  law,  and  the  views  herein 
expressed  ;  the  cost  of  appeal  to  be  paid  by  the  defendant  and  appel- 
lee, and  those  of  the  lower  court  to  await  the  final  decision  of  the 
cause  therein. 


I  40lwi  No.  10,067. 

\J7    211 

Mrs.  Hattik  E.  VVevmouth    vs.  Thk    Citv    of  New  Okkkans  and 

J.  T.  Aycock. 

Uiidern  contract  with  reference  to  a  pabllc  market  by  wbich  the  aole  rigbt  convej-ed  by 
the  city  to  the  tbii  d  person  is  the  right  to  collect  and  appropriate  the  market  revenues, 
the  market  remainiog  aubJcMSt  to  all  the  regalations,  control  and  authority  of  the  city 
applicable  to  every  other  market,  the  thing  let  \»  not  the  market>honse,  but  only  the 
privilege  or  franchise  of  receiving  the  revenues,  the  market  i-emains  the  premsies  of  the 
city  and  not  of  the  lessee,  and  the  latter  doeB  not  incur  the  obligations  of  a  tenant  ul 
property  to  keep  the  premises  safe  for  those  lawfully  entering  thereon. 

When,  however,  a  person  has,  by  contract  witli  public  authority,  assumed  obligations  to 
keep  a  public  highway  or  other  public  place  in  repair,  he  may  be  held  liable  to  one  who 
has  been  specially  ii\jured  by  reason  of  his  failure  to  perform  such  obligation. 

In  such  case  plaintiff  n>ust  prove:  1.  That  defendant  lias  been  guilty  of  legal  fault.  2. 
That  such  fault  was  (he  cause  of  the  accident. 

When  the  evidence  fails  to  show  that  the  fault  imputed  to  the  defendant  was  the  cause  of 
the  injury,  and  makes  it  probable  that  the  injury  resulted  from  a  different  cause,  which 
operated  independently  of  the  fault,  defendant  cannot  be  condemned. 

Waimnty  is  a  covenant,  express  or  implied,  arising  out  of  a  contract.  'A  person  sued  for  a 
quasi  ofetuie  is  responsible  only  on  the  ground  that  he  has  committfd  a  fault,  and  he 
cannot  call  another  to  warrant  him  against  responsibility  for  his  own  faults. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans 
Rightovy  J. 


J,  B.  Guthrie  for  Plaintiff  and  Appellee. 

W.  H.  Rogers,  City  Attorney,  for  the  city  of  New  Orleans,  and  W.  S. 
Benedict  for  J.  T.  Aycock,  Defendants  and  Appellants. 


Tho  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  petition  recites  that  Mrs.  Hattie  E.  Weymouth  was 
the  mother  of  Leila  and  Alice  Weymouth,  aged  nine  years  and  seven 
months,  respectively. 

That  her  said  two  daughters  were  killed  August  16,  1886,  by  falling 
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into  a  well  gitaated  in  the  market- hoase,  on  Magazine  street,  between 
Berlin  street  and  Napoleon  avenue,  known  as  the  Upper  Magazine 
Market. 

That  the  death  of  these  children  resulted  from  the  fault  and  was 
-caused  by  the  negligence  and  lack  of  skill  on  the  part  of  the  city  of 
New  Orleans  and  Jordan  T.  Aycock,  their  servants  and  agents. 

That  said  market  and  its  approaches  have  been  open  to  public  use 
for  years. 

That  same  was  built  by  Thomas  Carey  under  a  contract  with  the 
■city  of  New  Orleans. 

That  by  said  contract,  in  place  of  a  fixed  price,  Carey  was  vested 
w^ith  the  right  of  occupancy  and  possession  of  said  market-house, 
'buildings  and  improvements,  and  the  portion  of  ground  whereon  same 
is  erected,  and  with  the  right  of  collecting  and  holding  the  revenues 
to  be  derived  from  said  market-house. 'and  with  the  right  of  carrying 
•on  a  market  therein  for  a  period  of  eighteen  years  under  the  conditions 
of  said  contract,  which  is  annexed  to  and  made  part  of  the  petition. 

That  Carey  had  the  right  to  assign  and  transfer  his  rights. 

That  since  August  5, 1881,  Jordan  T.  Aycock  luid  been  assignee  of 
all  Caiey's  rights  under  said  contract,  and  that  all  the  duties  devolving 
apon  said  Carey  by  virtue  of  said  contract  and  the  operation  of  the 
law^  have  devolved  and  attached  to  said  Aycock  since  the  5th  of 
August,  1881. 

That  the  city  was  bound  to  maintain  the  market,  its  walks,  ap- 
proaches and  thoroughfares  in  good  and  safe  condition,  and  that  a  like 
4uty  devolved  upon  Aycock  as  subrogee  to  the  rights  and  obligations 
of  Carey,  under  tlie  contract  wherein  Carey  specifically  binds  himself 
and  assigns  to  keep  said  market  in  good  order  and  condition  and  to 
make  all  necessary  repairs  thereto. 

Tliat  at  the  end  of  said  market  property  nearest  Camp  street  as  an 
appurtenace  to  the  market  exists  and  has  existed  for  years  a  deep  well 
or  underground  cistern. 

That  said  well  is  located  upon  and  under  a  public  thoroughfare,  and 
on  one  of  the  walks  and  approaches  to  the  said  public  market. 

That  the  opening  down  into  said  well  consists  of  an  iron  tube  or 
ring  fifteen  to  twenty  inches  in  diameter,  said  tube  being  set  down 
into  the  ground  so  that  its  upper  rim  is  perfectly  even  with  the  surface 
of  said  walk. 

That  no  guard  or  railing  is  constructed  around  the  mouth  of  said 
well  to  give  a  hint  of  its  existence  or  location  to  wayfarers. 

That  the  well  has  been  and  is  left  without  cover,  or  without  ade- 


346  SUPREME  COURT  OF  LOUISIANA. 


Weyiuontb  tb.  City  of  New  OrlemDS  and  Ay  cock. 


quate  or  secure  cover  over  its  said  month,  and  is  a  deathtrap  and  a  con- 
stant menace  to  life  (7). 

That  said  contract  provides  '^  that  a  force  and  lift  pnmp  should  be 
placed  over  taid  well  with  necessary  pipe  and  hose,  and  the  well  to 
receive  the  necessary  repairs  "  (7). 

That  said  provision  has  never  been  complied  with,  or  if  it  has,  Jor- 
dan T.  Ajcock  has  removed  same  and  leaving  the  mouth  of  said  well 
unguarded  and  insecurely. and  improperly  covered. 

That  on  the  16th  of  August,  18S6,  her  daughter  Lelia,  carrying  m 
her  arms  the  baby,  Alice,  while  walking  through  said  market-house, 
fell  through  the  mouth  of  and  into  said  well  left  open  and  unguarded 
or  insecurely  covered  through  the  fault  and  negligence  of  Aycock  and 
the  city  of  New  Orleans,  their  agents  and  employes  (8). 

Under  these  allegations,  coupled  with  appropriate  averments  as  to 
the  nature  and  amount  of  the  damages,  she  claimed  a  judgment 
against  the  city  and  Aycock  in  solido  for  $25,000. 

The  city  filed  an  exception  of  no  cause  of  action,  on  ^liicb  a  final 
judgment  was  rendered  sustaining  same  and  dismissing  the  suit  as 
against  the  city.  From  this  judgment  no  appeal  has  been  taken,  and 
it  is  now  absolute. 

Aycock  pleaded  a  general  denial,  and  also  filed  a  call  in  warranty 
against  the  city,  which  was  cited  as  warrantor  and  answered  denying^ 
its  liabiliry. 

The  case  was  tried  before  a  jury,  and  resulted  in  a  verdict  and  judg- 
ment for  (10,000.  in  favor  of  plaintiff  against  Aycock,  and  in  favor  of 
Aycock  against  the  city  as  his  warrantor. 

I. 

The  judgment  against  the  city  as  warrantor  is  so  preposterous  that 
Aycock's  learned  counsel  hardly  ventures  to  defend  it  in  this  Court. 
Warranty  is  a  covenant  express  or  implied,  arising  out  of  con  tracts* 
There  is  no  allegation  or  pretence  that  tlie  city  has  failed  to  comply 
wiih  any  of  the  obligations  of  its  contract.  The  sole  ground  of  this 
action  is  an  alleged  quasi  offense,  and  if  Aycock  is  responsible  at  all. 
it  must  be  because  he  has  been  guilty  of  ^ome  fault  which  occasiored 
the  damage.  If  the  dnmage  resulted  from  the  joint  or  concurring 
fault  of  the  city  «nd  Aycock,  they  might  both  be  jointly  or  solidarily 
liable  to  the  plaintiff,  as  claimed  in  the  petition  ;  but  the  city's  liability 
on  that  ground,  so  far  as  this  action  is  concerned,  was  finally  settled 
by  the  judgment  in  her  favor.  Nothing  remained  at  isi^ue  except  the 
question  whether  Aycock  is  liable  by  reason  of  his  own  fault ;  and 
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certainly  one  party  can  Dot  be  required  to  warrant  another  against  the 
coDseqaences  of  tlie  latter's  own  faults. 

The  city,  therefore,  pasges  entirely  out  of  the  case,  and  the  sole 
question  to  be  determined  is  whether  Aycock  has  been  guilty  of  any 
legal  fault  occasioning  the  damage  and  rendering  him  responsible 
therefor. 

II. 

It  is  first  important  to  determine  Aycock's  precise  relation  to  the 
market  by  a  critical  examination  of  the  contract  between  the  city  and 
Carey,  in  whose  shoes,  as  his  assignee,  Aycock  stands. 

The  market-house,  which  had  existed  upon  this  locus  puhlicus  be- 
longing to  the  city  from  an  ancient  date,  was  burned  down.  This 
contract  embodies  an  undertaking  on  the  part  of  Carey  to  build  a  new 
market-house  in  conformity  to  elaborate  specifications,  in  considera- 
tion of  the  right  to  receive  the  revenues  of  the  market  daring  the  pe- 
riod of  eighteen  years  from  the  day  the  market  should  be  completed 
and  accepted  by  the  city. 

The  only  right  conveyed  to  Carey  was,  in  the  language  of  the  con- 
tract, *^  the  right  and  privilege  of  collecting  and  receiving,  for  his  own 
Qse  and  benefit,  the  revenues  of  the  market  to  be  built  by  him,"  as  to 
which  the  city  subrogated  him  ^*  to  all  and  singular  her  rights,  actions 
and  privileges  to  sue  for  and  collect  »aid  revenues,  but,  in  no  wise, 
guarantees  to  the  said  Carey  the  payment  of  any  of  the  fees  or  charges 
required  to  be  paid  by  occupants  of  the  stalls.'* 

The  right  so  conveyed  was  accompanied  by  the  following  obliga- 
tions, viz : 

1.  Carey  bound  himself,  ^*  at  all  times,  to  abide  by,  conform  and 
comply  with,  all  and  singular,  the  terms,  clauses  and  conditions  of 
any  and  all  ordinances  or  regulations  that  are  or  may  be  in  force,  or 
that  may  be  hereafter  adopted  by  the  city,  touching  or  concerning  the 
government  of  the  markets  of  the  ciry  of  New  Orleans; 

2.  He  bound  himself  '^  to  keep  tlie  said  market  in  good  order  and 
condition,  and  to  make  all  uecesf»ary  repairs  tliereto,  and  at  the  ex- 
piration of  the  present  contract,  to  return  the  said  market  to  the  city, 
in  good  order  and  condition  and  in  thorough  repair." 

It  was  further  stipulated  that  tlie  city  would  not,  during  the  term  of 
the  contract,  **  alter,  change  or  modify  the  fees,  or  charges  that  are 
now,  by  existing  ordinances,  i-equired  to  be  paid  by  occupants  of 
stalls." 
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We  have  no  occasioD  to  examine  tbe  terms  of  the  subsequeDt  trana- 
fera  by  Carey  ;  aiDce  he  could  transfer  nothing  bat  the  rights  which  lie 
acquired. 

Froni  the  foregoing  we  consider  it  clear  that  the  thing  let  was  not 
the  market,  but  the  piivilege  or  franchise  of  collecting  aud  appropri- 
ating the  revenues;  that  the  city  accepted,  owned  and  held  the  mar- 
ket-house as  a  public  market  and  locu9  publicusn  subject  to  her  own 
control,  regulation  and  police  authority,  precisely  as  was  every  other 
public  market  in  the  city  ;  and  that  Carey  and  his  a^ignee  acquired 
no  right,  authority  or  control  over  the  snme  except  said  right  and  priv- 
ilege to  receive  the  revenues. 

The  market-bouse  wan  and  remained  the  premises  of  the  city  and 
not  the  premises  of  Carey  or  Aycock. 

Hence,  Aycock  cannot  be  held  bound  by  the  general  obligations  of 
a  .tenant  of  immovables  undf  r  a  contract  of  lease,  or  of  any  other 
controlling  occupant,  under  which  such  an  occupant  of  premises  is 
bound  to  keep  them  safe  for  thuse  law^fully  entering  upon  them. 
Sherman  &  Redfield  Neg.  ^  361  ;  1  Tiiomsou  Neg.  pp.  816  and  317. 

The  execution  of  the  contract  conform^  to  the  foregoing  plain  sig- 
nificance of  its  terms.  Defendant  never  pretended  to  exercise  any 
Authority  or  control* over  the  market  except  to  collect  the  revenues 
and  clean  it  up  as  often  as  required.  The  eity  had  her  commissary  for 
this  market  as  for  all  others,  and  no  difference  is  indicated  between 
the  authority  she  exercised  over  this  and  that  over  other  markets. 

II. 

There  is,  however,  another  well -settled  principle  ot  law,  under 
which  a  person  who  has,  by  contracr  with  the  public  authorities,  as- 
sumed specific  obligations  to  keep  a  highway  or  other  public  place  in 
repair,  is  held  liable  to  anyone  who  is  specially  injured  by  reason  of 
his  failure  to  perform  such  obligation.  Sherman  &  Redfield,  Neg.  ^ 
^5,  ;i53;  Wilson  vs.  Jefferson,  13  Iowa,  181;  Phillips  vs.  Com.,  44 
Penn.  St.,  187 ;  Robinson  vs.  Chamberlain,  34  N.  Y.,  389 ;  Fulton  vs. 
Baldwin,  37  lb.  648. 

If  Aycock  is  liable  at  all  it  can  only  be  under  the  application  of  the 
foregoing  principle  to  the  obligation  assumed  in  the  contract  ''to  keep 
tbe  said  market  in  good  order  and  condition  and  make  all  necessary 
repairs  thereto." 

The  well  into  which  the  children  fell  was  situated  in  the  rear  of  the 
market-house  near  the  edge  of  its  baiKpiette,  was  built  flush  with  the 
banquette,  had  an  opening  about  fifteen  inches  in  diameter  and  was 
•covered  by  an  iron  lid,  which  moved  by  lifting  it  out  the  place  into 
*which  it  fitted,  and  sliding  it  off  like  the  top  or  lid  of  a  common  stove. 
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This  well  had  existed  in  the  same  place  and  with  the  same  covering 
from  the  time  when  the  market  wa*  originally  established,  very  many 
years  before  the  contract  with  Carey.  It  was  not  injured  by  the  iire^ 
It  had  never  at  any  time  been  locked  or  gaarded.  It  had  always 
been  regarded  and  used  as  a  public  well.  It  was  situated  in  a  pai-t  of 
the  city  to  which  the  waterworks  did  not  extend.  The  neighbors  came 
in  dry  seasons  to  get  water  from  it  for  washing  purposes  or  to  water 
their  stock.  Drivers  watered  their  horses  there  and  used  it  for  wash- 
ing off  their  vehicles.  Fire  companies  used  it  for  testing  or  exercising 
tlieir  engines. 

At  the  very  time  when  this  accident  occurred  there  wt-re  some 
buildings  in  course  of  construction  near  it,  and  the  masons  came  to  this 
well  for  water  to  mix  their  mortar  and  for  like  purposes.  The  surface  Of 
the  water  was  only  about  three  feet  below  the  banquette,  and  this 
made  access  to  it  easy  and  convenient  by  tying  a  short  rope  or  string 
to  vessels  and  drawing  up  the  water. 

It  is  plain  that  nothing  in  Ca*^ey's  contract  imposed  the  duty,  or  <'.ven 
cooferi-ed  the  right,  to  interfere  with  thid  original  and  continuous  pub- 
lic use,  or  to  lock  up  the  well,  or  to  erect  guards  around  it.  He  was, 
at  most,  only  bound  to  maintain  it  in  the  condition  in  which  it  was 
when  the  contract  went  into  effect  and  to  suffer  it  to  be  used  as  it  iiad 
always  been  used. 

There  is  evidence,  however,  tosliow  that,  by  long  use,  the  lid  liad  be- 
come worn  and  loose,  so  that  when  stepped  upon  by  a  passenger  it 
would  tilt  up  and  slide  off  the  opening,  thus  creating  danger.  It  may 
possibly  have  Iwen  the  duty  of  Aycock  to  have  corrected  this  defect 
by  repairing  the  lid ',  and  if  it  were  clearly  proved  that  the  accident 
had  resulted  from  such  defect,  the  question  as  to  his  responsibility 
might  be  more  serious.  But  the  evidence  also  shows  that  persons  of 
the  public  using  the  well  often  forgot  or  carelessly  omitted  to  close  the 
lid.  This  was  an  incident  of  the  public  use  which  Aycock  had  neither 
the  duty  nor  power  to  prevent.  It  wasequally  likely  to  occur  whether 
the  lid  was  in  good  or  b<id  repair,  and  a  person  injured  by  stepping 
into  the  well  while  thus  left  open  by  one  of  the  public  who  Iiad  the 
right  t-o  use  it,  surely  could  not  hold  Aycock  responsible. 

There  w»s  no  witness  to  the  accident  in  this  case.  Tiie  elder  child 
with  the  infant  in  her  arms,  had  parted  with  her  companions  to  go 
home;  the  nearest  route  being  through  the  market.  They  were  missed, 
and,  after  search,  were  found  drowned  in  the  well.  The  evidence 
<IoeB  not  indicate  that  the  weight  of  such  children  in  stepping  on  the 
lid  would  have  been  sufficient  to  tilt  and  open  it,  or  that,  if  it  had 
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.  beoD,  they  would  Dot  have  escaped  falling  into  so  narrow  an  opening. 
All  the  probabilities  arising  under  the  evidence  strongly  corroborate 
the  theory  that  the  well  had  been  left  open,  and  that  the  child  having 
the  infant  in  her  arms,  possibly  in  such  position  as  to  obstruct  her 
vision,  stepped  into  the  opening  and  fell  through. 

The  plaintiff  necessarily  carries  the  burden  of  pioving  two  things: 
1.  Fault  on  the  part  of  Aycock.  2.  That  the  fault  was  the  cause  of 
the  injury.  Cases  are  cited  holding  that,  in  the  absence  of  direct  evi- 
dence, these  facts  may  be  sufficiently  established  by  circumstances  and 
presumptions  clearly  supporting  them.  See  Hays  vs.  Gallagher,  72 
Penn.  St.  139  ;  Allen  vs.  Willard,  57  lb.  380 ;  Whitney  vs.  Clifford,  57 
Wis.  158;  Seyboldt  vs.  R.  R.  Co.,  95  N.  Y.  562. 

But  where,  as  in  this  case,  the  circumstances  and  presumptions 
point  to  a  cause  of  the  accident  not  occasioned  by  defendant's  negli- 
gence, and  for  which  he  is  not  responsible,  such  authorities  are  not 
applicable.  The  verdict  of  the  jury  obviously  indicated  that  they 
considered  the  city,  and  not  Aycock,  responsible. 

It  is  alleged  in  the  petition,  as  one  ground  for  Aycock's  liability, 
that  under  the  specifications  of  Carey's  contract  for  building  it  was 
required  that  '^  a  force  and  lift  pump  of  suitable  size  be  placed  aver 
the  well,  with  necessary  hose  and  pipes  for  cleaning  the  market,  the 
well  to  receive  necessary  repairs."  The  evidence  shows  that  Carey 
]^uilt  the  pump,  not  over  the  welt,  but  some  feet  from  it,  as  it  had 
previously  existed.  This  was  a  matter  exclusively  between  the  city 
and  Carey,  and  as  the  city  accepted  the  work  it  is  conclusively  pre- 
sumed that  the  variation  was  made  with  her  consent  and  approval. 

It  is  further  claimed,  in  argument,  that  Aycock's  failure  to  keep  the 
pump  in  repair  was  a  cause  of  the  public's  opening  the  well.  No  such 
allegation  of  fault  is  contained  in  the  petition.  The  evidence  shows 
tliut  even  when  the  pump  was  in  repair  the  public  found  it  more  con- 
venieut  to  draw  from  the  well  and  often  did  so^  as  it  had  always  done. 
Moreover,  the  cause,  even  if  it  had  been  alleged,  is  loo  remote  and  is 
not  AUAtained  by  the  evidence. 

Ou  the  whole,  we  feel  bound  to  hold  that  the  plaintiff  has  not  made 
out  such  a  case  against  Aycock  as  would  justify  us  in  throwing  upon 
him  responsibility  for  the  lamentable  accident. 

It  is,  therefare,  ordered,  adjudged  and  decreed  that  th<^  verdict  and 
judgment  appealed  from  be  annulled  and  set  aside,  and  that  there  be 
judgment  in  favor  of  defendant  and  warrantor,  rejecting  plaintiff's 
demand,  at  her  cost  in  both  courts. 

Rehearing  refused. 


NEW  ORLEANS,  MARCH,  1888,  351 

SeixM,  Syndic,  vs.  Gou»oiiliu  et  al. 

No.  10.042. 
J.  M.  Seixas,  Stndic,  vs.  Alfred  Gonsoulin  bt  al.  I  *o  35i 

Payment  of  a  note  by  an  endorser,  aotaally  bound,  prodaoes  the  legal  effect  of  anbrosatlng  ]    40  '  351| 
bin  to  the  righte  of  the  last  bolder.  ^}^ 

Honey  borrowed,  for  acooant  of  the  borrower  and  applied  to  the  payment  of  a  note,  at  the 

request  of  the  drawer,  cannot  be  claimed  by  the  indorser  as  being  his  money,  though  he    I  ^^        351 

subsequently  issued  his  check  to  the  original  lender,  in  the  absence  of  proof  that  the    — _' 

money  was  lent  to  Aim,  the  indorser. 

The  nnimpeaohed  and  positive  testimony  of  the  lender  that  he  lent  to  the  borrower,  and 
that  he  had  no  previous  communication  with  any  one  else  on  the  subject,  outbalances 
altogether  that  of  another  witness,  however  respectable,  who  practically  testifies  from 
hearsay. 

APPEAL  from  the  Civil  Distiict  Court  for  the  Paiish  of  Orleans. 
Houston  J  J. 

Bayne^  Den^gre  dt  Bay ne  for  Plaintiff  and  Appellee  : 

An  indorser  or  surety  paying  a  note  is  legally  subrogated  to  all  of  the  rights  of  the  bolder 
of  the  note  to  whom  such  payment  has  been  made,  and  this  legal  subrogation  enibraors 
the  mortgage  given  to  secure  the  noU.  C.  C.  3161.  3032,  3053;  2  Martin  N.  S,.  161;  g 
Martin  Kep.  484,  706;  15  La.  313 ;  6  La.  Rep.  479 ;  D  Ann.  S48 ;  12  Ann.  Bep.  9;  Durao 
vs.  Ferrari,  25  Ann.  Kep.  81. 

Henry  C.  Miller  for  Defendants  and  Appellants : 
The  payment  of  a  promissory  note  by  or  for  the  maker,  or  by  one  not  bound  for  it,  extin- 
guishes the  note  and  the  mortgage  securing  its  payment.    C.  C.  Arts.  2130,  3411,  2161  ; 
Kicholls  vs.  His  creditors,  9^.h  Rob.  476 ;  'Jd  H.  D.,  p.  1103,  Kos.  1  and  0. 


The  opinion  of  the  Court  was  delivered  bj' 

Bermudez^  C.  J.  The  plaintiff  sues,  as  syndic  of  Carrier.e  &  Sons, 
to  participate  in  the  proceeds  of  certain  real  estate  judicially  sold. 

He  alleges  that  the  note  on  which  he  declares,  and  two  otlier  similar 
notes  held  by  the  Citizens  Bank  and  bj  the  Louisiana  National  Bank, 
were  originally  secured  by  vendor's  privilege  and  special  mortgage  on 
the  property  in  question  ;  that  the  note  was,  before  its  maturity,  owned 
by  the  last  named  bank ;  that,  as  indorsers  thereon,  A.  Carriere  & 
Sons  took  it  up.  He  then  contends  tliat,  as  they  became  thereby  sub- 
rogated to  all  the  rights  of  the  last  owner,  the  proceeds  of  the  real 
estate  judicially  sold  must  be  distributed  2>'*o  r(frta  among  the  creditors 
of  A.  Carriere  &  Sons  and  the  two  banks. 

The  defense  is,  that  the  note  was  paid  at  its  maturity  by  L.  Brnla- 
tour,  the  drawer  thereof,  and  not  by  A.  Carriere  &  Sonaj  that  it  was 
marked  **paid^^  at  the  time  of  payment  and  handed  over  in  tliat  con- 
dition. 

There  is  no  dispute  that  if  A.  Carriere  &  Sons  paid  the  note  they 
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are  entitled  to  the  relief  sought.  The  note  was  drawn  by  L.  Brala- 
toar,  to  his  own  order,  and  was  by  him  indorsed.  A.  Carriere  &  Sons- 
were  subsequent  indorsers. 

The  suit  is  brought  againot  the  purchaser  of  the  property,  who- 
retained  the  proceeds,  but  the  banks  are  the  real  defendants  at 
stake. 

From  a  judgment  in  plaintiff's  favor  this  appeal  is  taken. 

It  appears  that  on  the  day  of  maturity — May  19,  1884--of  the  note 
in  question,  which  was  for  $5000,  the  drawer  finding  himself  unable 
to  honor  it,  requested  the  firm  of  P.  E.  Brulatour  &  Co.  to  make  pro- 
vision  for  it ;  that  they,  not  being  in  funds,  applied  to  Bertus  &  Durel,. 
brokers  in  this  city,  to  loan  them  the  amount  required ;  that  these  did 
so,  by  their  check,  to  the  order  of  P.  E.  Brulatour  &  Co.,  who  de- 
posited it  in  bank  to  their  credit^  that  P.  E.  Brulatour  &  Co.  then 
drew  their  check  against  the  deposit  to  the  order  of  the  Louisiana 
National  Bank }  that  on  presentation  of  this  check  the  note  was 
marked  **|>aid,"  and  delivered  to  the  person  who  brought  the^ 
check. 

It  is  also  shown  that  A.  Carii^re  &  Sons,  on  the  same  day,  issued  a 
check  of  $5000,  which  went  to  Bertus  &  Durel ;  that  they  sent  to  the 
bank,  in  which  the  note  bad  been  deposited  for  collection,  to  ask  that 
it  be  not  marked  ^^paid,^^  as  is  occasionally  done ;  but  that  the  request 
came  after  the  note  had  been  paid,  marked  and  delivered. 

In  order  to  determine  the  question  as  to  loho  paid  the  note,  it  is  neo- 
essary  to  ascertain  whose  money  was  used  for  the  purpose. 

If  Bertus  &  Durel  loaned  the  money,  for  which  they  issued  their 
check,  to  A.  Carri^re  &  Sons,  owing  to  some  previous  understanding 
Avith  them,  there  can  be  no  doubt  that,  although  the  check  was  made- 
to  the  order  of  P.  E.  Brulatour  &  Co.,  was  deposited  by  them  and  the 
proceeds  used  to  take  up  the  note,  A.  Carri^re  &  Sons  must  be  con- 
sidered as  having  paid  the  note  with  money,  which  became  theirs  by 
the  loan  to  them  by  Bertus  &  Durel,  through  P.  E.  Brulatour  &  Co. 

The  plaintiff  relies,  to  establish  this  material  fact,  on  the  testimony 
of  Nores,  a  member  of  the  firm  of  P.  E.  Brulatour  &  Co.,  who  says 
quite  distinctly  that  the  brokers'  check  was  furnished  at  the  instance 
of  E.  L.  Carri^re,  a  member  of  the  firm  of  A.  Carri^re  &  Sons. 

On  the  other  hand,  Bertus,  of  the  firm  of  Bertus  &  Durel,  heard  as 
a  witness,  unequivocally  says,  that  on  the  19th  of  May,  1884,  Thomas 
Brulatour,  of  P.  E.  Brulatour  &  Co.,  came  to  them  and  asked  them  to 
loan  them  a  checK  of  $5000,  which  they  would  return  during  the  day, 
which  they  did,  and  that,  within  an  hour  or  two  afterwards,  before- 
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S  p.  m.,  P.  £.  Brnlatoar  &^  Co.,  returned  them  a  check  of  A  Carri^re  & 
Sons  for  a  like  amount.  He  adds  that  they  had  no  commanication  with 
A.  Cani^re  &  Sons  aboat  the  check,  and  that  the  check  was  famished 
Brnlatoar  at  the  request  of  Thomas  Brulatour  and  no  one  else. 

This  clear  and  positive  testimony  in  itself  suffices  to  outbalance  that 
of  Nores  (however  respectable  this  witness  be),  which,  on  cross-ezam- 
ioation,  proved  to  be  vague  and  indefinite,  to  lack  substance  and 
solidity,  and,  after  all,  nothing  but  hearsay. 

It  is  unquestionable  that  had  not  Brulatour  &  Co.  paid  their  debt 
with  Carri^re  &  Sons'  check  to  Bertus  &  Durel,  these  could  have  sued 
them  and  would  have  had  no  right  of  action  against  Carriere  & 
Sons. 

We  are  satisfied  that  -the  evidence  given  by  Bertus  and  corroborated 
by  the  surrounding  circumstances,  decidedly  preponderates  and  justi- 
fies judgment  in  favor  of  the  banks. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  adjudged  that  plain tifEs'  demand  be 
rejected  with  judgment  in  favor  of  the  defendants,  with  costs  in  both 
courts. 

Rehearing  refused. 


No.  10,137. 
Mrs.  R.  a.  McNair  vs.   Mrs.  E.   C.  Gourribr,   Executrix,    btc. 

In  ft  svU  in  which  the  piftintiff  mftkee  cUim  for  a  definite  earn  invested  as  her  share  of  the 
capital  stock  of  a  partnership,  and  also  for  another  and  indefinite  sam  as  her  share  of 
the  net  profits  thereof  on  final  llqaidatlon  and  settlement,  a  motion  to  compel  her  to 
elect  will  not  prevaQ. 

Daring  the  progress  of  the  trial  it  is  improper  to  appoint  «r  parte  a  single  expert,  when 
there  is  no  profesiional  opinion  to  be  given  on  any  question  on  the  decision  of  which 
the  case  depends. 

It  is  improper  for  the  report  of  andltors  to  be  admitted  in  evidence  before  it  bss  been  duly 
homologated.  The  proceedings  for  the  homologation  of  the  report  of  auditors  consti- 
tute a  trial  of  its  accnracy  and  safflcienoy  to  be  admitted  in  evidence. 

The  appotntment  of  a  liquidator  is  one  of  those  matters  that  must  be  left,  in  a  great 
measiire,  to  the  sound  discretion  of  the  con  rt. 

APPEAL  from  the  Seventeenth  District  Court,  Parish  of  East  Baton 
Rouge.    BwgeaSf  J. 


O,  C.  Bird  and  Kernan  dt  Layooek  for  Plaintiff  and  Appellee. 
B,  N.  Sims  and  Bead  dt  Oooddle  for  Defendant  and  Appellant. 
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I. 

The  opinion  of  the  Conrt  waB  deliyercd  by 

Watkins,  J.  This  is  a  suit  for  the  liquidation  and  settlement  of 
an  alleged  partnership  and  the  adjastment  of  differences  between  the 
partners. 

The  plaintiff  claims  to  be  the  sorviving  member  of  the  firm  styled 
Qourrier  &  McNair,  and  her  suit  is  directed  against  the  legal  repre- 
sentative of  her  deceased  associate.  Clay  Goarrier. 

Her  predeceased  husband,  Henry  McNair,  was  a  member  of  a  firm, 
also  styled  Gourrier  &  McNair,  which  had  been  engaged  for  many 
years  in  the  business  of  insurance  aflrents,  in  the  city  of  Baton  Rouge. 
He  died  on  the  22d  of  September,  1884. 

She  represents  that  thereafter  she  became  a  partner  of  the  surviv- 
ing member,  Clay  Gourrier,  in  a  new  business,  of  like  character  as  the 
old  one,  which  was  to  continue  for  one  year  from  the  1st  of  October, 
1884,  and  under  the  old  firm  name,  Gourrier  &  McNair. 

She  claims  to  have  put  into  this  enterprise  $3125  as  her  proportion 
of  its  capital  stock,  which  was  to  be  first  restored  to  her  at  its  termina- 
tion, and  thereafter  she  was  to  receive  one-half  of  the  net  profits  of 
the  business. 

This  partnership,  she  contends,  operated  a  successful  and  prosperous 
business  and  realized  large  profits,  aggregrating  $3000  or  more  for 
her  share. 

In  order  that  her  interest  be  ascertained  and  the  affairs  of  the  part- 
nership liquidated  and  settled,  she  prayed  for  the  appointment  of  a 
liquidator,  and,  on  suitable  allegations,  obtained  the  judicial  seques- 
tration of  the  books  and  other  partnership  property. 

She  asks  judgment  decreeing  the  restitution  of  hei  capital  and  for 
her  share  of  one-half  of  the  ascertained  net  profits  of  the  business. 

The  defendant  executrix  denies  tue  existence  of  the  alleged  partner- 
ship between  the  deceased  and  the  plaintiff,  but  admits  the  existence 
of  one  between  the  deceased  and  Henry  McNair,  the  plaintiff  ^s  hus- 
band, prior  to  his  death. 

She  represents  that  McNair  kept  the  books  of  that  firm  and  bad 
exclusive  charge  of  the  cash  and  its  disbursemeut ;  that  after  his 
death,  it  was  discovered  that  he  had  overdrawn  his  account,  and  had 
kept  back  funds  belonging  to  the  insurance  companies  whereby  an 
indebtedness  of  $12,000  had  been  created — a  sum  far  in  excess  of  the 
assets  of  the  firm,  and  which  endangered  the  personal  estate  of  her 
deceased  husband.  Clay  Gourrier,  that  of  McNair  being  insolvent. 
That  her  said  husband  caused  an  estimate  to  be  made  of  the  lowest 
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possible  sum  that  was  reqaired  to  meet  the  immediate  emergency 
and  discharge  the  most  pressing  liabilities,  and  to  thus  protect  the  good 
name  of  McNair  from  dishonor }  that  it  was  ascertained  to  be  $8024  01 ; 
that  her  husband's  defalcation  was  made  known  to  the  plaintiff  and 
the  amount  reqaired  to  meet  and  discharge  it,  and  that  she  contributed 
that  snm  forthat  purpose. 

Her  contention,  further,  is  that  after  the  death  of  McNair  the  busi* 
ness  of  the  firm  of  Gourrier  &  McNair  was  continued  under  the  name 
and  style  of  that  partnership,  by  the  surviving  partner,  Clay  Grourrier, 
simply  for  the  purpose  of  liquidating  and  settling  up  its  affairs,  apd 
that  its  earnings  were  inadequate  to  reimburse  aud  make  good  the 
additional  deficiencies  of  McNair  that  were  ascertained  in  the  interim. 

She  prays  the  dissolution  of  plaintiff  ^s  sequestration  and  $500 
damages. 

On  these  issues  and  pleadings  the  parties  went  to  trial,  and  from  an 
adverse  judgment  the  defendant  has  appealed.  In  this  Court  the 
plaintiff  has  answered  the  appeal,  and  ai$ signed  as  an  error  of  the 
judge  a  quo  the  charge  against  her  of  $243,  being  one- half  a  debt  of 
the  old  firm  of  Gourrier  &  McNair,  with  which  she  is  improperly 
debited,  and  from  which  she  asks  relief. 

On  the  trial  there  were  quite  a  number  of  witnesses  interrogated  in 
the  presence  of  the  court,  and  some  under  commission,  and,  as  in 
many  other  cases,  unfortunately,  they  made  numerous  unsatisfactory, 
conflicting  and  contradictory  statements  that  are  excitedingly  difficnlt 
to  reconcile  with  each  other  or  harmonize  with  the  theory  of  either 
party. 

We  shall  not  attempt  to  follow  them  or  reconcile  their  differences — 
indeed,  it  would  prove  futile  if  we  should — but  will  rest  content  with  a 
simple  recital  of  those  facts  that  appear  from  the  record  to  be  well 
founded  and  exercise  a  material  bearing  on  the  case. 

They  are  as  follows,  viz : 

The  ^firm  of  Gourrier  &  McNair  was  composed"  of  Clay  Gourrier, 
deceased  husband  of  the  defendant,  and  Henry  McNair,  deceased 
husband  of  the  plaintiff,  and  they  were  engaged  in  business  as  insur- 
ance agents,  with  their  domicile  at  Baton  Rouge.  It  was  dissolved 
by  the  death  of  McNair,  on  the  22d  of  September,  1884. 

Soon  after  Gourrier  ascertained  that  there  were  some  debts  that  the 
firm  owed,  and  among  the  number  some  that  were  due  to  different 
insurance  companies  for  premiums  that  had  been  collected  and  not 
remitted.  He  caused  an  examination  of  the  books  to  be  madf,  aud 
the  amount  was  ascertained  to  be  $3024  01-— i.  e.,  the  amount  of  the 
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debts,  the  payment  of  which  was  preasiDg  and  immediately  necessary, 
and  not  the  gross  sum,  which  was  in  excess  of  that — a  sum  which 
could  not  be  presently  realized  oat  of  the  partnership  assets,  bat 
which  might  be  eventaally  collected  therefrom. 

Gonrrier  visited  the  plaintiff  and  represented  to  her  this  state  of 
facts,  and  besoaght  her  assistance  in  making  good  this  alleged  shortage 
of  her  husband.  She  at  first  refused,  assigning  as  a  reason  that  her 
husband  had  requested  her  not  to  spend  any  part  of  her  insurance 
money — $10,000— in  payment  of  his  debts.  But  Gonrrier  was  per- 
sistent in  his  entreaties,  and  exhibited  to  her  the  statement  that  he 
had  caused  to  be  made  from  the  partnership  books,  and  she,  after 
consulting  her  friends,  yielded  her  consent  and  gave  him  a  check  for 
the  $3024  01  that  her  husband  was  alleged  to  owe  the  insurance  com- 
panies. 

From  the  testimony  of  the  witnesses  we  cannot  precisely  determine 
the  object  plaintiff  had  in  view  in  famishing  this  sum,  but  we  think  a 
fair  preponderance  of  the  entire  evidence  favors  the  theory  that  she 
advanced  it  to  Gonrrier  for  the  purpose  of  enabling  him  to  discharge 
the  alleged  confidential  indebtedness  of  her  deceased  husband. 

It  is  certain  that  she  was  in  no  manner  personally  bound  for  ita 
payment,  and  that  more  than  ordinary  reasons  influenced  her  to  part 
with  this  to  her  large  sum  of  money  in  disobedience  to  her  husband^s 
request.  Doubtless,  she  believed  that  it  was  necessary  to  shield  his 
good  name  from  dishonor.  But  there  is  nothing  in  the  record  to 
justify  the  conclusion  that  it  was  intended  by  her  as  a  gratuity,  and  a 
gratuity  is  never  presumed. 

Our  opinion  is  that  she  intended  it  as  an  advatice  of  money  to  the 
surviving  partner  of  her  husband's  firm,  with  which  he  was  to  satisfy 
those  urgent  demands,  and  with  the  expectation  of  having  it  reim- 
bursed to  her  out  of  its  assets  when  a  sufficiency  thereof  had  been 
collected,  and  that  she  acted  on  her  faith  in  his  representations. 

We  are,  further,  of  the  opinion  that,  as  an  additional  inducement  to 
her  to  make  this  advance  he  proposed  to  continue  the  business  of 
insurance  agents  under  the  firm  name  of  Gonrrier  &  McNair,  for  a 
period  of  one  year  from  the  Ist  of  October,  1884,  and  that  they  should 
participate  in  its  profits  equally. 

We  are,  further,  of  the  opinion  that  the  plaintiff  accepted  this 
proposition,  and  that,  in  this  manner,  a  new  partnership  was  created 
between  them.  American  Law  Register,  Vol.  27,  p.  329,  and  authori- 
ties there  cited. 

The  evidence  discloses  a  good  reason  why  such  an  arrangement 
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should  have  been  desirable  to  each  of  the  parties,  and  that  was,  that 
by  this  means  the  credit  and  good- will  of  the  old  partnership  coald  be 
utilized,  so  that  a  profitable  business  would  be  guaranteed  for  the 
future,  and  the  collection  of  the  assets  of  that  firm  would  be  better 
assured. 

It  does  not  appear  from  the  evidence  that  the  statement,  on  the  faith 
of  which  the  plaintiff  made  the  advance,  was  corret.  There  is  noth- 
ing to  show  in  what  way  this  money  was  applied,  and  it  seems  that 
Grourrier  rendered  her  no  account  of  it  after  he  received  it. 

If,  as  we  have  concluded,  this  sum  was  advanced  by  plaintiff  on  the 
hypothesis  that  it  was  imperatively  necessary  to  make  immediate  pay- 
ment of  certain  confidential  debts  of  her  husband,  she  was  entitled  to 
have  the  evidence  of  their  dischafge  when  same  had  been  satisfied. 

Under  the  evidence  the  plaintiff  is  entitled  to  one-half  of  the  net 
profits  of  the  new  partnership  business  when  liquidated  and  ascer- 
tained, the  date  of  its  formation  being  fixed  as  the  1st  of  October,  1884, 
and  the  date  of  its  dissolution  as  the  29th  of  September,  1885,  the 
date  of  Gourrier  s  demise. 

Plaintiff  is  also  entitled  to  reimbursement  of  the  money  advanced 
from  the  sum  realized  from  the  assets  of  the  old  partnership — not  to  pay- 
ment or  return  of  it  as  capital  from  the  net  profits  of  the  new  firm — 
and  to  an  accounting,  by  the  decedent,  of  the  assets  of  the  old  that 
were  left  in  his  hands  at  the  time  of  dissolution,  and  of  the  entire 
business  and  affairs  of  the  nmo,  of  which  he  had  sole  and  exclusive 
management. 

The  defendant  filed  a  motion  to  compel  the  plaintiff  to  elect  whether 
she  would  pursue  her  demand  for  the  restitution  of  the  $3024  01 
capital  invested,  or  that  for  the  liquidation  and  settlement  of  the 
partnership. 

It  has  been  repeatedly  decided  that  partners  have  no  cause  of  action 

'  against  each  ether  for  a  specific  sum  resulting  from  a  partnership  trans- 

aetUm,  until  there  has  been  a  settlement  of  the  partnership.    21  Ann. 

582,  Sewell  vs.  Cooper;   21  Ann.  3,  Succession  of  Dolhonde;   24  Ann. 

391,  Staunton  vs.  Buckner. 

As  previously  stated,  plaintiff  makes  claim  for  $3125 — as  the  amount 
of  her  share  of  the  capital  put  in  the  new  paitaership — ^to  be  first 
withdrawn  therefrom,  and  also  for  the  settlement  and  liquidation  of 
the  business  and  affairs  of  the  partnership  and  the  recovery  of  one- 
half  of  the  net  profits  thereof.  Her  demands  are  predicated  on  the 
dissolution  of  the  partnership  and  payable  out  of  its  assets.    In  any 
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event,  they  can  certainly  be  considered  as  resulting  from  the  partner- 
ship transactions. 

But,  viewing  her  case  as  we  have  constrned  it,  no  practical 
difference  resnlts,  notwithstanding  the  two  lArtnerships  are,  iu  some 
sense,  involved.  Their  transactions  were  dual  between  the  same 
parties,  evidenced  by  the  same  agreement,  and  depend  npon  the 
same  evidence.  They  are  so  completely  blended  as  to  form  essen- 
tially one  caase  of  action,  which  may  be  considered  and  decided  in 
one  salt.  Their  determination  in  this  suit  will  inflict  iigury  upon 
neither  party,  nor  occasion  inconvenience  to  either. 

The  motion  was  properly  refused. 

III. 

During  the  progress  of  the  tiial  an  expert  accountant  was  appointed 
to  examine  the  books  of  the  firm  in  which  plaintiff  claimed  an  interest, 
and  he  made  a  report  which  wa»  admitted  in  evidence  over  defend- 
ant's objection  and  exception. 

At  a  subsequent  stage  of  the  proceedings,  auditors  were  appointed 
by  the  court,  at  the  suggestion  of  defendant's  counsel,  to  examine  the 
books  and  accounts  of  the  firm  of  Gourrier  &  McNair — i.  e.,  the  old 
firm,  which,  according  to  their  theory,  had  been  continued  for  the 
purposes  of  liquidation^and  their  appointment  was  opposed  on  the 
part  of  the  plaintiff's  attorneys. 

The  auditors  made  an  examination  of  the  books,  and  a  report ;  but 
the  latter  was  not  homologated,  and  on  that  account  its  introduction 
in  evidence  was  opposed  by  the  defendant,  though  unsuccessfully,  and 
a  bill  of  exceptions  retained. 

We  think  it  was  error  on  the  part  of  the  judge  to  appoint  a  Hngle 
expert  ex  parte,  inasmuch  as  there  was  no  professional  opinion  to  be 
given  on  any  question  on  the  decision  of  which  the  case  depended. 
C.  P.  441. 

It  was  likewise  error  on  the  part  of  said  judge  to  admit  in  evidence 
the  auditors'  unhomologated  report.    C.  P.  453,  456,  457. 

The  proceedings  for  the  homologation  of  the  report  of  auditors  con- 
stitute  a  trial  of  its  accuracy  and  sufiBciency  to  be  admitted  in 
evidence.  On  such  trial  the  court  may  rectify  its  errors,  or  order  a  new 
report.  C.  P.  458.  This  should  be  done,  invariably,  in  case  the 
account  stated  by  the  auditors  between  the  parties  is  not  su£Qciently 
full,  clear  and  succinct  to  enable  the  judge  to  intelligently  and  im- 
partially determine  their  respective  rights  and  interests. 
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Each  of  the  parties  have  a  perfect  right  to  be  heard  pro  and  eon  on 
this  qnestion  before  it  is  admitted  in  the  record  as  evidence. 

'*A  report  of  auditors  not  homologated  should  not  go  to  the  jury." 
2  Ann.  892,  Reynolds  vs.  Rowley. 

The  judge  cannot  arbitrarily  sustain  or  dismiss  an  opposition  to  the 
report.  ''  He  must  try  it  summarily  on  its  merits,  and  hear  evidence 
on  such  questions  of  f<tct  as  it  distinctly  puts  at  issue."  12  Ann.  183, 
Thompson  vs.  Parisot )  C.  P.  456. 

Tnasmuch  as  we  have  arrived  at  a  different  solution  of  the  questions 
at  issue  from  that  by  the  judge  a  quo — in  greater  part — the  report  of 
the  auditors  as  made  would  not  meet  the  present  exigencies  of  the 
ease  in  any  event.    It  was  improperly  admitted  in  evidence. 

IV. 

The  judge  of  the  court  below,  considering  the  report  as  evidence, 
arrived  at  the  conclusion  that  the  statement  of .  the  partnership 
accounts  was  sufficiently  accurate  to  enable  him  to  render  a  final 
judgment  liquidating  the  affairs  of  the  new  partnership,  to  which  it 
was  confined;  and  he  did  not  find  it  necessary  to  appoint  a  liquidator, 
as  prayed  for  by  the  plaintiff. 

There  appears  to  be  a  large  amount  of  assets  that  have  been  either 
uncollected  of  unaccounted  for.  There  is  no  prayer  in  either  petition 
or  answer  for  the  sale  or  division  in  kind  of  the  partnership  rights  and 
credits,  and  they  cannot  be  treated  as  cash,  and,  as  such,  used  in  set- 
tlement. Some  disposition  must  be  made  of  them  before  a  liquidation 
and  settlement  of  the  partnership  can  be  effected. 

The  appointment  of  a  liquidator  may  be  deemed  necessary  in  order 
to  effect  their  collection,  if  considered  available;  or,  if  not,  to  make 
a  judicial  sale  of  them. 

But  these  questions  are  for  the  consideration  of  the  lower  court 
The  appointment  of  a  liquidator  is  one  of  those  matters  that  must  be 
left  in  a  great  measure  to  the  sound  discretion  of  the  judge.  11  Ann. 
260,  Pratt  vs.  McHatton. 

On  the  whole,  it  is  necessary  that  the  case  be  remanded  to  the  court 
a  qua  for  a  new  tria^  to  be  therein  restricted  to  the  issues  not  deter- 
mined in  this  opinion  and  decree. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  a«^ judged  and  decreed  that  the  plaintiff  do  have  and  recover 
one-half  of  the  net  profits  of  the  business  of  tho  new  firm  of  Gourrier 
&  McNair  from  the  1st  of  October,  1884,  to  the  29th  of  September, 
1885,  on  final  liquidation  and  settlement  thereof. 


SOPKEME  COCllT  OP  LOUISIANA. 


Cams  ys.  Suooeaaion  of  Gasaie  6t  als. 


It  is  farther  ordered,  a^jadged  and  decreed  that  the  plaintiff  do 
have  and  recover  the  Bum  of  $3024.01  out  of  the  moneys  collected 
from  the  assets  of  the  old  firm  of  Groarrier  &  McNair  on  liquidation 
and  final  settlement  contradictorily  had  in  the  suit. 

It  is  finally  ordered,  adjudged  and  decreed  that  the  demand  of 
plaintiff  for  the  restitution  of  $3125,  capital  invested,  be  rejected ; 
that  all  other  issues  in  the  suit  remain  undetermined  until  a  new  trial 
is  had  in  the  court  a  qua,  and  that,  for  this  purpose,  the  cause  ia 
remanded — further  proceedings  to  be  taken  in  pursuance  of  the  views 
herein  expressed. 

The  costs  of  appeal  are  to  be  paid  by  plaintiff  and  appellee,  and 
those  of  the  lower  court  to  await  the  final  determination  of  the  cause 
therein. 


.On  Application  for  Rbheabimg. 

A  careful  re- examination  of  this  case  has  led  us  to  the  conclusion  that 
there  is  only  one  amendment  necessary  to  be  made  in  our  opinion,  and 
that  is  in  reference  to  the  date  at  which  the  bunneas  of  the  new  part- 
nership of  Gourrier  &  McNair  terminated.  In  the  opinion  it  is  fixed 
at  the  date  of  Gourrier's  death,  on  the  29th  of  September,  1885. 
There  is  evidence  in  the  record  going  to  show  that  the  .business  was 
continued  until  some  time  in  November  following.  We  think-that  the 
ends  of  justice  would  be  best  subserved  by  leaving  this  question  open 
for  the  determination  of  the  lower  court. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  our  former 
decree  be  so  amended  as  to  leave  the  date  at  which  the  husmets  of 
the  new  firm  of  Gourrier  &  McNair  terminated  open  for  the  ascertain- 
ment of  the  judge  a  qua  on  the  new  trial  of  the  cause ;  and  that,  as 
thus  amended,  the  same  remain  undisturbed. 

Rehearing  refused. 


No.  10,118. 
Bbrtrand  Cazbs  vs.  Succession  of  Augustk  Gassib  bt  als. 

EmJ  Mtate  which  oannot  be  oonveniently  diTided  in  kind  mnst  be  sold  to  effeot  a  partition 
thereol 

APPEAL  from  the  Twenty-third  District  Court,  Parish  of  West 
Baton  Rouge.    Talbot,  J. 


AUx,  Hubert  for  Plaintiff  and  Appellee* 

Samuel  Matthews  for  Defendants  and  Appellants. 
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The  opinion  of  the  Court  was  delivered  by 

Berhudez,  C.  J.  This  is  a  suit  in  partition  of  certain  property 
owned  in  common  by  the  plaintiff  with  a  widow  in  comm  unity  and 
her  minor  chiidien  and  another  party,  and  of  other  property  likewise 
owned  in  community,  but  with  said  widow  and  tutrix  only. 

The  plaintiff  claims  that  the  property  can  be  divided  in  kind,  except 
the  sugar-house,  etc.,  which,  it  is  admitted,  necessarily  must  be  sold. 

On  the  other  hand,  the  defense  is  that  the  remaining  property  can- 
not be  divided  in  kind  without  loss  and  injury,  and  that  it  must  like- 
wise be  sold  to  effect  the  partition. 

The  district  judge  thought  with  the  plaintiff,  and  rendered 
judgment  directing  the  partition  to  be  made  in  kind,  allotting  part  of 
the  realty  to  the  plaintiff  and  part  to  the  widow  and  tutrix  and  order- 
ing the  sale  of  the  sugar-house,  etc. 

The  defendants  appeal  from  the  judgment  thus  rendered,  and 
plaintiff  answers  asking  an  amendment — a  money  allowance. 

We  find  no  plan  in  the  record  showing  the  location  of  the  buildings 
on  the  land  sought  to  be  partitioned,  and  are  not  convinced  by  the 
proof  adduced  that  the  partition  can  be  made  conveniently  in  kind. 

The  very  witnesses  who  a£Qrm  that  the  property  can  be  thus  divided, 
declare  that  a  line  dividing  the  land  equally  would  leave  more  build- 
ings on  one  tract  than  on  the  other.  They  add,  however,  that  the 
buildings  can  be  rolled  and  any  inequality  can  be  compensated  in 
money. 

There  exists  considerable  and  almost  irreconcilable  discrepancy  in 
the  testimony  touching  the  value  of  those  buildings  and  the  cost  of 
removal ;  the  appraisement  rising  to  $2550,  the  average  being  $850. 

The  valuation  put  on  the  whole  land  in  the  inventory  is  $3000. 

When  the  worth  of  the  land  and  that  of  the  buildings,  the  trouble 
ftnd  inconvenience  to  which  the  parties  would  be  driven  in  order  to 
dispose  the  buildings  so  as  to  make  the  two  halves  of  the  land  as  far 
as  possible  equally  valuable  and  the  sum  which  eventually  may  have 
to  be  disbuised  to  equalize  the  lots,— are  considered,  the  conclusion  is 
irresistible  that  plaintiff's  theory,  for  a  division  in  kind,  is  not  practi- 
cable without  injury.  R.  C.  C.  1340;  34  Ann.  969;  99  Ann.  805;  5 
Ann.  208. 

It  is  apparent  that  the  only  safe  way  in  which  the  differences  of  the 
parties  can  be  fairly  adjusted,  with  full  justice  to  all  concerned, 
among  whom  are  minors,  is  to  have  the  land  and  the  sugar-house,  etc., 
sold  on  such  terms  as  may  be  fixed  by  those  interested. 

It  is  unnecessary  to  pass  upon  plaintiff's  motion  for  an  amendment 
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of  the  iadgment.  He  asks  that  a  certain  sam  be  allowed  him,  which 
is  not  embraced  in  the  prayer  of  the  petition  and  is  not  at  issue.  It 
cannot  presently  be  considered,  as  it  may  hereafter  form  the  object  of 
a  demand  of  payment  oat  of  the  proceeds  of  sale  by  dae  proceedings 
and  at  the  proper  tim^. 

The  petition  contains  an  averment  that,  in  the  sale  by  plaintiff  of 
the  undivided  half  of  the  land,  which  presently  belongs  to  the  widow 
and  tutrix,  he  had  reserved  to  himself  and  wife  for  their  lives,  the  use 
of  certain  buildings  and  surroondings;  but  the  petition  does  not  ask 
judgment  on  that  subject.    It  simply  prays  for  a  partition. 

Besides,  it  appears  that  a  material  portion  of  the  property  has,  more 
or  less,  been  lost  by  excavation  and  otherwise  and  the  right  is  waived 
in  the  brief. 

It  18,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
^rom,  as  far  as  it  directs  the  sale  of  the  sugar-house,  etc.,  be  affirmed, 
and  tb at  in  other  respects  it  be  reversed;  and  it  is  now  ordered  and 
decreed  that  the  real  estate  descnbed  in  the  petition  and  which  had 
been  directed  to  be  partitioned  in. kind  be  sold  at  public  auction,  after 
compliance  with  all  legal  requirements,  by  the  Sheriff  of  West  Baton 
Rouge  Parish,  or  such  other  competent  officer  as  the  parties  may  desig- 
nate, and  on  such  terms  as  they  may  respectively  fix,  the  proceeds  to 
be  distributed  among  them  according  to  their  rights  and  according  to 
law,  and  that  the  costs  in  both  courts  be  paid  by  the  litigants  in 
proportion  to  their  relative  shares. 

Rehearing  refused. 


40    MSl 

45  ^1  No.  10,123. 

I  40    d&i\ 

\J^068\     Mrs.  Varina  B.  Gaither  vs.  T.  K.  Green,  Tax  Collector,  bt  al. 

I  40    382  I 

1117   979        '^^  minatM  of  the  procedloKS  of  the  Board  of  Commisflionert  of  the  Fifth  Leree  Distrioli 

:  40        862^'  wherein  a  five  mill  dlAtriot  leree  tax  appears  to  have  been  levied,  are  to  be  taken  aa  of 

122       100:$^  on  questionable  verity,  and  are  not  to  be  attacked,  and  proof  entered  into,  in  a  collateral 

proceeding  to  which  said  commissioners  are  not  made  parties,  to  show  that  they  aie 

false. 

Parol  evidence,  in  a  oollateral  action,  cannot  be  received  U>' eontmdiet  the  records  of  a  pabUo 

•  corporation,  which  are  required  by  law  to  be  kept  in  writing,  or  to  show  a  mistake  ia 

the  matters  therein  reooided. 

If  snch  record  be/al«0,  and  the  corporation''wfIl  not  correct  it,  a  party  interested  may,  by 

mandamns,  compel  it  to  make  correction  so  that  it  may  conform  to  the  truth. 

ICandamns  will  not  go  to  the  Board  of  Commi<Miioners  after  the  lew  of  the  tax  hat  ba«i 

completed,  the  tax  has  been  extended  on  the  assessment  roll,  and  the  roll  placed  in  the 

possession  of  the  tax  collector  for  collection,  because  it  would  be  nugatory  for  want  •' 

power  in  snoh  board  to  make  the  correction  that  is  required,  it  being  funetut  oJUto, 
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Tha  law  conllded  (ha  levy,  aBseaament  and  ooIleoUon  of  the  apeoial  tax  in  qneation  to  thraa 

diallnot  and  different  aeta  of  officiala : 

1 .    Ita  leTj  to  the  Board  of  Levee  Commiaaiunera. 

S.    Ita  eztenaion  on  the  {Mriah  asaeasment  roUa  to  the  pariah  aaeeaaora. 

3.    Ita  coUeotion  to  the  Stote  tax  collectora. 
Onee  a  tax  ia  in  ««m,  the  tax  roil  placed  In  the  handa  of  the  tax  ooUector,  and  tlia  loTying 

and  aaaoMing  of&cers  hare  become  Atnciut  ojlclo,  the  legality  of  gach  tax  cannot  be 

teated  with  the  oolleotor  alone. 
In  eaae  there  be  difflcuUy  in  interpreting  the  qualifying  worda  of  a  eentanoe,  the  rale  is  to 

apply  them  to  tnch  other  worda  or  phraaea  aa  ahall  immediately  precede  them  therein, 

rather  than  to  those  more  remote. 
Taxas  levied  nndar  the  authority  of  act  33  of  1879,  and  not  collected  prior  to  the  passage  of 

Act  44  of  ItfM,  were  not  abrogated  thereby.    They  were  preserved  and  kept  in  force 

after  the  passage  of  the  latter,  by  virtue  of  the  aaving  clause  contained  in  section  9  of 

saidaot. 
'a  eolUtoral  inquiry  into  the  legality  of  a  tax  levy,  or  assessment,  apparently  legal  and  valid 

on  ita  faoa,  cannot  be  entertained  in  an  injunctian  anit  against  the  tax  collector  alone, 

and  after  the  levjing  Or  assessing  officers  have  become  funetut  officio* 
Saeh  an  inqniry  may  be  gone  into  and  determined  in  such  a  anit  in  case  the  levy,  or  aaaeas* 

ment  is  void  on  its  faoe,  or  made  in  plain  violation  of  aome  provision  of  tiie  conatitution 

or  law. 

APPEAL  from  the  Nioth  District  Court,  Parish  of  Concordia. 
Toungf  J. 


Conner  dt  Conner  and  J.  N.  Luee,  for  PlaiDtiff  and  Appellee. 
Steele,  Oarrett  dk  Doggy  for  DefeDdanta  and  Appellants. 


The  opinion  of  the  Coart  was  delivered  bj 

Watkins,  J.  The  qaestions  raised  in  this  case  are  the  legality  and 
eooBtitauonality  of  the  five  mill  district  levee  tax  that  was  levied  in 
1886  for  the  Fifth  Levee  District. 

The  plaintiff's  contentions  are  : 

Firei'-Thtit  if  the  tax  is  claimed  to  have  been  levied  by  the  Com- 
aioners  of  the  Fifth  Levee  District  at  a  meeting  alleged  to  have  been 
held  on  the  22d  of  January,  1886,  at  Delta,  Loaisiana,  it  is  null  and 
▼old  because  there  was,  in  point  of  fact,  no  such  meeting  held,  and  no 
such  tax  levied ;  but  that  three  members  of  said  Board  of  Levee  Com- 
missioners did  meet  at  Vickshurgy  Misaieaippif  on  the  night  of  the  said 
22d  of  January,  and  then  and  there  attempt  to  levy  this  pretended, 
false  and  fraudulent  tax. 

Seeond^TliAt  if  the  legality  of  said  levy  be  conceded  in  this  re- 
spect, then  it  is  null  and  void,  because  act  33  of  1879,  creating  the 
Fifth  Levee  District,  was  repealed  by  act  44  of  1886,  and  such  taxes 
M  may  have  been  levied  under  the  former,  and  not  collected  prior  to 
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the  passage  of  said  repealing  act,  were  thereby  abrogated,  and  their 
collectioD  cannot  be  now  enforced  in  conseqnence  thereof. 

Third— ThAt  it  said  tax  was  levied  by  the  General  Assembly  in  sec- 
tion 8  of  said  repealing  statates,  it  is  anconstitational  and  void,  be- 
cause said  section,  thus  construed,  violates  articles  203  and  214  of  the 
Constitution. 

On  the  trial,  the  district  judge  held  that  the  tax  which  was  levied  by 
the  Commissioners  of  the  Fifth  Levee  District  on  the  22d  of  January, 
1886,  was  abrogated  by  reason  of  the  repeal  of  the  law,  under  the  au- 
thority of  which  the  levy  was  made  ;  that,  in  so  far  as  section  8  of  the 
repealing  statute  was  intended  to  opeiate  as  le^y  of  said  five  mill  tax 
by  the  General  Assembly,  the  law  was  unconstitutional,  and  could  not  " 
be  enforced ;  and  from  a  judgment  annulling  the  tax  and  perpetuating 
plaintiff'^s  injunction,  the  defendant  has  appealed. 

I. 

The  official  minutes  of  the  proceedings  of  the  Board  of  Levee  Com- 
missioners show,  that  they  levied  the  tax  in  question  at  a  meetingt 
duly  convened  and  held  at  Delta,  Louisiana,  on  the  22d  of  January, 
1886. 

Plaintiff's  counsel  sought  to  impeach  this  record  with  parol  evidence, 
but  the  introduction  of  it  was  successfully  resisted  by  defendants,  on 
the  grounds,  viz : 

Mrat— 'That  the  official  minutes  of  the  board  constitute  a  public  rec- 
ord which  imports  absolute  verity  on  its  face,  and  same  cannot  be  con- 
tradicted by  parol,  nor  attacked  in  collateral  proceedings  to  which 
said  commissioners  are  not  made  parties. 

Second— Bntf  if  parol  proof  be  deemed  admissible,  that  F.  S. 
Shields  was  not  a  competent  witness  by  whom  to  prove  its  falsity, 
because  he  was  a  member  of  the  board  and  attested  the  genuineness 
and  correctness  of  said  minutes  as  the  secretary  of  the  board. 

It  is  elementary] that  parorevidence  cannot  be  received  for  the  pur- 
pose of  impeaching  or  contradicting  the  records  of  judicial  proceed- 
ings and  the  decrees  of  courts ;  nor  for  the  purpose  of  explaining  or 
amplifying  a  legislative  or  congressional  enactment^  and  it  is  con- 
tended, on  the  part 'of  the  defendant,  that  a  similar  protection  is 
thrown  around  the  proceedings  of  such  political  or  municipal  corpora- 
tions as  the  Legislature  may  create. 

But,  in  our  view  of  this  question,  it  cannot  be  examined  and  decided 
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in  this  collateral  way,  and  in  a  suit  to  which  the  cominissionerB,  who 
levied  the  tax,  are  not  made  parties. 

It  is  BO  held  by  Judge  Cooley  in  his  treatise  on  taxation  in  the  fol- 
lowing terse  and  apposite  language : 

''  It  is  generally  held  that  the  returns  and  certificates  required  of 
an  officer,  in  the  performatice  of  official  duty,  are  to  be  taken  in  the 
proceeding  in  which  they  are  made,  as  of  unquestionable  verity. 
They  are  not  to  be  attacked,  and  proof  entered  into,  in  a  collateral 
proceeding,  to  which  the  ofUcer  is  not  a  party,  to  show  that  they  are 
false,^    Cooley  on  Taxation,  p.  195. 

This  principle  is  in  consonance  with  the  views  expressed  by  Mr. 
Justice  Dillon  on  the  subject: 

''  Farol  evidence,  in  a  collateral  action,  cannot  be  received  to  contra- 
diet  the  records  of  a  public  corporation ,  required  by  law  to  be  kept  in 
writing,  or  to  show  a  mistake  in  the  matters  therein  recorded. 

''  The  remedy  is  to  have  him  (the  officer),  if  in  office,  to  correct  the 
record  according  to  the  truth."    1  Dillon's  Mnnic.  Corp.,  Sec.  236. 

This  opinion  is  maintained  by  the  courts  of  our  sister  States,  and 
the  following  quotation  is  selected  from  a  leading  case  in  Connecticut : 
''  If  a  town  corporation  makes  an  erroneous  record  of  its  proceed- 
ings, this  cannot  be  contradicted  in  a  collateral  action. 

"  In  such  action  the  record  is  conclusive.  If  false,  and  the  corpora- 
tion will  not  correct  the  record,  a  party  interested  may,  by  mandamus, 
compel  it  to  make  the  correction."  Boston  Turnpike  Company  vs. 
Pomfut,  20  Conn.  500. 

But  even  this  remedy  must  be  seasonably  applied. 
It  will  be  too  late  to  resort  to  mandamus  after  the  officers  of  the 
board,  or  corporation,  have  become  functus  offlcii. 
On  this  subject  Mr.  High  says : 

<<  Mandamus  will  not  go  to  a  board  of  supervisors,  requiring  them 
to  make  corrections  in  the  assessment  of  taxes  for  the  county,  after 
the  assessments  have  been  completed,  and  warrants  have  been  issued 
to  the  receiver  of  taxes,  and  the  matter  has  passed  beyond  the  control 
of  the  supervisors,  since  the  writ  would  be  nugatory  if  issued,  and  the 
role  is  well  established  that  mandamus  will  never  issue  when  it  would 
be  nugatory,  from  want  of  power  in  the  respondent  to  perform  the  act 
requiredJ^    High's  Ex.  Legal  Rem.,  Sees.  140, 141. 

This  agreement,  in  opinion  of  text  writers  of  first  ability,  appears 
to  our  minds  conclusive  and  their  reasoning  irresistible. 
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It  is  equally  clear  to  oor  minds  that  this  ia  a  collateral  proceeding — 
a  third  opposition,  coapled  with  an  injunction  against  the  enforcenoLent 
of  the  taXy  and  wherein  the  tax  collector  is  the  Mole  defendant. 

The  Legislature  required  the  commissioners  to  levy  the  tax  '<  pay- 
able on  the  assessment  roll"  of  each  current  year.  Sec.  8  act  33  of 
1879. 

It  imposed  upon  them  no  other  duty.  That  duty  is  separate  and 
quite  distinct  from  that  imposed  on  the  assessor. 

The  law  has  confided  the  levy,  assessmeot  and  collection  of  the  spe- 
cial  tax  in  question  to  three  sets  of  officials : 

1.  Its  levy,  to  the  Board  of  Levee  Commissioners. 

2.  Its  extension  on  the  assessment  roll,  to  the  patish  assessor. 

3.  Its  collection,  to  the  State  tax  collector. 

There  is,  between  their  respective  duties,  a  line  of  demarcation  that 
is  well-defined  and  clear. 

It  is  essential  to  the  validity  of  the  tax  that  proper  and  legal  pro- 
eeedings  should  be  taken  in  its  levy  and  extension  on  the  assessment 
roll,  because  it  is  through  the  correct  performance  of  the  duties  as- 
signed that  the  tax  is  brought  into  existence.  But  once  in  ease,  and  the 
tax-roll  placed  in  the  possession  of  the  collector,  the  levying  and  as- 
sessing officers  cease  to  have  any  relation  to  the  tax,  and  are  functus 
officii. 

At  this  stage  the  legality  of  neither  the  levy  nor  the  assessment  can 
be  tested  by  either  injunction  or  mandamus,  directed  against  the  collec- 
tor alone. 

This  contention  of  the  plaintiff  cannot  be  sustained,  and  the  district 

judge  decided  correctly. 

IL 

Act  44  of  1886  only  purports  to  repeal,  in  express  terms,  that  por- 
tion of  act  33  of  1879  which  creates  the  Pifth  Levee  District,  and  it 
purports  to  create  in  lien  thereof  tlie  Pifth  Louisiana  Levee  District. 
Additional  territory  was  given  to  the  aew  district,  and  provision  was 
made  for  the  appointment  of  other  commissioners  to  take  charge  of, 
and  administer  its  affairs.  It  is  clear,  tlien,  from  this  staternent, 
that,  in  all  other  respects  tlian  the  one  first  mentioned,  said  act  33  re- 
mains in  force,  and  has  effect,  except  in  so  far  as  its  provisions  arem- 
consistent  with  those  of  said  repealing  law.  39  Ann.  439,  State  of  Lou- 
isiana vs.  Natal ;  93  U.  S.  266,  Bronghton  vs.  Pensacola. 

On  this  liypotliesis  the  plaintiff  mu^f  place  her  reliance  in  establish- 
ing the  abrogation  of  the  tax  upon  an  implied,  and  not  on  an  expi-ess, 
repeal  of  the  law. 
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Id  opposition  to  her  contention  defendant's  coiiDsel  attracts  atten- 
tion to  the  saving  clause  contained  in  section  9  of  the  repealing  act, 
and  which  is  conched  in  the  following  words,  yiz : 

**  That  nothing  in  this  act  shall  deprive  this  district  of  its  share  of 
the  Qeneial  Engineer  Fand,  and  that  all  taxes  hereafter  collected  on  the 
rolls  of  the  Fifth  Levee  District,  as  now  existing,  shall  be  trans- 
ferred to  the  credit  of  the  Fifth  LouieiarM  Levee  District,"  etc. 

He  relies  on  this  clauf^e  as  protecting  the  tax. 

His  theory  is,  that  this  provision  of  the  statute,  directing  that  "  all 
taxes  hereafter  collected  on  the  rolls  of  the  Fifth  Levee  District  *  * 
shall  be  transferred  to  the  Fifth  Louisiana  Levee  District,"  of  necessity 
implies,  and  presupposes  the  continued  existence  and  enforceability  of 
sach  taxes. 

Bat  a  different  construction  has  been  placed  upon  it  by  the  judge  a 
gno,  and  which,  in  substance  is,  that  the  phrase  ^*  as  now  existing  "  re- 
fers to  the  rolls,  and  not  to  the  Fifth  Levee  Distiict;  and  he  argues 
therefrom  that,  if  the  taxes  thereafter  collected  on  the  rolls,  as  then 
existing,  are  alone  to  be  traoeferred  to  the  credit  of  the  new  district, 
the  tax  in  question  was  not  embraced  in  its  provisions,  from  the  fact 
that,  on  the  2d  of  July,  1866 — the  date  said  act  44  was  signed  and  pro- 
mulgated— it  had  not  been  extended  on  the  assessment  rolls  of  that 
year. 

But  we  are  of  opinion  that  the  quoted  clause  is  not  susceptible  of 
such  construction. 

In  case  there  be  diflQculty  in  interpreting  the  qualifying  words  in  a 
sentence,  the  rule  is  to  apply  them  to  such  other  words  or  phrase  as 
shall  immediately  precede  them  therein,  rather  than  to  those  more 
remote. 

To  apply  the  phrase  *'  as  now  existing  "  to  the  word  ''  rolls,"  in  the 
sense  of  the  opinion  of  the  judge  a  quo,  necessarily  involves  the  com- 
plete elision  of  the  phrase  '*  of  the  Fifth  Levee  District,"  and  thus 
results  in  the  entire  reformation  of  the  sentence. 

We  do  not  feel  ourselves  at  liberty  to  do  this. 

The  language,  as  employed  in  the  legislative  enactment,  is  a  man- 
date unto  us ;  and  we  cannot  consent  to  any  construction  of  it  that 
would  do  violence  to  its  letter  or  spirit ;  but,  in  thus  expressing  our 
opinion,  we  do,  not  mean  to  criticize  the  views  expressed  by  our 
learned  brother  of  the  lower  court,  for  whose  opinion  we  entertain  a 
high  regard. 

In  our  view,  the  plain  significance  of  the  clause  under  consideration 
is,  that  all  taxes  which  had  been  levied  by  the  Commissioners  of  the 
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Fifth  Levee  District  antecedent  to  the  passage  of  the  repealing  stain te, 
and  which  might  be  subsequently  collected  on  the  rolls  of  th%t  district 
as  that  district  existed  when  said  repealing  statute  was  enacted, 
should  be  transferred  to  the  credit  of  the  Fifth  Ltmisiana  Levee 
District. 

Instead  of  abrogating  the  taxes  which  had  been  levied  under  the 
law  of  1879,  it  was  the  clearly  expressed  intention  of  the  Legislature 
to  leave  them  in  praprio  vigore.  Had  such  not  have  been  the  legis- 
lative intent,  this  guarded  phrase  would  not  have  been  employed,  but 
another,  that  would  have  been  unmistakable  in  its  terms. 

The  tax  in  question  was  not  abrogated  by  the  provisions  of  Act  44 
of  1886,  and  in  this  respect  the  opinion  of  the  district  judge  was  in 
error. 

III. 

The  views  expressed  in  the  preceding  paragraph  render  it  unneces- 
sary for  us  to  pass  upon  the  constitutionality  of  Section  8  of  Act  44  of 
1886,  whereunder  it  is  suggested  that  the  General  Assembly  has  levied 
a  five  mill  district  levee  tax. 

The  plaintiff's  proposition,  as  we  take  it,  is  stated  and  argued  in  the 
alternative  that  we  should  decide — with  the  district  judge — that  the 
tax  in  question  was  abrogated,  and  attempted  to  be  replaced  or  sap- 
plied  by  this  legislative  tax. 

As  the  former  exists  and  may  be  enforced,  there  is  no  room  for  snch 
an  hypothesis,  and  the  construction  of  the  act  is  not  drawn  in  question 
and  it  was  error  of  the  judge  a  quo  to  so  decide. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reversed,  the  demands  of  the  plaintiff  rejected,  her 
injunction  dissolved,  and  all  costs  of  both  courts  taxed  against  her. 


On  Application  for  Reheakino. 

Plaintiff  and  appellee  complains  of  our  opinion  on  several  grounds. 

First— Thht  it  holds  parol  evidence  to  be  inadmissible  in  a  collateral 
proceeding  to  which  the  levee  commissioners  were  not  made  parties — 
a  ground  of  objection  not  taken  in  the  lower  court  by  defendant's 
counsel. 

Possibly  this  precise  objection  was  not  urged  in  the  court  a  qua;  but 
plaintiff's  counsel  evidently  considered  that  it  was,  as  his  brief  on  the 
hearing  of  the  case  will  attest.  Indeed,  we  selected  therefrom  some 
of  the  most  pertinent  authorities  that  are  cit«d  in  the  opinion. 
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Second-  That  the  folio  wing  enunciation  of  the  opinion,  viz:  "Bat 
once  (the  tax)  in  esse,  and  the  tax  roll  placed  in  the  possession  of  the 
collector,  the  levying  and  assessing  oflicers  cease  to  have  any  relation 
to  the  tax  and  are  funcU  officii.  At  this  stage  the  legality  of  neither 
the  levy  nor  the  assessment  can  be  tested  by  either  injunction  or  man- 
damns  directed  against  the  collector  alone,"  is  opposed  to  the  settled 
jurisprndence  of  this  Courts  and,  in  proof  of  this  assertion,  he  cites 
the  following  cases,  viz:  36  Ann.  801,  Cobb  vs.  McGuire,  tax  collector; 
36  Ann.  804,  Enanlt  vs.  McGuire,  tax  collector;  36  Ann.  960,  Budd  vs. 
Houston,  tax  collector;  35  Ann.  996,  Jones  vs.  Rains,  tax  collector;  33 
Ann.  833,  Surgett  vs.  Chase,  tax  collector;  33  Ann.  843,  Brown  vs. 
Houston,  tax  collector;  30  Ann.  1086,  Gonzales  vs.  Lindsey,  tax  col- 
lector. 

A  simple  glance  at  the  opinions  referred  to  will  demonstrate  the 
error  counsel  has  fallen  into.  The  legality  vel  non  of  the  levy  of  the 
tax  under  consideration  in  this  case,  is  dehors  the  proceedings  of  the 
Board  of  Levee  Commissioners,  exclusively.  If  there  is  any,  the  ille- 
gality is  intnnsicaL  On  the  contrary,  the  illegality  of  the  tax  under 
discussion  in  tlie  quoted  cases  was .  either  fundamental  or  extrinsicaL 
It  was  apparent  upon  the  face  of  the  tax  record,  or  raised  on  the  law. 

In  30  Ann.  1085,  Gonzales  vs.  Lindsey,  the  objection  urged  to  the  tax 
was  that  the  levy  was  in  excess  of  the  rate  of  taxation  permitted  by 
law. 

In  33  Ann.  833,  Surgett  vs.  Chase,  the  question  was  the  constitution- 
ality vel  nan  of  a  twenty  mill  levee  tax,  it  being  in  excess  of  the  ten 
mill  limitation. 

In  Brown  vs.  Houston,  33  Ann.  843,  the  question  was  whether  a  tax 
on  a  lot  of  Pennsylvania  coal,  on  sale  in  New  Orleans,  was  in  contra- 
vention of  the  United  States  Constitution. 

In  Jones  vs.  Raines,  35  Ann.  996,  the  plaintiff  claimed  the  nullity  of 
a  tax  levied  on  a  saw-mill,  on  the  ground  that  it  was  exempt  under 
Article  207  of  the  Constitution^ as  property  employed  in  the  manufac- 
tare  of  wood. 

In  Enault  vs.  McGuire,  36  Ann.  804.  a  similar  question  was  raised 
as  to  the  exemption  of  a  certain  alleged  place  of  public  worship. 

Cobb  vs.  McGuire,  :J6  Ann.  800,  was  dismissed,  because  this  Court 
was  without  jurisdiction. 

In  Budd  vs.  Houston,  36  Ann.  959,  the  tax  collector  and  recorder 
were  enjoined  from  placing  a  tax  title  on  record,  on  the  ground  that 
there  existed,  in  the  proceedings  leading  up  to  the  sale,  ceitain  ''rad- 
24 
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ical  defects'*'*  which  were  not  enumerated  in  the  opinion.  Bat  enoagh 
can  be  gleaned  from  it  to  show  that  the  acts  of  the  tax  collector  were 
directly  assailed. 

The  mooted  question  was  the  authority  of  the  tax  collector  to  stand 
in  judgment  for  tlie  State. 

The  plaintiff  was  appellant  from  a  judgment  dismissing  the  suit,  on 
the  ground  that  her  petition  disclosed  no  cause  of  action. 

The  Court  held  that  "  it  is  well  settled  that  when  an  officer  is  pro- 
ceeding to  coUect  a  State  tax  illegally,  either  on  account  of  a  void 
assessment  or  irregularity  in  the  mode  of  collecting,  •  •  ♦  the  pro- 
ceedings may  be  arrested  by  injunction  in  a  suit  against  the  officer 
alone." 

There  is  no  question,  in  our  minds,  of  the  correctness  of  the  views 
expressed  in  those  cases ;  and  there  is  nothing  in  the  opinion  we  have 
quoted  from  that  militates  against  our  opinion  in  the  instant  case.  Ita 
object  and  purpose  were  to  decide  that  a  collateral  enquiry  into  the 
legality  of  a  tax  levy,  apparently  legal,  and  valid  on  its  face,  could  not 
be  gone  into,  in  an  injunction  suit,  against  the  tax  collector  alone.  It 
was  not  the  object  or  purpose  of  the  opinion  to  hold  that  a  levy,  or  an 
assessment  void  on  its  face,  or  in  plain  violation  of  the  Constitution  or 
the  law,  could  not  be  tested  in  such  a  suit,  and  with  the  tax  collector 
alone.  The  fact  that,  notwithstanding  the  views  we  entertained  on 
this  blanch  of  the  case,  we  entertained  and  decided  the  controversy  in 
relation  to  the  legality  of  the  tax,  is  conclusively  against  plaintiff 'r 
hypothesis. 

Third— Th^t  it  erroneously  holds  that  this  is  a  collateral  attack  oo 
the  proceedings  of  the  levee  board. 

In  support  of  this  contention  her  attorney  cites  the  following  cases 
as  defining  what  is  a  collateral  attack,  viz :  36  Ann.  844,  Gerac  vs. 
Guilbeau;  35  Ann.  893,  Ludeling  vs.  McGuire^  29  Ann.  112,  Lannes 
vs.  Workingmen's  Bank  j  30  Ann.  871,  Workingmen's  Bank  vs.  Lannes. 

The  first  three  of  these  cases  were  injunction  suits  restraining  sher- 
iffs' sales,  at  the  instance  of  creditors  of  tax  delinquents,  of  property  in 
the  possession  of  purchasers  at  tax  sales,  under  recorded  tax  titles ; 
and  the  same  were  perpetuated  on  the  ground  that  the  validity  of  tax 
titles  could  not  be  tested  in  such  collateral  way. 

The  last  of  the  four  was  a  direct  action.  The  views  expressed  in 
each  of  those  cased  meet  our  unqualified  approbation.  They  are  only 
illustrations  of  what  are  collateral  proceedings,  and  do  not  conflict 
with  the  views  expressed  in  our  opinion  herein. 

Fourth — That  the  opinion  was  in  error  in  assuming  that  the  plain- 
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tiff's  property  was  under  seizure.  This  may  be  true;  but  there  is  an 
allegation  in  her  petition  to  the  effect  that  demand  bad  been  made  on 
her  by  the  sheriff  for  the  payment  of  the  tax  complained  of,  and  she 
was  advised  that  if  she  did  not  pay  the  same  her  propeity  would  be 
seized  and  sold  in  satisfaction  thereof. 

In  view  of  this  averment,  we  must  confess  our  surprise  at  the  state- 
ment in  connseFs  brief  that  ^'no  property  had  been  seized,^ 

There  is  no  practical  difference  between  an  actual  seizure  and  one 
that  is  apprehended. 

Bat,  if  his  intimation  were  correct,  this]] would  be  an  hypothetical 
case;  and  it  is  hardly  to  be  believed  that  he  would  insist  upon  that 
view  being  entertained  by  us. 

Fifth — That  if  the  five  mill  tax,  levied  by  the  Commissioners  of  the 
Fifth  Levee  District  for  the  year  1886,  is  maintained,  plaintiff's  prop- 
erty will  be  subjected  to  a  double  tax,  inasmuch  as,  under  Act  44  of 
1886,  creating  the  Fifth  Louisiana  Levee  District,  the  General  Assem- 
bly levied  a  five  mill  tax  for  the  same  year. 

Hence,  it  is  argued  that  our  opinion  is  in  error  in  holding  the  former 
valid,  as  the  latter  necessarily  excludes  it;  or,  if  the  former  be  main- 
tained the  latter  must  be  invalidated. 

As  we  understood  plaintiff's  petition,  it  was  aimed  at  the  five  mill 
tax  that  was  levied  by  the  commissioners  on  the  22d  of  January,  1886; 
and  the  constitutional  power  of  the  Legislature  to  levy  the  tax  indi- 
cated in  Act  44  of  1886,  was  drawn  in  question,  only  in  the  alternative 
that  we  should  hold  the  former  was  not  enforceable.  It  was  mani- 
festiy  the  intention  of  the  plaintiff  to  resist  the  collection  of  but  one 
taxy  and  our  opinion  was  properly  limited  to  its  consideration: 

Rehearing  refused. 


No.  10,077.  r«  ,^i 
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Mbkchants'  Mutoal  Insurance  Compant  vs.  Board  of  Assessors,     1 4o    m 

121      758 
BT  AL.  I 1 

Neither  the  State  nor  the  eityof  New  Orleani)  can  be  reqaired  to  eire  en  appeal  bond. 

The  State  Tax  Collector  and  the  Board  of  AsBeasors  are  State  fanctionariea,  and  their 

appeal  is  the  appeal  of  the  State,  and  no  bond  is  necessary  to  perfect  it. 
Sec.  13  of  Act  96  of  1888,  which  provides  for  the  filling  by  each  taxpayer  of  a  list  of  his 

property,  to  be  delivered  to  the  assessor,  is  not  mandatory.  '  It  provides  no  penalty  for 

Bon-eompliance,  and  cannot  prodaoe  the*  effect  of  shntting  oat  the  taxpayer  from  aU 

relief,  owing  to  his  omission. 
It  ie  nnneoesaary  to  addace  evidence  to  Justify  an  assessment  apparently  legally  made.    It 

stands  until  it  is  shown  to  be  erroneoas  by  satisfactory  proof. 
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AssMson  ought  not  to  permit  assessments  to  bo  made  by  others.  Their  sworn  duty  Is  to 
value  the  property  themselves. 

The  rule  is  well  settled  as  regards  corporations,  that  they  are  liable  to  assessment  only  for 
the  excess  of  the  market  value  of  their  capital  stock  over  and  above  that  of  its  tangible 
property  otherwise  assessed  and  taxed. 

Satisfactory  proof  that  an  assessment  of  the  taxable  property  of  a  corporation  is  unwar- 
ranted and  excessive,  justifies  a  reduction  to  a  reasonable  amount. 

APPEAL  from  the  Civil  District  Court  for  the  Parisli  of  Orleans. 
TUeot,  J. 

W.  8,  Benedict  for  Plaintiff  and  Appellee. 

W.  JET.  Eogers,  City  Attorney,  and   Wynne  Bogera,  Assistent  City 
Attorney,  for  Defendants  and  Appellants. 


>^ 
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On  Motion  to  Dismiss. 
The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    This  is  a  suit  for  the  redaction  of  assessment  on  the 
A     property  described  in  the  petition. 
y^  The  city  of  New  Orleans,  the  State  Tax  Collector  and  the  Board  of 

^'  Assessments  were  made  defendants. 

There  was  judgment  in  favor  of  the  plaintiff,  from  which  the 
defendants  appealed. 

The  motion  to  dismiss  the  appeal  is^  substantially,  on  the  ground 
that  there  is  no  bond  of  appeal  filed  and  none  required  by  the  order 
of  appeal. 
It  is  evident  that  the  real  and  only  parties  in  interest  in  this  litiga- 
•  tion  are  the  plaintiff  and  the  State  and  city  of  New  Orleans.     The 

Tax  Collector  is  a  State  official  and  the  Board  of  Assessors  a  State 
functionary.  Neither  the  State  nor  the  city  of  New  Orleans  are 
required  to  ^ive  an  appeal  bond;  they  are  expressly  exempted  from 
any  sach  requirement,  and  as  the  defendants  are  representatives  of 
one  or  the  otlier,  there  is  no  significance  whatever  in  the  omission  of 
such  bond. 
The  motion  is,  therefore,  denied. 

On  the  Merits. 

Bbrmudbz,  C.  J.  This  is  a  proceeding  for  a  reduction  of  assess- 
ments of  property,  as  excessive  and  illegal. 

From  a  judgment  making  the  reduction  this  appeal  is  taken. 

The  evidence  shows  that  seasonable  application  was  made  for  the 
reduction,  but  that  it  was  not  allowed.  On  appeal  to  other  authority 
no  relief  was  had. 

It  is  established  by  the  president,  the  secretary  and  the  cashier  of 
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the  company  that  the  statement  which  they  handed  i«  a  correct 
exhibit  of  the  taxable  property  of  the  corporation  and  of  the  value 
thereof. 

The  stock  was  assessed  at  its  cash  or  market  valae,  55  on  a  par 
valae  of  100~$330,000.  After  deduction  of  the  real  estate,  etc., 
$223,000,  and  of  various  stocks  owned  in  different  corpoiations,  $41,000, 
the  balance  was  $65,000,  all  in  round  figures. 

This  would  appear  to  be  sufficient  to  justify  the  relief  asked. 

The  defence,  however,  in  the  shape  of  a  peremptory  bar,  is  that  the 
plaintiff  has  not  complied  with  Section  13  of  Act  No.  96  of  1882,  which 
provides  for  the  filling  out  by  each  taxpayer  of  a  list  of  his  property. 

It  may  be  that  this  direction  was  not  followed,  but  to  the  omission 
the  law  has  attached  no  penalty.  The  provision  is  not  mandatory, 
and  failure  to  comply  with  it  cannot  have  the  effect  of  shutting  out  ^ 

plaintiff  from  the  relief  asked.  ^^^ 

The  rule  U  well  settled  that  corporations  are  liable  to  assessments  v^ 

only  for  the  excess  of  the  market  value  of  their  capital  stock  and  ^V\^ 
above  that  of  its  tangible  property.    31  Ann.  475;    3  Ann.  20;  34   ^         AJ^t^^^" 
Ann.  618. 

It  is  also  well  established  that  assessments  legally  made  are  prima 
fade  correct,  and  stand  until  shown  to  be  erroneous  by  substantial 
evidence. 

There  was,  then,  no  necessity  for  the  defence  to  have  shown  how 
and  why  the  assessments  were  made  in  this  case,  unless  in  rebuttal ; 
bat  the  testimony  of  the  witness  produced  proves  that  Ae,  a  mere 
clerk,  made  the  assessments,  which  afterwards  were  accepted  and 
placed  upon  the  rolls. 

It  may  well  be  here  to  observe  that  assessors  ought  not  to  permit 
asseasments  to  be  made  by  irresponsible  parties,  when  the  law  imposes 
that  duty  upon  them,  and  they  have  sworn  to  perform  it. 

That  testimony  shows  the  ways  and  means  by  which  the  witness 
arrived  at  the  valuation  of  the  taxable  property  of  the  plaintiff  cor- 
poration. They  are  clearly  at  variance  with  the  law  and  do  not 
realize  the  true  condition  of  things.  Even  were  that  testimony  lucid 
and  intelligible,  which  it  is  not,  far  from  supporting,  it  would  only 
be  destructive  of  the  assessments  complained  of. 

The  district  judge  correctly  found  that  the  reduction  asked  was 
reasonable  and  proper,  and,  adding  to  the  net  value  of  the  stock  that 
of  the  real  estate,  concluded  that  the  total  of  assessment  should  be 
$288,683  50,  and  that  the  tax  thereon  should  be  accepted  without 
interest  or  penalty. 

Judgment  affirmed. 
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No.  10,108. 
Joseph  Dea^rmond  vs.  Joseph  St.  Amamt. 

In  this  action  for  malioions  proseoation  the  evidence  fails  to  establish  that  the  defendant 
acted  with  malioe  and  without  probable  oaose,  which  are  essential  to  support  saoh  a 
suit. 

APPEAL    from    the    Twenty -second    Dutrict    Coart,  Parish    of 
Ascension.    JDuffelj  J. 

B.  N,  Sims  and  B.  N.  Fugh  for  Plaintiff  and  Appellant. 

White  dk  Saunders  and  B,  McGulloch  for  DefendaDt  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  This  is  an  action  for  defamation  of  character  and 
malicious  prosecution. 

The  defamation  of  character  alleged  consists  merely  in  making 
public  statements  that  plaintiff  was  guilty  of  the  crime  for  which  he 
was  arrested  and  prosecuted  upon  the  affidavit  of  defendant.  Mani- 
festly the  slander  is  merged  in  the  prosecution,  and  if  the  prosecution 
is  not  actionable,  neither  is  the  slander. 

The  record  shows  that  an  attempt  was  made  in  the  night  time  to 
burn  down  defendant's  store.  It  was  a  palpable  attempt  at  delib- 
erate arson,  only  thwarted  by  a  fortunate  discovery  and  alarm  in  time 
to  extinguish  the  flames. 

Arson  is  one  of  the  most  dangerous  and  cowardly  of  all  crimes,  and 
none  is  calculated  to  impress  its  victim  with  a  deeper  sense  of  alarm 
and  insecurity.  It  was  natural  that  defendant  should  have  been 
anxious  to  discover  and  punish  the  perpetrator  of  such  a  crime. 

He  employed  a  professional  detective  in  New  Orleans  and  brought 
him  to  the  parish  to  aid  him  in  ferreting  out  the  criminal.  Evidt^nce 
was  obtained  pointing  to  one  Joseph  Gu^ry  as  the  guilty  person,  and 
he  was  arrested  and  confined  in  the  parish  jail. 

While  so  confined  he  made  to  the  sheriff  a  most  circumstantial  con- 
fession to  the  effect,  substantially,  that  he  had  been  engaged  by 
plaintiff  to  burn  the  store;  that  they  had  gone  together  and  set  fire 
to  it;  that  Dearmond  had  told  him  that  a  mercantile  rival  of  defend- 
ant had  promised  to  give  $15(M)  for  the  burning  of  defendant's  store ; 
that  plaintiff  had  gone  early  next  day  to  the  rival's  store  to  claim  the 
reward,  but  that  the  merchant  had  refused  to  pay,  because  the 
attempt  had  not  succeeded. 

This  confession,  repeat>ed  several  times,  was  communicated  by  the 
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sheriff  to  the  defeudaut  and  also  to  the  district  attorney,  and,  after 
couBultation  between  the  tliree,  it  \va8  determined  that  plaintiff  nhould 
be  arrested.  The  district  attorney  prepared  an  unqualified  affidavit 
charging  plaintiff  with  the  crime,  but  defendant  declined  to  make  it 
in  that  form,  saying  that  he  could  only  swear  from  information 
received  and  not  of  his  own  knowledge ;  whereupon  the  affidavit 
was  so  changed,  and  defendant  made  oath  to  it  before  the  judge,  who 
issued  his  warrant  for  the  arrest  of  plaintiff. 

Unwilling,  however,  to  have  the  arrest  made  without  further  inquiry, 
the  defendant  asked  time  to  make  such,  and  it  was  determined  that  the 
waiTant  might  be  held  subject  to  his  discretion,  after  further  investi- 
gation. Defendant  thereupon  engaged  another  detective  from  New 
Orleans  'Jo  assist  him  in  further  investigations.  After  several  days 
thus  employed,  resulting  in  the  discovery  of  various  circumstances 
tending  to  confirm  the  confession  of  Guedry,  the  arrest  was  made 
by  defendant  and  the  detective,  to  whom  the  sheriff  had  given  the 
warrant,  and  plaintiff  was  incarcerated. 

It  turned  out  that  Gu^dry^s  coufension  had  been  obtained  by  the 
sheriff  under  threats  of  the  certainty  of  his  conviction  and  under 
promises  that  if  he  would  tell  all  he  *  should  be  set  free.  Of  course, 
•uch  confession  was  inadmissible  as  evidence  for  any  purpose,  and 
upon  the  preliminary  examination  before  the  judge  Guedry  was 
discharged. 

On  the  following  day  the  district  attorney  entered  a  nolle  prosequi  in 
the  case  of  plaintiff  and  he  was  discharged,  after  a  confinement  of 
aboat  one  week. 

Neither  defendant  nor  the  district  attorney  was  informed  of  the 
threats  and  promises  by  which  the  confession  of  Guedry  was 
obtained. 

The  sheriff  admits  that,  after  getting  the  confession,  he  suggested 
to  defendant  to  make  an  affidavit  against  plaintiff.  The  district 
attorney  states  that,  having  no  reason  to  doubt  its  truth,  he  '' consid- 
ered that  confession  alone  sufficient  for  him  to  advise  the  affidavit  and 
warrant." 

If  plaintiff  is  innocent  of  this  heinous  charge,  as  the  law  presumes 
him  to  be,  he  has  undoubtedly  suffered  a  great  wrong ;  and  for  him  to 
be  compelled  to  bear  it  without  redress  is,  indeed,  a  hardship,  but  it  is 
one  of  those  sacrifices  which  the  individual  is  required  to  make  to  the 
interests  of  society.  It  is  not  only  the  lawful  right,  but  the  civil  duty 
of  eveiy  citizen,  to  set  on  foot  criminal  proceedings  whenever  he  be- 
lieves honestly  and  on  reasonable  gi*ounds  that  a  crime  has  been  com- 
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mitted.  The  social  interests  require^  and  the  law  invites  him  thud  t^ 
aid  the  State  in  the  discovery  and  punishment  ot  crime  ;  and  it  would 
be  equally  unjust  and  impolitic  to  make  him  a  guarantor  of  the 
success  of  the  prosecution,  or  to  make  its  failure  an  actionable  wrong. 

Hence,  the  law  wisely  holds  the  prosecutor  harmless  in  such  a  case, 
notwithstanding  the  acquittal  of  the  person  accused,  unless  his  con- 
duct has  been  tainted  by  two  concurrent  vices  :  1.  Malicious  motive. 
2.  Want  of  probable  cause,  i.  e.,  absence  of  reasonable  grounds  for 
believing  in  the  truth  of  the  charge  made. 

.  From  the  huge  volume  of  testimony  in  this  case  we  have  selected 
and  detailed  a  few  of  the  pertinent  and  indisputable  facts,  the  effect 
of  which  is  not,  in  our  judgment,  destroyed  by  any  others  of  the 
numerous  facts  and  circumstances  proved.  It  would  serve  no  useful 
purpose  to  discuss  the  latter.  Suffice  it  to  say  that  the  record  fully 
satisfies  us  that  the  defendant  acted  throughout  in  good  faith,  fronoL 
honest  motives,  on  probable  and  reasonable  grounds,  and  without 
malice,  express  or  implied. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled  and  set  aside,  and  that  there  be 
now  judgment  in  favor  of  defendant,  rejecting  the  demand  of 
plaintiff^  at  the  latter's  cost  in  both  courts. 


No.  10,120. 
40  ^jj  Heirs  op  Rbbecca  Dohan  vs.  Robert  Murdock. 

62    181 

5g  1303      The  recitala  ooDUined  in  a  deed  that  is  offered  in  evidence  in  proof  ef  title,  cannot  be 

40   ggl  considered  le  evidence  of  the  domioUe  of  the  parties  when  it  is  »  necessary  element  of 

^ 1'  title.    In  this  case  their  domicile  should  be  affirmatively  proved. 


A 


PPEAL  from  the  Ninth  District  Court,  Parish  of  Tensas. 
Toung,  J. 


Wade  H.  Yaung  for  Plaintiffs  and  Appellees. 

Steele  Garrett  d  Dagg  for  Defendant  and  Appellant : 
In  a  petitory  action  the  claimant  must  allege  and  prove  every  material  fact  neceeeary 
to  establish  ffood  and  perfect  title  in  himself  before  he  can  lecover.    C.  P.  44. 
The  whole  harden  of  proof  is  upon  the  plaintiff  in  a  petitory  action.    He  mnst  make 
his  title  certain ;  to  make  it  possible,  or  even  probable,  will  not  suffice.    C.  P.  44;  S9 
Ann.  371;  19  Ann.  131 ;  18  Ann.  39,  507. 
>    The  rule  that  evidence  received  without  objection  will  be  given  effect  even  where  the 
issue  is  not  made  by  the  pleadings  will  not  be  extended  so  as  to  permit  the  reoord  of  a 
deed  which  is  offered  and  received  for  the  purpose  of  showing  the  conveyance  of  title— 
to  have  the  effect  of  proving  residence  or  domicile  of  the  parties,  or  where  there  is  no 
tooh  averment  in  the  pleadings.    Jonea  vs.  Real,  1  Ann.  SOO. 
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Words  of  dMcription  used  in  notarUl  acts  or  judicial  proceedings  not  uecessary  to  the 
purposes  of  contract,  or  to  the  Jarisdiction,  do  not  make  proof  of  domicile,  and  this  rale 
has  greater  force  where  the  deed  or  contract  is  by  private  act  and  not  signed  by  the 
party  whose  domicile  is  sought  to  be  shown  by  it.  New  Orleans  vs.  Shepard,  10 
Ann.  268. 

A  possessor  in  good  faith  is  one  who  holds  title  translative  of  property,  and  has  Jast 
cause  to  believe  himself  to  be  themaster  of  the  thing  which  he  possessed.  C.  C.  3451. 
The  possessor  in  good  faith  cannot  be  required  to  account  for  the  revenues  received 
before  any  claim  for  restitution  is  made,  and  he  is  entitled  to  be  reimbursed  the  expenses 
he  has  incurred  upon  the  property  before  he  can  be  evicted  from  it.    C  C  4453. 


The  opiDion  of  the  Court  wad  delivered  by 

Watkins,  J.  This  ia  a  petitory  action  for  the  recovery  of  an  undi- 
vided one-half  interest  in  the  property  known  as  the  Ashland  planta- 
tion, ftitnated  in  the  parish  of  Tensas,  this  State.  It  is  designated  in 
the  petition  as  *'  the  same  property  (that  was)  sold  by  William  Harris 
to  Daniel  J.  Dohan  and  to  Mrs.  Rebecca  Dohan  on  the  21st  of  Febru- 
ary, 1850. ' 

Plaintiffs  claim  the  property  by  inheritance  from  their  deceased 
mother,  Mrs.  Rebecca  Dohan,  and  it  is  alleged  in  their  petition  that 
one  of  them  is  a  resident  of  the  State  of  Texas  and  the  others  of  the 
State  of  Mississippi. 

They  represent  that  the  defendant  has  taken  possession  of  their 
said  one-half  interest  ''  without  authority  from  them,"  and  has  used 
and  cnltivated  same,  and  that  the  annual  revenues  thereof  aggregate 
$5000  per  cmnum. 

The  answer  of  the  defendant  is,  in  substance,  that  he  is  in  posses- 
sion of  the  whole  property,  but  disclaims  title  to  more  than  one 
undivided  half  interest  thereof.  That  he  acquired  said  interest  by 
purchase  from  Daniel  J.  Dohan  by  deed  of  record  and  date  July  15, 
1878,  and  possessed  the  remaining  one-half  as  the  tenant  at  will  of 
'*  Michael  J.  Dohan,  residing  in  Philadelphia,  Pennsylvania." 

He  represents  that  he  purchased  said  property  in  good  faith,  for  full 
value,  and  upon  the  written  opinion  of  a  reputable  attorney  at  law 
that  the  title  was  perfect. 

There  is  in  evidence  a  deed  from  William  Harris  to  Daniel  J. 
Dohan  and  his  wife,  Rebecca  Dohau,  purporting  to  convey  the  whole 
property.  This  is  the  title  of  the  common  author  of  plaintiffs'  ances- 
tor and  of  the  defendant,  and  is  affirmed  by  both. 

There  is,  also,  in  evidence  a  deed  from  Daniel  J.  Dolian  to  the 
defendant,  of  an  undivided  one-half  interest  therein. 

Manifestly,  the  plaintiffs  rest  their  claim  of  ownership  upon  the 
title  of  Harris. 

But  we  are  left  in  the  dark  as  to  the  precise  character  of  their  pre- 
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tensions.  Whether  they  claim  that  the  title  was  joint  and  several  as 
to  the  two  vtiudees,  ''  Daniel  J.  Dohan  and  his  wife,  Rebecca  Dohan,^ 
or  that  it  was  community  property,  and  they  inherited  their  mother's 
undivided  one -half  interest,  is  not  quite  clear. 

There  is  neither  averment  or  proof  of  the  residence  of  Daniel  J. 
Dohan  and  wife  at  the  date  of  their  purchase  from  Harris  on  the  2lBt 
of  February,  1850,  nor  at  the  date  of  Rebecca  Dohan's  death.  There 
is  a  recital  in  the  deed  that  they  resided  in  the  State  of  Mississippi. 

Such  recitals  contained  in  a  deed  that  is  offered  in  evidence  by 
plaintiffs  in  proof  of  title,  cannot  be  considered  as  proof  of  domicile. 
10  Ann.  268,  City  vs.  Sheppard;  4  Ann.  555,  Hill  vs.  Spangenburg; 
5  Ann.  348,  Davis  vs.  Beniou  -,  1  Ann.  200,  Jones  vs.  Reed. 

If,  in  point  of  fact,  Daniel  J.  Dohan  and  Mrs.  Rebecca  Dohan  were 
citizens  of  the  State  of  Mississippi  at  the  date  of  their  purchase  from 
Hariis,  in  1850,  and  their  title  thereby  taken  out  of  the  operation  and 
effect  of  our  community  laws,  plaintiffs  should  have  proved  that  fact 
clearly  and  affirmatively. 

We  think  their  allegations  are  sufficiently  broad  to  admit  of  the 
introduction  of  the  -needed  evidence.  They  are  to  the  effect  that 
they  are  the  owners  by  inheritance  fiom  their  mother,  Mrs.  Rebecca 
Dohan  of  an  undivided  one-half  inteiest  in  the  Ashland  plantation, 
purchased  fiom  Harris  by  Daniel  J.  Dohan  and  his  wife,  Rebecca 
Dohan,  in  1850. 

Under  the  circumstances  and  for  the  purposes  of  justice,  we  think 
the  case  should  be  remanded  for  a  new  trial  in  pursuance  of  the  views 
herein  expressed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  set  aside ;  and  it  is  further  ordered, 
adjudged  and  decreed  that  the  cause  be  remanded  to  the  court  below 
for  a  new  trial  in  pursuance  of  the  views  herein  expressed,  and  that 
the  cost  of  appeal  be  taxed  against  the  plaintiffs  and  appellees. 


No.  10,136. 
Thb   State   ex   rel.    G.  A.  Singer  vs.  J.  E.  McGuire,  Sheriff, 

ST    AL. 

A  party  who  has  acqoiMced  in  a  jad$Einent  of  the  Supreme  Court,  which  has  acquired  the 
force  of  reM  judicata^  dismissiiiK  for  want  of  jurisdiction  an  appeal  in  a  case  in  which  he 
was  a  party  and  viitually  deciding  that  the  matter  in  diepnte  comes  within  the  exolnsiTe 
Jorisdictiou  of  the  Court  of  Appeals,  <  annot  be  permitted  to  que  tion  the  exeroiae  of 
that  Jurisdiction  by  the  latter  court,  the  less  so,  where  he  has  formally  sabmlttod 
himself  to  it. 

A  prohibition  in  such  a  case  does  not  lie. 
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A   PPLICATION  for  ProhibitioD. 


O.  J.  dt  J.  8.  Boatner  for  tlie  Relator. 
J.  T,  Ludeling  for  the  .ReBpondenta. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudbz,  C.  J.  The  relator  complains  that  the  judges  of  the 
Second  Circuit  Court  of  Appeals  have  entertained  jurisdiction  over  a  . 
eanse  in  which  the  State  National  Bank  claimed  of  him  the  sum  of 
12011.17,  and  that  said  judges  have  rendered  against  him  a  judgment 
for  $736,  on  which  execution  was  issued  in  the  district  court  and  is  in 
the  hands  of  the  sheriff. 

He  charges  want  of  jurisdiction  ratione  materieB,  and  seeks  a  prohi- 
bition to  arrest  farther  proceedings,  and  other  relief. 

The  judges  and  the  judgment  creditor  return,  as  their  defense,  that 
in  the  suit  of  the  Bank  ts.  L.  D.  Allen  and  garnishees,  in  which  the 
judgment  rendered  was  brought  up  for  review  by  the  bank  to  this 
Court,  the  appeal  was  dismissed  for  want  of  jurisdiction,  and  the 
latter  was  one  of  the  garnishees,  appellees  in  that  case.  State 
National  Bank  vs.  Allen,  :39  Ann.  806. 

The  judgment  of  dismissal  is  therefore  invoked  as  res  judicata  and 
as  recognizing  jurisdiction  in  the  Circuit  Court  of  Appeals.  The 
defense  is  well  founded. 

There  is  nothing  to  show  that  the  relator  objected  to  the  jurisdiction 
of  the  latter  court,  when  the  case  was  before  it  for  hearing  and  deter- 
mination. He  must  therefore  be  considered  as  having  acquiesced  in 
the  judgment  of  this  Court  dismissing  the  appeal,  which  constitutes 
ret  judicata  and  is  conclusive. 

Relator  is  estopped  from  questioning  its  correctness  and  validity. 

Interest  reipuhUca  ut  sit  finis  litioum. 

It  IB,  therefore,  ordered  and  decreed  that  the  restraining  order 
herein  made  be  rescinded,  and  ihat  the  application  for  a  prohibition 
be  refused,  with  costs. 


No.  10.129. 
Alfred  Jardet  vs.  Board  of  Liquidation. 

Uader  the  tennit  of  Reotlon  1  of  Act  11  of  1875,  the  Bo«rd  of  Liquidatioii  is  prohibited  from 
lasoing  bonds  of  the  ^t»te  in  lieu  of  ita  oatstanding  obligatious,  bearing  date  antecedent 
to  Its  paeeage,  nntU  the  legality  aud  validitj  of  same  had  been  first  determined  and 
eaUblished  by  flnAl  decree  of  this  Court . 

Neoesearily,  the  dnty  of  the  plaintiif  was  to  proeecnte  an  appeal  to  this  Conrt,  in  order  to 
obtain  raeh  final  decree,  notwithstanding  there  was  Judgment  in  his  favor  in  the  lower 
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APPEAL  from  the  Seventeeuth  District  Court,  parieb  of  East  Baton 
Rouge.    Burgess,  J. 

Read  dn  Goodale  and  W,  8.  Benedict,  for  Plaintiff  and  Appellant. 
M.  J,  Cunningham,  Attorney  General,  for  Defeudant  and  Appellee. 


.  Tlie  opinion  of  the  Court  was  delivered  by 

WATKIN8,  J.  Judgment  «fa8  rendered  in  the  court  below  on  default 
in  plaintifiTs  favor,  declaring  the  warrants  sued  on  to  be  legal  and 
valid  obligations  of  the  State,  and  directing  and  requiring  the  defend- 
ant board  to  fund  the  same,  and  issue  bonds  of  the  State  in  exchange 
therefor. 

The  plaintiff  has  brought  up  this  appeal  in  conformity  with  the  re- 
quirements of  section  1  of  act  II  of  1875,  which  prohibits  the  Board  of 
Liquidation  from  issuing  State  bonds  in  lieu  of  outstanding  obligations 
of  the  State  that  were  issued  previous  to  its  passage,  ^'  the  legality  or 
validity  of  which  may  have  been,  or  may  hereafter  be  questioned,  un- 
til said  bonds,  or  warrants,  shall  first,  by  final  decree  of  the  Supreme 
Court  of  the  State  of  Louisiana,  have  been  declared  legal  and  valid  ob- 
ligations of  the  State,  and  that  same  were  issued  in  strict  conformity  to 
law,  and  not  in  violation  of  the  Constitution  of  the  State,  or  of  the 
United  States,  and  for  a  valid  consideration.^^  This  he  was  bound  to 
do.  33  Ann.  124,  State  ex  rel.  Meyers  vs.  Board  of  Liquidation  ;  37 
Ann.  176,  Charles  vs.  Board  of  Liquidation. 

There  is  nothing  apparent  from  an  inspection  of  the  warrants  to  im- 
peach their  validity  or  lo.gality  ;  and  neither  their  validity  or  legality 
have  been  questioned  by  the  Governor  or  Attorney  General.  It  is, 
therefore,  fair  to  presume  that  they  are  unquestionably  valid. 

Judgment  affirmed. 


No.  10,110. 
A.  LkB<ei7f  vs.  Marie  J.  Webre  kt  als. 

A  oreditor  of  a  suooession  hat  a  right  to  reqair*  th«  administration  thereof  t«  be  condacted 
aeoordinc  to  law,  and  to  that  end,  to  require  that  all  it«  property  shall  be  inclnded  In  the 
inventory,  and  to  prevent  improper  and  illegal  sales  thereof.  He  is  not  boand,  in  order 
to  maintain  snch  action,  to  allege  or  prove  the  insolvenc}-  of  the  succession.  Its  sol- 
vency or  insolvency  depends  on  the  result  of  the  administration,  on  the  value  of  its 
property  and  the  amonnt  of  debts  which  may  be  presented  against  it ;  and  the  oreditor 
is  not  bound  and  has  not  the  means  to  solve  this  question  in  advance. 

Our  Jurisdiction  in  such  a  case  is  governed  by  the  amount  of  the  "  fund  to  be^distrlbuted." 
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APPEAL  from  the  Tvventy-second  District  Court,  Parish  of  St. 
James.    Boat,  J. 

Sims  d  FochS,  for  Plaintiff  and  Appellant. 
Bobert  G,  Dugue,  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.     We  adopt  defendant's  own  statement  of  the  case : 

''  The  plaintiff  alleges,  in  substance,  that  he  is  a  creditor  of  the  es- 
tate of  B.  S.  Webre  for  $1,197.66;  that  the  administratrix,  who  is  a 
daughter  of  the  deceased,  has  caused  an  undivided  half  of  certain  real 
estate  to  be  advertised  for  sale  to  pay  debts,  although  the  whole  be- 
longs to  the  succession,  and  that  she  has  purposely  excluded  one-half 
thereof  fiom  the  inventory  and  from  the  sale,  in  order  to  shield  it  from 
the  claims  of  his  creditors.  That  the  entire  property  is  burdened  with 
a  Citizens'  Bank  stock  mortgage,  which  is  an  impediment  to  a  valid 
sale  of  one-half  of  the  property ;  that  the  creditors  are  entitled  to  a 
new  inventory  and  to  a  sale  of  the  whole,  and  that  the  plaintiff  will 
suffer  irreparable  injury  by  the  contemplated  sale. 

''His  prayer  is  for  an  injunction  to  arrest  it,  and  for  a  judgment  recog- 
nizing the  succession  as  owner  of  the  entire  plantation,  directing  new 
inventory  and  a  sale  of  the  whole  to  be  made,  and  rescinding  the  or- 
der of  sale  already  rendered. 

''The  defendant,  after  excepting  to  the  petition  as  disclosing  no  cause 
of  action  and  no  ground  for  an  injunction,  answered  by  emphatically 
denying  the  truth  of  plaintiff's  allegations. 

"The  exception  was  sustained,  the  injunction  dissolved,  and  the  suit 
dismissed,  with  fifty  dollars  special  damages  for  attorney's  fees,  and 
the  plaintiff  has  appealed." 

The  ground  upon  which  the  judge  acted  was  the  absence  of  any  al- 
legation that  the  succession  was  insolvent,  or  that  the  sale  as  adver- 
tised would  not  realize  enough  to  pay  him  and  all  other  creditors. 

We  do  not  think  that  such  allegations  were  essential.  The  object 
of  administration  of  a  succession  is  to  liquidate  it  by  ascertaining  the 
amount  of  its  property  and  of  its  debts  and  by  appropriating  the  for- 
mer to  the  payment  ot  the  latter,  and  distributing  any  resulting  resi- 
due among  those  entitled  to  it. 

The  fundamental  basis  of  such  administration  is  a  correct  ana  com- 
plete inventory  of  the  property,  which  is  made  by  law  the  measure  of 
the  administrator's  bond,  and  exhibits  the  fund  to  which  the  creditois 
must  look  for  the  satisfaction  of  their  claims. 
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The  BoWeDcy  or  insolyency  of  the  sncceBsion  depends  apon  the  re- 
sult of  tlie  administration,  apon  the  price  which  the  property  brings 
when  sold,  and  upon  the  number  and  amount  of  the  debts  which  may 
be  presented  against  it. 

Many  successions,  supposed  to  be  solvent,  prove  to^be  the  reverse. 

A  creditor  is  not  bound  to  solve  this  question  in  advance,  and  has 
not  the  means  to  do  so.  But  he  is  entitled  to  require  that  the  adminis- 
tration be  conducted  according  to  law,  that  all  the  property  belonging 
to  it  shall  be  included  therein,  and  that  it  shall  not  be  sacrificed  by 
improper  and  illegal  sales. 

Obviously,  if  the  whole  of  this  real  estate  belongs  to  the  succession, 
as  alleged,  the  sale  of  an  undivided  half  of  it  would  be  both  improper 
and  illegal.  Perhaps,  under  C.  C.  1135,  such  a  sale  would  not  be  war- 
ranted, even  if  the  succession  only  owned  the  undivided  half;  bat 
certainly  if  it  owns  the  whole  it  could  not  sell  an  undivided  half  in 
the  manner  proposed. 

We  think  the  petition  sets  forth  a  sufficient  cause  of  aetion,  both  for 
the  completion  of  the  inventory,  and  for  the  injunction. 

The  case  is  clearly  one  affecting  the  <<  fund  to  be  distributed,^'  which 
greatly  exceeds  $2000,  and  the  suggestion  as  to  our  lack  of  jurisdic- 
tion has  no  force. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  that  the  exception  of  no  cause  of  action 
be  overruled,  and  that  the  case  be  remanded  to  be  proceeded  with  ac- 
cording to  law,  defendant  to  pay  costs  of  said  exception  in  the  lower 
court  and  of  this  appeal. 


No.  10,045. 

Thb  Board  of  Administrators  op  thb  Charity  Hospital  of  Nkw 
Orleans  vs.  The  New  Orleans  Gas  Light  Company. 

The  legal  effect  of  the  consolidaUon  of  two  corporations  under  the  provisions  of  Act  No.  157 
of  167-1  is  a  perfect  amalgamation  which  terminates  the  existence  of  the  consolidating 
companies  as  separate  antonomies  and  operates  the  creation  of  a  new  one,  thus  concen* 
trating  in  one  corporation,  the  members,  the  property  and  the  capital  stock  of  both. 

The  consolidated  corporation  not  only  assumes  duties  and  obligations  similar  to  those  of  the 
former  corporations,  but  it  will  be  held  on  the  very  identical  liabilities  and  obligations 
incurred  by  either  of  the  former  companies. 

Hence,  under  the  amalgamation  effected  between  the  New  Orleans  Gas  Light  Company  and 
the  Crescent  City  Gas  Light  Company,  the  obligation  imposed  by  the  Legislsture  on  the 
former  company  to  fumiRh  gas,  free  of  charge,  to  the  Charity  Hospital,  adheres  to  the 
new  or  consolidated  company,  without  refei'ence  to  the  term  or  duration  of  the  charter 
of  said  company  as  previously  composed . 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston f  J. 


Farrar  <&  KrutUeknitt  and  8,  8,  Carlisle  for  Plaintiff  and  Appellant : 

I .  The  obligation  to  famish  free  gas  to  the  Charity  Hospital  was,  by  the  Aot  of  1845,  made 
one  of  the  conditions  of  the  charter  of  the  New  Orleans  Gas  Light  Company. 

3.  The  oonsolidatien  of  that  company  with  the  Crescent  City  Gas  Light  Company  was  not 
a  merger  or  onion,  but  a  "perfect  amalgamation."  Fee  vs.  Gas  Co.,  35  Ann.  416 ;  N.  O. 
Gas  Co.  Ts.  La.  Light  Co.,  115  TJ.  S.  697. 

3.  The  legal  effect  of  this  perfect  amalgamation  was  to  "terminate  the  existence  of  the 
original  corporations,  to  create  a  new  corporation,  to  transmute  the  members  of  the 
former  into  the  members  of  the  latter,  and  to  operate  a  transfer  of  the  property,  rights 
and  liabilities  of  each  old  company  to  the  new  one".    Fee  vs.  Gas  Co.,  tupra. 

4.  The  charter  of  the  New  Orleans  Gas  Light  Company,  therefore,  never  did  expire  by 
limitation.  It  expired  before  the  arrival  of  the  term,  becaa.^e  it  took  the  benefit  of  a 
legislative  act,  the  effect  of  which  wan  a  termination  of  its  charter  apon  the  condition 
that  the  new  being,  to  the  formation  of  whose  existence  it  contribnted,  ahonld  be  bound 
by  all  of  the  conditions  and  obligations  imposed  in  its  charter. 

5.  The  litigation  between  the  New  Orleans  Gas  Light  Company  and  the  Crescent  City  Gas 
Light  Company  as  to  the  constitutionality  of  Act  66  of  1860  is  not  binding  on  the  Charity 
Hospital,  who  was  no  party  thereto,  though  having  an  interest  exceeding  $60,000  in  the 
result. 

6.  The  consolidation  between  the  parties  litigant  prior  to  the  final  decree,  makes  the 
Judgment  in  that  case  a  mere  consent  Judgment,  binding  only  on  the  parties. 

7.  Being  no  party  to  that  litigation,  the  Charity  Hospital  is  entitled  to  discuss  now  the 
constitutionality  of  Act  No.  66  of  1860,  if  it  has  any  bearing  on  its  rights. 

8.  The  defendant  is  estopped  from  setting  op  that  said  act  is  anconstitotional.  It  is  boond 
by  all  the  estoppels  that  either  of  its  constituent  members  were  boond  by;  and 
the  New  Orleans  Gas  Light  Company,  having  accepted  the  provisions  of  said  act  and 
complied  with  its  terms,  cannot  be  heard  te  say  that  the  same  is  unconstitutional. 

9.  The  object  of  that  act  is  expressed  in  its  title,  and  is  declared  to  be  "to  extend  the  area 
of  gas  lighting  in  the  city  of  New  Orleans,  and  to  reduce  the  price  now  paid  by 
consumers." 

10.  Under  the  then  existing  contract  relations  between  the  State  and  the  New  Orleans  Gas 
Light  Company  this  expressed  object  could  not  be  accomplished  without  the  consent  of 
that  company,  and  without  making  to  it  some  compensation  for  the  invasion  of  its 
ohartered  privileges  contemplated  by  the  object  of  the  aot. 

II.  The  extension  of  the  charter  of  that  company  for  twenty  years,  in  consideration  ot  its 
consent  to  perform  the  onerous  duties  necessary  to  enable  it  to  realize  the  object  of  the 
Legislature,  was  the  natural,  reasonable,  appropriate  and  eflicient  means  adopted  by 
the  Legislature  for  the  accomplishment  vt  that  object. 

IS.  It  is  not  necessary  that  the  title  to  an  act  should  specify  or  enumerate  the  meana 
adopted  by  the  Legislature  to  accomplish  the  object  stated .  Hammond  vs.  Lesseps,  31 
Ann.  330;  American  Printing  House  vs.  Dnpuy,  37  Ann.  191 

13.  The  reasoning  of  the  Court  in  the  case  of  Crescent  City  Gas  Light  Company  vs.  New 
Orleans  Gaa  Light  Company,  27  Ann.  144,  begs  the  question  and  does  not  discuss  the 
real  issue.  It  is,  therefore,  without  weight  in  the  determination  of  the  rights  of 
the  plaintiff. 

Braughn,  Buck,  I>inTcelspi€l  <fc  ffart  for  Defendant  and  Appellee. 
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The  opinion  of  the  Court  was  delivered  by 

PoCHfi,  J.  Tbe  iBsae  involved  in  this  case  is  the  alleged  obligation 
of  the  defendant  company  to  furnish  gas,  free  of  expense,  to  the 
Charity  Hospital. 

Plaintiffs  rest  their  demand  on  the  provisions  of  Act  100  of  1845, 
which  amended  the  charter  of  the  New  Orleans  Gas  Light  Conipanv, 
as  then  composed,  and  by  which  the  company  was  required  to  furnish 
the  Hospital  all  the  *'  gas  and  fixtures  necessary  for  lighting  the  same 
free  of  charge."  Henoe,  they  aver  that  the  legislative  requirement 
followed  the  company  in  the  act  of  consolidation  and  amalgamation 
between  it  and  the  Crescent  City  Gas  Light  Company  on  the  29th  of 
March,  1875,  effected  under  the  authonty  of  Act  157  of  1874,  author- 
izing the  consolidation  of  corporations  in  this  State,  by  means  of 
which  the  defendant  company,  as  at  present  organized!  came  into  legal 
existence. 

Its  resistance  is  predicated  on  the  fact  that,  under  the  effect  of  the 
legislation  of  1845,  the  charier  of  the  previous  New  Orleans  Gas 
Light  Company  expired  on  the  1st  of  April,  1875,  and  that  with  it 
was  extinguished  the  obligation  of  the  present  company  to  furnish 
gas,  free  of  charge,  to  the  Charity  Hospital. 

Plaintiffs  prosecute  this  appeal  from  an  adverse  judgment. 

It  appears  that,  after  the  act  of  consolidation,  until  January,  1886, 
the  consolidated  company  continued  the  free  supply  of  gas  to  the 
hospital,  but  on  the  19th  of  January,  of  that  year,  it  was  resolved  by 
the  Board  of  Directors  that  in  the  future,  the  Charity  Hospital  would  be 
charged  regular  price  for  the  gas  consumed  by  it  j  hence,  this  suit, 
which  was  begun  by  an  injunction  for  the  purpose  of  restraining  the 
defendant  fiom  cutting  off  the  free  gas  supply. 

The  controversy  hinges  upon  a  proper  construction  of  the  legal 
effect  of  the  act  of  consolidation  between  the  two  previously  existing 
companies. 

As  bearing  on  the  issues  to  be  discussed  must  be  noted  the  incorpo- 
ration of  the  Crescent  City  Gas  Light  Company,  by  an  act  of  the 
Legislature.  No.  97  of  1870,  as  amended  by  Act  106  of  1873,  by  means 
of  which  legislation  the  company  thereby  created  was  granted  the 
sole  and  exclusive  privilege  of  making  and  vending  gas  lights  in  the 
city  of  New  Orleans  for  a  term  of  fifty  years,  after  the  date  of  the  ex- 
piration of  the  charter  of  the  New  Orleans  Gas  Light  Company,  as 
then  existing,  and  which,  under  its  charter,  was  in  the  exercise  of  the 
exclusive  privilege  to  supply  gas  to  the  people  and  city  of  New 
Orleans. 
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Bat,  in  the  meantime,  the  Legislature,  by  Act  No.  66  of  1860,  had 
extended  the  charter  of  the  New  Orleans  Gas  Light  Company  to  the 
Ist  of  April,  18}^55  and  its  provisions  clashed  with  the  legislation  of 
1870  and  1873  in  favor  of  the  Crescent  City  Gas  Liglit  Company. 
Hence,  arose  litigation  between  the  two  companies,  in  which  a  deri- 
sion was  rendered  by  this  Court  declaring  that  the  Act  No.  6H  of  I860 
was  unconstitutional. 

While  a  writ  of  error,  taken  from  that  decision,  was  pending  in  the 
Supreme  Court  of  the  United  States,  the  two  companies  entered  into  a 
compromise,  resulting  in  the  dismissal  of  the  writ,  and  culminating  in 
the  consolidation  of  the  29th  of  March,  1875,  hereinabove  referred  to. 

The  Act  No.  157  of  1874,  under  which  the  consolidation  wa^  effected,, 
reads  as  follows : 

''Any  two  business  and  manufacturing  corporations  or  companies, 
now  existing  under  general  or  special  law,  whose  business  and  objects 
are  in  general,  of  the  same  nature,  may  amalgamate,  unite  and  consol- 
idate said  corporations  or  companies,  and  form  one  consolidated  com- 
pany, holding  and  enjoying  all  the  rights,  privileges,  powers, 
franchises  and  property  belonging  to  each,  and  under  such  corporate 
name  as  they  may  adopt  or  agree  upon ;  such  consolidation  shall  be 
made  by  agreement,  in  writing,  by  or  under  the  authority  of  the  board 
of  directors,  and  with  the  assent  of  the  owners  of  at  least  three- fifths- 
of  the  capital  stock  of  each  of  said  corporations  or  companies,  and  a 
certificate  of  the  fact  of  such  consolidation  with  the  name  of  the  con- 
solidated company  shall  be  filed  and  recorded  in  the  office  of  the 
Secretary  of  State ;  provided,  that  no  such  consolidation  shall  in  any 
manner  affect  or  impair  the  right  of  any  creditors  of  either  of  said 
companies.  In  the  agreement  of  consolidation,  the  number  of 
directors  of  the  consolidated  company  shall  be  specified  and  the  cap- 
ital stock  may  be  in  the  amount  agreed  upon  by  the  companies  or 
corporations,  and  set  forth  in  the  articles  of  consolidation." 

It  is  not  disputed  by  tfie  defendant  company  that,  as  a  legal  result 
of  the  amalgamation,  the  obligation  theretofore  resting  on  the  New 
Orleans  Gas  Light  Company  to  supply  gas,  free  of  charge,  to  the 
Charity  Hospital  adhered  to  the  consolidated  company,  but  the  con- 
tention is  that  the  obligation  was  only  co-equal  with  the  duration  of 
the  charter  of  the  company  which  was  burdened  with  that  duty,  and 
that,  therefore,  the  obligation  became  extinct  on  the  1st  of  April,  1875, 
at  which  time  the  charter  of  that  company  is  alleged  to  have  expired. 

That  conclusion  is  predicated  on  the  proposition  that  the  consolida- 
25 
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tion  of  the  two  previous  companies  operated  merely  a  merger  of  one 
of  the  corporations  into  the  other,  and  that  the  measure  of  the  rights, 
privileges  and  franchises  or  vitality  infused  in  the  consolidated  com- 
pany by  each  of  the  consolidating  corporations  was  the  respective 
terms  of  duration  of  tlie  charter  of  each. 

But  that  argument  finds  no  support  either  in  the  facts  of  the  case 
or  in  well  settled  jurisprudence  on  the  question  of  the  efifects  of  an 
amalgamation  of  two  distinct  and  co-existing  corporations. 

In  dealing  with  the  question  of  the  legal  effects  of  the  consolidation 
of  the  identical  companies  now  under  discussion  the  Court  said : 

*'  The  articles  of  consolidation  and  the  legislative  act,  by  authority 
of  which  they  wore  executed,  evidently  present  a  case  of  complete 
and  perfect  amalgamation,  the  effect  of  which  was,  under  American 
authorities,  to  terminate  the  existence  of  the  original  corporations,  to 
create  a  new  corporation,  to  transmute  the  members  of  tlie  former  into 
members  of  the  latter,  and  to  operate  a  transfer  of  the  property, 
rights  and  liabilities  of  each  old, company  to  the  new  one.''  Fee  vs. 
Gas  Company,  35  Ann.  416. 

That  opinion  was  sanctioned  both  by  reason  and  by  the  nature  of 
the  act  by  wliich  the  consolidation  had  been  authorized,  as  well  as  by 
the  highest  judicial  authority  in  the  land. 

The  principle  had  been  announced  by  the  Supreme  Court  of  the 
United  States  on  several  occasions,  and  was  in  one  of  its  adjudica- 
tions couched  in  the  following  language  : 

*'  The  effect  of  the  consolidation  was  a  dissolution  of  the  three 
corporations,  and  at  the  same  instant  the  creation  of  a  new  corpora- 
tion, with  property,  liabilities  and  stockholders  derived  from  those 
passing  out  of  existence."  Clearwater  vs.  Meredith,  1st  Wallace,  p. 
40.  These  views  were  repeatedly  re-affirmed  by  that  exalted  tribunal. 
Sliields  vs.  Ohio,  95  U.  S.,  p.  323 ;  Railway  Company  vs.  Maine,  96 
U.  S.  510;  Railroad  Company  vs.  Georgia,  98  U.  S.  362. 

It  may  not  be  amiss  to  add  that  our  views  on  this  question  in  the 
Fee  case,  35  Ann.  416,  were  quoted  with  approval,  and  made  tlie  basis 
of  its  reasoning  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  the  New  Orleans  Gas  Company  vs.  the  Louisiana  Light  and  Heat 
Producing  and  Manufacturing  Company,  115  U.  S.  p.  697. 

On  the  same  subject,  Ta}  lor  on  the  Law  of  Corporations,  Sec.  425, 
uses  the  following  language :  '^  On  the  other  hand,  the  consolidated 
corporation  not  only  assumes  duties  and  obligations  similar  to  those 
of  the  former  corporations,  but  as  a  general  rule  will  be  held  on  the 
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very  identical  liabilities  and  obligations  incurred  by  either  of  the 
former  companies." 

The  same  principle  is  dealt  with  by  Field  on  Corporations,  Sec.  435, 
as  follows:  ''  And  the  ffenoral  rule  is  that  the  rights  of  creditors  vs. 
the  old  companies  revive  against  the  new  one  created  by  the  consoli- 
dation, as  we  have  just  noticed,  and  that  it  becomes  substitute  for  the 
former ;  provision  is  made,  perhaps  generally  made,  by  statute  or  by 
articles  of  agreement,  as  provided  by  law,  for  the  payment  of  the 
creditors  and  the  satisfaction  of  the  old  obligations  of  the  consolidat- 
ing companies,  hut  even  whete  no  such  provision  is  made^  but  the  same 
consolidation  is  consummated  lawfully,  the  new  company  has  been  held 
Uahle  to  all  obligations  of  the  former  ones,  to  the  viry  necessity  of  tJie  case 
and  to  prevent  the  failure  of  justice.^^ 

Our  reatling  of  the  act  of  J  874  authorizing  the  consolidation  of  cor- 
porations and  of  the  articles  of  agreement  adopted  under  its  authority 
by  the  two  original  compaoies  which  were  consolidated  on  the  29ch  of 
March,  J 875,  has  satisfied  us  that  both  were  conceived,  drafted  and 
adoptf^d  under  the  guidance  of  the  very  expositions  of  the  principle 
to  which  we  have  herein  referred  to,  and  that,  therefore,  the  same 
legal  effects  mast  flow  from  the  amalgamation  out  of  which  the'  pres- 
ent defendant  sprang  into  legal  existence. 

Hence,  we  cannot  adopt  the  reasoning  which  would  measure  the 
consolidated  powers,  privileges  or  obligations  of  the  present  new  com- 
pany by  reference  to  the  term  of  duration  of  the  charters  of  the 
former  companies.  And  we  hold  now,  as  we  did  in  the  Fee  case  (35 
Ann.  416),  that  the  charters  of  the  two  former  companies  terminated 
tlieir  existence  on  the  29th  of  March,  J 875,  and  that  all  the  powers, 
lights,  liabilities  and  vitality  which  both  possessed  at  that  Tery 
moment  were  infused  and  incorporated  into  the  new  company  which 
was  then  born  of  the  amalgamation. 

The  very  legal  existence  of  the  defendant  company  hangs  upon  the 
vivifying  breath  of  that  legal  creation. 

It  seems  quite  natural  for  the  defendant,  in  its  present  attitude,  to 
continue  to  draw  the  breath  of  life  from  the  new  being  created  out  of 
the  union  of  its  parents  who  ceased  to  exist  at  its  birth,  while  ic 
iiDnatnrally  repudiates  the  essential  conditions  legally  imposed  on  its 
creatfbn. 

Under  the  articles  of  agreement,  and  as  a  result  or  the  amalgama- 
tion, the  consolidateil  company  became  the  owner,  and  went  into 
possession  of  all  the  gasworks,  machinery,  main-pipes,  service- pipes, 
meters,  lamps  and  all  other  property  then  in  use  fur  the  business  of 
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gaa  manufacture  and  distribution,  including  all  real  estate  (with  one 
exception)  then  belonging  to  the  former  New  Orleans  Gas  Light  Com- 
pany, and  it  is  jet  the  undisputed  owner  of  all  that  property.  Should 
any  one,  for  instance  some  dissatisfied  stockholder  of  that  former 
company,  seek  to  disturb  its  possession  and  enjoyment  of  that  property, 
he  would  be  triumphantly  met  by  a  reference  to  the  act  of  amalgama- 
tion. But,  in  defendant's  opinion,  the  same  rule  does  not  apply  when 
it  is  called  on  to  comply  with  an  obligation  which  then  attached  as 
an  essential  legal  condition  of  the  very  existence  of  one  of  the 
authors  of  its  being  under  the  law.  To  such  a  demand  the  answer  is 
that  the  obligation  was  cancelled  by  the  expiration  of  the  charter  of 
the  former  company. 

The  law  cannot  and  will  not  tolerate  such  a  course.  Through  the 
same  channel  which  led  the  defendant  company  to  the  right  of  owner- 
ship of  all  the  property  and  rights  of  the  former  New  Orleans  Gas^ 
Light  Company,  it  must  be  led  and  coerced  to  the  discharge  of  the 
obligations  which  had  been  imposed  on  its  author  by  the  law  which 
had  created  it  and  which  authorized  the  organization  of  the  new 
company. 

That  position  cannot  be  snccessfully  assailed  by  a  consideration  of 
the  opinion  of  this  Court  in  the  27tli  of  Annuals  which  declared  the 
unconstitutionality  of  the  act  of  JSOO,  which  purported  to  extend  the 
charter  of  the  former  New  Orleans  Gas  Light  Company  to  1895.  That 
decision  was  rendered  in  February,  1875,  and  the  amalgamation  was 
eifected  in  March  following,  and  the  measure  was  adopted  as  a  com- 
promise of  the  possible  effects  of  the  decision.  By  that  compromise 
all  advantages  resulting  from  that  decision  in  favor  of  the  Crescent 
City  Company,  were  in  fact,  if  not  formally,  waived.  Under  the  effect 
of  the  writ  of  error  taken  from  this  to  the  Snpreme  Court  of  the 
United  States,  the  decree  in  the  case  was  not  yet  final  between  the 
parties  when  they  agreed  to  abate  the  litigation. 

On  this  point  the  record  contains  the  following  statement:  '^  It  is 
further  agreed  that  from  the  judgment  rendered  by  the  Supreme 
Court  of  the  StMe  in  the  case  of  The  Crescent  City  Gas  Light  Com- 
pany vs.  The  New  Orleans  Gas  Light  Company,  a  writ  of  error  wa* 
prosecuted  by  tlie  New  Orleans  Gas  Light  Company  to  the  Supreme 
Court  of  the  United  States,  and  that  said  writ  of  error,  in  consequence 
of  the  agreement  of  consolidation  between  the  two  companies,  was 
dismissed  by  consent  of  paities."  • 

It  is  thus  made  clear  that  the  judgment  was  not  final  when  the  con- 
solidation was  effected,  and  the  conclusion  is  warranted  that  quo€id 
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the  amalgamatioD,  the  jadgment  thus  rendered  and  suBpended,  maet 
have  been  entirely  ignored,  and  cannot  now  be  congidered. 

That  conclusion  is  removed  beyond  the  possibility  of  a  doubt  by 
many  features  which  were  embodied  in  the  articles  of  agreement  or 
amalgamation. 

Among  others  we  note  the  following  : 

The  capital  stock  of  the  consolidated  company  was  fixed  at 
$10,000,000,  of  which  $3,750,000,  or  1^7,500  shares  of  $100  each  were 
considered  as  paid  up.  Now,  out  of  those,  25,000  shares  were  distrib- 
uted pro  ratn  to  the  holders  of  19,800  shares  of  $100  each,  which  rep- 
resented all  the  stuck  previously  issued  by  the  N.  0.  (ias  Co. :  and  the 
remainder,  only  12,500  shares,  was  allotted  to  the  holders  pro  rata-  of 
-30,000  shares  of  $100  each,  issued  to  that  date  by  the  Crescent  City 
Oas  Co. 

It  was  also  stipulated  that  the  liolders  of  the  19,800  shares  of  N.  0. 
lias  Light  Co.  were  to  receive  a  dividend  of  6  per  cent  on  July  1,  1875, 
while  no  dividend  was  to  be  paid  to  the  stockholders  of  the  Crescent 
City  Co.  before  the  1st  of  Jauusiry,  187C. 

Again,  the  whole  force  of  employees,  inchuliog  the  President  and 
Board  of  Directors  of  tlie  \ew  Orleans  Gas  Light  Company,  were 
retained  to  manage  and  control  the  new  company  until  the  second 
Tuesday  of  July,  1875. 

Would  the  Crescent  City  Gas  Light  Company,  holding  a  charter 
good  for  fifty  years,  have  made  such  concessions,  and  granted  such 
and  other  siraihir  advantages  in  a  contract  of  amalgamation,  to  a 
•company  whose  leg.il  existence  was,  to  the  knowledge  and  belief  of 
both  of  the  contracting  parties,  to  have  terminated  within  three  daysY 

The  judicial  mind  cannot  be  strained  to  the  extent  of  believing  a 
condition  of  things  so  much  at  variance  with  all  springs  of  human 
action. 

We  therefore  conclude  and  we  hold  that,  the  obligation  to  furnish 
gas,  free  of  chnrgp,  to  tiie Charity  Flospital  adheri^s  to  the  consolidated 
company. 

The  viows  thus  readied  leave  but  one  question  open  to  discussion, 
and  that  in  to  determine  the  length  of  time  during  which  the  obliga- 
tion will  continue. 

The  considerations  which  led  us  to  the  conclusion  that  the  duty  in 
question  adhered  to  the  new  company  after  the  1st  of  April,  1875, 
even  under  defendant's  contention  to  the  contrary,  logically  lead  to 
the  oonclnsioD  that  it  will  exist  as  long  as  the  consolidated  corporation 


890  SUPREME  COURT  OF  LOUISIANA. 

Bunnl  of  Administratoni  va.  Gas  Light  Company. 

will  continue  to  operate  under  the  autbority  of  the  amalgamation  and 
of  the  law  which  sanctioned  it. 

Its  effect,  as  we  guid  in  Fee's  case,  was  to  terminate  the  separate  ex- 
istence of  the  former  corporations,  and  "  to  transmute  the  members  of 
the  former  into  members  of  tlie  latter,  and  to  operate  a  transfer  of  the 
property,  rights  and  liabilities  of  each  old  company  to  the  new  one.'» 

Nothing  suggests  a  difference  between  the  results  of  a  perfect  amal- 
gamation in  law,  and  those  produced  by  an  amalgamation  in  physical 
science. 

As  is  the  case  with  the  latter,  in  an  amalgamation  in  law,  all  the 
parts  of  the  component  matters  or  things  to  be  subjected  to  amalga* 
mat  ion,  must  enter  in  tlie  formation  of  the  new  being  or  matter  to  be 
thus  produced.  And  the  amalgamation,  in  order  to  be  and  remain 
complete  as  intended,  must  continue  to  combine  all  the  parts  or  ele- 
ments from  which  the  new  being  had  been  formed. 

The  subsequent  withdrawal  from  the  amalgamation  of  any  of  its  com- 
ponent parts  would  destroy,  or  at  least  alter  its  autonomy. 

Thus,  in  the  instant  case,  the  property,  rights  and  liabilities  of  the 
former  New  Orleans  Gan  Light  Company,  must  continue  as  component 
parts  of  the  amalgamated  company,  or  otherwise  the  latter's  autonomy 
would  be  changed  into  a  new  or  different  corporation.  After  the  Ist 
of  April,  1895,  the  property  and  franchises  of  the  old  N.  0.  Gas  Light 
Company  will  remain  in  the  consolidated  company  just  as  they  existed 
and  were  transferred  on  the  day  of  the  amalgamation.  As  a  compo- 
nent part  of  the  new  corporation  the  old  company  is  estopped  from 
averring  a  limit  to  a  transfer,  which  was  not  stipulated  in  the  contract 
and  its  original  stockholders  are  forever  debarred  from  setting  up  any 
claim  in  their  oiiginal  capacity  to  any  of  the  property,  or  rights  which 
were  thus  vested  in.  the  new  company*. 

Treating  of  the  legal  effect  of  a  similar  amalgamation,  t^e  Supreme 
Court  of  the  United  States  used  the  following  language,  which  is 
quite  in  point  on  the  present  discussion  : 

''Looking  thus  at  the  legislative  intent  appearing  in  the  consolida- 
tion act,  we  are  constrained  to  the  conclusion  that  a  new  corporation 
was  created  by  tlie  consolidation  effected  thereunder  in  the  place  and 
lieu  of  the  two  companies  previously  existing,  and  that  whatever 
franchises,  immunities  or  privileges  it  possesses  it  holds  them  solely 
by  virtne  of  the  grant  that  act  made.  That  generally  the  effect  of 
consolidation,  as  distinguished  from  a  union  by  merger  of  one  com- 
pany into  another,  is  to  work  a  dissolution  of  the  companies  consoli- 
dating, and  to  cieate  a  new  corporation  out  of  the  elements  of  the 
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former,  is  asserted  in  raany  cases,  and  it  seems  to  be  a  necessary  re- 
sult."   98  U.  Sm  p.  363,  Railroad  Co.  vs.  Georgia. 

In  oar  opinion  there  ii)  no  possible  escape  for  defendant  from  tbe  re* 
lief  claimed  by  plaintiffs. 

The  judgment  appealed  from  is  therefore  reversed,  and  it  is  ordered 
and  decreed,  that  tbe  preliminary  writ  of  injunction  issued  herein  be 
perpetuated,  tliat  the  New  Orleans  G«8  Ligbt  Company,  defendant 
herein,  is  obliged  to  furnish  gas,  free  of  charge,  to  the  Charity  Hos- 
pital of  New  Orleans,  as  long  as  said  company  shall  continue  to  oper- 
ate under  its  present  organization,  and  that  said  defendant  pay  all 
costs  in  both  courts. 

Rehearing  refused. 


Concurring  Opinion  in  Part. 

Fenner,  J.  The  Act  No.  157  of  1874  undoubtedly  authorized  the 
consolidation  of  the  Crescent  City  and  the  New  Orleans  Gas  Light 
Companies;  and  the  effect  of  that  consolidation,  as  we  held  in  Fee's 
case  ('35  Ann.  413),  was,  '*  to  terminate  the  existence  of  the  original 
corporations,  to  create  a  new  corporation,  to  transmute  the  members 
of  the  former  into  members  of  the  latter,  and  to  operate  a  transfer  of 
the  property,  rights  and  liabilities  of  each  old  company  to  the  new 
oDe." 

The  rights  and  obligations  of  each  old  company  passed  to  the  new 
company  just  as  they  stood;  the  consolidation  created  no  new  rights 
and  so  new  obligations,  nor  did  it  enlarge  or  diminish,  restrict  or  ex- 
tend, existing  rights  or  obligations. 

If  the  Legislature  had  granted  to  one  of  the  old  companies  any  pe- 
culiar franchise  which  had  not  been  granted  to  the  other,  obviously 
tLe  duration  of  such  franchise  would  be  limited  by  the  term  for  which 
it  had  been  granted,  i.  e.,  by  the  duration  of  the  charter  of  the  com- 
pany possessing  it.  The  right  held  by  this  company  would  be  the 
right  to  exercise  the  franchise  during  the  term  for  which  it  was  graut-ed 
by  the  Legislature,  that  is,  during  the  term  of  its  charter,  and  it  could 
Dot,  by  consolidation,  confer  upon  the  new  company  a  greater  right  or 
one  extending  over  a  longei*  term  ;  it  being  borne  in  mind  that  the  act 
authorizing  this  consolidation  has  no  reference  to  these  particular  cor- 
porations, but  is  a  genera)  law  applicable  to  all  business  and  manu- 
facturing corporations.  Otherwise,  any  corporation  possessing  a  val- 
uable franchise,  limited  as  to  its  term  by  the  length  of  its  charter, 
might  prolong  it  indefinitely  by  waiting  until  it  was  about  to  expire 
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and  tbea  con  soli  dating  with  Bome  other  company  having  longer  life, 
whose  "  objects  and  business  were  of  ihe  same  general  nature*^  bat 
which  did  not  possess  this  particular  franchise  or  right. 

The  statement  of  such  a  proposition  is  sufficient  to  refute  it. 

The  same  rule  must  necessarily  apply  to  obligations  resting  exclu- 
sively on  legislative  imposition,  such  as  the  one  here  involved.  The 
obligation  to  furnish  free  light  to  the  Charity  Hospital  has  no  basis 
except  in  the  legislative  will  and  power  accepted  by  the  New  Orleans 
Gas-light  Company  under  and  according  to  the  terms  imposed,  which 
expressly  limited  the  obligation  as  to  time  by  the  words,  ** during  the 
continuance  of  die  charter  of  said  Gas-light  Company." 

Therefoie,  at  the  moment  of  the  consolidation,  the  old  New  Orleans 
Gas-light  Company  was  subject  to  no  obligation  to  furnish  free  gas 
to  the  hospital,  except  for  a  term  limited  by  the  term  of  its  charter. 
This  obligation  and  no  other  was  transmitted  to  the  consolidated  cor- 
poration under  the  letter  and  spirit  of  the  law. 

While  the  consolidation  terminated  the  existence  of  both  old  corpo- 
rations, yet  this  destroyed  neither  the  rights  nor  obligations  of  either, 
which  were  held  by  the  new  company  precisely  as  they  were  held  by 
each  of  the  old  ones. 

Hence,  the  new  company  received  the  obligation  precisely  as  the 
old  company  held  it  and  would  have  continued  to  hold  it  but  for  the 
consolidation,  to  wit:  during  the  term  for  which  its  charter  had  been 
granted,  and  I  dissent  from  the  contrary  views  expressed  in  the  ma- 
jority opinion. 

I  concur,  however,  in  the  view  that  this  term  extended  to  April  1, 
1895,  under  the  effect  of  Act  66  of  1860.  The  judgment  of  this  Court 
declaring  that  act  unconstitutional  never  became  res  juiiicataj  by  rea- 
son of  the  writ  of  error  from  the  Supreme  Court  of  the  United  States, 
and  by  reason  of  the  compromise  or  transaction  between  the  parties 
resulting  in  the  consolidation  which  settled  the  wh(de  controversy  be- 
tween the  parties  to  that  suit  and  withdrew  it  from  further  litigation 
by  the  dismissal  of  the  writ  of  error,  which  dismissal  was  expressly 
bottomed  on  said  settlement. 

It  does  not  lie  in  the  month  of  the  defendant  corporation  repre- 
senting, as  it  does,  the  old  Ne^  Orleans  Gas-light  Company,  which 
accepted  and  acted  under  said  act  and  enjoyed  the  extended  privileges 
granted  thereby,  to  raise  anew  the  question  of  its  constitutionality. 

On  these  grounds  I  concur  in  that  part  of  the  decree  only  which  dis* 
solves  the  injunction. 
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No.  10,176.  arm 

State  kx   uel.  Isaac  W.  Patton,  Rbgistbr,  vs.  W.  T.  Houstok,  40  sss 

.  46    5S5| 

Judge.  46  sasj 

In  onler  to  iiiToke  the  ezercUe  of  the  superviaory  Jorladiotioii  of  thin  Court  under  the  writs  ^    29:{| 

of  certiorari  and  prohibition,  relator  must  entabliah  one  of  three  tilings,  viz:    let.  That  48    789 

the  proceedings  are  infected  with  some  fatal  irregularity ;  or  2d.  That  the  jurisdiction  of  ^g  ^053! 

the  cause  did  not  belong  to  the  court  which  assumed  it.  but  to  a  different  court ;  or  3d.  ^    gggi 

That  the  cause  is  of  a  nature  Jurisdiction  of  which  is  denied  to  any  court,  because  not  111  1091 1. 

within  the  limits  of  judicial  power.  j  W~393 

•Constitutional  executive  officers  are  not  exempt  from  judicial  authority  to  compel  theiu  to 

perform  specific  duties  imposed  upon  them  by  law.  |  40   3Q8| 

•Officers  charged  with  the  conduct  of  elections  and  with  the  ascertainment  and  promulgation  ^! 

of  the  results  thereof,  may  be  compelled  by  mandamus  proceedings  to  perform  specific                ^    303^ 
ministerial  duties  imposed  on  them  by  law.  .t 

Where  the  statute  requires  the  registrar  to  sppoiut  coromissioaers  ten  days,  and  to  publiuh 
them  six  days,  before  the  election,  if  he  has  violated  his  legal  duty  in  the  selection  of 
such  commissioners,  parties  interested  are  not  precluded  from  judicial  remedy  because 
he  has  so  acted.  They  could  not  proceed  before  he  had  acted,  and  if  denied  the  right  to 
proceed  afterward  this  would  be  a  complete  denial  of  right.  The  object  of  the  law  in 
requiring  action  a  certain  time  before  the  election  was  to  aflbrd  an  opportunity  to  corriH^t 
any  violation  of  duty  which  he  might  commit. 

The  queetiona  as  to  whether  the  law  imposed  the  duty  alleged,  whether  the  duty  was  minis- 
terial or  discretionary  in  its  chaiacter,  and  whether  the  defendant  had  violated  his  duty, 
arc  mixed  questions  uf  law  and  fact  belonging  exclualvely  to  the  merits  of  the  cause  and 
constituting,  indeed,  the  entire  merits  thereof,  and  the  court  being  seized  with  jurisdic- 
tion of  the  case  was  necessarily  invested  with  full  power  to  consider  and  determine  them. 
Here  error  in  the  judgment,  even  if  it  exists,  coald  only  be  con.'ectod  by  us  in  the  exer- 
cise of  a  jurisdiction  purely  appellate,  and  can  form  no  foundation  for  invoking  our  super- 
visory jurisdiction. 

4    PPLICATION  for  Certiorari  and  Prohibition. 


B.  IP,  White,  E.  U.  MeOaleb  and  W.  H,  Rogers  for  Relator. 


The  opinion  of  the  Coart  was  delivered  by 

Fknmer,  J.  Relator  invokes  the  exercise  of  oar  supervisory  jiiris- 
•diction,  by  means  of  the  extraordinary  writs  of  prohibition  and  certio- 
rari, to  declare  the  nnllity  of  a  certain  judgment  rendered  by  the 
respondent  jadge,  and  to  prohibit  him  from  faither  proceeding  in  exe- 
cution thereof. 

The  judgment  complained  of  was  rendered  in  i^  mandamus  proceed- 
ing brought  before  the  Civil  District  Coui't  by  Henry  C.  Warmoth  and 
oilier  Republican  candidates  for  offices  of  the  State  which  are  to  be 
filled  at  an  election  to  be  held  on  April  17th,  wherein  they  allege  that 
by  virtue  of  Sections  13  and  15  of  Act  No.  58  of  1877,  it  was  made  the 
•duty  of  the  Registrar  of  Voters  for  the  parish  of  Orleans  to  appoint 
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for  each  voting  precinct  tliree  coininissioDerB  of  ^-lection,  to  be  anftiHted 
by  a  clerk  of  electioD,  said  commiBsioners  and  clerk  to  be  selected  from 
oppogiDfjr  political  parties,  sucb  appointments  to  be  made  ten  daj» 
before  the  election  and  to  be  pnblibhed  at  leant  six  dnys  before  the 
election ;  that  more  than  ten  days  before  the  election  representwtive* 
of  the  Republican  party  had  requested  said  registrar  to  comply  ^ith 
his  said  duty  by  appointing  a  commissioner  or  commissioners  selected 
from  the  Republican  party,  and  had  furnished  him  with  names  of  qual- 
ified  Republicans  from  which  to  make  such  selections;  but  tliat  the 
said  registrar  had  f<iiled  to  perform  the  duty  imposed  upon  him  by 
law,  and  had  violated  said  duty  by  appointing  all  the. commissioner 
at  said  election  from  dq embers  of  the  Democratic  party.  On  appropri- 
ate averments  of  the  absence  of  all  other  adequate  remedy,  they  asked 
for  a  writ  of  mandamus  commanding  and  compelling  him  to  appoint  a 
commissioner  at  each  precinct  selected  from  the  Republicao  party. 

In  answer  to  an  order  to  show  cause  why  the  peremptory  mandamufr 
should  not  issue,  the  registrar  filed  the  following  defenses: 

1st.    An  exception  to  the  jurisdiction  of  the  court; 

2d.    An  exception  of  no  cause  of  action  ; 

3d.  That  in  the  appointment  of  commissioners  he  exercised  a  dis* 
cretion  legally  vested  in  him  by  the  statute  and  not  subject  to  judicial 
control ; 

4th.  That,  in  his  said  appointments,  he  had  actually  complied  witb 
all  requirements  of  the  law. 

The  case  went  to  trial  on  these  issues,  evidence  was  heard,  and  the 
court,  in  an  elaborate  opinion,  overruled  all  the  defenses,  and  rendered 
judgment  making  the  mandamus  peremptorj-. 

It  is  to  be  borne  in  mind  that  the  proceeding  now  before  us  is  not  a,n 
appeal;  and  vests  us  with  no  appellate  jurisdiction  over  the  case,  under 
which  we  may  review  questions  merely  affecting  the  correctness  of  the 
judgment. 

The  application  invokes  the  exercise  of  our  supervisory  juiisdiction 
exclusively,  and  in  considering  it  we  must  be  guided  and  controlled  by 
those  rules  and  limitations  which  have  been  formulated  and  fixed  by 
the  laws  of  the  State  and  the  jurisprudence  of  this  Court. 

To  obtain  the  relief  sought  herein  under  the  writs  of  certiorari  apd 
prohibition,  tht^se  rules  imperatively  require  that  relator  shall  estab- 
lish one  of  three  things,  viz:  either  1st,  that  the  proceedings  are  infect- 
ed with  some  fatal  irregularity  rendering  them  absolutely  void,  suck 
as  want  of  citation  or  refusal  ot  a  bearing,  and  the  like;  or  2(1,  tha^ 
the  jurisdiction  of  the  cause  did  noi  belong  to  the  court  which  assumei^ 
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it,  but  to  a  differeDt  court;  or  dil,  that  the  cause  ia  of  a  natare  jiiriB- 
diction  of  which  is  denied  to  any  court,  because  not  within  the  limits 
of  judiciary  power. 

It  is  not  pretended  that  either  of  the  two  first  grounds  of  relief  is 
presented  in  this  case.  The  perfect  regularity  of  the  proceedings  in 
the  court  below  is  not  questioned.  There  is  no  complaint  that  the 
conrc  has  assumed  a  jurisdiction  wliicli  is  vested  by  law  in  som<^  other 
courts.  On  tlie  contrary,  it  will  be  admitted  that,  if  any  court  is  vested 
with  jurisdiction  over  the  persons  and  the  subject-matter  of  the  con- 
troversy, it  is,  aud  mnst  be,  the  Civil  District  Court. 

It  fullows,  therefore,  that  the  whole  contention  of  relator  is  nar- 
rowed down  to  the  proposition  tliat  the  proceedings  concern  a  sabject- 
matter,  the  power  to  consider  and  dt* termiue  which  lies  ontside  of  the 
function  A  and  powers  of  the  judiciary. 

Analyzing  as  completely  as  we  can  the  positions  of  relator,  we  find 
this  contention  to  be  based  on  the  following  grounds,  viz: 

Ist.  That  relator  is  a  constitutional  ojQScer  belonging  to  the  execu- 
tive depaitment  of  the  government,  and  not  subject  to  judicial  control 
in  the  execution  of  the  functions  of  his  office.  This  is  answered  by  the 
very  language  of  the  Code  of  Practice  touching  the  writ  of  mandamus, 
Art.  834  of  which  declares :  *'  It  may  be  directed  to  public  officers  to 
eompel  them  to  fulfil  any  of  the  duties  attached  to  their  office,  or 
which  may  be  legally  required  of  them."  There  is  no  exception  of 
constitutional  executive  officers,  and  our  Reports  are  full  of  cases  in 
which  such  jurisdiction  has  been  exercised  over  the  Auditor,  the  Treas- 
urer, the  Secretary  of  State,  and  other  executive  officers. 

2d.  That  as  the  subject-matter  of  the  case  is  one  touching  the  con- 
duct of  elections,  such  matter  does  not  lie  within  judicial  cognizance. 
There  is  no  authority  and  no  Reason  to  support  this  broad  proposition. 
It  is  true  that  it  has  been  held  by  this  Court  tliat  in  the  absence  of 
special  statutory  authorization  courts  are  without  jurisdiction,  ratione 
materia,  to  entertain  cases  of  contested  election.  State  vs.  Judgis  18 
Ann.  89. 

This  is  a  rule  widely  recognized  and  generally  prevalent,  and  rest- 
ing on  pecnliar  principles;  but  it  has  never  been  extended  so  far  as  to 
exempt  officers  charged  with  the  conduct  of  elections  and  with  the 
ascertainment  and  promulgation  of  the  results  thereof  from  judicial 
control  to  require  them  to  perform  the  specific  duties  imposed  upon 
them  by  law. 

Thus  says  Mr.  High,  under  the  full  sanction  of  authority :  '*  Not- 
withstanding the  lule  denying  the  relief  by  mandami  s  to  compel 
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admission  to  a  disputed  office  or  to  determine  tlie  title  thereto,  there 
are  certain  incidents  f*.onnected  with  the  question  of  title  and  election 
to  public  offices,  which,  from  their  nature,  involve  the  exercise  of 
merely  ministerial  powers,  and  are  hence  properly  subject  to  control 
by  mandamus.  Among  thosa  incidents  are  the  canvassing  of  election 
returns,  the  issuing  of  oertiiicates  of  election  to  the  persons  entitled 
thereto,  and  the  is8uing  of  a  commission  to  a  claimant  duly  elected.'' 
High  Ext.  Legal  Rem.,  $  55^  State  ex  rel.  Harbin  vs.  Secretary,  32 
Ann.  579. 

So  i^ays  High  :  '<  MandamuB  has  also  beeu  held  to  be  an  appropriate 
remedy  to  protect  the  right  of  a  voter  to  registration  of  hi^  name 
upon  the  poll-list.  And  a  registering  officer,  appointed  under  the 
laws  of  the  State  for  this  purpose,  may  be  compelled  by  the  writ  to 
register  the  names  of  voters  applying  for  registration  and  properly 
entitled  to  vote."    High,  id.  $  66. 

Of  course,  in  all  such  cases,  the  propriety  of  the  writ  will  depend 
upon  the  distinction  between  duties  of  a  purely  ministerial  nature 
involving  the  exercise  of  no  official  discretion,  and  those  which  are 
<;tta«t-judicial  and  involve  the  exorcise  of  such  discretion. 

It  would,  indeed,  be  monstrous  if  officers  charged -by  the  Legislative 
will,  with  specific  duties  intended  for  the  protection  of  the  electoral 
riglit  of  the  citizen  and  for  the  security  of  fair  elections,  could  disre- 
gard and  violate  them  with  impunity.  No  authority  is  or  can  be  cited 
exempting  public  officers  charged  by  law  with  specific  ministerial 
ducies  in  election  matters  from  the  same  judicial  control  which  is 
exercised  over  all  other  officers  of  the  State  with  reference  to  similar 
<lnties, 

3.  It  is  claimed  that  the  statute,  required  that  the  appointment  of 
commissioners  should  be  made  ten  days  before  the  election,  and  pub- 
lished at  least  six  days  before  the  election  ;  that  having  so  made  and 
published  his  appointments,  his  power  was  exhausted,  and  courts  had 
no  power  to  compel  him  to  undo  or  to  correct  what  had  been  done. 
We  are  strongly  doubtful  whether  this  ground  does  not  go  exclusively 
to  the  merits  of  the  case,  and  is  not,  therefore,  beyond  our  review  in 
thiti  case.     But,  at  all  events,  it  i4  entirely  without  merit. 

The  right  to  invoke  the  aid  of  courts  to  compel  the  performance  of 
this  alleged  duty  could  not  arise  until  the  relator  was  actually  in 
default.  This  is  elementary,  and  is  strongly  announced  by  Mr.  High, 
as  follows :  ''  Mandamus  is  never  grantt-d  in  anticipation  of  a  supposed 
omission  of  duty,  however  strong  the  presumption  may  be  that  the 
peisons  whom  it  is  sought  to  coerce  by  the  writ  will  refuse  to  perform 
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tlieir  tlaties  when  tli©  proper  time  firrlves.  It  is,  therefore,  iDcnmb- 
ent  on  the  relator  to  show  an  actual  omission  on  tlie  part  of  the 
respondent  to  perform  the  required  act,  and  since  tliere  can  be  no 
sneh  omission  before  the  time  has  arrived  for  tlie  performance  of  tlie 
dntj,  the  writ  will  not  issue  before  that  time."    High,  Ex.  f..  R.  ^  12. 

Relators  in  the  case  below  were  not  in  poKition  to  exercise  their 
right  until,  by  the  action  of  the  Registrar,  he  placed  liimself  in  default 
by  violating  his  alleged  dnty.  A  legal  right  cannot  be  paralyzed  by 
such  a  paradox  which  says  to  the  person  injured  :  *'  You  cannot  pro- 
ceed before  the  Registrar  acts,  because  it  is  too  soon  ;  and  you  cannot 
proceed  after  he  has  acted,  because  it  is  too  late."  On  the  contrary, 
we  are  satisfied  that  the  very  object  of  the  law  in  requiring  the 
Registrar  to  act  in  a  certain  period  preceding  the  election  was  to 
afford  parties  an  opportunity  to  correct  any  violation  of  his  duty 
which  he  might  commit. 

4.  The  final  grounds  are  that  the  law  relied  on  did  not  impose  on  the 
Registrar  the  specific  duty,  the  performance  of  which  was  sought  to  be 
enforced  by  mandamus,  and  that  the  duty  imposed  with  reference  to 
the  appointment  of  commissioners  was  of  a  character  involving  the 
exercise  of  official  discretion,  and  that,  having  exercised  such  discre- 
tion and  discharged  his  duty  in  accordance  therewith,  his  action  is 
not  subject  to  judicial  control  by  mandamus. 

It  is  obvious  that  these  questions  belong  exclusively  to  the  merits 
of  the  cause.  In  every  mandamus  ))roceeding  brought  against  public 
ofScers,  in  the  language  of  the  Code  of  Practice,  ^'  to  compel  them  to 
fulfil  the  duties  attached  to  their  office,  or  which  may  be  legally 
required  of  them,"  the  questions  necessarily  arise,  Is  the  duty  alleged 
imposed  by  the  law?  Has  the  officer  violated  the  duty?  Is  the  duty 
of  a  character  authorizing  the  court  to  enforce  it  by  mandamus?  The 
solution  of  these  questions  constitutes  the  entire  merits  of  every  such 
proceeding  and  the  sole  judicial  function  involved  therein.  The 
court  seized  with  jurisdiction  of  such  a  controversy  is  necessarily 
invested  with  full  power  to  examine  and  determine  these  questions  of 
mixed  law  and  fact,  the  determination  of  which  is  a  necessary  condi- 
tion precedent  to  the  rendition  of  any  judgment  whatever.  The  claim 
that  error  in  such  determination  entails  the  nullity  of  the  proceeding 
and  judgment,  has  no  more  foundation  than  a  claim  that  like  error 
would  strike  any  other  judgment  with  nullity.  We  are  clearly  pre- 
cluded from  considering  such  questions  in  this  proceeding.  As  we 
said  in  a  former  case  and  have  often  reiterated  :  '*  The  Constitution 
intended   that  our  supervisory   jurisdiction    should   be  distinct,  in 
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Daturo  RB  well  as  in  name,  from  our  appellate  jariftdlctioD.  The 
former  was  intended  simply  to  enable  us  to  compel  inferior  courts  to 
perfoim  their  functions,  to  prevent  them  from  exceeding  the  bounds 
of  their  jiuisdictioD,  and  to  enforce  the  observance  of  tliat  regularity 
in  tlieir  proc4*eding«,  wliich  is  essential  to  fairness  in  the  conduct  of 
contradictory  litigation.  Mere  error  in  the  decision  of  questions 
properly  submitted  to  their  determination  and  regularly  determined, 
can  only  be  coiTected  in  the  exercise  of  a  jurisdiction  purely  appel- 
late."   State  ex  rel.  Wintz  vs.  Judge,  82  Ann.  1225. 

Finding,  in  this  case,  that  the  respondent  judge  had  jurisdiction  of 
thocauge,  that  he  was  vested  with  judicial  power  to  hear  and  decide 
it,  and  tliat  his  proceedings  have  been,  in  all  respects,  regular,  there 
is  no  occasion  or  room  for  tlie  exercise  of  our  supervisory  jurisdiction. 

It  is,  therefore,  ordered  that  the  applications  for  writs  of  certiorari 
and  prohibition  be  denied,  at  relator's  cost. 


No.  10,002. 
Statk  kx  rel,  Samuel  Wood  vs.  Board  of  Liquidation  of  the 

City  Debt. 

Tha  premtnm  bond  plan  incladed  all  the  bonded  debt  of  the  city  of  19'ew  Orleans  of  date  aa- 
teceilent  to  the  adoption  of  the  preiniam  bond  act  in  1876 ;  bat  it  did  not  inelnde  any 
part  of  the  city*m  floating  debt. 

AQt  5d  of  ldi>S  iacluded  all  of  the  city's  bonded  debt,  other  than  that  which  had  been 
funded  into  premium  bonds. 

Acts  31  of  IdTi)  and  58  of  1882  operate  as  contracts  between  the  city  and  her  bonded  ered> 
itors,  and  were  based  upon  adequate  consideration. 

The  surplus  of  the  premium  bond  tax  beyond  the  requirements  of  holders,  other  than  the 
cify,  received  its  destination  to  the  retirement  of  outstanding  bonds,  not  funded  into 
ptemium  bonds  by  the  terms  of  the  premium  bond  act  in  1876,  antecedent  to  the  adop- 
tion of  the  Constitution  of  1879,  and  this  covenant  was  but  re«affirmed  and  re- 
announced  in  Act  58  of  1883. 

There  Is  a  conflict  between  the  prorisions  of  Section  4  of  Act  67  of  1884  and  that  of  Section  T 
of  Act  58  of  1882,  bo  h  of  thom  having  the  common  ol>Ject  of  dedicating  to  two  different 
classes  of  city  debts  the  surplus  of  the  premium  bond  tax. 

Persons  whodesl  wlih  poliiica)  or  municipal  oorporatiooa  possessed  of  limited  power  to 
contract  debt«,  mutt  rely  for  (heir  payment  upon  tbe  annuel  revenues  provided  for  them 
by-  law,  in  the  absence  of  any  special  statute  authorizing  the  creation  of  a  contract 
therefor. 

Any  posterior  lew  which  has  for  its  object  to  confer  on  such  creditors  as  originally  posaessed 
no  contract  rights  the  prerogatives  of  those  who  had,  and  thereby  intringes  the  Utter, 
is  amenable  to  the  objection  of  impairing  the  obligation  of  protected  contracts. 
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APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Monroej  J. 

W.  8.  Benedict  for  Relator  and  Appellant. 
Leovt/  <&  Blair  and  H,  0.  Miller  for  Respondent  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Tliis  is  a  proceeding  by  mandamus  on  tlie  part  of  » 
holder  of  bonds  of  the  city  of  New  Orleans,  bearing  date  July  1, 
1884,  and  which  were  issued  under  and  in  pursuance  of  Act  G7  of.  1884, 
to  coerce  the  Board  of  Liquidation  to  comply  with  its  terms,  and 
particularly  with  those  of  Sections  3  and  4. 

Relator  avers  that  it  is  the  respondent's  duty  to  apply,  in  the  manner 
therein  specified,  the  revenues,  property  and  assets  of  the  city  to  the 
payment  of  the  interest  and  the  i-edemption  and  cancellation  of  the 
capital  of  his  bonds. 

He  farther  avers  that  it  is  the  duty  of  respondent  to  advertise  for 
sealed  proposals  for  tlie  exchange  of  draicn  premium  bonds  hi  the  pos- 
session of  the  city  for  the  bonds  issued  under  said  act  to  the  amount 
«f  $50,000,  after  each  allotment  of  series;  and  that  as  said  statute  has 
been  in  force  since  the  date  of  its  passage,  on  the  9th  of  July,  1884, 
and  all  the  bonds  in  contemplation  thereof  have  been  issued,  there 
ahonld'noto  be  advertised  for  exchange,  in  accordance  with  Sections  3 
fuid  4  of  said  act,  for  the  various  series  allotted  after  that  date,  and 
regularly  hereafter,  bonds  to  the  amount  of  $50,000  to  each  allotment 
of  series  within  tliat  time. 

He  further  avers  that  the  respondent  is  in  possession  of  funds  in 
excess  of  the  interest  due  on  »aid  bonds,  and,  also,  in  excess  of  the 
amount  that  is  necessary  to  carry  out  the  provisions  of  said  act,  and 
its  failure  to  do  so  is  a  plain  violation  of  law  and  an  impairment  of  his 
contract  in  the  sense  of  the  State  and  Federal  Constitutions. 

The  respondent's  return  is  elaborate,  and  we  make  the  following 
synopsis  of  it,  viz : 

That  the  premium  bonds  were  given  in  exchange  for  other  valid 
bonds  of  the  city  that  were  issued  under  laws  anterior  in  date  to  the 
enactment  of  the  premium  bond  act,  on  the  pth  of  March,  1876,  and 
which  pledged  and  dedicated  to  their  payment  adequate  and  sufficient 
taxes. 

For  their  discharge,  on  the  premium  plan,  a  five  mill  tax  was 
authorized  and  consecrated  thereto,  and  on  the  faith  of  it  they  were 
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surrendered  and  fanded  to  tlie  extent  of  $13,000,000,  and  of  wbicb 
there  are  extant  aboat  $8,000,000  at  this  time. 

That  the  premium  bond  act  provided  that  this  bonded  debt  aggre- 
gating $20,000,000,  when  exchanged  for  premium  bonds  of  $20  each, 
should  be  divided  into  10,000  series  of  100  bonds  esich,  the  whole  to  be 
numbered  from  1  to  10,000.  That  a  certain  amount  of  those  series 
should  be  annually  paid,  in  pursuance  of  an  allotment  made  from  the 
numbers  of  all  the  series,  and  that  premiums  should  be  awarded  on 
the  bonds  of  the  drawn  series  in  a  similar  manner. 

Tliat,  as  all  of  said  bondholders  had  not  participated  in  the  plan 
and  funded  their  bonds,  all  of  the  series  drawn  at  the  different  allot- 
ments did  not  pass  into  the  hands  of  holders,  but  near  $8,000,000^ 
thereof  remained  in  the  possession  of  the  city ;  that  the  premium 
bond  tax,  to  the  extent  it  would  have  been  applied  to  its  proportion 
of  the  premium  bonds,  constituted,  in  contemplation  of  the  premium 
bond  act,  a  surplus  represented  by  the  drawn  premium  bonds  in  the  pos- 
session of  the  city,  and  that  this  surplus  was,  by  the  terms  of  the  act,, 
dedicated  to  the  payment  of  these  unfunded  bonds,  or  exchanged 
therefor. 

That  the  bonds  contemplated  by  the  premium  bond  act  were  bind- 
ing contracts  between  the  city  and  bondholders,  and  the  adequate  and 
sufficient  taxes  dedicated  to  their  payment  by  the  laws  under  which 
they  were  issued  were  enforceable  and  valid. 

That  in  1882  tlie  Legislature  made  further  provision  for  those  un- 
funded bonds  by  authorizing  the  issuance  of  another  class  of  bonds 
therefor,  known  as  extended  consolidated  and  certificate  bonds,  to  the 
payment  of  which  an  additional  five  mill  tax  was  dedicated,  and  said 
surplus  of  the  premium  bond  tax  was  pledged ;  that  on  the  faith  of 
said  pledge  and  dedication  $5,000,000  of  same  were  exchanged  there- 
for, and  are  still  extant,  and  solely  dependent  thereon  for  payment 
and  to  which  they  have  a  vested  right. 

That  of  said  bonds  there  are  remaining  unfunded,  under  either  act, 
$3,000,000,  which  are  still  entitled  to  claim  the  benefits  of  both  and  to 
participate  in  said  tax  and  surplus,  and  which  right  the  Legislature 
by  any  subsequent  act  is  impotent  to  impair  or  take  away. 

That,  in  pursuance  of  the  statutes  of  1876  and  1882,  the  city  has  levied 
and  is  annually  levying  a  one  per  cent  tax  for  the  exclusive  benefit  of 
all  of  said  bondholders,  whether  their  bonds  have  been  funded  or  not  f 
and,  as  it  is  charged  with  the  custody  and  application  of  the  proceeds 
thereof,  it  is  wholly  without  power  to  divert  them  to  any  other  object. 

That  Act  67  of  1884  provides  for  the  issuance  of  bonds  into  which 
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are  to  be  fanded  judgment  or  floatiDg  debts — as  contiadistin^uisbed 
from  contract  or  handed  debts — aggregatiDg  $900,000  in  amoant,  tbe 
greater  part  of  whlcb  bas  been  creat«-d  since  1873,  and  no  part  of 
wliicb  was  contracted  prior  to  1870,  wliich  was  originally  entitled  to 
no  special  or  sufficient  tax  for  their  payment;,  bat  which  were  wholly 
dependent  apon  the  adequacy  of  the  annual  revenues  for  their  dis- 
charge, and  which  are  not  entitled  to  participate  in  the  one  per  cent 
tax. 

That  said  act,  in  providing  for  an  exchange  of  dramn  premium  bonds 
in  the  possession  of  the  city  for  said  floating  debt  bonds,  undertakes, 
in  effect,  to  appropriate  to  the  latter  in  advance  of  their  maturitiee  tbe 
said  surplus  to  the  extent  of  $200,000  annually,  or  $500,000  for  the 
time  which  has  elapsed  since  the  passage  of  the  act,  to  the  prejudice 
of  the  contract  creditors  of  the  city ;  and  that  this  will  the  more 
clearly  appear  from  the  fact  that  respondent  has  in  hand  neither  funds 
or  property  of  the  city — such  as  is  mentioned  in  the  act — with  which 
to  pay  any  part  of  said  floating  debt  bonds. 

That  the  amount  of  the  premium  bonds  to  be  annually  paid  is  an- 
nually increasing  in  value,  and  hence  the  proportion  of  the  five  mill 
tax  applicable  to  the  payment  of  each  succeeding  drawn  series  thereof 
is  annually  increasing  to  such  an  extent  that  the  aggregate  yearly 
excess  is  less  than  $80,000 )  therefore,  if  drawn  premium  bonds  in 
possession  of  the  city  are  given  in  exchange  for  floating  debt  bonds  to 
the  amount  reqnired,  not  only  would  the  surplus  be  consumed,  but  the 
proceeds  of  the  premium  bond  tax  would  be  absorbed,  and  the  pre- 
mium bond  holders  and  the  holders  of  bonds  not  fanded  would  be 
deprived  of  the  amount  annually  due  them  therefrom. 

Finally,  the  respondent  returns  that  the  Act  of  1884  is,  in  effect,  an 
attempt  to  divert  and  misapply  the  one  per  cent  tax  in  contravention 
of  the  pledges  contained  in  prior  laws,  and,  is  enforced,  contracts 
made  in  pursuance  thereof  will  be  impaired  in  the  sense  of  the  State 
and  Fed<>ral  Constitutions. 

The  Sun  Mutual  Insurance  Company  intervened  and  joined  the 
respondent  in  resisting  the  enforcement  of  the  Act  of  1884. 

It  claims  to  bo  the  holder  of  certain  extended,  consolidated  and 
cerfifieate  bonds  of  1882,  and  contends  that,  if  said  act  is  carried  into 
effect,  its  contracts  under  various  other  and  prior  laws,  enacted  in 
1852,  1854,  1869,  1870,  1871,  1873  and  1876— under  which  the  bonds 
given  in  exchange  were  authorized  and  issued — as  well  as  those  under 
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the  law  of  1882,  would  be  impaired  and  violated,  and  said  bonds 
depreciated  in  valne  to  the  amoant  of  $5000. 

It  also  claims  to  be  the  owner  of  certain  premium  bonds,  and  if  said 
act  is  enforced)  it«  contract  ri^^hts,  under  the  premium  bond  act,  will 
be  likewise  impaired  aad  said  bonds  depreciated  in  value  to  the  extent 
of  $5000. 

It  further  avers  that,  by  the  terms  of  said  statutes — all  of  which 
were  enacted  prior  to  1879 — the  State  of  Louisiana  and  the  city  of 
New  Orleans-  contracted  with  the  bonded  creditors  of  the  latter  to 
provide  »,  8uffl(^ent  tax  for  their  payment. 

That  the  undertaking,  on  the  part  of  the  State,  acting  for  the  city, 
as  set  forth  in  sections  5  and  6  of  Act  58  of  1882,  to  levy  a  five-mill 
tax  for  the  exclusive  benefit  of  the  bonds  issued  thereiuuler  and  others 
which  were  issued  under  prior  laws,  and  not  jet  funded,  was  in 
'  furtherance  of  the  contract  rights  created  thereunder,  and  that  its 
pledge  of  the  surplus  of  the  premium  bond  tax  to  the  payment  thereof 
was  in  further  fulfillment  of  same. 

That  to  said  five-mill  tax  and  surplus  said  bondholders  not  only 
had  and  have  a  vested  light,  but  tliey  give  an  adequate  consideration 
therefor  in  surrendering  their  old  bonds,  the  payment  of  which  was 
secured  by  an  adequate  tax,  and  in  extending  their  payment  for  forty 
years,  and  that  the  exchange  contemplated  by  the  Act  of  1884,  if 
enforced,  would  impair  its  contracts  in  the  sens^  of  the  Constitution 
and  the  law. 

As  a  part  of  f  ts  petition  it  adopted  the  averments  of  the  respondent's 
return. 

Its  alternate  prajer  is  that,  in  the  event  the  desired  relief  is  granted 
the  riilator,  its  contract  rights,  under  prior  laws,  be  protected. 

Hence,  the  grounds  of  the  respondent's  aud  intervener's  resistance 
to  the^demands  of  the  relator  may  be  summarized  as  follows,  viz  : 

First — That  the  debts  of  the  city  for  which  the  bonds  of  1884  were 
issued  were  floating  debts,  which  were  created  under  the  general  laws 
of  the  State,  which  made  no  other  provision  for  their  payment  than 
such  as  may  be  contained  in  the  annual  revenue  laws. 

Second — That  the  premium  bond  plan  only  included  the  bonded 
debt  of  the  city,  contracted  under  special  statutes,  enacted  prior  to 
the  passage  of  the  Premium  Bond  Act  in  1876,  and  which  provided 
suflicient  and  adequate  taxes  for  their  payment. 

Third — That  the  five-mill  tax  provided  in  the  premium  bond  act 
was  dedicated  to  all  such  bonds,  whether  exchanged  for  premium  or 
not,  and  that  the  five-mill  tax  provided  by  Act  58  of  1882,  and  tlie 
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surpliu  of  the  premiam  bond  tax  were  pledged  to  tbe  bonds  issued 
thereunder  and  others  that  still  remained  unfunded. 

Fourth — That  if  tbe  provisions  of  the  Act  of  1884  are  enforced,  as 
demanded  by  tbe  relator,  tbe  vested  rights  of  the  bonded  creditors— 
those  who  liave  not  funded  their  bonds,  as  well  as  those  who  have — 
will  be  divested  and  their  contract  rights  impaired. 

I. 

From  the  record  we  have  obtained  the  following  statement  of 
facts,  viz : 

That  the  amount  of  the  bonded  indebtedness  of  the  city  that  was 
included  in  the  premium  bond  plan  was  about  $20,000,000  in  capital 
alone. 

Of  this  amount  there  were  exchanged  for  premium  bonds  the  sum 
of  $13,263,a00. 

They  were  issued  under  the  following  several  statutes,  viz  : 

Act  40  of  1833,  Act  71  of  1852,  Acts  108  and  109  of  1854,  Act  49  of 
1869,  Act  7  of  1870,  Acts  48  and  100  of  1871,  Act  73  of  1872,  and  Acts 
71  and  103  of  1874. 

Of  the  remainder  of  the  bonds  not  funded  into  premiums  $3,259,000 
were  funded  into  forty-year  bonds  under  Act  38  of  1882,  and  there 
remained  a  surplus  of  bonds — not  funded  under  either  act — aggregat- 
ing $2,988,400  which  are  still  extant. 

The  amount  of  premium  bonds  in  the  hands  of  third  persons,  other 
than  the  city,  is  $7,418,240. 

The  annual  yield  of  the  one  per  cent  tax  for  the  four  years  antece-  . 
dent  to  1887  was  as  follows,  viz : 

For  1888,  $960,240 ;  for  1884,  $947,950  j  for  1885,  $994,480 ;  for  1886 
$849,100.  ' 

The  total  amount  of  funds  in  the  hands  of  the  respondent  on  the 
Ist  of  March,  1887,  derived  from  the  one  per  cent  tax  was  $294,000, 
sabject  to  a  reduction  for  unpaid  interest  on  the  bonded  or  contract 
debts  to  that  date,  $130,000,  and  it  has  no  other  assets  in  hand  except 
some  shares  of  New  Orleans  Waterworks  stock. 

There  has  been  required  annually,  for  the  redemption  of  premium 
bonds  and  drawn  premiums  in  the  hands  of  holders,  other  than  the 
city,  about  $400,060,  and  this  amount  has  been,  and  still  is,  under  the 
premium  bond  plan,  annually  increasing,  so  that  the  yearly  surplus 
applicable  to  drawn  premium  bonds  in  the  possession  of  the  city,  is 
less  than  $80,000,  and  it  is  annually  diminishing  in  amount. 

At  the  first  drawing  that  occurred  in  1887,  the  city  drew  thirteen 
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series,  representing  $26,000  of  premium  bonds,  while  there  were 
drawn  by  third  persons  extant  forty-seven  series,  representing  $94,000 
of  preminm  bonds  and  $16,000  of  premiums — the  whole  being  equal  to 
$110,000. 

At  this  ratio  they  would  be  entitled,  under  four  quarterly  allotments 
in  1887,  to  $440,000 ;  hence,  the  surplus  applicable  to  dravm  premium 
hands  inposseasian  of  the  city  would  be  only  $50,000. 

The  annual  interest  on  the  bonds  issued  under  the  Act  of  1882  and 
on  the  unfunded  bondo  of  years  antecedent  to  1876,  aggregates 
$564,000,  therefore,  the  surplus  of  the  preminm  bond  tax  of  1887,  it 
applied  thereto— less  the  amount  of  the  five-mill  tax— would  leave  a 
deficit  of  $40,000. 

The  floating  debt  of  the' city  was  incurred  in  years  subsequtut  to 
1870,  and  was  to  be  paid  out  of  the  revenues  of  the  respective  jears 
in  which  it  was  so  incurred,  and  when  there  was  an  insufficiency  of 
money  on  hand  to  pay  same  when  presented,  certificates  were  issued 
payable  out  of  the  revenues  of  said  years  when  collected,  and  such 
certificates  evidence  the  floating  debt. 

The  amount  of  the  judgment  or  executory  debt— representing  in 
great  part  the  floating  debt — funded  into  bonds  under  Act  67  of  1884, 
is  $980,000. 

II. 

Prom  this  state  of  facts  the  following  propositions  may  be  taken  as 
clearly  established,  viz : 

1.  That  the  premium  bond  plan  included  all  the  bonded  debts  of  the 
city  prior  in  date  to  the  passage  of  Act  31  of  1876,  but  that  it  did  not 
include  any  part  of  the  city''s  floating  debt. 

2.  That  Act  58  of  1882  included  all  of  her  bonded  debt  other  than 
that  repiesented  in  the  premium  bonds. 

3.  "That  all  of  those  bonds  were  issued  in  pursuance  of  particular 
laws  enumerated,  and  which  authorized  and  directed  the  levy  of  suffi- 
cient taxes  to  meet  them. 

4.  That  Acts  31  of  1876  and  58  of  1882  operate  as  contracts  between 
the  city  and  her  bonded  creditors,  and  were  based  on  an  adequate 
consideration. 

5.  That  as  there  is,  approximately,  an  annual  surplus  of  the  premi- 
um bond  tax  of  less  than  $80,000,  applicable  to  the  drawn  pteminm 
bonds  ill  the  pcfrsession  of  the  city,  the  bonds  funded  under  the  act  of 
1884-^if  relator's  demand  be  granted — would  not  only  absorb  it,  but 
would  absorb  a  large  proportion  of  that  tax  that  is  applicable  to  drawn 
premium  bonds,  and  premiums  held  by  third  persons.    Relator's  demand 
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being  fordratr/i  premiam  boDd»,  be  would,  if  Ruccessful,  be  entitled  to 
immediate  payment  of  tLe  whole  amount,  as  soon  as  the  ezehanffe  ftbould 
be  conBumtnated.  If  it  was  for  undraiv^n  preniinm  bonds,  the  conse- 
quence  would  not  be  so  serious. 

III. 

Section  3  of  Act  67  of  1884  is  couched  in  the  terms  following,  viz: 

*'  That  for  the  further  redemption  of  said  bonds,  the  said  Board  of 
Liquidation  is  hereby  authorized  and  required,  after  each  allotment  of 
aeries  following  the  passage  of  this  act,  to  advertise  for  sealed  propos- 
als for  the  exchange  of  drawn  premium  bonds  in  the  possession  of  the 
city,  for  the  bonds  authorized  herein,  to  the  amount  of  $50,000  of  said 
bonds,"  etc. 

Now,  as  there  are  four  allotments  of  series  annually,  the  bondhold- 
ers under  thit  act  would  be  entitled  to  exchange  their  bonds  annually 
for  $200,000  of  draiTfi  pieminm  bonds,  and  they  would  be  entitled  to 
$500,000  thereof  since  the  date  of  the  pasaoge  of  the  act. 

The  effect  of  this  plan,  if  enforced,  would  be  to  enable  the  holders  of 
anch  bonds  to  realize  the  Capital  and  interest  within  a  few  years, 
whereas  the  holders  of  consolidated  and  certificate  bonds  must  wait 
ten  and  forty,  and  the  holders  of  premium  bonds  must  waif  fifty  years ^ 
i.  e.y  if  the  one  per  cent  tax  were  sufficient  to  pay  them  all.  But  we 
have  seen  that  it  would  not — the  annual  requirements  of  the  1884 
bonds  being  $200,000;  that  of  the  drawn  premium  bonds  held  by  third 
persons  $440,000;  that  of  the  extended  and  unfunded  bonds  $564,000 ; 
and  the  one  per  cent  tax  only  yielding  about  $990,000.  There  must, 
of  necessity,  be  an  annual  deficit  of  about  $215,000— an  amount  in  ex- 
cess of  that  demanded  annually  for  the  bonded  creditors  of  1884. 

Xot  only  is  this'  true,  but,  if  the  entire  amount  of  $500,000  demanded 
by  the  relator  is  allowed  him,  the  entire' proceeds  of  the  premium  bond 
tax  would  be  insufficient  to  meet  it — the  same  being  $495,000 — and  all 
the  bonded  or  contract  creditors  would  be  deprived  of  any  participa- 
tion therein,  for  at  least  one  year;  and  of  a  large  portion  thereafter, 
until  the  $980,000  of  1884  bonds  should  be  fully  paid. 

lu  this  manner  the  premium  bond  pi  An  of  1876  would  be  impaired, 
if  not  annihilated,  and  so  would  the  extended  debt  scheme  of  1882. 

But,  perhaps,  the  most  serious  objection  to  the  act  of  1884  is,  that  it 
tends  to  prefer  floating-debt  bonds,  not  bottomed  on  any  contract,  to 
bonded  debts  of  the  city,  and  thus  impairs  the  latter's  contract  rights. 
It  thus  coufei*8  upon  a  class  of  creditors,  holding  evidences  of  debt, 
primarily  unsecured,  and  having  only  the  right  to  collect  their  claims 
from  any  balance  there  might  be  of  the  annual  revenues  of  any  partic- 
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ular  year,  not  only  the  right  to  the  proceedn  of  a  gpecial  tax,  but  to 
the  particular  tax  dedicated  to  contract  creditors,  who  had  made  im- 
portant concessions  to  obtain  it — and  years  before. 

This  is  attempted  and  insisted  upon,  in  the  face  of  the  following  pro- 
visions of  Section  7  of  58  of  1882,  viz:  "That  the  surplus  proceeds,  if 
any,  of  the  premium  bond  tax  of  each  year,  remaining  in  the  hands  of 
the  Board  of  Liquidation  of  the  city  debt,  or  surplus  on  hand  at  the 
time  of  the  passage  of  the  act,  after  the  drawn  series,  interest  and  pre- 
miums thereon,  exigible  or  due  to  the  holders  thereof,  have  been  pro- 
vided for,  or  fully  paid,  shall  also  be  deposited  with  the  fiscal  agent  of 
the  said  Board,  to  the  credit  of  the  account  known  as  '  the  city  debt 
fund,'  and  applied  exclusively  as  provided  in  section  five";  t.  e,,  "to  the 
objects  and  purposes  of  this  act^ 

There  is  a  conflict  between  the  provisions  of  the  act  of  1882  and  the 
provision  of  Section  4  of  Act  67  of  1884,  which  authorizes  and  requires 
the  respondent  "  to  advertise  for  sealed  proposals  for  the  exchange  of 
draum  premium  bonds  in  possession  of  the  city."  Both  have  excluswe 
reference  to  the  surplus  of  the  premium  bond  tax,  and,  as  we  have  sat- 
isfactorily shown,  it  cannot  meet  both. 

Section  4  of  Act  67  of  1884  manifestly  impairs  the  contract  of  the 
bonded  creditors  of  the  city  as  recognized  and  established  under  Sec- 
tion 7  of  Act  58  of  1882. 

Persons  who  deal  with  political  or  municipal  corporations  possessed 
of  limited  power  to  contract  debts,  must  rely  for  their  payment  upon 
the  annual  revenues  provided  for  them  by  law,  in  the  absence  of  any 
special  statute  authorizing  the  creation  of  a  contract  therefor. 

Any  posterior  law  which  has  for  its  object  to  confer  on  such  creditors 
as  originally  possessed  no  contract  rights  the  prerogatives  of  those  who 
had,  and  thereby  infringe  the  latter,  is  amenable  to  the  objection  of 
impairing  the  obligation  of  their  protected  contracts,  and  cannot  be 
enforced  by  mandamus. 

IV. 

But  our  attention  has  been  attracted  to  the  opinion  of  the  Supreme 
Court  in  New  Orleans  Board  of  Liquidation  vs.  Hart,  118  U.  S.  196,  et 
seq,,  and  it  is  relied  upon  by  counsel  for  relator  as  announcing  a  con- 
trary interpretation  of  the  statutes  which  are  drawn  in  question  here, 
in  determining  a  question  similar  to  the  one  now  before  us. 

The  one  under  consideration  in  that  case  was  the  right  of  the  relator. 
Hart,  to  have  his  executory  judgment  funded  into  bonds,  in  pursuance 
of  the  provisions  of  Section  2  of  Act  67  of  1884,  it  being  "founded  on 
contracts^  for  municipal  purposes,  made  from  1871  to  1877." 
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To  his  demand  the  respondent  board  interposed,  as  an  objection  to 
their  iBsuance,  **  that  all  the  property  of  the  city  not  dedicated  to  pub- 
lic age,  and,  also,  the  surplus  of  what  is  known  as  the  prominni  bond 
tax,  were  pledged,  under  Act  58  of  1862,  and  by  previous  legislation, 
to  the  payment  of  other  bonds  of  the  city  which  were  outstanding;  and 
that  the  act  of  1884,  in  so  far  as  it  directs  a  diversion  of  that  property 
and  fund,  impairs  the  contract  with  the  holders  of  those  bonds,  and  is, 
therefore,  unconstitutional  and  void." 

The  Court  made  a  careful  analysis  of  those  statutes,  and  stated  their 
conclnsions  thereon,  and  from  which  we  make  the  following  extracts, 
viz: 

''  There  is  no  doubt  of  the  right  of  the  relator,  under  the  act  of 
1884,  to  the  bonds  promised  in  compromise  made  with  the  city.  His 
judgment  is  of  the  class  of  debts  which  it  is  made  the  duty  of  the 
board  to  retire  and  cancel  by  the  exchange  of  the  bonds  provided,  or 
the  sale  of  them,  and  the  application  of  their  proceeds.      *        *        * 

''As  seen  by  the  preceding  statement,  all  of  the  property  and  fundsof 
the  city  and  the  excess  of  the  proceeds  derived  from  the  tax  for  the 
interest  on  the  premium  bonds,  beyond  ^hat  was  needed,  were,b3'  the 
act  of  1880,  pledged  to  pay  her  entire  debt,  except  the  floating  debt 
previously  created.  This  floating  debt  may  have  been  as  meritorious 
as  the  funded  debt  and  the  duty  to  make  provision  for  it  equally  as 
binding.  Why  all  the  property  and  funds  of  the  city  should  be  appro- 
priated to  the  latter  debt,  to  the  ei elusion  of  the  former,  does  not 
appear. 

"  The  Constitution  of  1879  contemplates  that  provision  shall  be 
made  for  the  payment  of  the  entire  debt.  It  declares  that  the  General 
Assembly,  at  its  next  session,  shall  enact  such  legislation  as  may  be 
proper  to  liquidate  the  indebtedness  of  the  city  of  New  Orleans  and  to 
apply  its  assets  to  the  satisfaction  thereof;  and  this  means,  obviously, 
that  the  entire  indebtedness  in  whatever  form  it  exists,  whether 
bonded  or  floating  debt,  and  not  merely  a  part  of  it.  And  the  appli- 
cation of  the  assets  of  the  city  is  to  be  in  satisfaction  of  all  the  debts 
alike,",  etc. 

From  the  foregoi^ng  it  is  evident  to  onr  minds  that  the  court  dealt 
with  the  question  of  the  proper  application  of  the  ''  assets^^  and  ''the 
property  and  funds  of  the  city,"  and  not  with  the  surplus  of  the 
premium  bond  tax. 

For  it  will  be  observed  that  the  point  of  resistance  in  that  case  was 
"  that  the  act  of  1884,  in  so  far  as  it  directs  a  diversion  of  that  property 
and  funds,  impairs  the  contract,"  etc. 
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No  qaestion  was  made  by  the  respondent  ap«>n  the  score  of  the 
preminm  bond  sarplus. 

It  will  be  likewise  observed  that  the  court,  when  speaking  of  what 
was  dedicated,  both  ''the  property  and  fands  of  the  city"  and  "the 
excess  of  the  proceeds"  of  the  preminm  bond  tax  were  included ',  but, 
in  treating  of  what  was  applicable  to  the  payment  of  the  city's  indebt- 
edness, the  phrase  '' property  and  funds  of  the  city"  was  alone 
employed. 

This  theory  is  demonstrated  by  the  reasoning  of  the  court,  which 
immediately  follows  our  quotation,  predicated  upon  the  article  of  our 
code  which  declares  that  "  whoever  has  bound  himself  personally  is 
obliged  to  fnllfil  his  engagement  out  of  all  his  property,  movable  and 
immovable,  present  and  future,"  R.  C.  C.  3149 ;  and,  also,  on  the  article 
which  declares  that  '*  the  property  of  the  debtor  is  the  common  pledge 
of  his  creditors,  and  the  proceeds  of  the  eale  must  be  distributed 
among  them  ratably,  unless  there  exist  some  lawful  cause  of 
preference.    R.  C.  C.  3150. 

It  is  manifest  that  a  tax  is  but  a  forced  contribution  levied  upon 
property  of  the  citizens  for  the  purposes  of  government,  and  is,  in  no 
sense,  property  of  the  corporation. 

As  such,  it  does  not  respond  to  the  articles  cited,  nor  to  the  argu- 
ment and  reasoning  of  the  court. 

This  conclusion  is  fortified  by  the  concluding  paragraph  of  the 
opinion,  viz: 

**  With  the  bonds  be  will  not  have  any  preference  over  other  bond- 
holders, but  will  be  entitled  to  share  ratably  with  them  in  the  proceeds 
of  the  property  appropriated  for  the  payment  of  theiv  bonds." 

The  reasoning  and  argument  of  the  court  was  directed  at  Section  3 
of  Act  67  of  1884,  which  provides  "that  it  shall  be  the  duty  of  the 
city  of  New  Orleans  to  turn  over  and  transfer  to  the  Board  of  Liqui- 
dation, immediately  after  the  passage  of  this  act,  all  the  property  of 
the  city,  real  and  personal,"  etc.,  for  the  purposes  thereof. 

But  that  section  is  entirely  eliminated  from  this  controversy,  because 
the  proof  discloses  that  the  respondent  is  is  possession  of  no  >'  prop- 
erty or  funds"  of  the  city  which  are  applicable  upder  that  section  to 
any  of  the  debts  of  the  city.  The  sole  question  here  is,  whether  or 
not  the  Legislature  had  the  power  to  dedicate  the  surplus  of  the  pre- 
mium bond  tax  to  bonds  that  were  to  be  issued  under  Section  2  of  Act 
67  of  1884.    We  are  of  the  opinion  that  it  had  not. 

In  treating^of  the  purpose  [and  effect  of  the  premium  bond  act  we 
said,  in  the  Rivet  case,  that  the  tax  was  denominated^  "  the  premium 
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boDd  tax,*^  and  was  separately  mentioDed  on  the  tax  rolls  and  in  the 
tax  receipts ;  and  that  the  law  '*  provided  that  any  surplus  arising 
trom  the  reqairements  of  the  plan  and  all  drawn  series  and  premiums 
falling  to  the  city  should  be  nsed  in  the  retirement  of  outstanding 
bonds  notjunded  into  premiums.^ 

We  styled  this  a  legislative,  reciprocal  and  synallogmatic  contract 
between  the  city  and  her  bonded  crc^ditors.  R.  C.  C.  1765 ;  35  Ann. 
134,  Rivet  vs.  City  of  New  Orleans. 

Hence,  it  is  apparent  that  the  sarplas  of  the  premium  bond  tax, 
beyond  the  reqnirements  of  the  holders  of  premium  bonds,  and  in 
possession  of  the  city,  received  this  particular  distinction  by  the  pre- 
minm  bond  act  prior  to  the  adoption  of  the  Constitution  of  1879. 

This,  the  State  for  the  city,  had  a  perfect  right  to  do.  (d  the  act  of 
1882  this  contract  was  but  reaffirmed  and  re-announced.  It  cannot 
be  questioned  now.  The  contrary  provisions  of  the  act  of  .1884  must 
yield  and  be  treated  and  considered  as  not  written  in  so  far  as  they  are 
concerned.  The  judge  a  quo  correctly  declined  to  make  the 
alternative  writ  of  mandamns  peremptory. 

Judgment  affirmed. 

CoNGORRiNO  Opinion. 

Fbnnsr,  J.  The  most  perplexing  problem  that  has  confronted  this 
Court  has  been  the  adjustment  of  the  rights  and  obligations  of  the 
city  of  New  Orleans  and  her  creditors  under  the  State  Constitution  of 
1879. 

That  constitution  contained  the  broad  provision :  *'  No  parish  or 
mnnicipal  tax  for  all  purposes  whatsoever  shall  exceed  ten  mills  on 
the  dollar  of  valuation." 

At  the  time  of  its  passage  the  city  owed  debts  exceeding  twenty 
millions  of  dollars,  arising  mainly  out  of  antecedent  contracts,  pro- 
vision for  which,  in  accordance  with  their  stipulations  would,  at  the 
time,  have  required  an  annual  tax  far  exceeding  the  limitation  fixed, 
leaving  not  a  cent  for  the  necessary  support  or  alimony  of  the  city. 

Considering  that  the  Constitution  did  not  terminate  the  corporate  ex- 
istence of  the  city  of  New  Orleans,  but  obviously  contemplated  its  con- 
tinuance as  a  going  municipal  corporation,  the  conclusion  was  irresist- 
ible that  the  ten  mills  tax  authorized  therein  was  designed,  primarily 
and  to  the  extent  necessary,  to  be  applicable  to  the  support  or  alimony 
of  the  city,  and  that  no  credi*:or  or  other  person  could  interfere  with 
its  appropriation  to  such  purpose. 

On  the  other  hand,  the  State  Constitution  was  utterly  incompetent 
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Barrendered  and  fanded  to  the  extent  of  $13,000,000,  and  of  which 
there  are  extant  about  $8,000,000  at  this  time. 

That  the  premium  bond  act  provided  that  this  bonded  debt  aggre- 
gating $20,000,000,'  when  exchanged  for  premium  bonds  of  $20  each, 
should  be  divided  into  10,000  series  of  100  bonds  each,  the  whole  to  be 
numbered  from  1  to  10,000.  That  a  certain  amount  of  those  series 
should  be  annually  paid,  in  pursuance  of  an  allotment  made  from  the 
numbers  of  all  the  series,  and  that  premiums  should  be  awarded  on 
the  bonds  of  the  drawn  series  in  a  similar  manner. 

That,  as  all  of  said  bondholders  had  not  participated  in  the  plan 
and  funded  their  bonds,  all  of  the  series  drawn  at  the  different  allot- 
ments did  not  pass  into  the  hands  of  holders,  but  near  $8,000,000 
thereof  remained  in  the  possession  of  the  city ;  that  the  premium 
bond  tax,  to  the  extent  it  would  have  been  applied  to  its  proportion 
of  the  premium  bonds,  constituted,  in  contemplation  of  the  premium 
bond  act,  a  surplus  represented  by  the  drawn  premium  bonds  in  the  pos- 
session of  the  city,  and  that  this  surplus  was,  by  the  terms  of  the  act,, 
dedicated  to  the  payment  of  these  unfunded  bonds,  or  exchanged 
therefor. 

That  the  bonds  contemplated  by  the  premium  bond  act  were  bind- 
ing contracts  between  the  city  and  bondholders,  and  the  adequate  and 
sufficient  taxes  dedicated  to  their  payment  by  the  laws  under  which 
they  were  issued  were  enforceable  and  valid. 

That  in  1882  the  Legislature  made  further  provision  for  those  un- 
funded bonds  by  authorizing  the  issuance  of  another  class  of  bonds 
therefor,  known  as  extended  consolidated  and  certificate  bonds,  to  the 
payment  of  which  an  additional  five  mill  tax  was  dedicated,  and  said 
surplus  of  the  premium  bond  tax  was  pledged ;  that  on  the  faith  of 
said  pledge  and  dedication  $5,000,000  of  same  were  exchanged  there- 
for, and  are  still  extant,  and  solely  dependent  thereon  for  payment 
and  to  which  they  have  a  vested  right. 

That  of  said  bonds  there  are  remaining  unfunded,  under  either  act, 
$3,000,000,  which  are  still  entitled  to  claim  the  benefits  of  both  and  to 
participate  in  said  tax  and  surplus,  and  which  right  the  Legislature 
by  any  subsequent  act  is  impotent  to  impair  or  take  away. 

That,  in  pursuance  of  the  statutes  of  1876  and  1882,  the  city  has  levied 
and  is  annually  levying  a  one  per  cent  tax  for  the  exclusive  benefit  of 
all  of  said  bondholders,  whether  their  bonds  have  been  funded  or  not  f 
and,  as  it  is  charged  with  the  custody  and  application  ot  the  proceeds 
thereof,  it  is  wholly  without  power  to  divert  them  to  any  other  object. 

That  Act  67  of  1884  provides  for  the  issuance  of  bonds  into  which 
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are  to  be  funded  judgment  or  floating  debts — aa  contiadistin^aished 
from  contract  or  bonded  debts — aggregating  $900,000  in  amount,  the 
greater  parfc  of  which  has  been  creat<^d  since  1873,  and  no  part  of 
which  was  contracted  prior  to  1870,  which  was  originally  entitled  to 
no  special  or  sufficient  tax  for  their  payment,  but  which  were  wholly 
dependent  upon  the  adequacy  of  the  annual  revenues  for  their  dis- 
charge, and  which  are  not  entitled  to  participate  in  the  one  per  cent 
tax. 

That  said  act,  in  providing  for  an  exchange  of  drawn  premium  bonds 
in  the  possession  of  the  city  for  said  floating  debt  bonds,  undertakes, 
in  e£fect,  to  appropriate  to  the  latter  in  advance  of  their  maturities  the 
said  surplus  to  the  extent  of  $200,000  annually,  or  $500,000  for  the 
time  which  has  elapsed  since  the  passage  of  the  act,  to  the  prejudice 
of  the  contract  creditors  of  the  city ;  and  that  this  will  the  more 
clearly  appear  from  the  fact  that  respondent  has  in  hand  neither  funds 
or  property  of  the  city — such  as  is  mentioned  in  the  act — with  which 
to  pay  any  part  of  said  floating  debt  bonds. 

That  the  amount  of  the  premium  bonds  to  be  annually  paid  is  an- 
nually increasing  in  value,  and  hence  the  proportion  of  the  five  mill 
tax  applicable  to  the  payment  of  each  succeeding  drawn  series  thereof 
is  annually  increasing  to  such  an  extent  that  the  aggregate  yearly 
excess  is  less  than  $80,000 ;  therefore,  if  drawn  premium  bonds  in 
possession  of  the  city  are  given  in  exchange  for  floating  debt  bonds  to 
the  amount  reqnired,  not  only  would  the  surplus  be  consumed,  but  the 
proceeds  of  the  premium  bond  tax  would  be  absorbed,  and  the  pre- 
mium bond  holders  and  the  holders  of  bonds  not  funded  would  be 
deprived  of  the  amount  an  finally  due  them  therefrom. 

Finally,  the  respondent  returns  that  the  Act  of  1884  is,  in  effect,  an 
attempt  to  divert  and  misapply  the  one  per  cent  tax  in  contravention 
of  the  pledges  contained  in  prior  laws,  and,  is  enforced,  contracts 
made  in  pursuance  thereof  will  be  impaired  in  the  sense  of  the  State 
and  Federal  Constitutions. 

The  Sun  Mutual  Insurance  Company  intervened  and  joined  the 
respondent  in  resisting  the  enforcement  of  the  Act  of  1884. 

It  claims  to  bo  the  holder  of  certain  extended,  consolidated  and 
certifleate  bonds  of  1882,  and  contends  that,  if  said  act  is  carried  into 
effect,  its  contracts  under  various  other  and  prior  laws,  enacted  in 
1852,  1854,  1869,  1870,  1871,  1873  and  1876— under  which  the  bonds 
given  in  exchange  were  authorized  and  issued* — as  well  as  those  under 
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were  proceedings  for  the  enforcement  of  contracts  other  than  bonds,  or 
part  of  the  floating  debt,  passed  prior  to  the  constitutional  amend- 
ment of  1874. 

In  Rivet's  case  we  said  in  analyzing  the  premium  bond  act:  ''It 
imposed  on  the  Council  the  duty  to  levy  annually  a  tax,  *  *  which, 
after  the  year  1881,  was  to  be  at  least  one-half  of  one  per  cent ;  it 
provided  that  the  tax  so  levied  should  constitute  a  special  Jund  to  he 
used  for  no  oilier  purpose  than  the  carrying  out  of  the  pUm;  *  *  it 
provided  that  any  surplus  arising  above  the  requirements  of  the  plan 
and  all  drawn  series  of  premiums  falling  to  the  city  should  be  used  in 
the  retirement  of  outstanding  bonds  not  funded  into  premiums/' 

In  another  part  of  the  same  opinion  we  said  :  ''  Under  the  law  as 
it  exists  the  city  is  required  to  invest  the  part  coming  to  her  in  retiring 
unfunded  bonds.  If  it  be  desired  that  such  portion  should  be  applied 
to  the  payment  of  interest  on  bonds  other  than  premiums,  and  thus 
reducing  the  tax  necessary  to  pay  such  interest,  application  should  be 
made  to  the  LegislatuTe--eertainly  not  to  the  judiciary." 

From  the  foregoing,  it  conclusively  appears  that  the  premium  bond 
tax  was  a  special  tax  intended  to  create  a  special  fund,  dedicated  and 
applicable,  ab  origins^  exclusively  to  the  then  existing  bonded  debt  of 
the  city,  so  dedicated  as  a  stipulation  of  a  valid  contract  which  neither 
the  State  nor  city  could  impair ;  that  its  imposition  and  application 
affected  in  no  manner  the  rights  of  other  creditors,  which  remained 
precisely  as  if  the  act  had  never  been  passed ;  and  that  the  unbonded 
creditors  had  not  and  could  not  acquire  any  right  to,  interest  in,  or 
control  over  the  special  fund  arising  from  this  special  tax,  because 
irrevocably  dedicated  exclusively  to  the  bonded  debt. 

Now  the  Act  58  of  1882  was  an  exercise  of  the  legislative  power  in 
exact  accord  with  the  suggestion  made  by  us  in  the  Rivet  case  above 
quoted,  at  least  in  so  far  as  it  dealt  with  the  surplus  of  the  premium 
bond  tax  and  tlie  drawn  premiums  held  by  the  city.  These  special 
funds  were  applicable  exclusively  to  the  unfunded  bonds,  and  nobody 
but  the  bondholders  had  any  right  or  interest  in  them. 

Any  voluntary  agreements  between  the  city  and  the  bondholders  as 
to  the  disposition  and  application  of  these  funds  in  accordance  with 
their  destination  would  be  valid  and  binding,  because  they  were  the 
sole  parties  in  interest  and  the  only  ones  whose  rights  could  be 
affected. 

The  Act  58  of  1882  is  fully  analyzed  in  the  chief  opinion  just  read, 
and  it  exhibits  a  contract  between  the  city  and  her  bondholders  per- 
fectly binding  as  to  the  application  of  the  premium   surplus    and 
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drawn  boDds,  of  which  nobody  can  complain  except  non-coneentlDg 
bondholders,  who  raise  no  voice  against  it,  and  which  neither  the  city 
nor  State  can  impair. 

The  attempt  of  the  State,  in  the  sabsequent  act  of  1884,  to  divert 
these  special  fands  to  tlie  satisfaction  of  the  city's  unbonded  debt  is  a 
flagrant  attempt  to  impair  tlie  obligations  of  antecedent  valid  con- 
tracts, which,  we  are  very  certain,  the  Snpreme  Court  of  the  United 
States,  with  a  proper  understanding  of  the  case,  would  never  sanction, 
and  which  our  duty,  under  both  the  State  and  Federal  Constitutions, 
forbids  us  to  countenance 

The  floating  debt  of  the  city  of  New  Orleans  is  divided  into  two 
classes :  1.  That  originating  prior  to  the  constitutional  araendmc^nt  of 
1874.    2.  That  originating  after  said  amendment. 

The  first  class,  so  far  as  founded  on  contract,  can  suffer  nothing  by 
our  decision  herein,  because  it  is  entitled  to  satisfaction  by  taxation. 
Carridre's  case,  86  Ann.  687 ;  Marchand's  case,  37  Ann.  14 ;  Thorn's 
case.  Id.  528. 

The  second  class  is  not  a  debt  of  the  city,  at  all,  but  a  mere  claim  on 
the  uncollected  revenues  of  the  years  in  which  they  were  incurred, 
and  entitled  to  satisfaction  from  no  other  source.  Taxpayers'  case,  38 
Ann.  79;  Gas  Light  Company's  case,  37  Ann.  436. 

It  is,  to  say  the  least,  doubtful  whether  the  word  indehtedneaSf  as 
used  in  Art.  254  of  the  Constitution,  embraces  these  claims,  and 
whether,  under  Art.  45,  the  General  Assembly  has  power  to  fasten 
such  claim  upon  the  city  as  debts.    See  Labatt's  case,  38  Ann.  283. 

But  it  is  not  necessary  to  consider  these  questions  in  this  case,  and 
they  are  only  referred  to  for  the  purpose  of  showing  that  the  major 
portion  of  the  so-called  floating  debt  dealt  with  in  the  act  of  1884  is 
far  from  being  equally  meritorious  with  the  bonded  debt,  or  even 
equally  binding  in  law. 

All  the  judges  concur  in  this  opinion  as  well  as  in  the  chief  opinion. 


No.  9972. 
H.  &  B.  Beer  et  al.  vs.  David  Haas  bt  als. 

Property  ii4jadioated  at  a  aheriff't  sale  for  taxes  to  a  mortj^age  creditor,'  and  subseqneiitly 
ratroceded  with  the  formal  agreement  ihat  matters  will  stand  in  the  condition  in  whioh 
tbey  were  previoaa  to  the  a^JoAioation,  ean  be  proceeded  against  via  exmutiva  by  the 
creditor  to  foieolose  the  mor^i^age.  as  tbongh  the  tax  sale  and  retrooession  had  never 
taken  place. 

Snoh  creditor  has  the  light  to  surrender  possession  of  the  property  given  him  to  extinguish 
the  debt,  by  application  of  the  fruita,  and  to  have  the  property  seized  and  sold  to  pay  his 
claim,  when  he  has  not  expressly  abandoned  that  right  or  bound  himself  to  retain  pos- 
a<BllSlbB. 
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APPEAL  from  the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Voorhies,  J. 


H.  C.  MiUer  for  Plaintiff  and  Appellant;  G.  A.  Breaux  and  H.  C. 
Miller  for  Citizens'  Bank,  Intervenor  and  Appellant : 

The  rennnoSation  by  the  creditor  of  the  legal  remedies  to  compel  paymeot  of  hia  debt  ia 
not  preaamed,  and  never  implied  nnleaa  the  implioatien  is  clearly  eyident. 

The  antichresis  Rives  to  the  creditor  the  right  to  reap  the  revennea  of  the  property  of  the 
debtor,  for  the  payment  of  the  debt,  bat  the  creditor,  unless  he  hasrenoanced  the  right, 
caa  always  surrender  the  property  and  exercise  his  rights  as  a  creditor ;  so  in  this 
case,  if  the  act  between  the  widow  and  heirs  is  deemed  an  antichresis,  the  bank  had 
the  right  te  give  up  the  property  and  exercise  its  right  of  ensure  and  of  sale.  Civil 
Code,  Art.  3176,  3178. 

O.  JE,  Schmidt  fsr  Defendant  and  Appellee ;  White  dt  Saunders  and 
F.  C,  Zaeharie  for  Heirs  of  Zacharie,  Appellees  : 

Acts  of  antichresis  are  to  be  interpreted  by  the  courts  most  liberally  in  favor  of  the  debtor, 
who  will  protect  him  from  the  rapacity  of  his  creditor.  11  Peters,  390 ;  19  Howard,  599. 
This  is  the  rule  of  the  common  law  ia  regard  to  the  contract  of  vitum  oodium,  or  Welsh 
mortgage,  which  corresponds  to  the  antechresis  of  the  civil  law.  Bouvier's  Law  Diet, 
verba  Vimt-m  Vadium  and  Welsh  Mortgage ;  1  Powell  on  Mortgages,  4 ;  373  Ann.  1079  ; 
2  Powell  1079;  Merlin  Question  dn  droit  "  Faculty  d6  Baohat." 

The  creditor  who  has  received  the  immovable  of  his  debtor  in  antichresis,  may,  at  any  time, 
abandon  the  pledge,  and  resort  to  the  remedy  on  his  debt,  unless  he  has  renoanced  the 
right  of  abandonment*  R.  C.  G.  3178.  The  renunciAtion  of  this  right  may  be  express 
or  tacit,  and  the  latter  may  be  gathered  from  the  intention  of  the  parties  as  shown  by 
the  whole  act.  Laurent  XX  Vm  and  notes,  p.  539,  and  other  authorities  there  cited  : 
Zacharie  (Anbry  and  Ban's  Bdit.)  torn  3  p.  935  ^ 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  to  compel  an  adjndicatee  to  comply 
witli  his  bid  on  certain  real  estate. 

The  defence  is  that  the  title  tendered  is  not  such  as  the  defendant  is 
bound  to  accept. 

The  appeal  is  taken  by  the  plaintiffs  from  a  judgment  against  them. 

The  material  facts  from  which  the  litigation  arises,  are  the  fol- 
lowing: 

The  Citizens'  Bank  was  a  creditor  of  J.  W.  Zacharie  for  a  large 
amount,  secured  by  mortgage  on  valuable  property  in  this  city. 

After  the  death  of  Zacharie,  the  property  involved  in  this  contro- 
versy and  other  propeity  was  offered  for  sale  by  the  sheriff,  under  an 
execution,  for  the  payment  of  back  taxes. 

At  that  sale,  which  occurred  in  1874,  the  bank  became  the  adjudi-' 
catee. 

In  Junt*,  1875,  the  widow  and  heirs  of  Zacharie  and  .the  bank  exe- 
cuted an  act  whereby  the  claim  of  the  bank  was  liqiiid^^ed  and  tlie 
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property  retroceded,  possesBioD  being  retained  by  the  bank  with  a 
▼iew  to  the  extingnishment  of  the  debt  by  application  thereto  of  the 
rents  and  revennes. 

It  was  stipulated,  tx  indiw(rta,  that  the  object  of  the  agreement 
was  to  place  matters  in  the  condition  in  which  they  stood  before  the 
sheriff's  sale  for  taxes;  bat  that  the  widow  and  heirs  of  Zachane 
would,  under  no  circumstance,  be  liable  for  the  debt  due  the  bank. 

In  the  course  of  time,  finding  that  her  condition  had  not  improved, 
and  that  it  was  her  interest  to  foreclose  her  mortgage,  the  bank,  in 
1876,  instituted  proceedings  to  that  end,  against  Widow  J.  W.  Zachane 
executrix  and  possessor. 

Under  the  writ  issued,  the  property  was  seized,  advertised,  and  in 
August,  1876,  ac^udicated  for  $54,000  to  the  bank,  who  retained  the 
amount  of  adjudication,  which  was  inferior  to  Iier  claim,  and  she  paid 
the  costs  and  charges. 

In  1881  the  bank  sold  to  the  plaintiff  part  of  the  property  thus  adju- 
dicated, and  in  May,  1884,  the  plaintiff  caused  it  to  be  offered  at 
public  auction,  when  it  was  adjudicated  to  the  defendant  for  $20,000. 

The  validity  of  the  title  tendered  having  been  questioned  by  the 
defendant,  who  declined  to  comply,  the  bank  intervened,  joining  the 
plaintiffs,  to  affirm  the  title  made  them  by  her.  On  the  other  hand, 
the  widow  and  heirs  of  Zachaiie,  brought  in  by  the  plaintiffs  and  by 
the  bank,  make  common  cause  with  the  defendant. 

The  only  question  to  be  determined  is  simply  : 

Whether  or  not  the  title  resided  in  the  succession  of  J.  W.  Zacharie 
at  the  foreclosure  of  the  mortgage. 

The  argument  cannot  be  successfully  urged  that  the  bank  cannot 
bold  the  affirmative,  as  she  has  undertaken  to  reconvey  to  the  widow 
and  heirs  of*  Zacharie,  the  property  adjudicated  to  her  at  the  sheriff's 
sale  for  taxes,  and  as  by  the  retrocession,  the  title  passed  from  her  to 
them,  and  was  at  the  date  of  the  proceedings,  in  them  and  not  in  the 
Succession  of  Zacharie. 

The  object  of  the  act,  to  which  allusion  has  already  been  made,  was 
to  adjust  with  the  widow  and  heirs,  the  claiAi  of  the  bank,  to  avoid 
the  tax  sale  formally,  and,  as  said,  to  place  matters  and  persons  in  the 
condition  in  which  they  stood  before  the  sheriff's  tax  sale. 

The  retrocession  was  designed  for  no  other  purpose  than  to  show 
an  express  relinquishment  of  any  title  by  the  bank  to  the  property  in 
favor  of  the  succession,  represented  them  by  the  widow  and  heirs, 
who,  at  Zacharle's  death,  had  become  the  joint  owners  of  the  property 
left  by  him  and  who  had  undertaken  to  champion  its  rights.* 
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What  title  tliey  acquired  by  the  Act  vf  1875  waa  merely  that  which 
they  held  at  Zacharie^s  death  in  1870. 

At  that  time  the  bank  conld  well  have  iseued  executory  proceedings 
against  the  succession  of  Zacharie  (Bank  vs.  Biiisson,  7  R.  506),  and  as 
the  title  was  in  it  at  the  date  of  the  seizure  and  sale,  to  foreclose,  it 
is  apparent  that  the  bank  had  a  right  to  proceed  against  the  succession 
represented  by  the  executrix.  Indeed,  she  had  no  other  alternativcT. 
R.  C.  C.  8181. 

In  such  a  case,  it  was  unnecessary  to  make  any  other  parties. 

The  objection  that,  by  the  agreement  of  1875,  a  contract  of  anti- 
chresis was  entered  into,  and  that  the  bank  had  no  right  to  surrender 
the  property  which  formed  the  object  of  it,  has  no  foundation. 

The  bank  had  a  right  to  lelinquish  or  abandon  possession  at  any 
time,  as  she  had  not  bound  herself  to  retain  it.     R.  C.  C.  3178. 

Viewing  the  agi-eement  otherwise  than  as  an  antichresis,  we  do  not 
find  in  its  tenor,  any  obligation  assumed  by  the  bank  to  retain  posses- 
sion, until  the  debt  be  finally  paid.  Had  such  been  the  intention  of 
the  parties,  they  surely  would  have  unequivocally  expressed  it. 

The  bank,  besides,  had  hypothecary  rights  on  the  property,  the 
exercise  of  which  had  not  been,  in  any  manner,  suspended  or  affected 
by  the  agreement  in  question. 

We,  therefore,  conclude  that  the  title  offered  is  such  as  the  purchaser 
was  bound  to  accept. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  reversed,  and  that  there  be  now  judgment  in  favor 
of  the  plaintiffs  and  the  Citizens'  Bank,  interv^nor,  rejecting  the  claim 
of  the  widow  and  heirs  of  J.  W.  Zacharie,  declaring  that  the  property 
described  in  the  petition  belongs  to  the  defendant,  David  Haas,  and 
condemning  him  to  pay  to  the  plaintiff  the  price  of  adjudication : 
Twenty  thousand  dollars  ($20,000)  and  interest,  with  vendor's  lien 
and  privilege  and  special  mortgage  on  the  property  and  according  to 
the  terms  and  conditions  of  the  adjudications,  as  specified  iq  said  peti- 
tion, and  that  the  widow  and  heirs  of  Zacharie  and  the'  defendant, 
Haas,  pay  copts  in  both  courts. 

Rehearing  refused. 
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50    65l{ 

Henkt  E.  Williams  vs.  Pullman  Palacb  Car  Compant  et  alb.   '-^ 

In  dealing  with  matters  of  litigation  growing  ont  of  the  oonstroction  of  railway  law,  in  con- 
nection with  railway  accidents,  the  Supreme  Court  of  Louisiana  will  endeavor  to  place 
its  rulings  In  line  and  in  harmony  with  the  acyodications  of  the  Supreme  Court  of  the 
United  States,  and  of  the  courts  of  last  resort  of  the  States  of  the  American  Union,  in  all 
cases  in  which  they  do  not  conflict  with  the  special  and  exceptional  system  of  laws  pre- 
vailing in  Louisiana. 

In  cases  involving  the  responsibility  of  a  common  carrier,  such  as  a  rail>^ay  company,  for 
injuries  sustained  by  one  of  its  passengers,  the  porter,  and  other  employees  of  a  Pullman 
Car  Cmnpany,  fonning  part  of  the  railway  company's  train,  will  be  considered  as  the  ser- 
vants and  employees  of  the  railway  company. 

Their  negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters  involving  the  safety 
and  security  of  passengers,  while  being  conveyed,  is  the  negligence  of  the  railroad  com- 
pany. Pennsylvania  Company  vs.  Koy,  103  U.  S.  451 ;  Thorpe  vs.  N.  Y.  St,  H.  R.  R.  Co., 
76  N.  Y.  402. 

A  railway  company  is  liable  in  damages  for  a  wanton  and  malicious  assault  by  one  of  its  ser- 
vants on  a  passenger.    57  Maine,  908,  Goddard's  case. 

A  railway  company  is  responsible  for  ii^uries  received  by  one  of  its  passengers  at  the  hands 
of  a  porter  of  a  sleeping  car,  forming  part  of  the  railway  company's  train,  if  it  appears 
that  said  passenger  was  not  a  trespasser  on  the  sleeping  car. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 

~— ^— — •  « 

.   W.  8.  Benedict  and  Be<id  dt  Goodale  for  Plaintiff  and  Appellant : 

Quoted  the  following  authorities,  vis.  Thorpe  vs.  N.  Y.  C.  R.  R.  Co.  76  N.  Y.  408;  Case 
of  Goddard,  57  Maine ;  Baltimore  City  Railroad  Company  vs.  Kemp,  61  Maryland  619  ; 
Railroad  Company  vs,  Penney,  10  Wisconsin,  388;  4  Gray,  Mass.  365 ;  Penn.  Railroad 
vs.  Van  Dives,  49  Penn.  State  Rep,  385;  Weed  vs.  Panama,  17  N.  Y.  362;  Railroad 
Company  vs.  Derby,  14  How.  U.  S.  468;  Pittsburg  Railroad  Company  vs.  Hinds,  53 
Penn.  State.  513 ;  Woods'  Treaties  on  Railway  Law,  Yol.  8,  p.  1179.  3  Woods'  Railway 
Law,  Sec.  366,  p.  1498,  the  rule  is  stated  to  be  that  the  railway  company  is  liable  for  the 
acts  of  the  servant  of  the  sleoping  car  company,  whose  car  is  attached  to  its  train,  and 
it  cannot  shield  itself  from  liability  upon  any  ground,  especially  in  cases  where  the 
whole  train  is  under  the  management  of  the  railway  company.  Landeaux  vs.  Bell,  5 
Louisiana,  434 ;  Chamberlain  vs.  Chandler,  3  Mason,  IT.  S.  Circuit  Court  Reports. 

Percy  Eoberta  and  Farrar  (&  Eruttschnitt  for  Defendant    and  Ap- 
pellee. 


The  opinion  of  the  Court  was  delirered  by 

Pocpfi,  J.  This  appeal  presents  plaintiff's  claim  for  damages  against 
the  Loaisville,  New  Orleans  and  Texas  Bailwaj  Company  for  personal 
iDJnries  received  by  him  at  the  hands  of  the  porter  of  the  Pullman  Car 
Company,  on  the  28d  of  Noyember,  1885,  while  he  was  a  passenger  of 
the  railway  company  between  Zachary  station  and  Baton  Rouge. 

His  demand  was  against  both  companies  in  solido,  but  on  motion  sep- 
27 


418  SUPREME  COURT  OF  LOUISIANA. 

Williams  Ts.  Palaoe  Car  Company  et  als. 

arate  trials  were  granted,  reenltiDg  in  a  verdict  in  liis  favor  againet  the 
Pallman  Company,  and  in  the  other  case  in  a  verdict  in  favor  of  the 
railway  company. 

On  appeal  to  this  Court,  the  judgment  in  his  favor  and  against  the 
Pullman  Company  was  reversed  and  his  demand  rejected*  His  present 
appeal  is  from  the  judgment  below  which  rejected  his  demand  against 
the  railway  company. 

The  pleadipgs  and  the  evidence  are  the  same  in  both  cases,  and  aa 
they  are  stated  with  precision  and  at  length  in  our  opinion  in  the  first 
case,  they  need  not  be  repeated  here.  (See  Henry  E.  Williams  vs. 
Pullman  Palace  Car  Company  et  als..  No.  10,008). 

It  is  in  proof,  and  it  is  not  disputed,  that  plaintiff  had  paid  his  fare, 
as  a  passenger  on  the  defendant's  train,  and  that  he  was  as  such  enti- 
tled to  all  the  privileges  and  to  the  protection  which  a  common  carrier 
or  transporter  owes  to  its  passengers. 

Defendant's  main  contention  is  that  plaintiff  was  a  trespasser  in  the 
Pullman  car,  and  that  he  thereby  forfeited  his  right  to  protection  from 
the  railway  company,  according  to  the  terms  of  his  contract  of  trans- 
portation. 

Under  our  understanding  of  the  issues  presented  by  the  pleadings, 
plaintiff's  right  of  recovery  against  the  railway  company  hinges  upon 
the  proper  construction  of  the  two  following  questions : 

1.  Can  the  railway  company  be  held  liable  for  the  acts  of  an  em- 
ployee of  the  Pallman  car  company  under  any  circumstances  t 

2.  Was  plaintiff  a  trespasser  on  the  Pullman  car  when  he  was  struck 
by  the  porter,  or  was  he  therb  entitled  to  the  full  protection  of  the 
railway  company  as  one  of  its  passengers  T 

I. 

An  extended  review  of  decisions  of  American  courts  has  brought  to 
our  attention  several  adjudications  which  hold  the  affirmative  of  the 
first  question  which  we  are  called  to  discuss  in  this  case. 

In  one  of  those  decisions  the  following  principle  is  announced : 

"Passengers  upon  a  railroad,  taking  a  drawing-room  car,  have  a 
right  to  assume  that  they  are  there  under  a  contract  with  the  railroad 
corporation,  and  that  tlie  servants  in  charge  of  the  car  are  its  servants, 
for  whose  acts  in  the  discharge  of  their  duty  it  is  liable."  76  N.  Y.  Re- 
ports, Thorpe  vs.  N.  Y.  &  H.  R.  R.  R.  Co. 

The  substantial  facts  of  that  case  were:  that  a  passenger  on  one  of 
the  defendant's  trains,  finding  all  the  seats  occupied  in  the  ordinary  or 
day  coaches,  walked  into  a  drawing-room  car,  attached  to,  and  form- 
ing part  of,  the  train^  and  took  a  seat  therein.    When  called  upon  by 
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the  porter  to  pay  the  extra  charge  for  a  seat  in  that  car,  he  refaeed  to 
pay  the  aom  demanded  for  the  reason  that  he  coald  find  no  seat  else- 
where ;  whereupon  the  porter  attempted  to  eject  him  from  the  car,  and 
for  this  assanlt  he  brought  a  snit  for  damages.  On  appeal  from  a  judg- 
ment in  his  favor  and  against  the  railway  company,  the  Court  of  Ap- 
peals of  New  York  recognized  his  cause  of  action  and  enforced  the 
liability  of  the  railway  company  for  the  acts  of  the  porter  or  employee 
of  the  drawing-room  car  company.  Among  other  things  the  Court  said : 

"  The  general  priuciple  is  well  settled ,  that  to  make  one  person  re- 
sponsible for  the  negligent  or  tortious  act  of  another,  the  relation  of 
principal  and  agent,  or  master  and  serrant,  must  be  shown  to  have 
existed  at  the  time,  and  in  respect  to  the  transaction  between  the 
wrong-doer  and  the  person  sought  to  be  charged.  The  defendant  relies 
upon  the  absence  of  this  relation  between  the  porter  and  the  company 
as  conclnsiye  against  its  liability  for  his  acts.  But  we  are  of  opin- 
ion that  this  defense  is  not  available  to  the  defendant,  or  rather  that 
the  persons  in  charge  of  the  drawiug-room  car  are  to  be  regarded  and 
treated,  in  respect  of  their  dealings  with  passengers,  as  the  servants  of 
the  defendant,  and  that  the  defendant  is  responsible  for  their  acts  to 
the  same  extent  as  if  they  were  directly  employed  by  the  company,'' 

Sanctioning  the  same  rule,  the  Supreme  Court  of  the  United  States 
enforced  the  liability  of  a  railway  company  for  damages  received  by 
one  of  its  passengers  while  he  occupied  a  seat  in  a  Pullman  company 
car  attached  to  the  defendant's  train.  The  accident  had  been  caused 
by  the  falling  on  the  head  of  the  passenger  of  the  upper  berth  of  the 
sleeping  car,  and  was  due  to  the  unsafe  condition  of  the  brace  or  arm 
which  supported  the  upper  berth,  and  which  was  afterwards  found  to 
be  broken.    Pennsylvania  Company  vs.  Roy,  102  U.  S.  451. 

In  dealing  with  the  question  which  now  concerns  us,  the  Court  said : 

**  The  undertaking  of  the  railroad  company  was  to  carry  the  defen- 
fendant  in  error  over  its  line  in  consideration  of  a  certain  sum,  if  he 
elected  to  ride  in  what  is  known  as  a  first-class  passenger  car;  with 
the  privilege,  nevertheless,  expressly  given  in  its  published  notices,  of 
riding  in  a  sleeping  car,  cansiituting  a  part  of  the  carrier^s  train,  for  an 
additional  sum  paid  to  the  company  owning  such  car. 

*'  As  between  the  parties  now  before  us,  it  is  not  material  that  tbe 
sleeping  car  in  question  was  owned  by  the  Pullman  Palace  Car  Com- 
pany, or  that  such  company  provided  at  its  own  expense  a  conductor 
and  porter  for  such  car,  to  whom  was  committed  the  immediate  control 
of  its  interior  arrangements.  The  duty  of  the  railroad  company  was 
to  convey  the  passenger  over  its  line.    In  performing  that  duty,  it 
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coald  not  conaisteDtly  with  the  law  and  the  obligation  arising  oat  of 
the  nature  of  its  buslDess,  use  cars  or  vehicles  whose  initdeqaaoy  or 
insafficiency,  for  safe  convejance,  was  discoverable  upon  the  most 
careful  and  thorough  examination.  *  *  *  For  the  purposes  of  the 
contract  under  which  the  railroad  company  undertook  to  carry  Roy 
over  its  line,  and,  in  view  of  its  obligation  to  use  only  cars  that  were 
adequate  for  safe  conveyance,  the  sleeping  car  company,  its  conductor 
and  porter,  were,  in  law,  the  servants  and  employees  of  the  railroad  cow- 
pany,  (Italics  are  ours.)  Their  negligence,  or  the  negligence  of  either 
of  them,  as  to  any  matters  involving  the  safety  or  security  of  passen- 
gers while  being  conveyed,  was  the  negligence  of  the  railroad  com- 
pany." 

In  a  case  predicated  on  similar  facts  the  Supreme  Court  of  Ohio 
applied  the  same  rule.  Columbus  R.  R.  Co.  vs.  Walrath,  38  Ohio  St.^ 
461. 

Commenting  on  the  preceding,  and  other^  adjudications.  Wood,  in 
his  work  on  Railway  Law,  has  formulated  the  rule  as  follows: 

''The  practice  of  running  trains  controlled  by  two  separate  and 
distinct  corporations  has  become  quite  common  in  this  country,  and  aa 
a  result,  questions  as  to  the  relative  liability  of  these  corporations  will 
be  likely  often  to  aiise." 

It  has  been  held  in  several  cases  that  when  a  passenger  has  pur- 
chased a  ticket  of  a  parlor-car  company,  entitling  him  to  ride  in  its 
car,  and  also  a  passage  ticket  of  the  railway  company,  the  railway 
company  is  to  be  regarded  as  liable  for  the  negligence  of  the  palace 
car  company ;  and  that  its  servants  are  to  be  treated  as  the  servants 
of  the  railway  company  in  everything  that  regards  the  safety  and 
security  of  the  passenger.    Wood's  Railway  Law,  p.  1442,  Sec.  366. 

Believing  that  in  a  question  of  such  vast  importance,  on  matters  of 
litigation  likely  to  arise  in  all  parts  of  the«^American  Union,  tliis  Court 
should  seek  to  place  its  rulings  and  jurisprudence  in  line  and  in  har- 
mony with  those  of  the  Supreme  Court  of  the  United  States  and  of  the 
courts  of  last  resort  of  our  sister  States,  wherever  those  decisions  da 
not  militate  against  the  principles  of  our  special  and  exceptional  sys- 
tem of  laws,  we  deem  it  our  duty,  without  hesitation,  to  adopt  the 
conclusions  which  so  clearly  flow  from  the  highly  respectable  authori- 
ties to  which  we  have  just  referred,  and  from  which  we  have  thought 
it  propor  and  useful  to  make  the  foregoing  copious  quotations. 

Applied  to  this  case,  in  which  it  appears  that  the  Pullman  car  wba 
attached  to  the  defendant's  train,  under  the  same  circumstances,  rules 
and  regulations,  and  for  the  same  purposes  as  shown  in  the 
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hereinabove  menUoned,  the  rule  of  law  thaa  sanctioned  leada  to  the 
legal  conelasion  that  for  the  pnrpoees  of  this  contention,  the  porteir  of 
the  sleeping  car,  by  whom  Williams  was  stricken  down  and  injured, 
must  be  treated  as  being  at  the  time  a  servant  or  employe  of  the  de- 
fendant company,  and  as  such  entrosted  with  the  duty  of  contributing 
in  the  performance  of  his  legitimate  duties,  to  the  safety  and  security 
of  the  passenger  which  the  railway  company  had  undertaken  to  carry 
safely  over  its  line. 

Hence  it  follows  that  the  railway  company  must  be  held  liable  for 
injuries  sustained  by  one  of  its  passengers  through  the  negligence  or 
fault  or  other  acts  of  the  porter  in  qnestiou.  And,  under  well  estab- 
lished jurisprudence,  it  is  equally  clear  and  logical  that  such  liability 
extends  to  and  embraces  injuries  indicted  ou  the  passenger  by  means 
of  a  willful  and  malicious  assault  by  a  railroad  employe  on  the  pas- 
senger. 

That  responsibility  is  the  subject  of  a  very  able  and  masterly  dis- 
cussion by  the  Supreme  Judicial  Court  of  Maine  in  the  case  of 
Croddard,  57  Maine,  p.  202,  in  which  a  passenger  was  allowed  exemp- 
lary, as  well  as  compensatory,  damages  for  gross  insults  heaped  upon 
him  by  a  brakesman  on  the  train  on  which  he  was  then  travelling.  In 
that  opinion,  from  which  we  made  copious  extract-s  in  our  previous  de- 
«ision»  (No.  10,008),  the  Court  enforced  the  rule  that  ''a  common 
carrier  of  passengers  is  responsible  for  the  willful  misconduct  of  his 
aervant  toward  a  passenger." 

''A  passenger  who  is  assaulted  and  grossly  insulted. in  a  railway 
car  by  a  brakeman  employed  on  the  train,  has  a  remedy  therefor 
against  the  company." 

In  Pennsylvania  R.  R.  Co.  vs.  Vandiver,  42  Pa.  St.,  365,  the  railway 
company  was  held  liable  for  injuries  indicted  on  a  passenger  by  a  vio- 
lent ejectment  from  the  train. 

A  like  responsibility  was  decreed  against  the  railroad  company  for 
injuries  sustained  by  a  lady  passenger  in  a  general  fight  between 
drunken  passengers  in  the  coach  in  which  she  occupied  a  seat,  on  the 
ground  that  the  conductor  had  not  used  the  proper  means  to  quell  the 
disturbance.  Pittsburg,  Ft.  W.  and  C.  R.  R.  Co.  vs.  Hinds,  53  Pa.  St.  512. 

Our  own  jurisprudence  has  sustained  an  action  by  a  lady  passenger 
against  the  owners  of  a  vessel  for  insulting  and  abusive  language  used 
to  her  and  about  her  by  an  employe  of  the  common  carrier.  The 
principle  is  thus  summarized  in  that  opinion :  <<  The  master  of  a 
veaael  is  liable  for  the  indecent  and  inhuman  conduct  of  himaelf  and 
of  hia  crew,. excited  by  him  towards  a  passenger." 


^ 
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''  Owners  of  yeBsels  carrying  passengerR  for  money,  are  sabject  to 
tlie  same  responsibility  for  a  breach  of  duty  by  their  officers  to  the 
passengers,  as  they  would  be  in  regard  to  mercliandise  committed  to 
their  care.'*    Keene  ts.  Lizardi  et  als.,  5  La.,  431. 

We  therefore  conclude  tliat  tlie  case  is  with  plaintiff  unless  it  should 
appear  that  he  was  a  trespasAer  on  the  Pullman  car  when  the  incident 
occurred  resulting  in  hislttiurles. 

11. 

And  this  brings  us  to  the  consideration  of  the  second  question  in- 
volved in  the  controversy.  Under  the  ref  nit  of  our  examination  of 
the  evidence  as  announced  in  our  previous  opinion,  this  questioD 
offers  no  difficulty  in  the  present  case. 

Wo  said  on  that  subject:  <'  We  do  not  lose  sight  of  the  fact  that 
plaintiff  was  not  a  trespasser,  bat  had  a  right  to  enter  the  car  for  the 
purpose  of  asking  permission  to  wash  his  hands,  or  of  trying  to  have 
the  privilege,  and  that  in  addressing  the  porter  he  was  dealing  with 
him  as  a  servant  of  the  company." 

A  second  examination  of  the  record  has  bad  the  effect  of  confirminip 
the  correctness  of  that  conclusion. 

The  preponderance  of  the  evidence  on  that  point,  although  very 
oonflioting,  shows  to  our  entire  satisfaction  that  j^aintiff  did  ask  per- 
mission of  the  porter  to  wash  his  hands,  and  that  after  an  exchange  of 
a  few  unpleasant  words,  the  porter  struck  him  on  the  head  with  a 
blunt  instrument,  while  plaintiff  was  standing  at  the  threshold  of  the 
door  of  the  Pullman  car.  He  was  stunned  by  the  blow,  which  felled 
him  to  the  platform,  whence  he  was  picked  up  and  brought  to  the  for- 
ward car  by  one  of  his  friends.  His  testimony  as  to  the  main  features 
of  the  incident  is  corroborated  by  that  of  two  other  witnesses,  although 
no  witness  saw  the  whole  incident. 

Hence  we  conclude  that  the  attack  was  unprovoked,  unjustifiable 
and  willful  on  the  part  of  the  porter,  for  whose  conduct  the  defendant 
company  must  be  hi-ld  liable  in  damages. 

As  the  Pullman  Car  Company,  the  immediate  and  dii*ect,  employer 
or  master  of  the  wrongdoer,  has  been  shielded  from  responsibility  by 
our  previous  decree,  the  case  may  be  a  hard  one  on  the  defendant,  bat 
under  the  authorities  by  which  we  have  been  guided,  the  hardship  ap- 
pears inevitable.  Our  ruling  in  that  case  rested  on  the  pivotal  feature 
that  there  existed  no  contractual  relations  between  plaintiff  and  the 
company.  Our  conclusions  find  ample  support  in  tlie  decision  of  the 
case  in  76  N.  Y.,  hereinabove  referred  to,  in  which  the  railway  com- 
pany was  made  to  respond  for  the  ejectment  of  a  passenger  from  the 
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drawing-room  car,  in  which  he  claimed  the  right  of  occapying  a  seat 
Without  paying  therefor. 

On  thiB  point  we  quote  from  the  opinion  of  the  Supreme  Court  of 
the  Uuited'Siates  in  Roy^s  case,  102  U.  S.  458,  the  following  utterances: 

*'  Whether  the  Pullman  Car  Company  is  not  also  and  equally  liable 
to  the  defendant  in  error,  or  wliether  it  may  not  be  liable  over  to  the 
railroad  company  for  any  damages  which  the  latter  may  be  required 
to  pay  OB  account  of  the  injury  complained  of,  are  questions  which 
need  not  be  here  considered.  That  corporation  was  dismissed  from 
the  case,  and  it  is  not  necessary  or  proper  that  we  should  now  deter- 
mine any  question  between  it  and  others." 

Under  all  the  circumstances  of  the  case  we  hold  that  plaintiff  is  en- 
titled to  recover  damages  in  the  sum  of  one  thousand  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,^avoided,  reversed  and  the  rerdict  of  the 
jury  set  aside,  and  it  is  now  ordered  that  plaintiff  do  have  and  recover 
judgment  of  the  defendant,  the  Louisville,  New  Orleans  and  Texas 
Railway  Company,  in  the  sum  of  one  thousand  dollars,  and  for  costs 
in  both  courts. 


F.  Miehinard  for  Plaintiff  and  Appellee. 
Branch  K.  Miller  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Fehnbr,  J.     This  is  an  action  for  slander  by  falsely  and  maliciously 
aaserting  and  circulating  the  report  that  plaintiff  was  a  negro.    Under 
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1  40    423 
Vvdvt  the  Uw  of  Louiriiiift  sluider  i»  *  qvati  offense,  aotioBable  ander  the  broad  provision     |  48   914 1 

of  tlio  Code :    "  Bvery  not  whateyor  of  man  that  oaoses  damage  to  another,  obUgee 

him  by  whose  fault  it  happened  to  repair  it. 

If  the  woids  are  false,  infarioas  and  attered  mnlo  animo,  they  are  actionable. 

Both  malice  and  iiijary  may  be  inferred  from  the  natare  and  falsity  of  the  words. 

Under  the  existing  soolal  habits,  customs  aiid  prejudices,  considered  simply  as  facts,  charg- 

ingawhite  man  *« ith  being  a  negro,  is  calculated  to  lofliot  injury  and  damage  to  the     I  40~423| 

knowledge  of  all  persons,  and  no  one  can  so  make  and  circulate  such  a  charge  without     Ifm  9GS\ 

knowing  its  injurious  effect  and  intending  to  injure,  if  he  knew  that  the  charge  was 

false.    Such  charge  was  recognised  as  actionable   slander  by  this  Court  under  the 

Constitntion  of  1868.    2i  Ann.  308. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 
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our  laws  Blander  is  a  quasi  offense,  actionable  under  the  broad  pro- 
yidions  of  our  Code,  which  declares :  *'  Every  act  whatever  of  man 
that  causes  damage  to  another  obliges  him  by* whose  fault  it  hap- 
pened to  repair  it/' 

Oar  courts  are  not  bound  by  the  technical  distinctions  of  the 
common  law  as  to  words  actionable  perse,  and  not  actionable  persSf 
and  allowing  for  the  latter  only  actual  pecuniary  damage  specially 
pioved.    Miller  vs.  Holsteln,  16  La.  389;  Feray  vs.  Foote,  12  Ann.  894 

If  the  charges  are  false,  injurious  and  made  maliciously  or  mdlo 
animOf  they  combine  all  the  elements  essential  to  support  the  action. 

Both  the  damage  or  injury  and  the  malice  may  be  inferred  from  the 
nature  and  falsity  of  the  words  and  from  the  circumstances  under 
which  they  were  uttered  without  the  necessity  of  special  proof. 
Miller  vs.  Holstein,  16  La.  389  -,  Daly  vs.  Van  Benthuysen,  3  Ann.  69 ; 
Fresch  vs.  Maddox,  11  Ann.  206;  Cass  vs.  N.  0.  Times,  27  Ann.  214. 

Under  the  social  habits,  customs  and  prejudices  prevailing  in 
Loaisiana,  it  cannot  be  disputed  that  charging  a  white  man  with 
being  a  negro  is  calculated  to  inflict  injury  and  damage.  We  are 
concerned  witli  these  social  conditions  simply  as  facts.  They  exist, 
and  for  that  reason  we  deal  with  them.  No  one  could  make  such  a 
charge,  knowing  it  to  be  false,  without  understanding  that  its  effect 
would  be  injurious  and  without  intending  to  injure.  This  was  treated 
as  an  actionable  slander  by  the  court  organized  under  the  Constitution 
of  1868.    Foye  vs.  McMahon,  21  Ann.  308. 

Defendant  admits  that  plaintiff  is  a  white  man,  and  defends  only  by 
denying  that  he  ever  made  the  charges  alleged. 

We  have  considered  and  weighed  the  evidence  and  can  find  no 
reason  to  reverse  the  conclusion  of  the  district  judge  that  the  proof  is 
sufficient. 

It  is  claimed  that  the  evidence  of  one  witness  should  not  be  consid- 
ered, because  the  facts  testified  to  by  him  occurred  more  than  a  year 
before  the  suit,  and  were,  therefore,  within  the  prescription  pleaded. 
This  is  doubtful;  but,  if  true,  the  evidence  would  be  entitled  to 
weight  as  corroboiating  the  testimony  of  the  other  witnesses  who 
proved  like  statements  within  the  prescription  term. 

We  think  the  record  affords  no  ground  for  disturbing  the  moderate 
damages  allowed. 

Judgment  affirmed. 
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George  Sabpy  st  al.  vs.  Ad^le  Htmel  et  al.  ^||J  ^j| 

Trefleriptioii  does  not  ran  afcainat  the  exerche  of  a  seiritade  of  drainage  eatabliabed  by  a  ' 

pdioe  Jury  in  pnnoance  of  Section  6  of  tbe  act  of  S5th  of  Febraary,  1813,  on  Bonnet 
Carr6  point  and  adjacent  lands,  in  favor  of  one  of  the  proprietors  of  an  estate  inclnded 
in  the  system  ordained,  who  participated  in  its  establishment  and  afterwards  resisted 
and  prevented  its  repair  and  improvement, 

A  servitnde  having  been  establised  nndeiftbe  police  power,  conferred  by  that  statute,  its 
control  oontinaes  to  reside  in  the  police  Jury;  neither  party  to  it  can  prevent  or  oppose 
its  repair  or  improvement :  no  individual  can  go,  at  his  pleasure,  on  the  piemlses  or 
estate  of  another  and  make  repairs  en  or  improvements  of  such  servitude  he  may  deem 
necessary ;  and  sneh  repairs  or  improvements  can  bejuade  in  pursuance  of  the  authoiity 
and  ordinances  ot  the  police  Jury  only. 

An  appellee  who  has  not  filed  a  timely  motion  or  prayer  for  an  amendment  of  the  Jndgmen 
appealed  firom  can  obtain  no  relief  on  appeal. 

APPEAL  from  the  TweDty-sixth  Judicial  District  Court,  Parish 
of  St.  JohD  the  Baptist    Best,  J. 


Henry  Denis  for  Plaintiffs  and  Appellees : 

The  police  Jury  is  empowered,  under  the  provisions  of  acts  of  1813  and  1814  (Rev.  Stat,  Sec. 

S743).  to  ordain  and  establish  the  draining  of  the  lands  of  Bonnet  Carr6  point.    5 

Ann.  4S4. 
Police  juries  have  the  exclusive  right,  under  those  laws,  to  determine  how  lands  within  the 

points  on  the  Mississippi  river  should  be  drained,  without  regard  to  their  relative 

position  as  superior  and  inferior  estates.    6  Ann.  97. 
The  courts  will  presume  that  the  police  jury  exercise  such  power  properly  and  Judiciously. 

12  Ann,  554. 
Such  power  is  a  delegation  of  the  police  power  of  the  State.    It  remains  in  force  as  long  as 

it  is  not  withdrawn  by  the  State.    It  is  as  complete  and  sovereign  in  the  muoicipal 

corporation  as  in  the  State  itself.    39  Ann.  253;  Cooley  Const.  Limit,  p.  713  etteg,; 

Billon  Hnnio.  Corp.,  1  vol.,  166  et  weq. 
The  provisions  of  the  code  on  the  subject  of  servitudes  do  not  apply  to  works  of  public  or 

common  utility.    O.  C,  Art.  665. 

Berault  dt  Ohenet  on  the  same  side. 

T.  J.  8emme%  and  Legendre  for  Defendant  and  Appellant: 
The  code  divides  servitudes  into  natural,  legal  and  conventional. 
Natural  servitudes  result  flnom  the  rehktive  position  of  estates ;  legal  servitudes  arise  from 

the  law,  and  conventional  servitudes  from  contracto. 
The  code  does  not  recognize  the  **  police  power  "  as  a  source  of  set  vitode. 
A  conventional  servitnde,  operating  on  real  estate,  is>  real  right,  a  jut  in  re,  and  as  such 

does  not  affect  third  persons  unless  recorded.     C.  C.  8966 ;  Demolombe  des  Servitudes, 

No.  733;  Aubry  Sc  Ran,  Vol.  3,  p.  75;  liourlon,  Trait6  de  Transcription,  Nos.  115,  119; 

Lamarcis,  Com.  des  Servitudes. 
A  right  of  servitnde  may  be  lost  by  non-usage  for  ton  years.    C .  C.  3546-789 ;  34  Ann.  616  ; 

15  Ann.  487;  1  B.  3S1. 
In  cases  of  non-usage  of  continuous  apparent  servitudes,  prescription  begins  to  run  from 

the  day  that  an  act  contrary  to  the  servitnde  has  been  committed.  C.  C.  790 ;  Duranton, 

Yol.  5,  No.  665;  Demolombe  des  Servitudes,  No.  1009 :  Toullier,  Vol.  3,  No.  699;  Aubry 

A  Ban«  p.  105. 
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When  the  preaoription  of  non-naage  ia  opposed  to  the  owner  of  the  eatate  to  whom  th* 
serritade  Is  dne,  it  is  inoambent  on  him  to  prove  that  he  or  some  person  in  his  name  haa 
made  nse  of  the  servitude  as  appertaining  to  his  estate  during  the  time  necessary  to 
prevent  prescription.  C.  C.  783;  15  Ann.  427;  TonUier,  Yol.  3,  Koa.  6£»  601;  D.ao» 
L.  3,  T.  IS^tO. 

The  lower  esUte  ia  snbjeot  to  the  charge  of  receiving  the  waters  that  flow  naturally  from 
the  higher  estate.  This  servitude  results  from  necessity  and  the  laws  of  vicinage.  IS 
Aon.  681-497 ;  4  Ann.  168;  19  L.  351 ;  18  L.  504. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Plaintiffs  are  the  widow  and  heir  of  Delord  Sarpjr 
and  the  owners  of  the  Glendale  plantation,  having  derived  tide  from 
Norbert  Rancon ;  and  the  defendant  is  the  owner  of  the  Grold 
Mine  plantation,  having  derived  title  firom  Thomas  May. 

These  plantations  are  contigaoos  estates,  and  situated  in  close 
proximity  to  Bonnet  Carr6  point,  on  the  Mississippi  river,  and  thia 
controversy  involves  their  mode  of  drainage. 

The  plaintiffs'  contention  Is  that  the  police  jury,  in  pursuance  of  a 
special  statute,  established  a  plan  or  system  of  drainage  for  said 
plantations  and  others  on  Bonnet  Carr6  point,  and  that  defendant's 
author  accepted  same  and  bound  her  to  it 

They  seek  the  recognition  and  maintenance  of  the  servitude  of 
drainage  thus  established,  and  in  support  of  it  plead,  aequirendo  eauM, 
the  prescription  of  ten,  twenty  and  thirty  years. 

The  defendant  denies  the  establishment  of  a  servitude — legal,  con- 
ventional or  otherwise — on  her  property  in  favor  of  the  plaintifb*^ 
property ;  and  also  denies  the  construction  and  ownership  of  a  ditch 
in  common  between  the  two  estates. 

She  avers  that  the  ditch  dt scribed  in  the  plaintiffs'  petition  was 
const  meted  to  drain  lands  other  than  those  of  plain  tiffk,  and  that  said 
ditch  was  never  completed. 

In  the  alternative,  she  avers  that,  in  case  the  servitude  claimed  ia 
found  to  have  existed,  same  has  been  lost  by  lum- usage  for  ten  yeara 
and  by  the  renunciation  and  remission  thereof  on  the  part  of  the 
plaintiffs  and  their  authors. 

In  reconvention  she  claims  that  plaintiffs'  lands  are  lower  than  hers 
and  are  subject  to  a  natural  servitude  in  favor  of  hers,  and  are  bound 
to  receive  the  waters  that  flow  naturally  from  her  lands.  That,  con- 
trary to  law,  plaintiffs  have  erected  dams  and  embankments  at  the 
boundary  line  of  lespondent's  estate,  which  obstruct  the  natural  flow 
of  the  waters  from  her  lands,  and  thus  interfere  with  the  servitude 
due  by  plaintiffs  estate  to  her  own. 
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The  record  discloses  the  foUowiDg  salient  facts,  vis : 

That  the  Gold  Mine  plantation  has  a  front  on  the  Mississippi  riyer, 
which,  at  that  place,  flows  dae  east  to  the  extreme  point  of  Bonnet 
Carr6,  and  that  from  that  point  it  flows  dae  soath,  passing  in  front  of 
Glen  dale  plantation. 

That  Glendale  extends  back  from  the  river  in  a  dae  west  coarse  to  a 
point  at  which  it  intersects  the  rear  line  of  Gold  Mine,  which  extends 
hack  from  the  river  in  a  dne  soath  coarse  ;  the  boundary  line  between 
them  being  a  diagonal  one  extending  from  northeast  to  soathwest. 

The  two  plantations  are  situated  at  right  angles  with  each  other 
and  constitute  the  west  and  south  boundaries  of  Bonnet  Carr6  point, 
while  the  river  constitutes  the  north  and  east  boundaries. 

This  iatervening  space  is  sab-divided  into  quite  a  number  of  planta- 
tions, which  are  owned  by  a  number  of  different  proprietors— all  of 
which  are  separated  from  the  swamp  in  the  rear. 

The  natural  course  of  their  drainage  is  in  a  southwesterly  direction, 
and  that  results,  in  part,  from  the  fact  that  they  are  more  elevated, 
and,  in  part,  from  the  formation  of  a  crevasse  on  the  upper  side  of 
Bonnet  Carr^  point.  In  consequence  thereof  both  the  rain  and  river 
waters,  at  high  tide,  were  precipitated  upon  Glendale,  to  its  great 
injury  and  damage. 

Originally  the  course  of  Bayou  Ton6  and  that  of  ^ome  small  coolies 
was  from  the  river  alone  in  a  southerly  direction  across  the  central 
portion  of  Glendale,  and  that  of  Bayou  Roussi  from  the  river  alone  in 
a  southwesterly  direction  diagonally  across  the  rear  portion  of  Gold 
Mine.  From  the  latter  there  was  an  oatlet  which  passed  through  the 
rear  portion  of  Glendale. 

In  pursuance  of  Stsction  6  of  the  act  of  March  25, 1813,  the  police 
jury  undertook  the  adjastment  of  the  drainage  of  these  different 
estates ;  and  on  the  8d  of  June,  1850,  adopted  an  ordinance  in  which 
provision  was  made  for  the  appointment  of  a  committee  having 
authority  to  examine  '^  the  locality  of  Bonnet  Carre  point  and  adjacent 
lands,''  and  with  full  authority  **  to  open  and  clean  out  Bayou  Ton6 
and  Bayou  Roussi,  situated  on  said  pointy  down  to  the  lower  limit  of 
the  parish." 

It  was  therein  "resolved  that  the  opening  and  cleaning  of  said 
bayous  shall  be  at  the  common  expense  of  the  proprietors  of  the  land 
'forming  Bonnet  Carre  point.'' 

At  a  subsequent  meeting  of  the  police  jury  the  committee  made  a 
report  in  which  they  reconimended  the  dredging  and  cleaning  of  Bayou 
Ton^,  the  catting  of  a  new  ditch  or  canal  from  Bayou  Tone  to  Bayoo 
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Roasai,  the  digging  and  cleaning  ont  of  the  latter  ag  far  as  its  junction 
'Vfith  the  Rancon  canal,  behind  the  Gold  Mine  plantation,  at  that  time 

•owned  by  May,  and  thence  continued  nntil  it  reached  the  swamp  and 

•^'  Bayon  Pin  "  in  the  rear. 

On  the  1st  of  April,  1852,  the  committee  entered  into  a  contract 

^th  Pat  Phelan  ^'  to  have  the  Bonnet  Carre  point  and  adjacent  lands 
drained  and  to  make  the  canals  and  drains  necessary  for  the  same." 
He  completed  the  constraction  of  the  canal  from  Bayou  Ton^  to  Bayou 
Roussi,  dredged  and  deepened  the  latter,  and  completed  the  canal 
beyond  Bayou  Roussi  to  its  intersection  of  Rancon  canal ',  but  he 
failed  to  complete  about  nine  or  ten  arpents  of  the  canal  at  the  lower 
or  outer  end,  which  was  necessary  to  make  it  reach  Bayou  Pin. 
Phelan  brought  suit  against  the  police  jury  for  a  balance  due  him, 
and  it  resulted  in  a  compromise  whereby  Phelan  realized  the  full 

■  amount  of  his  contract  of  $4000,  less  $650.    It  remains  in  that  condi- 

'tion  to  this  day. 

This  canal  was  denominated  Company  canal.  It  was  begun  at  a 
point  on  the  upper  or  northern  boundary  line  of  Glendale,  a  little  east 
of  where  Bayou  Tone  intersects  it,  thence  extended  west  on  that  line 
to  its  intersection  of  the  eastern  boundary  of  Gold  Mine,  and  thence 
across    Gold    Mine    until    it   intersected    Bayou    Roussi   and   made 

•  connection  therewith. 

Through  tins  canal  the  waters  of  Bayou  Tod6  and  the  drainage 
waters  from  the  plantations  on  Bonnet  Carr^  point  were  passed  into 
Bayou  Roussi  and  thence  into  the  swamp  in  the  rear  of  Gold  Mine 
and  Glendale,  and  by  this  means  Glendale  was  relieved  from  distress 
and  overflow  during  high  water. 
It  appears  that,  at  prasent  and  during  the  last  several  years,  that 

.portion  of  Bayou  Roussi  that  intersects  Gold  Mine  plantation   and 

-unites  with  Company  canal  has  become  obstructed  with  decayed 
vegetable  matter,  weeds  and  willow  trees,  and  hiu  become  partially 

.fllled  with  dirt  by  means  of  the  cultivation  of  its  banks  for  a  series  of 

y^eare,  so  ^hat  the  flow  of  water  into  it  from  Company  canal  is  retarded 
and  the  water  backed  up  and  thrown  upon  the  plantations  on  Bonnet 

*€arr^  point  and  Glendale,  whereby  the  latter  is  frequently  overflowed. 

It  thus  appears  that,  if  Bayou  Roussi  was  opened  and  the  water 

permitted  to  flow  through  it  from  Company  canal,  Glendale  would  be 

-entirely  relieved  and  Gold  Mine  would  suffer  little,  if  any,  injury. 
Because  of  the  obstructions  in  Bayou  Roussi  and  the  defendant's 

-objection  to  its  being  cleaned  and  deepened,  the   plaintiiEs    have 
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brought  this  suit  for  the  rocognition  and  le-establishment  of  Compaoy 
canal  and  the  deepening  of  Bayou  Bonsai. 

It  is  a  fact — one  evidenced  by  this  statement— that  Glendale  is  now,, 
and  has  been  for  many  years,  exclnsively  drained  by  means  of  Rancon 
canal,  which  extends  from  the  river  west,  on  its  soatheru  boundary,, 
to  the  swamps  in  the  rear.  There  is  but  little  difference  in  the  alti- 
tude and  inclination  of  Glendale  or  Gold  Mine,  and  there  is  but  a. 
small  portion  of  the  latter  so  situated  as  to  naturally  receive  drainage 
from  the  former. 

But,  as  an  additional  protection,  one  of  plaintiffs'  autliors  caused  to 
be  constructed,  in  1828,  a  line  of  levee  along  the  northern  boundary  of 
Glendale,  and  also  upon  the  boundary  line  between  it  and  Gold  Mine, 
and  the  same  has  been  since  maintained.  Company  canal  was  con- 
structed parallel  with  it  on  its  northern  boundary. 

Duripg  the  stress  occasioned  by  high  water  and  threatened  over- 
flows, plaintiffs  and  their  authors  have  frequently  felt  constrained  to- 
open  small  culvert  in  these  levees  so  as  to  pass  a  portion  of  the  water 
through  and  thus  obtain  partial  relief. 

With  Bayou  Roussi  thus  obstructed,  Bonnet  Carr6  point  and  Glen- 
dale suffer  from  annual  overflows,  while  Gold  Mine  has  no  serious^ 
interruption  of  her  drainage. 

Bayou  Roussi  has  been  constantly  treated  as  a  part  of  Company 
canal  by  the  proprietors  of  plantations  on  Bonnet  Carre  point,  and: 
also  by  the  plaintiffs  and  their  authors,  and  they  have  frequently 
exercised  the  right  to  clean  it  of  grass  and  weeds  without  objection  on 
the  part  of  the  proprietors  of  Gold  Mine.  But  the  defendant  hai^ 
steadily  refused  te  have  it  dredged  or  deepened. 

This  question  of  drainage  has  been  a  mooted  one  between  the 
proprietors  of  Glendale  and  Gold  Mine  plantations  for  a  great  many 
years,  and  in  1850,  prior  to  the  establishment  of  Company  canal  by 
the  police  jury,  there  was  litigation  between  Thomas  May  and  Norbeit 
Rancon,  the  object  of  which,  on  the  part  of  the  former,  was  to  coerce 
the  drainage  of  Bonnet  Carr^  point  and  Gold  Mine  over  Glendale,  and 
to  compel  Rancon  to  demolish  and  remove  the  levee  and  embank-- 
ments  that  had  been  established  fifteen  or  twenty  years  before.  To 
this  pretension  Rancon  made  resistance  on  the  identiedl  grounds  on 
which  the  plaintiff  predicates  his  present  suit.  Hence,  it  is  necessary 
to  examine  the  report  of  that  case,  and  see  what  bearing  it  has  upon* 
the  present  controversy. 

Vide,  Thomas  May  vs.  Norbert  Rancon,  5  Ann.  424.  The  defendant^ 
among  others,  made  the  following  defences,  viz : 
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"  That  the  nataral  flow  of  the  water  along  the  line  of  the  levee 
complained  waft  in  a  direction  parallel  with  it.  That  the  levees  or 
dams  complained  of  have  existed  for  more  than  fifteen  years  withoat 
any  opposition  from  the  plaintiff  or  his  vendors,  and  that  he  has 
waived,  by  his  silence,  any  rights  he  might  have. 

'^  That  the  said  levees  were  not  constructed  with  the  intention  of 
arresting  the  natural  flow  of  the  waters  on  plaintiff's  land,  but  for 
the  purpose  of  counteracting  the  effect  of  two  wide  draining  canals 
now  existing  on  his  estate,  which  accumulate  the  water  in  large  quan- 
tities, raise  it  above  its  level,  and  force  it  with  great  rapidity  through 
his  IsLd.  That  those  canals  extend  far  beyond  the  cultivated  lands  of 
the  plaintiff;  that  they  change  the  natural  course  of  the  waters,  and 
should  not  be  permitted  to  continue  open. 

'<  That  the  coulSes  through  which  some  of  the  water  that  falls  on  the 
plaintiff's  land  and  finds  its  way  on  defendant's  estate,  are  the  result 
of  crevasses,  and  cannot  be  considered  natural  drains." 

That  paragraph  clearly  shows  that  the  issues  in  this  case  are  iden* 
tical,  except  in  so  far  as  the  condition  of  things  has  been  changed 
since  the  construction  of  Company  canal. 

That  suit  was  tried  by  a  jury  who  found  for  the  defendant,  and  the 
plaintiff  appealed.  On  the  hearing  in  this  Court  the  discovery  was 
made  that  there  had  been  improperly  admitted,  over  the  defendant's 
objection  and  exception,  certain  incompetent  evidence,  and,  conse- 
quently, the  verdict  and  judgment  were  set  aside  and  the  cause 
remanded. 

As  a  means  of  solving  the  diflSculty  presented,  the  Court  took  occa- 
sion to  recommend  the  parties  to  seek  relief  under  the  provisions  of 
section  G  of  the  Act  of  March  25, 1813. 

The  pertinent  provision  of  that  act  reads  as  follows,  viz  :  *^  When  a 
point  of  land  on  the  Mississippi  or  other  water  course  shall  be  divided 
among  several  proprietors  (and),  it  shall  be  found  necessary  to  dig 
one  or  more  common  draining  ditches,  the  said  (policiO  Jones 
shall  have  the  power  to  ordain  that  said  ditches  be  dug  at  the  expense 
of  said  lots,  and  that  the  expense  be  borne  by  a  contribution  among 
said  owners,  to  be  hvied  in  such  manner  as  the  said  juries  shall  respec- 
tively prescribe." 
The  Court  then  proceeded  to  say : 

''  Those  powers  are  ample  to  meet  the  present  case  and  to  remove 
all  the  difficulties  which  are  shown  to  exist  in  relation  to  draining  the 
point  of  Bonnet  Carr^. 
*^  We,  therefore,  earnestly  recommend  the  parties  to  this  suit  to 
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«Yftil  themaelveB  of  the  proviaionB  of  this  law,  and  not  to  foree  as  to 
make  a  decioion  which  may  be  ii^uriaus  to  both.  The  police  jary  hare 
the  right  to  determine  how  lands  Htuated  aa  these  aie,  shall  be  drained 
without  regard  to  their  relative  poeitiony  and  if  any  rational  system  of 
drainage  be  ordained  by  them,  it  shall  be  respected  and  enforced 
by  ns." 

That  decision  was  rendered  in  May,  1850,  and  it  was  in  pnrsuance 
of  this  recommendation  by  the  Conrt  that  the  police  inry  ordained 
and  established  Company  canal,  as  above  described. 

The  decision,  as  well  as  the  ordinances  themselves,  leave  no  donbt 
in  oar  minds  of  the  fact  that  both  Glendale  and  Gold  Mine  plantations 
were  specifically  inolnded  in  this  plan  or  system  of  arUficUd  drainage 
— not,  possibly,  as  a  part  of  Bonnet  Carr^  [point,  bat  as  *'  adjacent 
lands  ^  in  like  sitaation. 

In  so  deciding,  the  Coart  only  followed  the  precedent  established  in 
the  case  of  Martin  vs.  Jett,  12  La.  501,  and  to  which  special  reference 
is  made  as  aathority  for  their  decision. 

It  has  been  followed  by  the  case  of  Walsh  vs.  Arnoas,  6  Ann.  97, 
in  which  the  same  recommendation  was  made  by  the  Coart. 

In  Avery  vs.  the  Police  Jary  of  Iberville,  12  Ann.  554,  the  Coart 
apheld  the  constitutionality  of  the  Act  of  1813. 

Neither  the  law  nor  the  authority  of  the  police  jary  has  been  ques- 
tioned since,  and  it  is  manifest  that  the  defendant  and  his  authors 
acquiesced  in  the  construction  ^of  Company  canal — indeed,  it  is  in 
proof  that  May  paid  at  least  one-half  of  the  assessment  made  against 
Gold  Mine  by  the  police  jury  for  the  purpose  of  constructing  it. 

There  was  a  clause  in  the  Act  of  March  3,  1814,  which  is  explana- 
tory of  section  6  of  the  Act  of  1813,  *•  saving  to  individuals  or  persons 
aggrieved  the  right  of  complaining  for  the  making  or  opening  of 
such  natural  or  artificial  drainings,  when  *  *  hurtful  to  them, 
before  any  court  of  competent  jurisdiction,  as  in  case  of  a  common 
civil  action." 

Under  the  evidence  in  the  record,  the  defendant  is  estopped  from 
gainsaying  or  disputing  the  existence  of  Company  canal,  or  that 
Bayon  Roussi  forms  a  part  of  it.  Her  author  bears  quite  as  much  of  the 
responsibility  for  it,  if  not  more,  than  any  one  else,  because  it  was  his 
suit  against  the  former  proprietor  of  Glendale  that  brought  it  into 
existence. 

There  is  no  sufficient  evidence  in  the  record  to  show  any  relinquish- 
ment or  abandonment  of  this  canal  on  the  part  of  plaintiffs  or  their 
anthers.    On  the  contrary,  the  proof  is  that  the  rain  and  overflow 
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water  from  BoDoet  Carr^  point  paaset  through  the  npper  portion  of 
Company  canal,  bat  that  same  is  partiaUy  obstructed  in  its  flow- 
through  Bayou  Ronssi  in  its  course  to  that  portion  of  the  canal  below- 
Gold  Mine.  Hence,  the  provisions  of  the  Code  relied  upon  by  th& 
defendant  are  not  applicable.    R.  C.  C.  815,  et  seq. 

For  like  reason  the  servitude  has  not  been  extinguished  by  non- 
usage,  and  it  is  not  prescribed.    R.  C.  C.  789,  790. 

Indeed,  prescription  could  not  run  against  the  exercise  of  a  right  or 
servitude  when  the  person  pleading  prescription  has  resisted  and 
prevented  its  exercise,  as  defendant  has  done  in  this  instance.    R.  C. 
C.  792. 

The  judge  a  quo  held  ^*  that  the  servitude  having  been  established 
under  the  police  power  of  the  parish  authorities,  the  control  of  the 
common  canal  or  ditch,  known  as  the  <  Company  canal,'  still  remains 
in  the  police  jury;  that  neither  can  the  defendant  prevent  or  oppose 
the  digging  or  cleaning  of  any  poi*tion  of  the  canal  through  which 
the  servitude  has  been  established,  nor  can  the  plainti£Es,  or  other 
individuals,  go,  at  their  pleasure,  on  defendant's  land,  without  her 
consent,  for  the  purpose  of  digging  or  improving  the  condition  of  the 
drainage  canals,  and  that  such  improvements  must  be  done  by  order 
of  the  police  jury  on  such  terms  and  in  such  manner  as  they  may 
think  proper." 

These  observations  are  eminently  wise  and  correct,  and  should  be 
enforced. 

We  are  of  the  opinion  that  the  system  of  artificial  drainage,  which 
was  established  by  the  police  jury,  was  for  the  mutual  benefit  and 
advantage  of  the  proprietors  of  estates  on  Bonnet  Carr6  point  and 
others  adjacent  thereto,  including  Glendale  and  Gold  Mine,  and  that 
they  are  entitled  to  the  full  and  complete  exercise  and  enjoyment,  but 
only  through  the  parish  authorities,  as  herein  intimated. 

But  the  record  discloses  that  Company  canal  has  never  been  so 
extended  as  to  form  a  connection  with  "  Bayou  Pin  "  in  the  rear,  as 
originally  ordained  by  the  police  jury.  We  are  of  the  opinion  that  it 
is  but  justice  and  equity  to  the  defendant  that  it  should  be  completed, 
and  that  the  judgment  should  be  amended  in  this  respect. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  so  amended  as  to  require  the  police  jury,  in  case 
they  determine  to  enforce  this  decree,  to  cause,  at  the  same  time,  the- 
Company  canal  to  be  extended  so  as  to  form  a  connection  with 
<<  Bayou  Pin,"  and  that,  as  thus  amended,  said  judgment  be  affirmed. 

It  is  further  ordered  that  the  costs  of  appeal  be  taxed  against  the 
plaintiff  and  appellees. 
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On  Application  for  Rehearing. 

Poch£,  J.  Plaintiffs  charge'  two  serioas  errors  to  their  detriment 
in  our  decree : 

1.  They  urge  that  having  found  the  law  and  the  facts  iD  their 
favor,  as  declared  in  their  pleadings,  we  should  have  granted  them  the 
relief  which  they  had  prayed  for ;  and  that  therefore  we  should  have 
absolutely  recognized  their  right  to  enter  on  defendant's  lands  for  the 
purpose  of  cleaning  and  deepening  the  '*  Bonnet  Carre  Company 
Canal,"  or,  in  the  alternative,  the  defendant  should  have  been  con- 
demned to  make  those  improvements  herself. 

Such  was  the  purport  of  the  prayer  of  their  petition.  But  the  part 
of  our  decree  complained  of  in  this  regard,  was  simply  in  affirmance 
of  the  judgment  rendered  by  the  district  court,  which  subordinated 
the  recognized  right  of  plaintiffs  to  clean  and  deepen  the  canal  to  tlie 
action  and  control  of  the  parish  authorities. 

Now,  plaintiffs  are  appellees  from  that  judgment,  and  they  have 
not  made  a  motion  or  prayer  for  an  amendment  of  the  same.  It  b 
elementary,  under  the  rules  of  our  jurisprudence,  that  we  are  power- 
less to  amend  the  judgment  in  their  favor.  Hence  that  feature  of  the 
decree  must  remain  undisturbed. 

2.  They  next  complain  of  that  part  of  our  decree  which  amendt^ 
the  judgment  appealed  from  so  as  to  ''  require  the  police  jury,  in  case 
they  determine  to  enforce  this  decree,  to  cause,  at  the  same  time,  the 
Company  canal  to  be  extended  so  far  as  to  form  a  connection  with 
"  Bayou  Pin:^ 

A  second  examination  of  the  whole  case  has  led  us  to  the  conclusion: 
that  we  had  committed  an  error  on  that  point,  superinduced  by  an 
allegation  in  defendant's  answer  to  the  effect  that  said  Company  canal 
or  *'  ditch  was  never  completed  or  finished." 

Our  second  consideration  of  the  pleadings  and  of  the  evidence  haa 
satisfied  us  that  that  allegation  formed  no  issue  in  the  case ;  no  prayer 
was  predicated  thereon,  and  no  contestation  on  the  trial  grew  out 
therefrom. 

The  record  does  show  that  the  canal  contracted  for  by  the  police 
jury  was  contemplated  to  have  been  extended  to  Bayou  Pin,  and  that 
this  has  never  been  done.  But,  in  point  of  fact,  the  only  issues  which 
were  tendered  by  the  pleadings,  and  which  were  tried  and  disposed  of 
in  the  district  court,  were  the  contested  right  of  plaintiffs  to  claim  any 
legal  title  to,  or  protection  and  advantage  from,  the  Company  canal  aa 
dag  and  made  under  the  authority  of  the  police  jury ;  and  the  recon- 
28 


454  SUPREME  COURT  OF  LOUISIANA. 


state  ex  rd.  Barthet  vs.  JvAgt. 


yentional  demand  of  defendaDt  to  exercise  her  alleged  right  of  natural 
serntnde  of  drainage  over  plaintiffs'  lands. 

It  appears  to  oar  satis&ction  from  the  evidence  that  a  proper  dredg- 
ing aad  cleaning  of  the  *'  Company  canal,"  indading  that  portion  of 
the  same  known  as  ''Bayoa  Ronsse/'  Ihroaghont  its  entire  length  as 
made  under  the  contract  with  the  police  jury,  would  afford  all  the  re- 
lief which  plaintiffs  claim  and  contemplate,  without  injurious  effects 
to  defendant's  lands  and  drainage. 

Hence  we  conclude  that  the  judgment  appealed  from  was  as  favor- 
able to  her  as  the  nature  of  the  case  could  admit  of,  and  that  she  was 
entitled  to  no  relief  at  our  hands. 

We  therefore  deem  it  our  duty  to  re-open  the  case  with  the  sole  view 
of  setting  aside  that  portion  of  our  decree  which  amended  the  judg- 
ment in  favor  of  appellant.  To  that  end  we  shall  recast  our  decree  in 
full. 

It  is  therefore  ordered  that  our  previous  decree  herein  be  annulled 
and  set  aside,  and  it  is  now  ordered  that  |;he  judgment  of  the  district 
court  be  affirmed  at  appellant's  costs. 

Rehearing  refused. 


40    434 
,  46  1297 

—  -        State   ex   rel.  Barthet  vs.  Judge  Division  B,  Civil  District 
i?L_?80  Court  Parish  op  Orleans. 
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{124    668         The  Supreme  Court  will  not  interfere  with  inferior  courts  in  cases  of  contempt,  when  it  is 

found  that  such  courts  exercised  a  Jurisdiction  vested  In  them,  that  the  decree  rendered 
was  a  proper  exercise  of  Judicial  power,  and  that  disobedience  of  such  order  was  pnninh- 
ableas  a  contempt. 
In  such  cases  it  has  no  concern  with  the  question  whether  the  act  charged  was  or  not  com- 
mitted, or  did  or  not  constitute  a  contempt,  and  will  not  review  the  facts  on  which  the 
lower  court  acted  to  punish  for  contempt. 


A    PPLICATION  for  Certiorari. 


F,  Michinard  for  Relator  : 

Villavaso  vs.  Walker.  24  Ann.  213 :  Matter  of  Yanderbilt,  4  Johnson's  Chancery,  R.  p.  57; 
State  vs.  Harvey,  14  Wisconsin,  151 ;  Case  of  Lafon's  Hen.,  3  U.  S.,  713;  Arts.  1011  and 
1012,  C.  P. 


The  opinion  of  the  Court  was  delivered  bj 

Bermudez,  C.  J.    This  is  an  application  for  a  certiorari.    The  com- 
plaint of  the  relator  is  that  the  district  judge  has  arbitrarily  sentenced 
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liim  for  contempt  for  having  violated  an  injunction  which  at  the  time 
of  its  alleged  infraction  had  ceased  to  have  any  existence. 

In  his  return,  the  district  judge  sets  forth  reasons  for  his  justifica- 
tion. 

The  prayer  is  that  the  validity  of  the  proceedings  attacked  be  con- 
sidered, and  that  tlie  sentence  be  annulled  to  all  purposes. 

It  appears  that  the  district  court,  in  1885,  issued  an  injunction  to 
prevent  the  defendant  (relator)  from  carrying  on  Ihe  business  of  a 
slaughter-house,  within  certain  limits;  that  on  appeal  the  injunction 
was  declared  by  this  Court,  in  1887,  to  have  properly  issued,  because 
the  defendant  had  undertaken  to  continue  the  business,  after  the  revo- 
cation of  the  previously  obtained  permission  to  do  so,  from  the  proper 
antbori^;  that  since  the  injunction  was  perpetuated,  the  defendant 
obtained  in  1888,  from  the  City  Council  an  ordinance  permitting  him  to 
carry  on  the  business  within  the  limits  in  which  he  had  first  done  so; 
that  the  defendant  having  engaged  in  carrying  on  a  slaughter-house 
within  said  limits,  the  plaintiff  took  a  rule  on  him,  to  show  cause  why 
he  should  not  be  punished  for  contempt  for  violating  said  perpetuated 
injunction,  and  that  the  defendant  pleaded  in  justification,  the  ordi- 
nance allowing  him  to  do  so. 

The  district  judge  heard  the  rule  and  came  to  the  conclusion  that  the 
acts  of  the  defendant  were  committed  in  contravention  of  the  injunc- 
tion which  had  not  ceased  to  be  in  force.  He  therefore  sentenced  him, 
for  contempt,  to  ten  days'  imprisonment. 

Having  been  confined,  in  furtherance  of  the  sentence,  the  relator 
applied  for  relief  in  this  Court  and  a  restraining  order  was  made  sus- 
pending the  execution  of  the  sentence,  until  the  further  order  of  this 
Court,  and  the  relator  was  provisionally  released. 

The  writ  of  certiorari  issues  to  an  inferior  judge,  only  to  ascertain  of 
the  validity  of  proceedings  before  him.    C.  P.  855. 

Such  proceedings,  in  cases  of  contempt,  can  never  be  annulled,  unless 
the  court  had  no  jurisdiction  or  judicial  power  to  make  the  order  diso- 
beyed, or  disregarded  the  rules  of  procedure  prescribed  by  law  in 
p-roceeding  to  punish  for  contempt. 

Hence  it  is,  that,  when  it  is  found  that  the  court  had  such  jurisdic- 
tion and  power  and  has  proceeded  in  the  manner  and  form  required 
by  law,  the  proceedings  must  remain  unafi'ected,  however  erroneously 
the  court  may  have  deteimined  the  issue  before  it. 

It  has  consequently  been  uniformly  held,  by  this  Court,  that,  under 
an  application  for  a  certwrari,  the  intrinsic  correctness  of  the  judgment 
complained  of,  could  never  be  considered,  where  the  court  had  such 
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jarisdiction  and  power  and  exercised  it  in  the  proper  form,  and  that 
the  inquiry,  where  the  court  had  such  jurisdiction  and  power,  must  be 
restricted  to  the  extrinsic  correctness  of  the  decree. 

The  law,  in  clear  teims,  says,  that  the  writ  issues  to  ascertain  the 
validity  of  the  pioceedings  j  that  is,  their  apparent  correctness. 

In  the  present  instance,  it  is  indisputable  that  the  district  court  had 
jurisdiction  to  issue  the  injunction,  for  thus,  this  Court  found.  Villa- 
vaso  vs.  Barthet,  39  Ann.  247. 

It  is  indisputable,  also,  that  having  such  jurisdiction,  it  had  the 
power  tp  enforce  it  and  coerce,  by  proper  means,  obedience  to  its  be- 
hest; that  is,  to  punish,  on  observing  the  forms  of  law,  the  violator  or 
the  prohibition  of  the  injunction.    C.  P.  130. 

In  a  kindred  case,  this  Court  said:  '*  All  courts  possess  the  inherent 
power  of  bringing  to  their  bar  and  punish  for  contempt  of  their  author- 
ity, not  on]}'  the  parties  to  the  litigation,  the  jurors,  the  witnesses,  the 
officers  of  the  court,  but  also  offenders  not  connected  with  the  contro- 
versy, whenever  they  impede  or  obstruct  the  process  of  the  court,  dis^ 
turb  its  proceedings,  insult  its  officers  or  commit  any  act  which  inter- 
feres or  thwarts  its  administration  of  justice. 

'^  Each  court  has  necessarily  the  power  of  determining  for  itself,, 
whether  the  act  or  acts  thus  done  constitutes  or  not  a  contempt  of  ita 
authority,  and  when  it  has  exercised  that  power  and  passed  sentence, 
in  the  manner  and  form  prescribed  and  within  the  limitations  fixed  by 
law,  it  does  not  appertain  to  this  Court,  as  a  rule,  to  inquire  into  the 
facts  pasFed  upon,  with  a  view  to  ascertain  and  determine  whether  a 
contempt  was  or  not  committed  and  to  release  the  offender. 

'^  The  regular  ruling  of  a  judge  on  a  question  of  contempt,  is  no  more 
revisable  than  his  regular  ruling  in  an  unappealable  case. 

'^  It  is  an  essential,  privileged  and  significant  attribute  which  should 
be  exercised  with  independence;  but  with  discretion  and  dignity. 

<*  It  is  unfortunately  possible,  that  forgetful  of  his  mission  of  peace 
and  conciliation,  a  magistrate  may  palpably  ill  use  that  conservative 
power,  60  as  to  become  reproachable  with  oppression  in  office;  but  in 
such  instances,  rarely  to  occur,  the  question  of  abuse  of  authority  can- 
not be  determined  and  remedied  against  by  the  process  now  sought.^ 
State  ex  rel.  O'M alley  vs.  Judge,  35  Ann.  1197;  also.  State  ex  rel.  Brown 
vs.  Houston,  lb.  1194. 

To  these  conservative  views  we  adhere. 

From  the  papers  before  us,  it  appears  that  the  proceeding  for  con- 
tempt was  by  rule,  contradictorily  tried  with  the  defendant  therein,, 
who  is  the  relator  here.    This  was  the  proper  proceeding,  the  offense 
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-cbarged  not  having  been  committed  in  faciem  curuB,  in  which  case  a 
rale  i«  not  neceasary. 

Another  complaint  of  the  relator  is  that  the  district  judge,  in  order 
to  pass  npon  the  rule  for  contempt,  had  to  determine  whether  the  per- 
mission obtained  was  or  not  valid ;  that  he  has  done  so,  and  that  his 
Judgment  will  constitute  res  judicata  on  the  trial  of  such  aa  issue  when 
presented  in  the  case  itself. 

There  exists  no  room  for  such  apprehension.  When  that  matter 
will  be  presented  in  proper  pleadings,  the  district  judge  will  have  full 
XK>wer  to  change  his  views  should  he  determine  that  he  erred  in  enter- 
taining them  when  deciding  the  rule  for  contempt.  The  relator  may, 
besides,  rest  certain  that,  under  no  contingency,  will  that  ruling  bind 
this  Court,  as  res  judicata^  should  the  validity  of  the  permission 
granted,  pleaded  in  justification,  everj  be  submitted  to  its 
-consideration. 

Finding,  therefore,  that  in  issuiug  the  injunction,  the  court  exercised 
«  jurisdiction  vested  in  it;  that  the  injunction  was  a  proper  exercise 
of  judicial  power;  that  disobedience  of  such  an  order  was  punishable 
as  a  contempt,  and  that  the  proceedings  were  regular,  we  conclude 
that,  as  we  have  no  concern  with  the  question,  whether  the  act  charged 
was  or  not  committed,  or  did  or  not  constitute  a  contempt,  we  are 
powerless  to  grant  the  relief  sought. 

It  is,  therefore,  ordered  and  decreed  that  the  restraining  order  herein 
made  in  limine  be  rescinded  and  that  the  application  herein  be  refused 
with  costs. 


No.  10.053. 

Succession  of  Pierre  D6jan— Jules  Victor  and  Arthur  DfijAW 

vs.  Mrs.  Josephine  Schaeffer,  Widow  Pierre  D^jan. 

The  collateral  attack  by  simple  heirs  oa  the  validity  of  a  JadfEment  of  separation  of 
property  between  a  deceased  hasband  and  his  snrvlvinfc  wife,  must  be  restricted  within 
the  same  limits  which  woald  circamscribe  an  attacJc  made  by  the  hasband  himself,  If 
he  were  all  re. 

Creditorif  and  forced  heirs  alone,  in  a  collateral  manner,  jastify  an  inquiry  into  the  yalidlty 
of  soch  |adjpnent»  on  their  merits. 

Simple  heirs  at  law  derive  their  righto  fr^mfthe  hasband  or  wife,  as  the  case  may  be,  and 
can  institnte  no  attack  and  no  inquiry  which  woaid  not  be  opened  to  the  deceased,  nnder 
whom  they  claim,  if  he  or  she  were  alive. 

In  such  a  case  the  Inquiry  ma<4t  be  restricted  to  an  examination  to  ascertain  whether  tha 
court  which  rendered  the  Judgmeat  had  Liurisdictlon,  and  whether  it  exercised  that 
jarisdictlon  according  to  the  forms  of  proceeding  established  by  law. 

To  create  a  community  sought  to  be  dissolved  at  the  instance  of  the  wife,  thei-e  must  be  a 


40  437 
fll9  685 
fU«    600^ 


438  SUPREME  COURT  OP  LOUISIANA. 

SucceanioD  of  D^an. 


lawful  marriage,  bat  it  la  immaterial  wbether  the  particular  mairiage  declared  apon  be 
Talid  er  not,  provided  it  be  shown  tbat  thare  waa  a  lawful  marriage  between  the  parties. 
All  the  property  porcbaaed  by  a  wife  dul)'  separated  in  property  from  her  hosband,  after 
the  date  of  the  Judgment  |of  sepaiation,  becomes  her  separate  estate,  to  which  the 
hnaband  or  his  beiiaat  law  can  lay  no  claim. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissotj  J. 

D,  O,  ds  L.  L.  Labatt  and  Thos,  <7.  Seinmes  for  Plaintiifs  nod  Appel- 
lants: 

1.  Federal  authority  is  powerless  to  control  prohibited  mairiagea  between  white  and  blaek 
citizens  of  a  btate.  34  Ann.  269.  Therefore,  Art.  95  U.  C.  1833,  preseived  its  oiiginal 
force  until  November  U,  1870,  so  that  a  civil  marriage  on  the  18th  of  February,  186i^ 
waa  null  and  void  and  no  community  resulted,  to  be  dissolved  by  any  court  of  Justice. 
8aoc,  Colwell,  34  Ann.;  4  Wash.  371;  IS  Wall.  430  .L  ^all  7C  -  1  Woods,  537,169;  id- 
80;  48Cal.  :)C,  48  Ind.  3ir7  ;  31  Ohio  St.  198;  53  AUi.  150;  42  Ala.  125,  525;  106  U.  8., 
Pace  ra.  AU.  585 :  27  Vt.  r49 :  11  Pet.  10?. 

9.  The  Act  of  1868,  No.  210,  relative  to  ecclesiastical  marriages,  is  exceptional,  and  did  not 
anthoriae  jnsticea  of  the  peace  to  con6rm  religious  marriages  between  persona  of  oppo- 
aito  eolor.  Neither  did  the  SUte  Constitution  of  1^64,  1868,  the  Civil  Rights  BUI  of 
1866,  or  the  14th  Amendment,  contemplate  a  repeal  of  that  prohibition.  By  that  act,  a 
confirmation  of  a  roligioua  ceremony  «'8tab1ishe<l  a  retroactive  community  firom  the 
date  of  the  eooTeaiastlcal  martiage.  unless  other  stipulations  are  "  embodied  in  the  act,* 
and  no  aubsequent  separate  act  of  the  huslMnd  can  produce  a  modification  of  th# 
eommonlty.  (Act  of  '68,  No.  :jl0.)  Moreover.  Act  No.  210  is  pregnant  with  a  legiala- 
tive  afiirmation  that  Art.  95  waa  not  previously  repealed  by  Federal  authority  or  State 
Conatitution,  as  held  by  the  court  a  qua.    34  Ann.  S6&.  cuc^.  Colwell. 

3.  "When  the  community  of  acqueta  and  gaiuK  la  dissolved  by  death,  the  respective 
Intereata  of  the  suivivor  and  of  deceased  spouse  attach,  at  the  moment  of  the  diaaola* 
tion,  to  the  property  of  the  community.  This  right  will  be  recognixed  if  sued  for  in  the 
proper  action,  and  may  be  enforced  at  any  timo,  when  demanded  by  a  partition  of  the 
property  or  otherwise,  even  when  burdened  wiih  the  usufruct  in  favor  of  the  anrvivor.** 
Tugwell  va.  TugwoU.  32  Ann.  849;  5  Rob.  12. 

4.  "When  the  surviving  spouse  files  an  answer  denying  the  existence  of  a  community 
and  asserts  title  to  the  property  withheld  from  the  succession  by  sepaiate  acqniaitlou^ 
after  its  dissolution  upon  a  Judgment  of  court,  and  relies  solely  on  that  record,  as  her 
muniment  of  title,  the  proceedings  and  record  are  not  "  res  judicata,^*  and  their  verity 
must  be  supported  by  satisfactory  evidence  cUinnde.  Such  'a  Judgment  is  at  most  the 
beginning  of  proof,  and  plaintiff  is  bound,  in  such  suits,  to  reverify  clearly  the  faots  on 
which  it  was  baaed.'*  19  Ann.  97,  250  ;  10  Ann.  87  ;  8  N.  S.  459;  4  L.  R.  257,  422;  11  B. 
51)6  ;  12  L.  K.  296 :  4  Ann.  135;  31  Ann.  40.1  ;  4  Ann.  71 ;  11  R.  5.16;  13  Toullier,  Noa.  69, 
73and45;  llAnn.697:  8N.S.240:  4R.:i.'?5;  I4Ann.684:  ]5^nn.  33,81;  17  Ann. 
113;  2:1  Ann.  164;. 24  Ann.  280. 

5.  "  The  ca>ea  in  which  the  onus  is  on  the  Judgment  creditors  are  those  in  which  wivea 
have  obtained  iudgments  against  their  husbands.  They  are  exceptions  to  the  rule  that 
be  who  alleges  fraud  must  prove  it."  2  Ann.  .'V14 ;  6  Ann.  631 ;  1  Rob.  431 :  10  Ann.  272 ; 
7  Ann.  93,  Webb  vs.  Peet. 

6.  Where  a  wife  confinns  a  Judgment  by  detault,  against  her  husband,  which  preaenta  om 
its  face  all  the  concon^itants  and  indicia  of  a  coUuaive  voluntary  separation,  prohibited 
by  the  Civil  Code,  it  ia  null  and  >oid,  even  as  between  the  "  partiea  themselvea.''    II 
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Ana  ib7:  Bint  KaU.  1  ToL  146,  147,  149,  376,  377  ;  7  TooIlierDaTergier,  p.  13;  14  Add. 
«»;  R.  C.  C.  Art.  24S7  (3401) ;  C.  K.  1443  ;  9  Ann.  168;  10  Ann.  688;  15  Ann  81  The 
Code  tayi,  to  be  T»Ud,  "  It  c*n  on)j  be  ordered  by  a  oonrt  of  JiuUoe  after  hearing  all 
partlee.**    K.  C.  C.  3437  (3401). 

7.  The  marital  action  of  the  wife  is  not  aoootded  or  gOTerned  by  the  Code  of  Practice,  bat 
Is  provided  for  in  the  Civil  Code,  and  is  controlled  by  different  mles  fhnn  ordinary  snits, 
aad  is  to  be  pnrsned  bona  Jldt  (m  pain  of  nnllity.  Arts,  3488,  3437. 1480  R.  C.  C.  Bxeou- 
ftion  Gaanot  issve  lutil  after  pablication  of  the  Judgment  for  three  months,  in  order  to 
exolndo  the  saspicion  of  ooUnsion  or  fraad.    1*2  Merlin  Kep.  pp.  414,  417,  419. 

8.  Where  a  litigant,  in  a  petitory  action,  elects,  to  stand  upon  a  title  of  acquisition,  she 
eauBOt  be  allowed,  during  the  progress  of  the  trial  on  that  issve,  to  shift  her  ground 
and  set  vp  title  by  inheritance,  in  order  to  prostrate  and  defeat  the  action  of  the  law. 
4  Ann.  416,  Connor  vs.  Gridley. 

9.  Since  the  Act  of  1844.  and  in  its  incorporation  as  Art.  915,  R.  C.  C-,  the  former 
eonstmction  of  Att.  933  (O.  C.  917),  thai  it  was  governed  by  the  exception  in  Art.  934 
rOlS)  has  been  ehanged  and  modified  so  that  a  sanriTlng  spouse  no  longer  ontraaks 
natural  brothers,  but  in  lieu  thereof  holds  such  share  in  nsdfmct.  subject  to  two  condi- 
tions, death  or  second  marriage,  and  the  naked  title  vests  in  the  natural  brothers  and 
sisters  or  their  descendants  immediately.  Art.  923  (917);  Art.  915  B.  C.  C,  new 
Article. 

10.  The  last  expreesioa  of  legislative  win,  in  Act  of  1844  and  Art.  915,*:R.  C.  C,  must 
predominate  over  the  Jurisprudence  previous  to  its  passage,  and  this  Court  is  bound  by 
the  unambiguous  terms  of  that  statute,  and  discharges  firmly  its  highest  duty  ia  the 
administration  of  Justice  when  it  enforces  its  plain  words.  9  Ann.,  Succ.  of  Los-, 
T^Jasco  case,  6  L.  R.;  5  Rob.  13. 

Frank  D.  OhreUen  and  P.  H,  Theard  dk^Sons  for  Defendant  and 
Appellee : 

AiUr  the  adoption  of  the  Constitution  of  1868,  white  aad  colored  persons  could  inter-marry* 
The  prohibition  to  that  effect,  contained  in  Art.  95  of  the  Civil  Code  of  1835.  befaig 
obliterated  by  said  Coastitntioa. 

A  Jndgmoat  of  a  oompetant  eoart  caaaot  be  eaquired  into  collaterally ;  its  desrees  directly 
on  the  points  reviewed  are,  as  a  plea  of  evidence,  conclusive  between  the  same  parties, 
or  tliose  claiming  under  them,  for  the  same  thing,  and  can  be  corrected,  if  erroaeoua, 
only  by  a  direct  action  in  nullity  or  by  appeal. 

A  judgment  of  separation  of  property  aad  of  dissolution  of  the  community,  obtained  by  the 
wife  ia  1876,  cannot  be  attacked  by  persons  claiming  to  be  collateral  heirs  of  the 
husband  after  his  death  in  1886.  On  those  pointo  the  Judgment  is  final  and  irrevocable, 
and  became  so  by  the  silence  of  the  husband  during  his  life  time  and  by  the  uniform 
reeogaitioB  of  ttae  validity  of  said  Judgment  by  both  parties,  in  many  acto  and 
proceedings. 

The  wife  ia  called  to  the  inheritance  of  her  husband  before  his  natural  brothers.  The 
plaiatiffs  have  thei'efore  no  interest  in  the  succession  of  their  natural  brother.  R.  C. 
O.  917  (911);  R.  C.  C.  919  (913) ;  R.  C.  C.  934  (918);  R.  C.  C.  929  (933);  Victor  vs. 
Taglaseo*s  Executor,  6  L.  644  ;  Succession  of  Ducloelange,  S  Ann .  98  ;  Succession  of 
Dnoloslaage,  1  Ann.  181 ;  Manette  aad  Yirginie  Dnplessis  vs.  Betsey  Young,  11  Aaa. 
190 ;  Succession  of  Briscoe,  2  Ann.  368;  Succession  of  Miller,  27  Ann.  574,  575. 

The  Act  of  1844  relative  to  community  property  has  not  changed  the  order  of  succession^ 

The  wife  inherite  in  full  owneiship,  and  not  in  usufruct  only,  where  there  are  no 

lawfbl  relatiolia.    Succession  of  Lee,  9  Ann.  398;  Succession  of  M  Brinkmaa,  5  Aaa. 

97 ;  Saoeesaioa  of  Odille  Heberi,  5  Ann.  132 ;  Succession  of  FitswiUiams,  3  Ana.  489. 

The  provisions  of  the  Act  of  1844  are  merged  in  Articles  915  and  916«of  the  R.  C.  0.,  under 
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the  title  of  irregular  sncoessions.  The  whole  of  the  chapter  treatioK  of  irregular 
isacceations  is  one  law.  There  is  no  conflict  between  its  provisions.  In  default  of 
lawful  relations,  the  wife  is  called  first  to  the  succession  of  her  husband,  the  natoml 
relations  next,  and  the  State  after.  There  is  especially  no  conflict  between  Article  915 
and  Article  9S4  of  the  R.  C.  C.  They  provide  for  different  cases'.  Sucoession  of 
Dncloslange,  2  Ann.  98;  R.  C.  C.  915  to  933 ;  Layre  vs.  Pasco,  5  R.  11  and  12  ;  Laclotte's 
Heirs  vs.  I^barre,  11  L.  181. 

But  simple  heirs  cannot  disturb' a  separation  decreed  after  citation  to  the  husband,  duly 
published  and  followed  by  an  execution, [and  subsequently  and  uniformly  recognised  by 
both  parties  thereto,  in]  many  acts  and  proceedings.  Compton  vs«  Maxwell,  33  Ann. 
683;  Brown  vs.  iiitroud,  34  Ann.  374;  Kerwin  vs.  Hibemia  Insurance  Co.,  35  Ann.  33  ; 
Chaffe  &.  Sons  vs.  De  Moss,  37  Ann.  186. 

The  decree  of  separation  is  valid ;  it  was  rendered  by  a  competent  court,  after  due  citation  ; 
it  rests  on  clear  and  positive  evidence ;  it  was  published  and  execu  i»d  according  to 
law;  even  if  the  money  demand  is  erroneous,  the  separation  Ih  good,  because  the  wife 
had  an  industry  of  her  own,  and  the  chief  object  of  a  judicial  separation  is  to  emanci- 
pate her  industry,  to  enable  the  wife  to  conduct  her  business,  to  earn  a  livelihood  for 
herself  and  her  family-.  R.  p.  288,  et  »eq,;  Chaffe  &  Sons  vs.  Watte,  37  Ann.  ,394 ; 
Davock  vs.  Darcy,  6  R.  342;  Webb  vs.  Peet,  7  Ann.  93;  Holmes  vs.  Barbin,  15 
Ann.  5r>4 ;  Penn  vs.  Crockett,  7  Ann.  343;  Raiford  vs.  Thorn,  15  Ann.  81  ;  HenderaoB 
vs.  Trousdale,  10  Ann.  548;  Wolf  &  Clark  vs.  Lowly,  10  Ann.  272. 

A  community  dissolved  by  a  judicial  separation  cannot  be  re-established  in  Louisiana. 
Ford  vs.  Kittredge,  26  Ann.  193  and  194. 

A  wife  may  employ  her  husband  as  clerk,  agent  or  manager,  under  her  immediate  control 
and  authority  ;  the  fruits  of  her  property  belong  to  her,  not  to  them  jointly.  Miller  vs. 
Uandy,  38  Ann.  160. 

In  a  petitory  action  plaintiff  must  make  out  his  title ;  he  cannot  rely  on  the  weakness  of 
his  adversary's  title.  Young  vs.  Charaberlin,  15  Ann.  451,  Pritchett  vs.  Coyle,  29 
Ann.  57. 

The  evidence  shows  that  all  the  real  estate  in  controversy  was  acquired  by  purchase  by 
Mrs.  I>6jan  since  her  separation,  by  authentic  acta,  in  the  execution  of  which  she  waa 
authorized  and  assisted  by  her  husband  ;  and  such  acts  cannot  be  desti-oyed  by  mere 
verbal  and  uncertain  evidence ;  nor  can  they  be  questioned  by  the  plaintiffs,  who  art 
neither  forced  heirs  nor  ci-editors,  and  who  stand  in  the  place  of  their  deceased  brother 
Compton  vs.  Maxwell,  33  Ann.  688;  Kerwin  vs.  Hibernia  Insurance  Co.,  35  Ann.  33  ; 
Chaffe  &.  Sons  vs.  De  Moss,  37  Ann.  186. 


The  opinion  of  the  Court  was  delivered  b.v 

Poch6,  J.  Plaintiffs,  suing  as  the  natural  brothers  of  Pierre  D^jan, 
deceased,  claim,  as  his  only  heirs  at  law,  the  naked  ownership  of  the 
property  belonp^ing  to  him,  as  forming  part  of  the  community  alleged 
to  have  existed  between  him  and  his  surviving  wife,  up  to  the  day  of 
his  death,  on  the  dOth  of  October,  188(>,  he  having  lefc  no  children  and 
BO  will. 

The  defense  is  that  there  is  no  property  belonging  to  the  community 
which  once  existed  between  Pieire  D6jan  and  his  widow ;  that  said 
community  was  dissolved  by  the  judgment  of  a  competent  court  ren- 
dered on  April  24,  1876,  in  execution  of  which  the  defendant  bought 
in  all  the  propei-ty  which  then  stood  in  the  name  of  her  husband  ;  and 
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that  all  tbe  property^  one  half  of  which  ie  claimed  by  plaintiffs,  is  her 
own  separate  estate,  earned,  acquired  and  purchased  by  her  since  the 
•dissolution  of  said  community. 

That  defense  prevailed  below,  and  plaintiffs  appeal. 

Fn>m  the  record  it  appears  that  the  pivotal  question  in  the  case  is 
the  alleged  absolute  nullity  of  the  judgment  of  separation  of  property 
Tendered  at  the  instance  of  the  wife  in  April,  1876. 

The  pertinent  facts  are  as  follows  : 

Pierre  Dejan,  who  was  a  colored  man,  and  Josephine  Schaeffer, 
widow  Paul  Krack,  who  was  a  white  woman,  began  to  cohabit  together 
as  man  and  wife  in  1858;  and  being  under  existing  laws  (0.  C.  C,  Art. 
^5)  incapacitated  from  conti*acting  a  lawful  marriage,  they  had 
recourse  to  a  religious  ceremony  or  marriage  in  order  to  sanctify  their 
union,  which  took  place  on  September  1,  1858.  On  the  18th  of 
February,  1869,  they  appeared  before  a  justice  of  the  peace  and  con- 
tracted what  they  understood,  and  what  purported  to  be,  a  lawful 
marriage.  But,  for  reasons  which  are  not  apparent  in  the  record,  the 
parties  went  before  a  notary  public  on  June  i,  1869,  and  ratified  the 
private  or  religious  marriage  of  1858,  in  accordarce  with  the 
provisions  of  Act  No.  210  of  1868. 

On  the  same  day  and  before  the  same  notary,  Pieire  Dejan  made  a 
declaration  to  the  effect  that  at  the  time  of  his  marriage  with  Josephine 
Schaeffer  in  September,  1858,  she  possessed  in  her  own  right  the  sum 
of  $28,000,  which  she  had  acquired  during  her  widowhood  by  her 
industry  and  through  lucky  circumstances. 

It  appears  that  up  to  that  time  she  had  been  employed  as  house- 
keeper or  servant  by  a  family  in  this  city,  and  that  subsequentl^v  she 
assisted  her  husband  or  consort  in  his  labors  as  a  small  dealer  in 
furniture,  his  business  consisting  for  some  time  mainly  in  purchasing, 
repairing  and  reselling  second-hand  fnrniture. 

The  business  prospered  and  was  soon  transformed  into  a  considera- 
ble furniture  store,  carried  on  in  the  name  of  Pierte  Dejan.  But  he 
met  with  reverses,  and  in  1876  he  was  heavily  indebted  and  greatly 
embarrassed,  in  consequence  of  which  his  wife  brought  a  suit  against 
him,  for  the  restitution  of  her  personal  funds,  in  the  sum  of  $28,000, 
and  for  a  separation  of  property,  averring,  ainong  other  allegations, 
ber  ability  and  desire  to  carry  on  a  furniture  or  grocery  business,  and 
her  fears  of  losing  the  fruits  of  her  earnings  through  the  embarrassed 
condition  of  her  husband's  affairs  and  in  the  confusion  of  his  losses, 
resulting  from  speculative  ventures. 
Afcer  personal  citation  on  the  husband,  a  default  on   his  failure  to 
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answer,  and  after  other  dae  proceedings,  trial  and  proof  of  the  wife^4 
demand,  judgment  was  rendered  in  her  favor  as  prayed  for.  After 
publication  execution  issued,  and  at  the  sale  made  thereunder » 
property  of  the  husband,  aggregating  some  $11,000,  was  abjudicated 
to  the  wife.  That  sale  included  the  furniture  stpre,  which  the  wife 
has  since  carried  on  in  her  own  name  and  as  her  separate  industry, 
being  therein  assisted  by  her  husband,  who  filled  the  functions  of 
salesman  and  general  clerk.  In  addition  to  the  property  thus  and 
then  acquired,  Mrs.  D^jan  has  since  purchased  considerable  immova- 
ble property  in  her  own  right,  as  separate  in  property  from  her 
husband,  by  whom  she  was  in  every  act  of  sale  authorised  and 
assisted. 

Plaintiffs'  contention  is  that  the  judgment  of  separation  of  property 
of  April  24,  1876,  is  absolutely  null  and  void,  fraudulent  and  collusive^ 
and  that  it  covers  a  consent  judgment  and  voluntary  separation 
between  the  spouses  prohibited  by  law,  and  that,  therefore,  the  com- 
munity existing  between  the  spouses  was  not  dissolved  before  the 
death  of  Pierre  D^jan  in  October,  1886,  and  that  all  the  property  pur- 
chased in  the  name  of  the  wife  fell  in  the  community. 

The  main  ground  of  that  contention  is  that  the  marriage  of  February 
18, 186.9,  on  which  Mrs.  D^jan  had  declared  in  her  suit  for  separation 
of  property  was  itself  an  absolute  nullity,  for  the  reason  that  the  legal 
incapacity  which  impeded  a  lawful  marriage  between  the  parties  had 
not  yet  been  removed,  and  that,  therefore,  no  community  could  flow 
from  such  an  abortive  attempt  of  marriage,  as  without  a  lawful  mar- 
riage there  can  be  no  community  of  acquets  and  gains.  Plain tiffa 
then  contend  that  the  only  lawful  marriage  existing  between  Pierre 
D^jan  and  Josephine  Schaeffer  was  that  of  September  11,  1858,  as 
legalized  by  the  notarial  act  of  June  4, 1869,  under  the  provisions  of 
Act  210  of  1868,  from  which  they  argue  that,  under  that  statute,  the 
coi^m unity  between  the  spouses  dated  and  took  effect  from  September, 
1858,  and  not  from  February  18,  1869,  as  fraudulently  alleged  by  the 
wife  and  as  decided  by  the  court  in  the  decree  rendered  in  her  favor. 

That  theory  is  first  antagonizedj^by  plaintiffs'  pleadings,  in  which 
they  allege  that  D^jan  and  his  wife  had  been  married  on  February  18,. 
1869,  which  averment  was  admitted  by  the  defendant  in  her  answer, 
thus  judicially  settling  the  status  of  the  spouses  and  closing  out  all 
contestation  or  discussion  thereon  between  the  same  parties. 

Plaintiffs  could  not  complain  of  being  subjected  to  a  rule  of  practice 
which,  in  another  branch  of  the  case,  they  invoke  against  their  oppo- 
nent, and  which  announces  the  doctrine  as  follows :    **  We  understand 
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it  to  be  a  rnle  in  the  adminiBtratioii  of  jastice  that  a  man  shall  not  be 
permitted  to  deny  what  he  has  solemnly  acknowledged  in  a  judicial 
proceeding,  nor  to  shift  his  position  at  will  to  a  contradictory  one  in 
relation  to  the  subject  matter  of  litigation,  in  order  to  prostrate  aod 
defeat  the  action  of  the  law  upon  it."    (4  Ann.  416). 

Bat,  as  they  nrge,  in  argnment,  that  they  took  the  date  of  the  mar- 
riage from  the  wife's  petition  in  the  snit  for  separation  of  property, 
by  which  they  had  been  led  into  an  error,  we  are  disposed  to  give 
them  the  benefit  of  a  doubt,  and  to  release  them  from  the  rigor  of  the 
rule,  preferring  to  rest  our  decision  of  the  cause  on  other  cK>n8idera- 
tions. 

Now,  as  their  whole  theory  rests  not  only  on  an  admission,  but 
actually  on  the  argument  that  Dejan  and  his  wife  were  legally  married 
when  the  judgment  of  separation  of  property  was  rendered,  it  is 
undeniable  that  there  did  exist  a  community  of  acquets  and  gains  at 
the  time  that  the  snit  was  instituted.  Hence,  naturally  flows  the 
conclusion  that  the  judgment  was  not  a  nullity,  on  the  ground  that  i^ 
purported  to  dissolve  a  community,  which  had  no  legal  existence, 
and,  therefore,  the  community,  which  avowedly  existed,  must 
have  been  dissolved  by  the  judgment,  unless  it  turns  ont  to  be  null 
and  void  on  other  grounds. 

It  is  apparent,  and  it  is  not 'denied,  that  the  court  which  rendered  it 
had  jurisdiction  ratiane  materitB  et  persontB,  that  citation  had  been 
issued  and  served,  that  issue  had  been  joined  by  default,  that  a  trial 
was  had,  proof  administered  and  considered,  and  that  after  such 
hearing,  judgment  was  rendered  and  signed  in  open  court,  that  publi- 
cation of  the  same  was  made  and  that  execution  was  issued  thereon. 

Upon  the  face  of  the  papers  the  judgment  is  valid.  Can  it  be 
attacked  collaterally  t  The  law  and  jurisprudence  answer  that  it 
may,  but  only  by  creditors  and  forced  heirs  whose  rights  would  be 
affected  thereby.  And  such  an  attack,  even  as  restricted  to  creditors 
and  forced  heirs,  is  itself  an  exception  to  the  general  rule  which 
shields  the  binding  force  and  effect  of  judgments  from  collateral 
attacks. 

As  plaintiffs  stand  before  the  Court  as  collateral  or  simple  heirs,  it 
18  elementary  that  they  can  urge  no  other  claims  and  direct  no  other 
attack  but  those  which  the  deceased  could  himself  advocate  in  his 
own  behalf  if  he  were  alive. 

If,  therefore,  it  were  true,  as  contended  by  plaintiffs,  that  Mrs. 
D^jan  did  not  and  could  not  own,  in  her  own  right  at  the  time  of  her 
anion  with  the  deceased,  in  1858,  the  enormous  sum  of  $28,000,  for 


444  SUPREME  COURT  OP  LOUISIANA. 


Succession  of  D^an. 


which  fihe  obtained  jadgment  in  1876,  it  is  clear  that,  after  eol^mnly 
acknowledging  the  fact  in  a  notarial  act  in  1869,  after  having  knowl- 
edge of  the  proof  made  thereof  on  the  trial  of  the  suit  for  separation 
of  property,  after  qaietly  sabmitting  to  the  execution  of  judgment 
predicated  on  that  fact,  and  after  acquiescing  therein  for  ten  years 
Ddjan  could  not  be  allowed,  in  a  collateral  attack,  to  impair  the  full 
force  of  such  a  judgment.  It  is  equally  clear  that  his  simple  heirs  at 
law,  who  claim  under  him,  who  can  exercise  no  right*  but  those  which 
«re  derived  from  him,  have  no  better  standing  in  Court  for  the  same 
purpose  and  for  the  same  line  of  attack,  than  he  could  himself  com- 
mand. 

Whence  could  they  derive  a  right  to  complain,  being  neither 
<;reditors  nor  forced  heirs,  even  if  it  were  apparent  that  the  deceased 
tacitly  or  actively  produced  the  result  which  they  desire  to  avert  t 
As  to  them,  the  judgment  which  they  seek  to  avoid  is  protected  from 
A  collateral  attack  not  only  by  reason  and  law,  but  by  the  authority 
of  numerous  adjudications  of  the  Court,  going  back  to  the  early 
history  of  our  jurisprudence. 

In  the  case  of  Kerwin  vs.  Insurance  Co.,  35  Aon.  33,  this  Court,  in 
dealing  with  the  pretentions  of  certain  heirs  who  sought  to  claim,  as 
belonging  to  the  community,  property  which  had  been  purchased  in 
the  name  of  the  wife,  with  the  assistance  and  authorization  of  the 
husband,  denied  the  right  of  the  husband  or  of  his  legatees  or  simple 
heirs  to  avoid  tiie  effect  of  such  a  contract,  and  it  added : 

*'  Only  creditors  and  forced  lieirs  are  excepted  from  this  rule,  and 
the  latter  to  the  extent  of  their  Ugitime  only  and  for  the  purpose  of 
protecting  the  same.^^ 

A  similar  claim  was  presented  in  the  case  of  Brown  vs.  Stroud,  34 
Ann.  374,  in  which  the  Court,  guided  by  the  same  doctrine,  used  the 
following  words :  "  The  plaintiff  claiming  only  as  an  object  of  his 
<the  deceased)  bounty,  being  neither  creditor  nor  forced  heir,  has  and 
could  have,  no  better  right  that  the  testator  possessed,  and  we  clearly 
see  that  he  had  none.^' 

The  case  of  Compton  vs.  Maxwell,  33  Ann.  685,  is  directly  in  point, 
presenting  a  collateral  attack  by  lieirs  on  a  judgment  of  separation  of 
property  between  their  ancestors.  As  in  this  case,  the  plaintiff  there 
denied  that  the  community  between'  the  spouses  had  been  dissolved, 
and  this  Court  said  : 

'<  We  find  in  the  transcript  the  entire  record  of  a  suit  instituted  in 
the  name  of  Mrs.  Compton  against  her  husband,  *  *  *  in  which  jadg* 
ment  was  rendered  in  her  favor  on  a  moneyed  demand,  and  decieeing 
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a  diBsolation  of  the  commaDity.  Thig  judgment  was  rendered  after 
citation  to  tlie  husband,  was  duly  published  and  followed  by  an  execu- 
tion on  which  there  was  a  return  ol  nulla  bona.  The  separation  or 
property  purporting  to  be  established  by  the  judgment  was  subse- 
quently and  uniformly  recognized  by  both  parties  thereto  by  many 
acts  and  proceedings.  This  recognition  is  shown  by  the  purchase  of 
property  in  the  name  of  the  wife,  *  *  *  in  some  of  which  pur- 
chases the  husband  joined  to  authorize  her."    »    *    * 

'*  Surely,  all  these  facts  must  to  the  legal  mind,  outweigh  the  uncer- 
tain evidence  afforded  by  the  parol  testimony  of  the  mother  of  the 
plaintiffs  and  one  of  the  plaintiffs  themselves,  contradictory  of  that 
derived  from  those  acts  and  judicial  proceedings,  and  by  which  such 
solemn  acts  and  proceedings  of  the  parties  are  sought  to  be  over- 
thrown. Under  our  settled  jurisprudence,  tlie  effect  of  authentic  acts 
and  judicial  proceedings  cannot  be  so  easily  impaired,  nor  titles  to 
real  estate  resulting  therefrom,  or  evidenced  thereby,  so  easily 
destroyed.''    •    •     • 

*'In  the  face  of  these  acts  and  proceedings,  it  would  hardly  be 
contended  that  Thomas  A.  Compton,  if  alive,  could  be  listened  to  in 
asserting  a  claim  to  this  property.  His  heirs,  claiming  through  him,. 
stand  in  no  better  condition." 

See,  also,  Drumm  vb%  l^leinman,  31  Ann.  124 ;  Stewart  vs.  Mix,  30 
Ann.  1036;    Hebert  vs.  Lege,  29  Ann.  511  -,  Barbet  vs.  Roth,  16  Ann. 
271 5   Renford  vs.  Thorn,  15  Ann.  81  j    Henderson  vs.  Trousdale,  10^ 
Ann.  548 ;   Wolf  vs.  Lowry,  10  Ann.  272 ;    Penn  vs.  Crockett,  7  Ann. 
343 ;  Darock  vs.  Darcey,  6  R.  342. 

From  our  uniform  jurisprudence  the  following  rule  may  be  culled 
and  must  be  considered  as  resting  on  most  solid  foundations: 
'  Barring  the  exception  in  favor  of  creditors  and  forced  heirs,  touch- 
ing judgments  of  separation  of  property  between  husbands  and  wives, 
the  inquiry  on  collateral  attacks  against  the  validity  of  judgments 
**  must  be  restricted  to  an  examination  to  ascertain  whether  the  court 
which  rendered  the  judgment  had  jurisdiction,  and  whether  it  exer- 
cised that  jurisdiction  according  to  the  forms  of  proceedings  estab- 
lished by  law.  No  inquiry  can  be  made  as  to  the  correctness  of  the 
judgment  upon  the  merits."  Pasteur  et  al.  vs.  Lewis  &>  Lynd,  39 
Ann.  5. 

Under  the  effect  of  principles  so  well  settled  m  our  jurisprudence,  it 
becomes  immaterial,  for  the  purposes  of  this  decision,  to  determine 
whether  the  marriage  of  February  18, 1869,  was  null  or  valid.  It  is 
eonceded  that  there  existed  a  legal  marriage  between  the  parties  to  • 
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the  Bait  for  separatioD  of  property ;  hence,  there  was  a  commanitj 
which  the  wife  was  seeking  to  dissolve,  and  that  commnnity  was 
dissolved  by  the  judgment  of  April  24, 1876.  Beyond  this  no  inquiry 
can  be  made  into  the  judgment,  which  is  valid  upon  the  face  of  the 
papers.  The  validity  of  the  judgment  cannot  be  impaired  by  the 
assertion,  even  if  true,  in  point  of  fact,  that  the  moneyed  judgment  in 
favor  of  the  wife  was  in  amount  in  excess  of  what  it  should  have 
been. 

We,  therefore,  conclude  that  all  the  property  subsequently  earned 
and  purchased  by  Mrs.  D^jan  became,  and  remains  to  this  day,  her 
personal  and  separate  estate,  and  that  plaintifl^'  claim  mast  be 
rejected. 

Having  reached  those  conclusions,  we  find  no  warrant  for-  a  discus- 
sion of  numerous  other  points  made  in  the  case  and  'presented  with 
marked  ability  and  great  learning  by  counsel,  both  in  their  oral  argu- 
ment and  in  their  briefs. 

Judgment  affirmed. 

Rehearing  refused. 
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B.   R.    FoRMAN    vs.  Nkw    Orleans   and    Carrollton    Railroad 
lei22      ,7]  Company. 

122         12, 

1^^^^ ]Z\       Under  the  Constitution  and  laws  of  the  State  of  Lonisiana  the  city  of  New  Orleans  is 

elothed  with  full  and  exolnsire  power  to  grant  franchises  for  the  constraction  and  oper- 
ation of  passenger  street  railways,  hy  steam  or  horse  power,  within  her  corporate 
limits,  incladiog  the  right  of  regulating  the  rates  of  fare  to  he  exacted  by  said 
corporations  for  the  transportation  of  pavsengers. 
The  city's  discretion  in  regulating  such  matters  is  not  subject  to  judicial  oontrol  er 

interference,  unless  arbitrarily  or  unlawfully  exercised. 
That  feature  of  the  contract  between  the  city  and  the  New  Orleans  and  CarroUton  Railroad 
Company,  which  exacts  from  the  public  a  fare  of  ten  cents  fit>m  Carrollton  to  Canal 
street,  except  from  actual  lesidents  abore  Napoleon  avenue,  who  can  on  certain 
conditions  make  the  trip  for  five  cents*  is  not  subject  to  attack  as  an  unreasonable 
discrimination  prohibited  by  the  law  governing  the  obligations  of  commen  carriers. 


A 


PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Houston,  J. 


K  H,  McCaUh  and  F.  F,  Mellen  for  Plaintiflf  and  Appellant. 
«7,  M.  Bonner  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

PociiJ:,  J.    Plaintiff  complains  that  he  was  illegally  ejected  from 
one  of  defendant's  cars,  for  which  he  claims  damages  in  the  sum  of 


ifEW  ORLEANS,  APRIL,  1888.  447 

fertmm  yb.  Bafhoad  Company. 


$5000,  and  be  pToaecntet  this  appeal  from  a  judgment  which  rejected 
hia  demand. 

The  following  are  the  salient  facts  in  the  case : 

The  contract  nnder  which  the  defendant  obtained  its  present  fran* 
ehise  was  framed  nnder  the  provisions  of  two  ordinances  of  the  City 
Council  of  Kew  Orleans,  which  contained  the  specifications  nnder 
which  the  right  of  way  was  to  be  sold  to  the  company,  among  which 
was  the  following : 

**  Fass. — The  rates  of  fare  from  Canal  street  to  the  head  of  Jackson 
street  and  the  Napoleon  avenne  station,  and  points  between,  shall  be 
<5)  five  cents,  and  (5)  five  cents  beyond  Napoleon  avenne  station, 
between  the  hours  of  4  a.  Bf.  and  12:30  p.  u.,  except  to  actual  residents 
above  Napoleon  avenue,  who  shall  have  the  privilege  of  purchasing 
through  tickets  at  the  rate  of  ten  for  fifty  cents.  The  fare  between 
12:30  p.  M.  and  4  a.  m.  to  be  charged  shall  be  (10)  ten  cents  to 
Napoleon  avenne,  and  (JO)  ten  cents  from  there  to  CarrolUon." 

In  compliance  with  that  stipulation  the  company  procured  tickets  in 
bunches  of  ten  each,  which  it  baa  been  selling  exclusively,  at  least 
knowingly,  to  actual  residents  above  Napoleon  avenue,  designed  as 
explained  in  the  opinion  of  this  Court  in  the  case  of  De  Lucas  vs. 
Railroad  Company,  88  Ann.  931. 

It  appears  that  plaintiff,  who  does  not  reside  above  Napoleon 
jkvenue,  obtained  a  bunch  of  such  tickets  from  a  person  who  was  an 
actual  resident  above  that  street  and  attempted  to  ride  on  one  of 
those  tickets  from  the  corner  of  Second  and  St.  Charles  streets  to 
Carrollton.  At  Napoleon  avenue,  where  the  change  of  cars  is  effected, 
he  tendered  for  bis  fare  thence  to  Carrollton  one  of  the  (coupons  of 
the  tickets  in  question,  whicb  was  refased  by  the  collector,  on  the 
ground,  jis  acknowledged  by  plaintiff,  that  he  was  not  a  resident 
above  that  avenue.  Being  called  upon  to  pay  the  regular  fare,  and 
persisting  in  his  claim  to  pay  the  same  by  means  of  the  ticket,  plaintiff 
was  ejected  from  the  car. 

It  appears  that  on  two  previous  occasions  plaintiff  bad  tendered 
similar  tickets  for  bis  fare  at  tbe  same  point,  which  had  been  refused, 
but  that,  in  order  to  avoid  an  unpleasant  contestation,  tbe  employee 
of  the  company  had  himself  paid  plaintiff's  fare  in  currency,  as 
required  by  the  rules  of  the  company. 

The  crucial  point  in  the  ca^e  is  the  contested  right  of  tbe  company 
to  make  the  discrimination,  hereinabove  described,  in  favor  of  actual 
residents  above  Napoleon  avenue,  whicb  is  alleged  to  be  unjust, 
unreasonable  and  violative  of  tbe  legal  obligations  of  tbe  defendant 
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company  as  a  common  carrier.  Hence,  the  main  relief  claimed  by 
plaintiff  is  a  decree  condemning  the  defendant  to  sell  to  him  and 
other  persons,  residing  below  Napoleon  avenue,  tickets  on  the  same 
terms  and  conditions  which  are  extended  to  actual  residents  above 
Napoleon  avenue. 

It  appears,  as  above  stated,  that  the  discrimination  complained  of 
does  not  emanate  from  the  railroad  company,  bat  that  it  was  imposed 
on  it  as  a  condition  of  its  franchise  by  the  city. 

The  leading  feature  of  that  stipulation  is  a  limit  of  the  maximum 
rate  which  the  company  can  exact  for  farer  between  the  points  therein 
designated.  Under  its  requirement  the  company  cannot  obtain  a 
higher  rate  than  ten  cents  between  Canal  street  and  Carrollton,  or  five 
cents  between  Carrollton  and  Napoleon  avenue,  and  between  Canal 
street  and  Napoleon  avenue,  or  the  foot  of  Jackson  street,  and 
intervening  points. 

It  is  shown  that  during  the  existence  of  a  previous  corporation^ 
which  operated  a  road  on  the  same  street  between  Carrollton  and 
"  Lee  Circle,'^  several  blocks  above  Canal  street,  the  rate  of  fare  was 
twenty -five  cents  each  way. 

Hence  the  complaint  is  not  that  the  rate  which  is  charged  to 
plaintiff  and  to  the  public  in  general  is  excessive  or  unreasonable^ 
but  the  contention  is  that  plaintiff  and  all  persons  who  do  not  reside 
in  this  city  above  Napoleon  avenue  are  placed  at  a  disadvantage  in 
comparison  with  actual  residents  above  that  avenue. 

Under  our  law,  touching  the  powers  of  the  city  of  New  Orleans,  as 
expounded  in  jurisprudence,  it  clearly  appears,  and  it  is  not  even  dis- 
puted, that  the  city  is  clothed  with  the  full  and  exclusive  power  of 
granting  franchises  for  the  construction,  operation  and  running  of 
railroads  over  the  streets^  as  well  as  the  power  of  fixing  ^a  tariff  of 
rates  to  be  exacted  by  all  such  corporations. 

Act  No.  20  of  1882,  which  was  the  city  charter  then  in  force,  gives- 
to  the  Council  the  power  <<  to  authorise  the  use  of  the  streets  for  horse 
and  steam  railroads  and  to  regulate  the  same,  to  require  and  compel 
all  lines  of  railway  or  tramway  to  use  any  one  street,  to  run  on  the 
same  track  and  turn-table,  to  compel  them  to  keep  conductors  on 
their  cars,"  etc.  Brown  vs.  Duplessis,  14  Ann.  842 ;  Board  of  Liquida- 
tion vs.  New  Orleans,  32  Ann.  917 ;  Harrison  vs.  N.  0.  Pacific  B.  R. 
Co.,  34  Ann.  462;  Tilton  vs.  Railroad  Co.,  35  Ann.  1068;  Railroad 
Company  vs.  N.  0.,  39  Ann.  709. 

But,  conceding  all  these  powers  to  the  city  of  New  Orleans,  plaintiff" 
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contests    the   right    of   the  city  to  make  the  disciiminatioD  com- 
plained  of. 

That  argument  suggests  the  question  of  the  right  of  the  jadiciary 
to  interfere  with  the  discretion  of  the  city  in  dealing  with  matters 
which  the  laws  of  the  State  hav^e  placed  within  its  exclusive  control 
and  management.  The  question  came  up  in  the  case  of  Watson  ys. 
Tnrnbull,  reported  in  the  the  34th  Annual,  p.  856,  in  which  the  Court, 
after  a  fall  review  of  all  previous  authorities  bearing  on  the  point, 
said: 

'*  Within  the  corporate  limits,  the  city  of  New  Orleans,  under  her 
charter  and  under  the  general  law,  has  the  right  to  control,  manage 
and  administer  the  use  of  the  river  banks  for  the  public  convenience 
and  utility,  to  establish  wharves  and  landings,  to  erect  works  and 
provide  facilities  for  the  use  of  vessels  and  water  craft,  and  to  charge 
a  )ust  compensation  for  the  use  thereof.  Riparian  proprietors  have  no 
right  to  appropriate  to  their  exclusive  use  these  banks,  and  they  have 
no  private  property  in  the  use  thereof,  which  is  public.  The  discretion 
of  the  city  authorities  in  determining  what  are  proper  and  needed 
focilities  for  commerce,  and  on  what  part  of  the  river  bank,  within  her 
limits,  they  should  be  established,  is  manifestly  not  a  subject  for 
judicial  control  or  interference." 

The  views  of  that  opinion,  which  are  supported  by  numerous 
previous  adjudications,  were  re-affirmed  in  the  cases  of  Pickles  vs. 
McLellan  Dry  Dock  Company,  38  Ann.  412,  and  Yillavaso  vs.  Barthet, 
39  Ann.  247. 

Plaintiffs  argument  that  the  question  must  be  tested  under  the 
general  law  governing  and  determining  the  obligations  of  common 
carriers  is  grounded  on  the  provisions  of  Article  244  of  the  Constitution, 
which  reads : 

"Railways  heretofore  constructed,  or  that  may  hereafter  be  con- 
structed, in  this  State  are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers." 

Without  deciding  that  street  railroad  companies  are  not  common  or 
public  carriers,  in  the  general  sense  of  the  term,  we  feel  very  certain 
that  they  were  not  within  the  contemplation  of  the  convention  in 
adopting  that  article. 

As  streets  of  a  city  are,  and  have  at  all  times  been  known  to  be,  public 
highways,  it  cannot  be  supposed  that  because  railroad  tracks  were  laid 
thereon  it  required  a  constitutional  declaration  to  the  effect  that  they 
were  public  highways. 

But,  construing  that  article  in  connection  with  Articles  243,  245  and 
29 
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46  of  the  same  Constitution,  it  is  manifest  tbat  the  article  was  not  in  • 
tended  to  have  the  slightest  reference  to  street  railways,  and  that  aB 
to  them  the  municipal  power  to  regulate,  manage  and  control  their 
construction  and  operation  was  not  intended  to  be  affected,  altered  or 
Modified  by  any  provision  of  the  Constitution. 

Article  243  recognizes  the  general  power  of  building  railroads  in  the 
State  and  of  connecting  them  with  railroads  of  other  States;  and 
regulates  the  manner  of  one  road  intersecting  another,  and  of 
transporting  each  the  other's  passengers,  etc.,  without  delay  or 
discrimination. 

Article  245  requires  all  railroad  corporations  doing  business  in  this 
State  to  have  and  maintain  public  oflRces  in  the  State  for  the  transfer 
of  stock  and  for  the  transaction  of  other  dealings  connected  with  their 
stock. 

It  requires  no  argument  to  show  that  in  all  these  references  to  rail- 
road corporations  the  convention  did  not  intend  to  include  street 
railroads. 

But  the  intention  lo  leave  the  subject  matter  to  the  municipal 
authorities,  to  which  they  had  always  been  relegated,  is  removed 
beyond  the  domain  of  discussion  by  Article  46,  which  provides  : 

**The  Geneial  Assembly  shall  not  pass  any  local  or  special  law  on 
the  following  specified  objects :  *  ♦  *  Authoiizing  rhe  construction 
of  street  passenger  railroads  in  any  incorporated  town  or  city."     *     * 

Now,  as  no  legislation  has  yet  been  enacted  in  furtherance  of  any  of 
the  articles  above  referred  to,  so  as  to  subject  street  railroads  to  the 
same  rules,  it  is  absolutely  safe  to  conclude  that  nothing  therein  con- 
tained can  fairly  bo  construed  as  impairing  the  exclusive  control  of 
the  city  of  New  Orleans  over  all  the  street  railroads  lieretofore  con- 
structed or  that  may  hereafter  be  constructed  within  her  limits,  and 
that  such  power  includes  the  right  of  fixing  the  tariff  of  fares  to  be 
charged  for  the  transportation  of  passengers. 

No  one  is  heard  to  complain  of  the  act  of  the  city  in  fixing  the  max- 
imum rate  which  can  be  charged  for  fare  on  all  the  street  railroads, 
including  the  defendant,  which  are  now  under  operation  in  the  city. 
The  complaint  would  be  as  fruitless  as  is  that  of  plaintiff  in  the 
present  controversy. 

It  is  an  undeniable  proposition  that  the  authority  of  the  City 
Council  in  the  premises  is  as  effectual  and  binding  as  would  be  a 
similar  provision  emanating  from  the  Legislature  iteelf. 

Now,  in  our  examination  of  the  numerous  authorities  quoted  by 
counsel,  and  in  which  unreasonable  discriminations  made  by  common 
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carriers  were  reboked  and  avoided,  we  find  that  Done  of  the  acts  com- 
plaiDed  of  had  any  direct  or  indirect  legislative  authority,  but  that,  on 
the  contrary,  they  antagonized  either  the  general  or  common  law 
governing  the  obligations  of  common  carriers,  or  some  special  law 
applicable  to  the  subject  matter. 

The  regulation  which  is  here  charged  to  be  an  unreasonable  dis- 
crimination, far  from  being  violative  of  a  special  law,  is  directly 
sanctioned  by  legislative  authority.  More  than  that,  it  is  embodied  in 
and  forms  part  of  a  solemn  authentic  contract  between  the  city  and 
the  defendant  company.  And  the  Court  is  urged  to  cancel  and  abro- 
gate a  contract  which  the  city  had  the  undisputed  power  to  make,  and 
in  a  proceeding  in  which  she  is  not  even  a  party. 

According  to  the  contract,  the  established  rate  of  charges  for  all 
persons  is  ten  cents  between  Canal  street  and  Carroll  ton  each  way,  the 
exception  being  in  favor  of  actual  residents  above  Napoleon  avenue. 

Hence  it  follows  that  if  any  unreasonable  discrimination  can  be 
charged  to  the  scheme,  it  must  be  attributed  to  the  exception,  and  not 
to  the  general  rule ;  and,  therefore,  the  judgment  rendered  could  not 
benefit  plaintiff,  but  would  materially  injure  a  class  of  people  which 
the  city  intended  to  protect. 

It  was  unquestionably  within  the  discretionary  power  of  the  City- 
Council  in  regulating  the  defendant's  road  to  consider  that,  as  the 
eommercial  centre  of  the  city,  the  great  majority  of  churches,  schools, 
bunks,  courts  and  other  institutions  were  clustered  in  the  neighbor- 
hood of  the  centre  of  the  city,  and  almost  all  below  Napoleon  avenue, 
it  was  simply  an  act  of  justice  to  actual  residents  above  Napoleon 
avenue  in  the  pursuit  of  their  daily  avocations  and  for  other  equally 
necessary  purposes  to  enable  them  to  reach  the  central  portion  of  the 
city  with  the  same  facilities  and  at  the  same  cost  which  were  afforded 
to  all  other  residents  of  the  city. 

It  is  settled  in  jurisprudence  that  all  discriminations  are  not  unjust, 
unreasonable  or  oppressive,  and  that  they  are,  therefore,  not  all 
reprehensible. 

In  the  case  of  Hays  vs.  Pennsylvania  Co.,  12  Federal  Reporter,  p.  311, 
cited  by  plaintiff,  it  was  said:  "  But  what  are  unjust  and  unreason- 
able discriminations  T  No  rule  can  be  formulated  to  apply  to  every 
case  that  may  arise.  It  may,  however,  be  said  that  it  is  only  where 
the  discrimination  enures  to  the  undue  advantage  of  one  man  in  con- 
sequence of  some  injustice  inflicted  on  another,  that  the  law  intervenes 
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for  the  protection  of  the  latter.    Harmlens  discrimiDation  may  be 
indulged  in." 

A  similar  distinction  is  made  in  another  case  cited  by  plaintiff, 
wherein  the  Court  said :  '^  The  common  and  equal  right  is  to  reason- 
able seryice  for  a  reasonable  compensation.  Neither  the  service  nor 
the  price  is  necessarily  unreasonable,  because  it  is  unequal.  The 
question  is  not  merely  whether  the  service  or  price  is  absolutely 
unequal,  in  the  narrowest  sense,  but  also  whether  the  inequality  Ia 
unreasonable  and  injurious."  ♦  »  ♦  «  T}^|g  question  may  be  made 
unnecessarily  difficult  by  an  iodeflniteness,  confusion  and  obscurity  of 
ideas  that  may  arise  when  the  public  duty  of  a  common  carrier  and 
the  correlative  common  right  to  his  reasonable  service  for  a  reasonable 
price  are  not  clearly  and  broadly  distinguished  from  a  matter  of  private 
charity.  If  A  receives,  as  a  charity,  transportation  service  without 
price,  or  for  less  than  a  reasonable  price,  from  B,  who  is  a  common 
carrier,  A  does  not  receive  it  as  his  enjoyment  of  the  common  right ; 
B  does  not  give  it  as  a  performance  of  his  public  duty ;  C,  who  is 
required  to  pay  a  reasonable  price  for  a  reasonable  service,  is  not 
injured,  and  the  public,  supplied  with  reasonable  facilities  and  accom- 
modations on  reasonable  terms,  cannot  complain  that  B  is  violating 
his  public  duty.  There  is  in  such  a  case  no  discrimination,  reasonable 
or  unreasonable,  in  that  reasonable  service  for  a  reasonable  price  [is 
given],  which  is  the  common  right.'*  McDuffee  vs.  Railroad,  52 
451,  452.  See  also  47  Pa.  St.  340 ;  Shipper  vs.  Pa.  R.  R.  Co.,  Railway 
and  Corporation  Law  Journal,  Vol.  1,  No.  15,  p.  339 ;  Schwarz  et  al. 
vs.  Baltimore  Gas  Light  Company,  Wood's  Railway  Law,  p.  565, 
Sec.  197. 

So  in  this  case,  if  we  subject  the  act  of  the  city  to  the  test  of  the 
general  law  on  the  subject  of  discriminations,  as  though  she  herself 
owned  and  operated  the  road,  we  find  that  plaintiff  and  all  other 
persons  have  a  reasonable  service  at  an  avowedly  reasonable  price, 
and  that  the  difference  made  in  favor  of  actual  residents  above 
Napoleon  avenue  is  simply  an  act  of  liberality,  resting  on  a  sense  of 
justice  and  fair  play,  to  a  class  of  people  who  are  all  treated  alike  in 
the  matter  of  that  service,  and  who  would,  in  default  of  that  exception, 
be  placed  at  a  great  disadvantage  from  all  other  residents  of  the  city. 
Hence,  we  conclude  that  under  those  circumstances  the  public  cannot 
complain,  and  that  plaintiff's  action  cannot  be  maintained. 

Judgment  affirmed. 
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Jame$  B,  Outhrie  for  Plaintiff  and  Appellee  : 

•)  A  sale  by  *  constable,  in  parish  of  Jefferson,  nnder  a  writ  of  Jl.  fa.  over  90  days  old,  not 
retnmed  within  30  days  from  its  date,  is  null  and  void.  R.  8-,  Sec.  635 ;  Graff  vs.  Moy* 
Ian,  88  Ann.  75:  Jaoobshagen  vs.  Moylan,  596  Ann.  785. 

(ft)  Sections  8  and  9  of  Act  57  of  1867,  proviuing  summary  proceedings  for  the  collection  of 
taxes,  not  being  expressed  in  the  title,  are  nnconstitutional.  Art.  118,  Const.  1864 ;  Bnc- 
cession  of  Irwin,  33  Ann.  69. 

(e)  Pntting  down  the  name  of  a  flctltions  person  on  the  assessment  roll,  obtaining  judgment 
against  another  non-entity  (one  who  has  been  dead  for  thirteen  years),  is  not  an  assess- 
ment of  property,  and  a  sale  under  such  a  Judgment  of  property  of  an  interdicted 
person,  whose  title  has  been  duly  registered  for  fourteen  years  previous  to  said  proceed- 
ings, is  an  absolute  nullity,  which  neither  prescription  or  monition  can  cure.  Hickman 
vs.  Dawson,  35  Ann.  1087 :  Lague  vs.  Boagni,  32  Ann.  919 ;  LeBlanc  vs.  Blodgett,  84  Ann. 
106;  Gnidry  vs.  Bronsaard.  32  Ann.  985;  Stofford  vs.  Twitobell,  33  Ann.  596;  88  Ann. 
670,  Dissenting  Opinion,  Justice  Wiley.  As  to  prescription  not  running  against  an  in- 
terdict. Barrow  vs.  Wilson,  39  Ann.  409:  Same  Case,  38  Ann.  309-816:  C.  C.  3532  and 
3554 ;  Yet  let  vs.  Berlanger,  6  Ann.  11 1.  As  to  monition  and  its  effects.  Fix  vs.  Dierker, 
30  Ann.  175;  Roberts  vs  Zansler,  84  Ann.  805;  Woolfalk  vs.  Fonbene,  15  Ann.  15 
Dodnum  vs.  Barrow,  10  Ann.  193;  Kent  vs.  Leonard,  38  Aan.  809. 

(d>  One  evicted  fh>m  property  has  only  a  personal  action  and  not  a  real  action  for  reimburse- 
ment of  taxes  actoaUy  paid  out  by  him.  8  La.  98 ;  and  has  no  right  of  action  for  taxes 
paid  by  former  occupants  between  whom  and  said  evicted  party  there  is  no  privity. 

George  L.  Bright  for  Defendant  and  Appellant. 

No  syUabns ;  but  cited  the  following  authorities :  Acts  of  1867,  Sec  9,  p.  115 ;  Carter,  Con- 
greve  et  al.  vs.  City  of  New  Orleans,  33  Ann.  816;  Brown  vs.  Learned,  38  Ann.  870; 
City  of  New  Orleans  vs.  Fergusoo,  38  Ann.  840;  City  vs.  Stewart,  28  Ann.  180;  Lewell 
vs.  Watson,  31  Ann.  591 ;  Roberts  vs.  Zansler,  34  Ann.  806 ;  R.  S.,  Sec.  3376,  2379 ;  Act 
105  of  1874,  Sec.  5;  Art.  C.  C.  3543 ;  McMillen  vs.  Anderson,  95  IT.  S.  Rep.  40. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.    Thia  is  a  petitory  action. 

The  plaintiff,  aa  curator  of  the  widow  of  Joseph  Allen,  interdicted 
in  January,  1867,  claims  the  ownership  of  certain  real  estate,  once 
aitoated  in  Jefferson  City  and  now  in  New  Orleans.  He  alleges  that  it 
was  donated  to  her  by  her  husband  in  1856,  anterior  to  their  marriage, 
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A  tax  sala  under  an  assessment  for  taxes  of  1868,  la  tbe  name  of  a  deceased  person  to  whom 
the  property  did  not  belong  at  the  time,  ia  withaot  effect,  and  no  Jodgment  subsequently 
rendered  on  monition  can  impart  any  validity  to  such  sale.  The  law  in  force  then 
required  the  assessment  to  be  made  in  the  name  of  the  actual  owner. 

Preacription  by  which  tax  sales  may  be  validated,  or  which  debar  from  action  to  avoid  such 
sales,  does  not  run  againstjincapacitated  persons. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
HiAteUmf  J. 
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tbe  act  being  recorded  the  next  day.  He  aveis  that  the  property  has 
never  been  alienated  by  her,  and  is  in  possession  of  the  defendant, 
who  pretends  to  be  the  owner  of  it. 

The  defence  is  that  the  defendant  purchased  the  property  in  1884, 
at  the  probate  sale  of  her  husband's  estate,  and  that  he  had  a  valid 
title  to  it,  for  having  acquired  it,  in  1872,  from  Caulkinjs,  who  had 
bought  it  at  a  tax  sale  made  in  May,  1870. 

In  support  of  her  title,  the  defendant  urges  that  the  sale  was  made 
in  the  manner  directed  by  the  charter  of  Jefferson  City,  to  enforce  the 
payment  of  taxes  -,  that  the  sale  was  validated  by  Act  No.  101  of  1873  ; 
that  the  assessment  made  in  the  name  of  Ann  May  was  legal ;  that,  if 
it  was  informal,  the  irregularity  was  cured  by  a  monition  duly 
homologated;  that  the  action  is  barred  by  the  prescription  of  ten,  five, 
three  and  two  years }  that  should  the  plaintiff  recover,  the  defendant 
is  entitled  to  the  reimbursement  of  taxes  paid  since  on  the  property. 

From  a  judgment  in  favor  of  plaintiff  and  allowing  a  fraction  only 
of  the  taxes  claimed,  defendant  appeals. 

The  record  shows  that  Joseph  Allen,  who  bad  purchased  the 
property  from  Kohn,  in  1849,  donated  it  to  Ann  Hewitt  May,  in  1851, 
previous  to  their  marriage,  under  the  condition  that,  should  either  die 
without  issue  of  their  marriage,  the  survivor  would  own  the  property  • 
The  act  of  donation  was  -properly  and  duly  recorded  in  the  conv  ey- 
ance  office,  of  the  parish  of  Jefferson,  shortly  after  its  execution,  and 
the  parties  married. 

In  May,  1855,  Ann  H,  May,  wife  of  Joseph  Allen,  departed  this  life. 
Her  succession  was  opened,  and  on  proof  that  she  had  died  leaving  no 
issae  of  marriage  (with  hei' husband),  he  was  recognized  as  the  owner 
of  the  property  and  was  put  in  possession. 

In  November,  1856,  Joseph  Allen,  being  about  to  marry  Widow 
Charzotte,  born  Clarie,  donated  to  her  the  property  in  dispute  with 
the  stipulation  that,  were  she  to  die  without  issue  of  their  marriage, 
the  property  would  revert  to  him.  The  act  of  donation  was  recorded 
in  the  conveyance  book  of  the  recorder's  ofl)ce,  of  Jefferson  parish,  in 
November,  1856,  and  the  parties  married. 

In  May,  1860,  Joseph  Allen  died  without  issue.  In  January,  1867, 
his  widow  was  interdicted  and  placed  in  an  insane  institution,  and  the 
plaintiff  was  appointed  her  curator. 

It  appears  that  the  lot  in  question  was  not  assessed  in  the  name  of 
Ann  H.  May  until  a  year  after  her  death,  and  the  assessment  for  the 
taxes  of  1868  was  made  in  the  name  of  Ann  May,  and  was  changed 
only  after  the  sale  to  Collins. 
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The  only  matters  to  be  conBidered,  m  order  to  determine  the  quee- 
tion  of  ownership,  are : 

1.  Whether  the  assessment  of  tlie  property  for" the  taxes  of  1868,  in 
the  name  of  Ann  May,  was  such  as  could  justifv  «  divestiture  by  a 
sale  to  pay  those  taxes  j 

2.  Whether  defects  in  the  assessment,  or  proceedings  for  the  sale, 
were  cured  by  prescription  or  monition  j  and, 

3.  Whether  the  action  to  recover  is  barred  by  time. 

It  is  proper  fco  recall  that  Ann  H.  May,  afterwards  Mrs.  Allen,  died 
in  1855 ;  that  the  property  then  reverted  to  her  husband  and  donor ; 
that  in  1856  title  to  it  was  made  by  him  to  Widow  Charzotte,  who 
next  became  his  wife;  that  the  act  of  donation  was  duly  and  season- 
ably recorded  ;  that  in  1867,  the  second  Mrs.  Allen,  then  a  widow,  was 
interdicted,  and  thai  when  tlie  property  was  assessed  in  1868,  in  the 
name  of  May,  the  latter  was  dead  and  had  no  title  to  it ;  that  the  title 
of  Widow  Charzotte,  to  which  it  then  belonged,  had  been  on  the 
public  records,  or  archives,  for  some  thirteen  years. 

The  law  in  force  at  the  time  of  the  assessment,  it  is  not  denied, 
required  real  estate  to  be  assessed  iu  the  name  of  its  owner. 

In  a  number  of  caftes,  tax  sales  have  be^Mi  annulled  when  the  property 
had  not  been  thus  assessed,  and  had  been  sold  to  pay  the  taxes  levied 
on  it.  This  wan  done  on  the  orinciple,  well  recognized  and  indisputa- 
ble, that  the  validity  of  tax  sales  is  to  be  tested  under  the  laws  in 
force  at  the  time. 

In  Stafford's  case,  33  Ann.  526,  the  Court  held  th*t  when  an  assess- 
ment was  void,  the  sale  was  a  nullity. 

This  doctrine  was  followed  in  otlier  cases  reported  in  32  Ann.  912, 
925;  34  Ann.  108;  38  Ann.  400;  26  Ann.  730;  35  Ann.  1086;  30  Ann. 
175  ;  28  Ann.  538.     See  authorities  in  opinions. 

The  ruling  iu  Kent  vs.  Brown,  38  Ann.  802,  cannot  be  invoked  suc- 
cessfully. There  exists  no  parity  between  the  facts  involved  in  the 
two  ca«e8,  aad  the  propositions  of  law  are  dissimilar.  The  decision 
stands  on  the  exceptional  circumstances  of  the  case. 

It  is,  Therefore,  apparent,  as  Ann  H.  May  died  in  1855  and  her  title 
then  passed  to  Allen  ;  as  the  title  to  the  property  made  in  1856  by  the 
latter  in  favor  of  Widow  Charzotte  was  on  the  public  records  from 
1856  and  upwards,  the  assessment  in  1868,  in  the  name  of  Ann  May,  is 
illegal,  and  the  sale  of  the  property  is  an  absolute  nullity. 

The  various  prescriptions  ph  aded  cannot  avail,  as,  previous  to  and 
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at  the  time  of  the  Bale,  Widow  Charzotte,  next  Widow  Allen,  was 
interdicted,  and  that  such  prescriptione  do  not  ran  against  incapaci- 
tated persons.    Barrow  vs.  Wilson,  38  Ann.  209 ;  16.  39  Ann.  409. 

The  homologation  of  the  monition  obtained  with  a  view  to  care 
defects  in  the  tax  sale  proceedings,  cannot  avail  the  defendant  where 
the  irregalarity  is  radical. 

Id  Fix  vs.  Dierker,  30  Ana.  175,  it  was  held  that  a  tax  sale  ander  an 
assessment,  in  the  name  of  a  deceased  person,  to  whom  the  property 
did  not  belong  actaally,  is  without  effect,  and  no  jadgoient  *sabse- 
quently  rendered  on  monition,  can  impart  any  validity  to  sach  sale. 

The  Coart  adhered  to  the  rale  that,  where  there  is  no  assessment  or 
judgment  against  the  true  owner,  there  can  be  no  valid  divestiture. 
The  defect  is  fundamental  and  is  not  curable  by  monition. 

See,  also,  Woolfolk,  15  Ann.  15  -,  Roberts,  34  Ann.  205;  Dodman,  10 
Ann.  193. 

Neither  can  defendant  find  relief  by  invoking  the  late  ruling  of  this 
Coart  in  the  matter  of  Orloff  Lake  praying,  etc.,  for  the  plain  reason, 
that  the  pretended  sale,  in  the  instant  case,  was  made  in  1870,  and  the 
law  on  which  the  ruling  was  baaed  was  passed  in  1884,  and  refers  only 
to  sales  made  under  its  provisions. 

Under  the  circumstances  of  this  case,  we  therefore  hold  that  the 
title  made  to  Collins  and  his  vendor  is  a  nuUity,  and  that  the  property 
claimed  belongs  to  the  interdicted.  Widow  Allen,  represented  herein 
by  Kerns,  her  curator. 

The  only  matter  remaining  for  consideration  is  the  claim  for  reim- 
bursement for  taxes  which  the  defendant  claims  to  have  paid  on  the 
property. 

There  is  no  evidence  to  show  that  $he  paid  aU  the  taxes.  The  cer- 
tainty, as  the  bills  show  on  their  faces,  is  that  they  were  paid  by  her 
husband  or  his  estate.  Nothing  establishes  that  she  represents  either 
of  these,  and  that  payment"to  her  wouldMischarge  the  debt. 

The  District  Court,  however,  condemned  the  plaintiff  to  pay  (77  52 
for  city  and  State  taxes,  proved  to  have  been  paid  by  the  defendant. 
The  allowance  is  proper. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  10.094. 
Hbnri  Larqui^  y8.  His  Wife.  ^  1495 

A  party  who  resides  in  this  State  with  the  intention  of  flxin^  here  hla  domicile  for  an 
indefinite  peiiod  of  time  and  eni^ages  in  active  business  pursuits  for  a  number  of  years 
acquires  a  domicile  In  the  place  in  which  he  has  thus  lived,  which  becomes  the  coxOng^l 
domicile,  if,  in  the  meantime,  he  contracts  marriage  even  in  a  foreifni  country  with  a 
wife,  whom  he  brings  to  his  residence  and  who  lives  here  with  him  a  number  of  years. 

The  wife  who  visits  and  sojourns  in  her  native  country  and  refuses  to  return  to  the  domicile 
thus  eeUblisbed  is  amenable  to  the  courts  of  this  State  in  an  action  for  separation  from 
bed  and  board  by  the  husband  for  her  alleged  abandonment  of  the  conjugal  domicile. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orteans. 
Voorhies,  J. 

Frank  D.  Chretien  and  Blanc  dc  Butler  for  Plaintiff  and  Appellant. 
Harry  B.  HaU  and  J.  N,  Wolfsan  for  Defendant  and  Appellee. 


The  opinion  of  the  Conrt  was  delivered  by 

PocH±f  J.  Resisting  her  husband's  demand  for  a  judgment  of  sep- 
aration from  bed  and  board  predicated  on  her  alleged  abandonment 
of  the  conjugal  domicile,  the  defendant  urges  the  following  reasons 
snbstantially : 

1.  That  the  conjugal  domicile  is  not  in  Louisiana,  but  in  France, 
where  the  marriage  was  contracted  in  June,  1872,  and  where  the 
spouses  resided  for  several  years,  upon  the  distinct  promise  of  the 
plaintiff  to  continue  to  reside  in  that  country. 

2.  That  when  she  left  the  temporary  abode  in  -New  Orleans,  where 
the  couple  had  resided  from  1876  to  1881,  it  was  with  the  permission 
and  at  the  request  of  plaintiff,  who  sent  her  to  France  for  reasons  of 
her  failing  and  impaired  health. 

8.  That,  under  her  present  condition  of  health,  in  connection  with 
climatic  influences  prevailing  in  New  Orleans,  her  life  would  be 
endangered  by  a  return  to  the  city. 

Plaintiff  appeals  from  a  judgment  which  rejected  his  demand. 

The  testimony  is  very  conflicting,  but  the  preponderance  of  the 
evidence  establishes  to  the  entire  satisfaction  of  the  judicial  mind 
the  following  facts : 

Plaintiff,  who  is  a  native  and  is  yet  a  citizen  of  France,  came  to 
New  Orleans  in  the  year  1846,  since  which  time  he  has  been  continu- 
ously engaged  in  active  business  pursuits  of  various  kinds  in  this  city, 
where  he  has  continuously  resided,  save  and  except  two  years,  during 
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which  be  lived  in  France,  immediately  preceding  and  following  the 
date  of  his  marriage. 

In  1873  he  returned  to  this  country  with  his  wife,  with  whom  he 
lived  here  until  1875,  when  they,  together,  made  a  trip  to  France, 
whence  they  returned  in  1876,  bringing  with  them  their  first  child, 
whom  they  had  left  in  Fiance  in  1873.  Their  second  child  was  born 
in  this  city,  where  the  two  spouses  lived  together,  **  keeping  house," 
until  1881,  when  the  defendant  went  to  France,  with  the  consent  of  her 
husband,  and  where  she  has  since  sojourned,  notwithstanding  reiter- 
ated requests  and  demands  from  him  to  return  to  their  home  in  this 
city.  To  these  demands  she  has  persistently  resisted,  under  various 
pretexts — that  of  ill  health  being  the^reason  given  to  the  husband  and 
to  the  court. 

During  his  long  residence  in  this  country  plaintiff  has,  at  divers 
times,  been  the  lessee  of  a  portion,  and  is  now  the  lessee,  of  all  of  the 
public  markets  of  the  city  of  New  Orleans,  and  since  the  year  1880  he 
has  also  filled  the  functions  of  president  of  a  street  railroad  company 
in  this  city. 

In  his  contract  with  the  city,  in  authentic  form,  plaintiff  represents 
Iiimself  and  is  dealt  with  as  a  resident  of  New  Orleans;  and  the  nature 
of  the  contract  itself  requires  a  personal  attention  and  control  which 
a  resident  alone  can  give.  The  same  may  be  said  of  plaintiff's 
functions  as  president  of  a  city  railroad  company.  On  the  occasions 
of  two  recent  trips  which  he  made  to  France,  one  in  1882  and  the  other 
in  1884,  it  became  necessary  for  him  to  obtain  a  leave  of  absence  from 
the  board  of  directors  of  tlie  railroad  company. 

On  both  of  those  visits  to  his  native  country,  but  more  particularly 
in  1884,  plaintiff  used  every  means  within  his  power,  including  the 
assistance  of  other  persons,  to  decide  and  induce  his  wife  to  return 
with  him  to  his  home  in  this  city,  but  to  no  avail. 

In  the  examination  of  the  record  due  consideration  has  been  given 
to  testimony  and  other  evidence  sliowing  that  plaintiff' has  always  had' 
and  manifested  his  intention  and  cherished  the  hope  that  if  he  suc- 
ceeded in  retrieving  his  almost  lost  fortune,  which  he  had  earned  in 
this  city,  he  would,  in  the  remote  and  uncertain  future,  return  to  live 
and  end  his  days  in  his  mother  country,  on  property  which  he 
purchased  there  in  1872. 

But  the  proof  is  conclusive  that  on  his  return  from  France  in  1873 
he  resumed  his  permanent  residence,  and  established  his  fixed  domicile 
for  an  indefinite  time  in  this  city,  where  he  owns  considerable  property, 
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and  which  thns  became  the  coDJagal  domicile.  Heoce  the  jarisdiction 
of  this  case  properly  and  legally  belongs  to  the  courts  of  this  State. 
C.  C.  38,  42,  43;  Verret  vs.  Bouvillaiu,  33  Ann.  1305 ;  Mullen  vs.  Hilton, 
13  Ann.  1;  Gravillou  vs.  Rickarts,  13  La.  297;  Dugat  vs.  Markham, 
2  La.  85 ;  Chretien  vs.  Chretien  5  N.  S.  61. 

Respectful  consideration  has  been  given  to  the  conclusions  reached 
bj  a  competent  court  in  France,  in  a  suit  for  separation  instituted  in 
that  country  against  the  plaintiff  herein  by  his  wife,  and  in  which  it 
was  held  that  the  conjugal  domicile  was  iu  that  country.  But  it  is 
very  clear  that  the  French  tribunal  did  not  have  betore  it  the  testi- 
mony which  is  contained  in  the  record  before  this  Court.  But,  at  all 
events,  the  question  presented  here  must  be  disposed  of  in  accordance 
with  our  laws  and  our  jurisprudence,  under  which  it  could  never  be 
held  that  plaintiff  had  not  a  fixed  domicile  in  Louisiana  at  the  time  of 
bringing  this  suit }  and  hence  that  domicile  must  be  held  to  be  that 
of  the  wife  also. 

On  the  other  points  of  contention  the  record  shows  that  defendant 
did  have  the  permission  and  consent  of  her  husband  to  return  to 
France  in  1881,  and  that  be  then  believed  that  the  trip  was  necessary 
to  her  health.  And  there  is  testimony  in  the  record  to  the  effect  that 
she  has  not  yet  entirely  recovered  her  former  robust  health,  and  that 
in  the  opinion  of  her  physician  there,  the  climate  of  Louisiana  would 
not  have  a  beneficial  influence  on  her  peculiar  ailment.  But  on 
that  point  the  evidence  in  the  record  is  overwhelming  in  support  of  the 
proposition  that  her  health  would  not  suffer  by  a  return  to  this  city, 
and,  above  all,  that  her  condition  of  health,  such  as  it  may  be,  is  not 
the  reasoh  of  her  refusal  to  come  back  to  her  husband^s  domicile. 

She  is  entirely  actuated  by  other  reasons,  which  it  is  not  necessaiy 
to  mention,  but  which  have  no  force  in  law,  and  which  cannot  justify 
her  persistent  refusal  to  return  to  the  conjugal  domicile.  C.  C.  120  ; 
Neal  vs.  Her  Husband.  1  Ann.  315 ;  Gahn  vs.  Darby,  36  Ann.  70. 

In  the  latter  case,  Article  120  of  the  Civil  Code  was  construed  by 
this  Court  so  as  to  require  the  wife  to  follow  her  husband  to  a  new 
conjual  domicile  whicli  lie  proposed  to  establish  and  to  which  she  had 
never  been.  A  fortiori  will  the  rule  apply  to  a  case  iu  which  it  appears 
that  the  husband  has  resided  over  forty  years  in  a  place,  to  which  he 
brought  his  wife  fifteen  years  ago,  and  in  which  she  lived  with  him  at 
the  conjugal  domicile  for  seven  years. 

The  rec<^rd  and  the  law  governing  the  matter  clearly  lead  to  the 
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oonclasioD  that  the  case  is  with  plaintiff,  and  that  he  is  alto  entitled  to 
the  custody  of  the  children  born  of  the  marriage. 

All  the  formalities  prescribed  by  Article  145  of  the  Civil  Code 
having  been  complied  with,  the  proper  judgment  to  be  rendered  is  one 
of  separation  from  bed  and  board. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
annulled,  avoided  and  reversed  ;  and  it  is  now  ordered  that  plain tilT 
do  have  and  recover  a  judgment  of  separation  from  bed  and  board 
against  his  wife,  the  defendant  herein,  with  the  custody  of  the 
children  born  of  their  marriage,  and  for  costs  in  both  courts. 


No.  10,165. 

|iii  6«3|  State  or  Louisiana  vs.  John  Wtmbbrlt. 

To  oonttitnte  peigary,  it  is  eMential  that  the  false  swearing  ehoald  haTe  been  eommittod 
with  reepeet  te  somo  matter  over  which  the  Coart  had  Jariadiotion. 

So  where  the  alleged  false  oath  waa  taken  before  a  jastioe  of  the  peace,  and  the  oath  admin- 
iatered  by  him  in  an  examination  by  or  before  enoh  justice  in  a  proseoatlon  for  burglary, 
sneh  fklse  swearing  coald  not  be  perjury,  beoanse  for  snch  a  crime,  and  others  panish- 
able  with  death  or  imprisonment  at  hard  labor,  a  jastioe  of  the  peace  in  the  ceantry 
parishes  is  withont  Jurisdiction  to  conduct  such  examination.  This  proceeding  la 
exclusively  committed  by  law  to  the  district  judge,  and  he  cannot  delegate  his  anthocity 
to  a  Justice  of  the  peace.  Where  the  false  swearing  is  not  perjury,  a  charge  of  subocna- 
tion  of  perjury  cannot  be  based  upon  it. 

A    PP£AL  from  the  Second  Judicial  District  Court,  Parish  of  Bien 
jTA-     ville.    Drew,  J. 

M.  J.  Ouwningham,  Attorney  General,  for  the  State,  Appellant. 
Patter$on  d  Dorman  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant,  Wymberly,  charged,  by  information 
received,  with  subornation  of  perjury,  was  tried  and  convicted. 

He  presented  a  motion  in  arrest  of  judgment,  which  was  sustained, 
and  the  State,  through  the  District  Attorney,  appeals. 

The  material  facts  relating  to  this  prosecution  are  these : 

Wymberly,  the  defendant,  and  one  Mag  Hatchet  were  arrested  on 
the  charge  of  burglary,  and  taken  before  one  Sam  Barksdale,  justice 
of  the  peace  of  said  parish. 

The  justice  proceeded  to  take  and  reduce  to  writing  the  testimony 
of  witnesses  appearing  before  him  in  relation  to  the  commission  of  the 
crime  charged. 

Among  the  witnesses  so  appearing  and  testifying  waa  one  John 
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HendersoD,  who  is  charged  to  have  given  testimony  on  a  material 
point  in  favor  of  Wymberly,  and  that  in  doing  so,  to  haye  committed 
willfal  perjury  by  the  inducement  and  procurement  of  Wymberly, 
and  that  Wymberly  was  thereby  guilty  of  subornation  of  perjury, 
which  is  the  charge  contained  in  the  information  before  us,  and  on 
which  he  was  tried  and  conylcted,  as  above  stated. 

The  motion  in  arrest,  and  under  which  sentence  was  arrested,  as 
above  stated,  was,  substantially,  on  the  ground : 

That  the  justice  of  the  peace  who  administered  the  oath  to  the 
witness,  Henderson,  charged  to  have  sworn  falsely,  and  before  whom 
the  investigation  was  had  touching  the  charge  of  burglary  preferred, 
was  without  jurisdiction  over  the  subject  matter  of  the  inquiry  before 
him,  and,  consequently,  without  legal  authority  or  capacity  to  admin- 
ister the  oath ;  and  that  no  prosecution  for  perjury  or  subornation  of 
perjury  could  be  grounded  on  an  oath  thus  administered  by  incompe- 
tent anthority  and  touching  a  matter  over  which  the  court  or  the 
judge  or  justice  therein  presiding  had  no  jurisdiction  raUone  materia. 
Art.  126  of  the  State  Constitution  provides  : 

''  They  (justices  of  the  peace)  shall  have  criminal  jurisdiction  as 
committing  magistrates,  and  shall  have  power  to  bail  or  discharge  in 
eases  not  capital  or  necessarily  punishable  at  hard  labor  J'^ 

Section  1010,  R.  S.,  makes  it  the  duty  of  a  justice  of  the  peace, 
where  an  accusation  is  made  on  the  oath  of  a  credible  witness  to  cause 
the  accused  to  be  arrested. 

When  arrested,  if  the  o£fence  charged  be  one  that  may  subject 
the  accused  to  capital  punishment  or  imprisonment  at  hard 
labor,  he  must  *'  be  brought  before  the  district  judge  of  the  parish  in 
which  the  offence  may  be  charged  to  have  been  committed,  and  be 
proceeded  on  and  examined  according  to  law." 

If  not  so  punishable,  then  it  is  the  duty  of  the  justice  '*  to  examine, 
on  oath,  the  witnesses,  and  reduce  their  depositions  to  writing." 
Section  2058,  R.  S.,  contains  similar  provisions. 
It  is  plainly  inferrable,  from  these  constitutional  and  statutory  pro- 
visions, that  the  power  of  a  justice  of  the  peace  to  hold  and  conduct 
preliminary  examinations  in  criminal  prosecutions,  is  limited  to  cases 
where  the  offence  charged  is  not  capital  and  not  punishable  with 
imprisonment  at  hard  labor.  Proceedings  before  such  officers  which 
relate  to  such  crime  or  crimes  so  punishable,  and  testimony  taken 
and  oaths  administered,  must  be  viewed  as  coram  nonjudice,  and,  con- 
sequently, without  legal  effect  or  significance. 
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It  is,  bowever,  urged  by  counsel  for  the  State  that  this  examination 
before  the  justice  in  the  prosecution  for  burglary,  referred  to,  wa« 
authorized  by  Act  No.  45  of  1886. 

This  act  is  entitled,  an  act  **  to  re-enact  Sections  1015,  2063  and 
3951  of  the  Revised  Statute's,  to  provide  for  the  appointment  of  a 
property  clerk,"  etc. 

Section  1015,  R.  S.,  provides,  in  substance,  that  when  a  party 
charged  with  an  offence  is  brought  before  a  justice  of  the  peace,  that 
this  officer  shall  take  the  depositions  of  the  material  witnesses  on  the 
part  of  the  State,  and  also  take  the  recognizances  or  bonds  of  the 
witnesses  for  their  appearance  before  the  district  court.  If  this 
section  could  be  construed  as  relating  to  or  warranting  preliminary 
examinations  before  justices  of  the  peace,  it  must  be  construed  in  con- 
nection with  the  article  of  the  Constitution  and  the  sections,  R.  S., 
cited  above,  limiting  their  authority,  in  such*proceeding,  to  cases  not 
capital  and  not  punishable  by  hard  labor. 

Section  2063,  R.  S.,  is  but  a  repetition  of  Section  1015,  with  the 
further  provision  requiring  the  justice  to  deliver  to  the  clerk  of  the 
court  any  stolen  property  or  weapons  taken  from  the  parties  accused' 
or  forged  bills,  or  notes,  etc.,  produced  on  their  trial. 

Section  3951  is  but  a  reproduction  ipsissimis  verbis  of  Section 
2063,  R.  S. 

Act  45  of  1886  is  merely  a  re-enactment  of  the  three  sections  above 
enumerated  and  a  consolidation  of  tbeir  several  provisions  into  one 
act,  with  no  enlargement  whatever  of  the  powers  of  the  justices  or 
committing  magistrates  over  those  expressed  in  the  said  sections. 

In  other  words,  the  act  gives  no  sanction  whatever  to  the  counsel's 
contention,  that  by  its  terms,  the  restrictions  imposed  by  the  statutes 
first  above  cited  in  the  jurisdiction  or  power  of  justices  of  the  peace, 
touching  preliminary  examinations,  had  been  removed^  and  that  such 
officers  never  had  authority  to  extend  such  examinations  to  all  and 
the  gravest  off'ences. 

Finally,  it  is  contended  that  the  examination  in  proceeding  before 
the  justice  of  the  peace,  in  which  this  perjury  and  subornation  of 
perjury  were  alleged  to  have  been  committed,  was  conducted  by  the 
order  or  direction  of  the  district  judge,  and  was  thus  legalized. 

It  is  hardly  necessary  to  say  that  if  the  law  did  not  vest  the 
justice  of  the  peace  with  power  to  conduct  such  preliminary  examina- 
tions, the  judge  could  not  confer  no  such  warrant.  Besides,  the  law 
imposed  this  duty,  as  relates  to  the  investigation  and  prosecution  of 
felonies  or  the  graver  offences,  on  the  judge  himself  exclusively,  and 
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authority  to  perform  such  daty  was  denied  or  withheld  from  inferior 
judicial  officers,  each  as  justices  of  the  peace,  in  the  country  parishes. 
This  shows  that  the  order  or  direction  of  the  judge  in  this  instance 
was  not  only  without  authority,  but  in  contravention  of  law. 

Holding  these  views,  we  think  the  trial  judge  was  right  in  arresting 
the  judgment  in  the  prosecution  under  review,  and  the  judgment 
appealed  from  in,  therefore,  affirmed. 


No.  10,181. 

State  of  Louisiana  vs.  Liverpool,  London  and  Globe  Insurance 

Company. 

The  Terj  object  of  Art.  30G  of  the  Conttitation  was  to  remove  license  taxation  from  the 
operation  of  Art.  203  reqniring  all  taxation  to  be  equal  and  nniform,  and  to  authorise 
require  license-taxation  to  be  graduated. 

The  term  "  graduate  "  is  a  wenl  of  elastic  meaning  involving  infinite  variety  in  the  meth- 
ods and  standard  of  graduation  which  may  be  adopted. 

The  Constitution  simply  reqniring  the  General  Assembly  to  graduate  license  taxes  without 
indicating  any  particular  method  or  standard  of  graduation,  has  devolved  on  the  As- 
sembly the  function  of  determining  what  method  shall  be  adopted. 

A  law  which  dividee  insurance  companies  into  several  classes  according  to  the  amount  of 
premiums  received,  and  imposes  on  each  class  a  different  license- tax,  greater  upon  those 
receiving  a  larger  amount  of  premiums  than  on  those  receiving  leas,  complies  with  the 
requirement  of  graduation. 

The  charge  that  smaller  companies  pay  a  larger  tax  in  proportion  to  their  premiums  than 
the  larger  compiinies,  may  impugn  the  justice,  but  not  the  constitutionality  of  the  law, 
the  constitution  not  declaring  that  the  graduation  shall  be  in  exact  proportien  to  the 
bnsinessdone. 

A  foreign  corporation  is  not  required  by  the  Constitution  to  be  licensed  by  a  different  mode 
from  that  provided  for  home  corporations.  The  Constitution  is  not  imperative,  but 
simply  permissive  of  such  mode.  Such  corporation  cannot  complain  that  the  license 
elaimed  is  based  ou  the  system  adopted  for  home  organizations. 

A    PPEAL  from  tlie  Civil  District  Coart  for  the  Parish  of  Orleans. 
l\.     Rigktor,  J. 

John  McEnery  and  Walter  B,  Sommerville  for  State,  Appellee. 

See.  7  of  Act.  No.  106  of  1886  is  graduated  in  accordance  with  Art.  206  of  the  Constitution, 
and  the  license  taxes  imposed  on  all  companies  and  persons  falling  within  any  given 
elaaa  are  equal  and  uniform.  State  vs.  Chapman  Sl  Qenerally,  35  Ann.  76;  State  va. 
O'flara,  36  Ann.  94  ;  State  vs.  Scliouhausen,  35  Ann.  43. 

E.  W.  Huntington  and  Horace  L,  Ihifour  for  Defendant  and  Appel- 
lant. 

The  license  taxation  on  insurance  companies  fixed  in  Sec.  7,  Act.  No.  101,  1886,  is  violative 

of  Ajiticles  203  and  206,  Constitution  of  Louisiana  1879. 
la  interpreting  a  law  or  an  article  of  a  constitution,  regard  must  be  had  to  its  object,  and 
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the  mischief  it  wae^intended  to  remedy.    5  Ann.  61«  ;  C.  C.  18 ;  6  Abu.  3M ;  9  Ann.  1«5; 
12  Ann.  777,  IM ;  11  Ann.  184 ;  12  Ann.  609. 

Reference  to  the  history  of  a  law  or  article  of  a  constitation  can  he  had  te  ascertain  its 
meaning.    11  Ann.  439 ;  16  L.  368  ;  5  N.  8.  140 ;  5  Ann.  516. 

Prior  to  the  Constitntion  of  1879  the  Legislature  constantly  sought  to  proportion  and  grad- 
uate license  taxation  according  to  the  quantity  of  business  done,  and  by  other  equitable 
standards  and  proportionate  apportionment,  but  were  prevented  by  the  courts  declaring 
such  graduations  inadmissible  under  the  then  existing  constitutions.  23  Ann.  449,  464  . 
94  Ann.  113 ;  26  Ann.  141 ;  26  Ann.  108.  To  obTiate  this  difficulty  Art.  806  of  the  present 
Constitntion  provided  for  a  "graduation." 

Where  a  new  system  of  law  is  introduced  in  the  State,  the  terms  used  in  it  are  to  be  inter* 
preted  by  the  jurisprudence  from  which  it  is  taken.    16  L.  394 ;  30  Grattan,  477. 

The  system  of  a  graduated  license  tax  is  new  in  this  State  and  is  taken  from  other  states, 
where  it  has  long  prevailed,  and  to  which  we  must  look  for  the  meaning  of  the  word 
"  graduation  "—which  means  a  proportionate  scaling  of  the  license  tax  on  a  basis 
"which  is  reasonably  fair  and  just."  1  Pacific  Rep.  804  (Kansas);  there  must  be  a 
' '  rational "  basis  "  and  the  apportionment  of  taxes  accordingly. "  Cooley  on  Tax.  Note 
to  p.  139 ;  10  Pacific  Rep.  (Cal.)  113 ;  31  Iowa,  106.  In  "  graduation  "  there  must  be  **an 
intended  approximation  to  equality,  and  if  the  assignment  is  fair  and  judicious*  or 
nearly  attains  it,  as  is  perhaps  practicable  iu  a  license  law."  83  G^rattan,  47S ;  36 
Ann.  91. 


The  opinion  of  the  Court  was  delivered  bj 

FsNNBR,  J.  The  defendant  resists  the  claim  of  the  State  to  the 
license-tax  dae  under  the  Act  No.  101  of  1886,  on  the  ground  that  said 
act  is  unconstitutional,  because  the  license  taxes  thereby  imposed  are 
not  equal  and  uniform  and  because  they  are  not  graduated  in  the  man- 
ner directed  and  required  by  the  Constitution  of  1879. 

Art.  203  of  the  Constitution  provides  that  '*  taxation  shall  be  equal 
and  uniform/'  etc.  Art.  206  provides  :  *'  The  General  Assembly  may 
levy  a  license  tax  and,  in  such  case,  shall  graduate  the  amount  of  such 
tax  to  be  collected  from  the  persons  pursuing  the  several  trades,  pro- 
fessions and  callings." 

1.  It  is  very  certain  that  the  licence  taxes  imposed  by  the  Act  of 
1886  are  not  *'  equal  and  uniform  ;"  if  they  were,  they  would  clearly 
be  unconstitutional. 

The  meaning  of  the  requirement  of  equality  and  uniformity  as  ap- 
plied to  license  taxation  was  settled  by  numerous  decisions  under  the 
Constitution  of  1868,  from  one  of  which  we  quote  :  '*  The  Constitn- 
tion (of  1868)  requires  that  a  license  tax  as  well  as  a  tax  on  property 
shall  be  equal  and  uniform.  To  be  equal  and  uniform  the  tax  imposed 
must  be  the  same  on  all  who  engage  in  the  particular  profession  or 
calling  taxed,  without  reference  to  the  abilities,  fortunes  or  successes 
of  these  engaging  therein."  City  of  N.  0.  vs.  Home  Ins.  Co.,  23  Ann. 
449;  State  vs.  Endom,  23  Ann.  663;  Parish  vs.  Gurth,  26  Ann.  140; 
Cullman  vs.  City,  28  Ann.  102. 
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The  utterance  above  quoted  was  made  in  a  case  involving  a  license- 
tax  upon  insurance  companies  very  similar  to  that  contained  in  the 
act  of  1886,  the  companies  being  divided  into  classes  according  to  the 
amount  of  premiums  received  and  a  different  rate  of  tax  being  re- 
quired from  each  class. 

This  and  the  other  kindred  decisions  above  cited  furnished  the  con- 
trolling motive  which  prompted  the  adoption  of  Art.  206  of  the  present 
constitution,  by  which  license  taxation  is  exempted  from  the  require- 
ment of  equality  and  uniformity,  and  is  not  only  authorized  but  re- 
quired to  be  graduated. 

2.  The  next  defense  is  that  the  license  taxes  imposed  by  the  act  of 
1886  are  not  '^  graduated  in  the  manner  directed  and  required  by  the 
Constitution  of  1879." 

The  natural  inquiry  arises,  what  manner  of  graduation  is  required 
and  directed  by  the  Constitution  T  There  is  no  provision  or  direction 
whatever.  The  simple  requirement  is  that  ''the  General  Assembly 
shall  graduate  the  amount  of  such  tax  to  be  collected,"  etc. 

The  word  "  graduate,"  philologically  considered,  is  one  of  elastic 
import  having  various  meanings.  Of  the  definitions  given  in  the  dic- 
tionaries, the  one  most  applicable  is  the  following:  ''  To  regulate  by 
degrees ;  to  proportion ;  to  adjust ;  as  to  graduate  punishments." 
Worcester's  Die. 

The  standards  and  methods  of  regulation,  proportion  and  adjust- 
ment are  susceptible  of  infinite  variation.  If  the  framers  of  the  Con- 
stitution had  seen  fit  to  require  some  particular  method  or  standard, 
they  might  have  indicated  and  defined  it;  but  they  have  not  done  so^ 
Who  then  is  to  determine  what  method  of  graduation  shall  be  adopted  t 
The  Constitution  has  expressly  and  distinctly  confided  this  function 
to  the  General  Assembly. 

The  General  Assembly  has  exercised  it  in  the  law  before  us.  It  has 
divided  the  companies  and  persons  pursuing  the  business  of  insurance 
into  several  classes,  according  to  the  amount  of  premiums  collected.  It 
has  levied  upon  each  class  a  different  license  tax,  greater  upon  those 
receiving  a  larger  amount  of  premiums  than  upon  those  receiving  a 
less. 

This  is  certainly  a  graduation  of  the  tax — a  proportioning,  regula- 
tion and  adjustment  of  the  tax  between  the  different  classes  according 
to  tbe  amount  of  business  done.  The  complaint  is  that  the  smaller 
companies,  though  paying  a  substantially  less  tax  than  the  larger  ones, 
pay  a  larger  amount  in  proportion  to  the  business  done,  This  may  be 
'30 
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an  objection  to  the  propriety  and  juRtice  of  the  law,  but  nnlesd  de-. 
fendant  can  point  oat  some  provision  of  the  Constitution  requiring  that 
the  tax  shall  be  graduated  in  exact  proportion  to  the  amount  of  busi* 
ness  done,  it  is  of  no  avail  as  an  attack  upon  the  constitutionality  of 
the  law.  The  Constitution  has  laid  down  no  such  rule,  and  it  isn>t  in 
oar  power  to  do  so. 

Sach  a  rule  would  prevent  all  classification  whatever,  and  would 
convert  the  license  taxation  into  a  simple  income  tax  which  was  cer- 
tainly never  Intended. 

The  method  of  graduation  here  presented  was  the  one  attempted  by 
the  General  Assembly  ander  the  Constitution  of  1868,  the  judicial 
condemnation  of  which  was  the  evil  intended  to  be  remedied  by  Art. 
206  of  the  present  Constitation.  It  has  been  one  of  the  methods  pur- 
sned  in  all  the  license  laws  adopted  under  the  latter  Constitution,  and 
everything  indicates  that  it  was  one  contemplated  by  that  instru- 
ment. 

We  have  had  occasion  heretofore  to  consider  the  nature  of  the 
power  conferred  on  the  Grenerally  Assembly  by  Article  206  and  have 
reached  conclusions  analogous  to  those  now  announced-  State  vs. 
Chapman,  35  Ann.  76  ;  State  vs.  O^Hara,  36  Ann.  94  :  State  vs.  Schon- 
hauseu,  37  Ann.  42;  State  vs.  Marrero,  38  Ann.  397. 

The  case  is  one  eminently  requiring  the  application  of  the  principle 
recently  announced  by  us :  **  That  the  judiciary,  recognizing  the  right 
and  duty  of  the  Legislature  to  coastrue  and  determine  primarily  its 
own  power  under  the  Constitntion,  will  never  overrule  that  determina- 
tion unless  clearly  convinced  of  such  radical  inconsistency  between 
the  law  and  the  Constitution,  that  the  two  cannot  be  reconciled.'* 
Planting  Company  vs.  Tax-collector,  39  Ann.  465. 

Judgment  affirmed. 


On  Application  for  Rehbaring. 

Bermudez,  C.  J.  Counsel  for  the  company  now  rely  for  the  first 
time  on  Art.  217  of  the  Constitution  to  show  that  the  Constitution 
requires  equality  and  uniformity  in  license  taxation.  Although  made 
late,  it  will  be  considered. 

The  article  is  not  imperative,   but  only   permissive.    It  does  not. 
require  that  corporations,  companies  or  associations  organized  or  domi- 
ciled out  of  this  State  and  doing  business  therein,  be  licensed  by  a 
mode  different  from  that  provided  for  home  corporations  or  compa- 
nies. 
It  simply  provides  that  such   organizations  may  be  licensed,  and 
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when  they  are  licensed,  the  different  modes  of  license  shall  be  uniform 
upon  a  graduated  sjtem,  as  to  all  such  corporations,  companies  or 
associations  that  transact  the  same  kind  of  business. 

There  is  nothing  to  show  that  the  license  demanded,  is  claimed 
under  a  mode  different  from  that  established  for  home  corporations  or 
companies  ;  on  the  contrary,  it  appears  that  the  license  is  the  same 
that  would  have  been  demanded  from  the  defendant  company,  if  it 
were  a  home  corporation.  This  would  suffice  to  shut  out  the 
defendant  from  all  complaint,  for  it  cannot  pretend  that,  because  it  was 
not  treated  as  a  foreign  organization,  it  is  entitled  to  privileges,  or 
favors,  or  protection  which  cannot  be  extended  to  home  institutions. 

Moreover,  whatever  has  been  said  in  the  opinion  touching  the  mode 
of  license,  when  different,  the  uniformity  and  a  graduated  system, 
stands  in  refutation  of  the  new  proposition  advanced. 

Rehearing  refusf  d. 


No.  10,105. 
John    B.  Yates    vs.  Southwestern    Brush    Electic    Light    and 
,  Power  Company. 

This  is  an  action  for  damages  occasioned  to  a  policeman,  while  on  duty  at  the  New  Orleans 

National  Bank,  in  this  city,  by  an  explosion  of  a  part  of  the  apparatns  appertaining  to 

its  electrical  installation. 
It   comes  fairly  within  the  principle  of  the  code,   that  is  to  the  effect  that  every  one  is 

**  responsible  not  only  for  the  damage  occasioned  by  his  oton  act,  bnt  for  that  which  is 

eaoaed  by  the  tkingt  which  he  had  in  his  custody  "  or  control. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
msot,  J. 

Braughn,  Buck,  Dinkelspiel  dt  Bart  for  Plaintiff  and  Appellee  : 

1.  Where  plaintiff  has  proved  the  allegations  of  his  petition,  and  shown  a  want  of  skill* 
incapacity  or  negligence  ou  the  part  of  defendant,  and  has  proven  his  damages,  be  is 
entitled  to  recover. 

2.  **  Every  act  whatever  of  man  that  causes  damage  to  another  obliges  him  by  whose  fault 
it  bappened  to  repair  it."    C.  C. ,  Art.  3315. 

"  Every  person  is  responsible  for  the  damages  he  causes,  not  merely  bT  his  act,  bnt  by  his 
negligence,  his  imprudence,  or  his  want  of  skill."    C.  C,  Art.  3316. 
3     In  estimating  damages  the  conrt  must  be  guided  by  the  evidence  in  the  record .    Where 
the  verdict  of  the  Jury  is  not  manifestly  excemive,  and  where  the  court  can  feel  no  cer- 
tainty that  any  modification  thereof  would  come   nearer  to   exact   retribution,  the 
Supreme  Conrt  is  not  Justified  in  disturbing  it.    37  Ann.  92. 
In  such  case  the  verdict  of  the  Jury  will  not  be  disturbed  on  appeal,  unless  manifestly 
erroneous  and  glaringly  unjust.    37  Ann.  336. 
4.    Courts  will  not  look  with  much  respect  or  sincerity  or  good  faith  on  litigants  when  they 
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set  np  a  frlYoioas  defense.    Sach  tactics  operate  against  them  in  case  of  conflict  of 
testimony.     23  Ann.  674. 

5.  When  the  testimony  of  a  witness  is  contradictory,  the  one  swearing  affirmatively  and 
giving  detailed  circumstances  will  preponderat«.    ^  Ann.  678. 

6.  The  onimpeached  testimony  of  a  dlsint^i-ested  witness  must  be  weighed,  and  cannot  be 
disregarded  by  the  court.    28  Ann.  682;  37  Ann.  308. 

U.  M,  Hudson  for  defendant  and  Appellant  : 
1.    Under  the  general  issue,  plaintiff  must  prove  all  the  facts  necessaiy  to  a  recovery. 

Parrot  vs.  Edwards,  19  La.  369.    The  general  denial  is  leveled  against,  not  only  the 

simple  averment  of  facts,  but  the  compound  statement  of  facts,  with  leg;al  deductions 

therefrom.    Durham  vs.  Williams,  32  Ann.  967. 
9.    Under  the  general  issue,  defendant  may  show  any  fact  tending  to  prove  that  he  is  not 

indebted  to  plaintiff,  as  alleged.    Bonnable  vi.  Bonligny,  1  R.  S99. 

3.  The  general  issue  reduces  the  controversy  to  the  question  of  the  truth  or  falsity  of 
plaintiffs  allegations,  and  the  legal  effect  of  the  facts  when  proved.  Wells  vs.  St. 
Dizier,  9  Ann.  119. 

4.  The  rale  that  "parol  contemporaneous  evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  instrument,"  applies  i— 

(a)  Only  to  contracts  which  are  in  writing.     1  Greenleaf  on  Svidencc,  §275. 

(b)  Only  in  suits  between  the  parties  to  the  instrument. 

And  it  cannot  effect  third  parties,  who,  if  it  were  otherwise,  might  be  prejudiced  by 
things  recited  in  writings,  contrary  to  the  truth,  through  the  ignorance,  carelessness  or 
fraud  of  other  parties ;  and  who  ought  not,  therefore,  to  be  precluded  from  proving  the 
truth,  however  con  trad  ict4>ry  to  the  statements  of  others.  1  Greenleaf,  §§  279,  211.  171 
and  204 ;  2  Starkie  on  Evidence,  575. 

5.  Parol  evidence  is  admissible  to  show  error  in  dencriptio  loci  et  deMriptio  personce.  stated  in 
a  receipt.    15  L.  311 ;  9  Ann.  39. 

A  receipt  for  money  is  not  conclusive  between  the  parties,  but  is  open  to  explanation  by 
parol.    5  Ann,  406 ;  1  Greenleaf,  §  305. 

6.  In  an  action  growing  out  of  qnasi-offenses,  he  alone  is  responsible,  in  damages,  by 
whose  fault  the  accident  or  injury  was  caused.    C .  G.,  Art.  3316. 

7.  A  party  alleging  want  of  skill  or  diligence  most  prove  the  same.  Ko  damage  will  be 
allowed  on  a  simple  charge  of  negligence,  imprudence  or  want  of  skill,  unless  the  same 
be  conclusively  established.  Kirk  vs.  Folsom,  23  Ann.  584 ;  Rawson  vs.  Labranohe,  16 
Ann.  121. 

8.  The  plaintiff  must  make  his  case  certain,  and  the  burden  of  proof  is  upon  him  to  show 
that  the  alleged  injury  was  the  result  of  the  negligence  of  the  defendant.  Stevenson  vs. 
R.  R.  Co,,  35  Ann.  499  et  teq.;  35  Ann.  697,  and  36  Ann.  94,  both  citing  Stevenson  vs.  R. 
R.  Co.,  and  re-affirming  this  doctrine. 

The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  plainiiflf  seeks  to  recover  $3000  damagea  from 
the  defendant  company,  on  account  of  certain  injuries  he  received 
while  in  the  performrnce  of  duty  in  the  building  and  property  of  the 
New  Orleans  National  Bank,  situated  corner  of  Camp  and  Common 
streets,  in  the  city  of  New  Orleans— he  being  a  member  of  Boylan  & 
Farrell's  police  force  at  the  time.  The  averments  of  his  petition  are, 
that  the  accident  of  which  he  complains  took  place  on  the  morning  of 
the  86th  of  February,  1887,  at  the  hour  of  6  o'clock  a.  m.,  and  that  it  was 
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occasioned  b}'  che  explosion  of  a  metal  pipe,  tlirougb  which  an  electric 
wire  passed  conveying  electricity  into  tie  building  for  the  parpoB(>s  of 
incandescent  lighting,  and  by  the  force  of  the  explosion  fragments  of 
the  pipe  were  driven  violently  against  his  head,  just  behind  the  right 
ear,  whereby  he  was  felled  to  the  floor,  stauned  and  senseless  for  a 
time,  and  from  which  he  received  serioas  and  permanent  injury. 

The  defendant's  answer  was  a  general  denial.  The  case  was  tried 
by  a  jury,  who  found  for  the  plaintiff  $2500,  and  the  defendant  has 
appealed. 

I. 

From  the  record  we  have  gleaned  the  following  facts  in  regard  to 
the  manner  in  which  the  accident  occurred,  the  causes  which  superin- 
duced it,  and  the  injuries  the  plaintiff  sustained  by  it. 

It  appears  that  oiv  the  morning  in  question  the  plaintiff  went  on 
duty  at  the  bank  at  5  a.  m.,  and  about  an  hour  afterwards  his  attention 
was  arrested  by  an  electrical  illumination  which  appeared  over  the 
door  which  opens  into  the  president's  room,  and  which  is  situated  on 
the  Camp  street  side  of  the  building,  facing  Common  street.  He  was 
standing  about  midway  of  the  floor  and  between  this  room  and  the 
desk  of  the  paying  teller.  A  moment  afterwards  a  blaze  was  discov- 
ered in  the  wood  work  over  the  desk  of  the  paying  teller,  which  he 
hastened  to  extinguish,  and  while  thus  engaged  the  bras^  pipe^  through 
which  the  electric  wii-e  connected  with  the  electro  lear,  exploded,  and 
a  blow  was  inflicted  on  his  head  and  one  on  his  back,  which  was 
turned  towards  the  desk. 

The  shock  was  attended  with  a  sound  like  that  of  the  firing  of  a 
pistol,  and  the  illumination  it  produced  had  the  appearance  of  rockets 
or  fireworks,  and  it  continued,  at  intervals,  for  fifteen  or  twenty 
seconds. 

The  chandelier  in  the  paying  teller's  apartment,  into  which  the 
electric  wire  was  introduced,  was,  at  the  lime  of  the  explosion,  about 
twelve  inches  from  his  head. 

This  wire  was  insulated  and  passed  through  a  metal  pipe,  and  it  was 
exploded,  and  the  pipe  also,  by  means  of  an  usual  exertion  of  electric 
force. 

This  was  occasioned  by  a  connection  that  was  formed  outside  of  the 
bank,  on  some  part  of  the  pole-line,  with  a  wire  carrying  a  higher 
tension  of  electricity  than  that  which  fed  the  incandescent  lamps 
within  the  bank — that  is  to  say,  there  was  a  contact  on  the  outside  of 
the  bank  of  the  wire  which  supplied  the  'incandescent  light  inside 
with  a  wire  carrying  an  arc  current  of  high  tensfon  outside.    Tlifi 
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efifect  of  tbis  conUict  was  to  pass  the  arc  current  into  the  bank,  and, 
this  carrtnt  being  be^vond  its  capacity,  an  electrical  explosion  was 
produced,  and  the  heat  fused  the  metal  and  bursted  the  pipe. 

In  every  electrical  installation  there  is,  necessarily,  a  safety  fuse  or 
safety  catch,  which  is  a  mechanical  contrivance  that  interpolates 
into  the  line  of  electric  conductors  a  small  piece  of  lead  wire,  the  effect 
of  which  is  that  when  an  abnormal  amount  of  electricity  flows  over 
the  wire  of  the  circuit  it  becomes  melted  by  the  excessive  heat 
engendered  and  the  current  is  broken. 

These  devices  are  intended  to  secure  additional  safety  to  persons 
using  incandescent  lights. 

The  one  over  the  desk  of  the  paying  teller  had,  in  this  instance,  lost 
its  cover  and  its  internal  part  was  charred  and  defaced.  The  metal 
was  melted  and  the  wood  work  burned.  It  had  operated,  but  not  in 
the  right  way.  There  were  evidences  of  burning  on  the  electro  lear 
as  well  as  the  fuse-catch. 

There  is  no  reasonable  doubt  of  the  fact  that  the  proximate  cause  of 
the  accident  was  the  insufficiency  of  fuse-catches,  either  in  number  or 
capacity,  to  break  the  circuit  and  cut  off  the  flow  of  electricity  from  an 
arc  wire  on  the  outside  of  the  bank. 

The  brass  tube  containing  the  insulated  wire  was  of  about  one- 
twentieth  of  an  inch  m  thickness  and  one-fourth  of  an  inch  in  diameter, 
and  the  fragments  of  it  which  inflicted  the  wound  on  the  plaintiff's 
head  were  about  two  and  one-half  inches  in  length.  Their  edges 
were  jagged  and  rough,  and  the  metal  was  tarnished  and  discolored. 

The  tension  of  an  arc  current  of  electricity  passing  through  a  tube 
of  such  dimensions  was  quite  sufficient  to  have  exploded  it  and  tend  the 
fragments  against  the  plaintiff's  head  with  sufficient  violence  to  have 
produced  the  injuries  he  received. 

The  immediate  effect  of  an  arc  current  of  the  voltoge  this  one 
appeared  to  have,  when  exercised  upon  an  individual,  would  be  that  of 
a  heavy  blow,  and  might  cause,  at  least,  temporary  insensibility. 

From  the  blow  inflicted  there  was  a  knot  raised  on  plaintiff's  head, 
which  is  described  by  one  witness  as  being  of  the  size  of  a  hen's  egg. 
He  was  stunned  and  felled  to  the  floor  and  rendered  insensible  for  a 
time.  He  became  quite  sick  from  the  effects  of  it,  and  vomited  con- 
siderably. He  became,  on  that  account,  unfitted  for  duty,  his  hearing 
in  his  right  ear  being  seriously  impaired. 

Since  the  happening  of  the  accident,  attacks,  similar  to  those 
described,  have  occurred  frequently,  though  at  irregular  intervals,  and 
last  three  or  four  hours  at  a  time ;  and  the  plaintiff  spates  that  he 
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experiences  from  them  a  great  pressure  on  tbe  right  side  of  his  head, 
above  and  behind  his  right  ear,  coopled  with  intense  pain  and 
dizziness. 

One  of  his  medical  attendants  states  that,  upon  making  an  examina- 
tion of  the  plaintiff's  ear,  lie  discovered  tinniiua — i.  e.,  a  buzzing  or 
humming  in  the  ear— and  the  ear-dium  congested,  which  was  likely  to 
produce  inflammation  of  the  ear-drum  and  impair  the  hearing. 

Having  heard  the  plaintiff's  testimony,  he  gave  it  as  his  professional 
opinion  that,  while  the  plaintiff  may  be  comparatively  free  from 
trouble  at  times,  his  affliction  will  continue  during  life  time. 

Since  the  accident  the  plaintiff  has  lost  considerably  in  flesh,  and 
has  not  been  able  to  perform  much  work ;  and,  indeed,  it  was  stated 
by  his  counsel  in  argument,  and  not  disavovied  by  counsel  of  the 
defendant  company,  that  on  account,  of  his  being  unable  to  perform 
satisfactory  service  he  had  been  discharged  from  employment  at  the 
bank. 

At  the  date  of  this  occurrence  he  was  about  fifty-tvo  years  of  age, 
but  strong,  athletic  and  in  perfect  ht^alrh.  He  is  and  has  always  been 
a  laboring  man.  He  has  resided  in  this  city  ever  since  1873,  and  has 
been  regarded  as  faithful  and  efScient  in  the  performance  of  any 
service  assigned  to  him.  He  has  a  family  dependent  on  him  for 
support. 

At  the  time  of  the  occurrence  he  was  employed  at  a  stated  salary  of 
$45  per  month — i.  e.,  $540  per  annum. 

Manifestly  this  accident,  and  consequent  injury  to  the  plaintiff,  was 
caused  by  the  failure  of  the  party  establishing  the  electric  installation 
in  the  bank  to  provide  a  means,  so  essential  to  the  safety  of  those 
using  electric  lights,  as  the  proper  fuse-catches. 

The  happening  of  such  an  accident  as  the  one  under  consideration 
may  frequently  occur  in  a  large  city  like  New  Orleans,  lighted  exter- 
nally and  internally  by  electricity,  which  is  generated  by  machines  of 
different  size,  and  the  currents  of  which  differs  greatly  in  tension. 

Indeed,  the  diffeience  in  the  polarity  of  the  metals  brought  in  con- 
tact would  naturally  produce  combustion  and  explosion,  at  the  great 
risk  of  tlie  population  and  hazard  of  property.  To  pass  these  differing 
currents  of  electricity  from  the  generating  machines  to  the  various 
customers  on  the  circuit  and  to  the  lamps  on  the  streets  a  number  of 
wires  are  employed,  and  they  are  strung  on  posts ;  and  it  is  the  plain 
duty  of  the  persons  exercising  so  dangerous  a  franchise  to  have 
especial  care  in  their  adjustment  and  installation,  that  their  patrons, 


m  SUPREME  COURT  OP  LOUISIANA. 


Yates  vs.  Electric  Light  and  Power  Company. 


their  seryants  and  agenta  be  protected  from  loss  aud  danger.     Such 
care  was  not  taken  in  this  instance. 

The  proof  shows  that  there  was  provided,  in  the  electric  installation 
of  the  bank,  what  was  termed  a  switch,  the  purpose  of  which  is  to 
enable  a  customer  who  is  desirous  of  discontinuing  the  current  at  any 
time  to  cut  it  off.  But  it  appears  that  this  switch  was  placed  on  the 
wall  at  the  head  of  the  stair-case  leading  to  the  second  floor.  That 
io  order  to  reach  it  one  had  to  pass  out  of  the  bank  into  Common 
street,  thence  to  the  rear  of  the  building,  and  thence  up  the  stairs. 
There  was  no  other  way  of  reaching  it.  In  addition,  the  proof  shows 
that  neither  the  plaintiff,  the  janitor  or  officers  of  the  bank  had  been 
advised  of  its  existence,  much  less  of  its  use  or  locality. 

II. 

Under  the  general  issue  the  defendant  sought  to  prove  that  the 
defendant  company  did  not  establish  the  electric  installation  in  the 
New  Orleans  National  Bank,  and  was  not  responsible  on  that  account; 
and  that  if  any  one  was  responsible,  it  was  tha  Storage  Battery  Com- 
pany, by  whom  the  installation  was  erected  in  the  bank.  On  this 
issue  the  testimony  took  a  very  wide  range,  and  is,  unfortunately,  zi 
conflict  in  many  particulars.  We  can  only  cite  a  few  of  the  leading 
features,  as  illustrating  the  view  it  has  given  us. 

At  the  solicitation  of  certain  persons,  an  officer  of  the  defendant  or 
Brush  Company  visited  Rottterdam,  Holland,  in  the  summer  of  1886 
and  purchased  the  right  to  sell  and  operate  the  De  Khotinski  patent 
for  storing  electricity  of  high  tension,  designed  for  distribution  in  low 
tension  currents,  for  purposes  of  incandescent  illumination. 

In  October  of  that  year  the  Storage  Battery  Company  was  organized 
by  the  selection  of  a  board  of  directors,  and  a  secretary,  treasurer, 
superintendent  and  president — all  of  whom,  except  the  last,  being 
like  officers  in  the  Brush  Company. 

The  patentee  furnished  the  accumulators  for  use  as  reservoirs  in 
storing  electricity. 

The  original  contract  and  the  company's  charter  are  of  this  general 
tenor  as  to  the  objects  ot  their  organization. 

The  officers  of  the  New  Orleans  National  Bank  claim  to  have  made 
the  contract  for  electric  lighting  with  the  Brush  Company,  and  state 
that,  after  the  accident,  they  gave  notice  to  that  company,  and  that 
they  at  once  had  it  inspected  and  repaired  without  protest  or  objection- 

The  bills  for  the  installation,  as  well  as  for  lighting  the  bank  during 
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JADoary  and  February,  1887,  were  made  out  on  the  blanks  of  the 
Brnali  Coinpaoy  and  were  presented  for  payment  by  their  collector. 

The  installation  was  directed  by  their  superintendent. 

During  those  months  the  Brush  Company  operated  incandescent 
lights  from  its  own  generating  machine. 

The  Storage  Battery  Company  kept  neithsr  ledger,  journal  or  stock 
book,  and  no  certificates  of  stock  were  ever  issued.  Its  accounts  weie 
kept  in  the  books  of  the  Brush  Company. 

There  is  no  receipt  showing  payment  to  it  of  any  bill  for  incandes- 
cent lighting. 

Its  minutes  show  that,  during  its  brief  potential  existence,  no  con- 
tract was  consummated  with  any  company  for  incandescent  lighting, 
and  it  had  no  system  of  its  own. 

The  notes  for  the  rent  of  No.  18  Royal  street,  where  the  accumu- 
lators were  stored,  were  executed  by  the  Brush  Company. 

The  cash  book  of  the  Storage  Battery  Company  shows  that  its  total 
revenue  up  to  the  9th  of  May,  1887,  the  date  of  its  suspension,  was 
$400  90.  It  shows  that  the  total  amount  expended  for  material,  ante- 
cedent to  the  accident,  was  $450  65. 

That  nothing  was  expended  for  lamps  or  electricity,  or  the  power  to 
generate  it. 

There  are  sundry  invoices  in  the  name  of  the  Storage  Battery 
Company  for  goods  purchased  of  the  Westiiighouse  £lectric  Light 
Company,  in  March  and  April,  1887,  aggregating  $10,000  in  amount, 
while  the  cash  book  shows  disbursements  on  that  account  of  $398, 
only. 

The  minute  book  of  that  company  shows  that  the  president  was 
only  authorized,  on  the  24th  of  February,  1887,  to  contract  with  the 
Westinghonse  Company  for  the  purpose  of  supplying  it  with  their 
system  of  incandescent  lighting,  and  that  on  the  7th  of  May,  follow- 
ing, it  bad  not  been  consummated. 

But,  on  the  contrary,  it  appears  that  the  Brush  Company  was 
operating  the  Westinghonse  system  in  April  and  May,  1887,  and  they 
did  not  purchase  from  the  Storage  Battery  Company. 

These  and  various  other  indicia  satisfy  us  that  the  Storage  Battery 
Company  was  merely  an  auxiliary  of  the  defendant ;  that  it  never 
owned  or  used  any  system  of  incandescent  electric  illumination,  and 
that  its  only  object  was  to  furnish  storage  for  electricity  of  high 
tension  for  distribution  in  low  tension  currents,  for  the  greater  conve- 
nience of  the  Brush  Company. 

On  this  theory  the  manifold  incongruities  in  the  evidence  can  be 
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harmonized  and  reconciled.  The  contention  of  the  defendant,  in  this 
regard,  cannot  be  suBtained.  The  liability  of  the  defendant  is  cleanly 
made  oat. 

III. 

This  action  is  brought  under  those  provisions  of  the  Code  which 
declare  that  **  every  act  whatever  ^of  man  that  caases  damage  to 
another,  obliges  him  through  whose  fault  it  happened  to  repair  it ;" 
(K.  C.  C.  2315)  and  '^  every  person  is  responsible  for  the  damage  he 
occasions,  not  merrly  by  his  act,  but  by  his  negligence,  imprudence  or 
want  of  skill  ;'*  (R.  C.  C.  2316)  and  ^'  we  are  responsible  not  only  for 
the  damage  occasioned  bj  our  own  act,  but  for  that  which  is  caused  by 
♦     *     the  things  which  we  have  in  our  custody."    R.  C.  C.  2317. 

These  articles  Deed  no  elaboration.  The  text  is  concise  and  of  easj 
appreciation.  The  instant  case  comes  fairly  within  the  principle  of 
Barnes  vs.  Buren,  38  Ann.  320,  and  How  vs.  New  Orleans,  12  Ann.  4dl, 
in  each  of  which  a  person  passing  a  street  of  this  city  wm  awarded 
damages  for  injuries  inflicted  by  a  falling  wall. 

The  plaintiff  is  evidently  entitled  to  remuneration  at  the  hands  of 
the  defendant,  but  we  think  the  amount  allowed  is  excessive  and 
should  be  reduced  to  $1250. 

It  is,  therefore,  ordered, ^adjudged  and  decreed  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court  a  quo  be  amended  and  reduced 
to  $1250,  and  that,  as  thus  amended,  same  be  affirmed,  with  cost  of 
appeal  taxed  against  the  plaintiff  and  appellee. 


No.  10,153. 
New  Orleans  Gas  Light  CoifPANr  vs.  Maurice  J.  Hart. 

The  right  oonferred  on  the  Gas  Light  Company  by  ice  charter,  to  lay  mains  in  the  atreete  of 
New  Orleans,  does  not  imply  that  of  erecting  lamp-poate  at  the  comer  of  each  streeta 
and  of  retaining  them  there  indefinitely,  when  it  does  not  furnish  the  city  with  gaa,  and 
there  exists  no  contract  between  it  and  the  city  to  that  eflfect. 

The  right  granted  by  the  city  10  a  party  to  erect  towers  or  supports  to  carry  wires  and 
cable  for  electric  purposes  and  to  remove  obstructions  to  such  erections,  cannot^  be 
contradicted  by  one  who  does  not  claim  a  concurrent  right . 

The  city  of  Sew  Orleans,  in  the  exercise  of  its  police  power,  has  the  right  of  remoring  such 
obstru'ttions  for  public  convenience  and  benefit,  and  may  delegate  such  power. 

The  police  power  is  the  light  of  a  Stite,  or  of  a  State  functionary,  acting  under  delegated 
authority,  to  prescribe  regulations  for  the  good  order,  peace,  protection,  oonvenience 
and  comfort  of  the  community,  without  encroaching  on  the  like  power  vestedin  Congreas 
by  the  Federal  Constitution.  It  is  known  when  and  where  it  begins,  bat  not  when  and 
where  it  terminates.  Under  it,  a  man's  property  may  be  Uken  from  him.  his  liberty 
may  be  shackled,  his  person  and  life  imperilled,  in  cases  of  great  public  exigenclee. 
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APPEAL  from  the  Civil  Dietrict  Coiiit  for  the  Prriah  of  Orleaus. 
Tissot,  J. 


Braugkn,  Buck,  IHnkehpiel  dk  Hart  for  Plaintiff  and  Appellant. 

Farrar,  Jonas  dt  Kruttschnitt  for  Defendant  and  Appellee : 

1 .    Upon  the  fasto  of  this  case  plaintiif  baa  shown  no  right  -whatever  to  maintain  ita  lamp 

poata  on  the  stieeta  of  the  city  ot  New  Orleans. 
9.    A  cit|  may,  in  the  exercise  of  its  police  powers,  nnqnestlonably  make  all  neceasary 

provisions  with  respect  to  the  poles  and  wires  of  all  telegraph,  telephone,  or  electric 

light  companies,  within  its  limits,  which  the  comfort  and  convenience  of  the  oommonity 

may  require.    W.  U.  Telegraph  Co.  vs.  Pendleton.  12S  U.  S.  359;   Mat.  U.  Telegraph 

Co.  Ts.  City  of  Chicago,  16  Fed.  Bep.  316. 
3 .    Only  a  person  having  a  right  an<i  interest  to  invoke  the  unconstitutionality  of  a  law,  as 

affecting  himself,  his  prsperty  and  his  rights,  can  plead  such  uuconstitntienality .  Moore 

va.  City  of  K.  O.  32  Ann.  746. 

Blanc  dk  Butler  and  TT.  H.  Rogers  on  the  game  side. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  The  object  of  this  sait  is  to  enjoin  perpetually 
the  defendant  from  removing  the  lamp-posts  erected  by  the  plaintiff 
company  in  this  city. 

In  defence,  it  is  alleged  that  plaintiff  has  no  right  to  oppose  the 
removal  when  the  same  is  unnecessary, and  that  the  defendant  has  the 
right  to  take  down  the  posts,  under  the  authority  delegated  to  him  by 
the  city  in  the  exercise^of  the  police  power. 

From  a  judgment  dissolving  the  injunction  issued  in  limine  and 
rejecting  the  demand  with  recognition  of  the  right  to  remove  claimed 
by  the  defendant,  the  plaintiff  prosecutes  this  appeal . 

The  contention  in  this  controversy,  arises  under  Section  5  of  Ordi- 
nance No.  2145,  C.  S.,  adopted  on  March  8,  1887,  by  the  City  Council 
of  New  Orleans,  providing  for  the  erection  and  construction,  upon  the 
streets,  of  a  system  of  towers,  or  supports,  for  the  purpose  of  carrying 
all  wires  and  cables,  whether  for  telephone,  electric  light,  telegraph, 
or  other  electrical  objects,  and  authorizing  the  defendant  to  put  up 
such  towers,  and  to  remove  obstacles  to  such  erection. 

The  ordinance  provides  tbat,  whenever  in  the  course  of  construction 
or  erection  of  any  of  said  towers,  or  supports,  it  shall  be  found  neces- 
sary to  remove  or  displace  any  post,  pole,  awning,  sign,  suppoit,  or 
other  thing  in  or  upon  the  public  places,  banquettes  or  streets,  the  said 
grantee,  his  heirs,  agents,  assigns  and  successors  shall  have  the  right 
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to  remove  said  post,  pole,  awning,  sign,  sapport  or  thing  or  things, 
and  to  occupy  the  place  or  places  from  which  said  removal  shall  have 
been  made. 

There  is  no  dispute  about  the  facts. 

The  plaintiff  company  has  orected  numerous  lamp-posts  at  the 
corners  of  the  sidewalks  in  the  city,  for  the  purpose  of  vending  gas 
light  to  it  and  illuminating  the  streets  and  thoroughfares.  The  con- 
tracts for  thus  supplying  this  commodity  have  expired  and  others 
have  been  entered  into  for  eleetric  illumination. 

Testimony  establishes  the  danger  to  life  and  limb,  in  cases  of  fire, 
from  contact  with  electric  wires  with  the  apparatus  of  the  fire  depart- 
ment, both  when  they  approach  buildings  and  when  they  fall  upon 
the  ground.  It  also  shows  the  infinite  number  of  electric  wires  strung 
on  posts  about  the  streets  of  the  city  for  different  objectf»,  a  fact  so 
notorious  that  it  may  be  judicially  noticed. 

The  plaintiff  shows  n<i  contract  with  the  city  to  put  up  and  keep 
indefinitely  the  lamp-posts  which  it  has  erected  for  the  purpose  of 
supplying  light  to  the  city,  wheu  none  is  furnished,  for  the  use  of  the 
public.  It  alleges  its  charter  from  the  State,  granting  it  the  right  to 
lay  gas  mains  about  the  streets ;  but  it  avers  no  authority  from  the 
State  to  put  up  and  keep  lamp-posts  upon  the  public  streets  or  corners 
when  the  community  is  not  actually  benefitted  thereby. 

It  is  a  fact  that  the  defendant  claims  the  right,  and  was  about  to 
exercise  it,  of  removing  such  lamp-posts  erected  by  the  plaintiff  com- 
pany, found  at  spots  at  which  towers  are  proposed  to  be  elevated. 

We  understand  the  company  to  contend  that  the  defendant  has  no 
such  right,  because  it  has  a  contract  whereby  it  is  entitled  to  put  up 
and  keep  the  posts }  because  the  right  claimed  by  the  defendant  would 
arise  from  a  prohibited  monopoly;  because  the  city  herself  could  not 
remove  the  posts  and  even  then  delegate  the  power. 

1.  It  is  apparent,  from  the  charter  of  the  company,  the  right  to 
erect  and  keep  lamp-posts  on  the  corners  of  sidewalks  in  New  Orleans 
was  in  no  way  granted  it  by  the  Legislature,  although  that  of  laying 
mains  on  the  streets  themselves  was  formally  conferred;  but  the 
privilege  of  laying  such  mains  does  not  imply,  unless  ex  necessitatCf 
that  of  erecting  posts  at  those  corners  on  the  sidewalks.  The  mains 
are  designed  to  supply  gas  to  all  consumers,  whether  the  city,  to  cor- 
porations, or  to  individuals,  and  may  be  and  are  used  for  those 
purposes ;  but  it  naturally  occurs,  that  when  the  city  ceases  to  be  a 
consumer,  the  right  of  the  company  ceases  to  have  lamp-posts  on  its 
sidewalks. 
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Hence,  it  cannot  be  claimed  that  the  plaintiff  has  any  absolute  con> 
tract  right  to  preserve  its  lamp-posts  at  those  particular  spots,  and 
that  the  action  of  the  municipal  authorities  has  impaired  that  right, 
although  we  do  not  propose  to  say  that  even  the  city,  in  the  exercise 
of  her  police  powers,  could  not,  in  a  proper  ca&e,  have  done  by  herself 
what  she  has  authorized  another  to  do. 

2.  The  plaintiff  contends,  further,  that  the  rights  granted  by  the  city 
to  the  defendant  amount  to  a  monopoly  which  comes  within  the  ban 
of  Article  48  of  the  State  Constitution. 

To  this,  it  is  sufficient  to  answer,  that  it  is  a  principle,  well  founded, 
that  no  one  can  be  heard  to  complain  of  and  charge  the  unconstitn- 
tionality  of  the  grant  of  an  exclusive  right  or  privilege,  who  does  not 
assert  a  similar  conflicting  right. 

This  rests  upon  the  plain  and  common-sense  reason  that  it  must  be 
to  such  person  a  matter  of  utter  significance,  who  exercises  that  right 
or  privilege,  whether  he  be  one  that  does  so  exclusively  or  not. 

If  it  be  true  that  the  city  has  the  right  to  operate  the  removal,  what 
is  it  to  the  plaintiff  that  the  city  do  it,  by  her  immediate  servants,  or 
causes  it  to  be  done  by  some  specially  designated  person,  as  in  the 
instant  case  t 

3.  The  last  objection  to  be  considered  is,  whether  the  city  could 
have  exercised  the  right  of  removal  of  the  obnoxious  lamp -posts. 

That  right  the  city  possesses  as  an  inherent  concomitant  of  the 
police  power. 

So  far,  that  power  has  not  received  a  full  and  complete  definition  } 
but  it  may  be  said  to  be  the  right  of  a  State,  or  of  a  State  functionary, 
to  prescribe  regulations  for  the  good  order,  peace,  protection,  comfort 
and  convenience  of  the  community,  which  do  not  encroach  on  the  like 
power  vested  in  Congress  by  the  Federal  Constitution. 

Of  that  power,  it  may  well  be  said,  that  it  is  known  when  and  where 
it  begins  ;  but  not  whf'n  and  where  it  terminates.  It  is  a  power,  in 
the  exercise  of  which  a  man's  property  may  be  taken  from  him,  where 
his  liberty  may  be  shackled,  and  his  person  exposed  to  destruction,  in 
cases  of  great  public  emergencies.  See  Dillon  on  Mun.  Corp.  3d  Ed.  Vol. 
1,  p.  166-7,  and  Barr  vs.  State,  34  Ann.  424,  where  numerous  authori- 
ties are  quoted. 

In  a  kindred  case,  the  United  States  Supreme  Court  said : 

'<  The  Supreme  Court  of  Indiana  placed  its  decision  in  support  of 
the  Statute,  principally  upon  the  ground  that  it  was  the  exercise  of 
the  police  power  of  the  State.  Undoubtedly,  under  the  reserved 
powers  of  the  State,  which  are  designated  under  that  somewhat 
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ambiguous  t^rm  of  police  powers,  regalatioDS  may  be  prescribed  by 
States,  for  the  good  order,  peace  and  protection  of  the  commnnity. 
The  subjects  npon  which  the  State  may  act  are  almost  infinite,  yet»  in 
its  regulations,  with  respect  to  all  of  fhero,  there  is  this  necessary 
limitation,  that  the  State  does  not  encroach  upon  the  free  exercise  of 
the  power  vested  in  Congress  by  the  Constitution.  Within  that  limita- 
tion, it  may,  undoubtedly,  make  all  necessary  provisions  with  respect 
to  the  buildings,  poles  and  wires^^of  telegraph  companies  in  its  juris- 
diction, which  the  comfort  and  convenience  of  the  community  may 
require."    Western  Union  Telegraph  Co.  vs.  Pendleton,  122  U,  S.  359. 

A  similar  question  having  been  presented  to  the  United  States 
Circuit  Court  in  Chicago,  111.,  the  learned  Court  held,  that  it  is 
entirely  competent  for  the  city  authorities,  unless  th<>y  are  bound  by 
some  absolute  contract  permitting  the  poles  and  wires  to  stand  as 
they  are,  to  have  them  removed,  and  put  an  end  to  such  unsightly 
obstructions  as  the  poles  and  wire  are  in  the  streets.  There  must  be 
a  power  somewhere,  to  catfse  them  to  be  removed,  and  to  regulate  and 
control  the  manner  in  which  telegraph  lines  shall  enter,  or  pass  through 
the  city.    Mutual  Union  Teleg.  Co.  vs.  Chicago,  16  Fed.  Rep.  309. 

The  city  of  New  Orleans  has  the  undoubted  right  which  a  citizen 
would  have,  and  has,  who  would  have  agreed  with  the  Gas  Company 
to  illuminate  his  house  for  a  stated  time,  and  to  furnish  theiefor  the 
necessary  appliances.  Clearly,  at  tlie  expiration  of  the  contract,  the 
citizen  could  require  the  removal  of  the  appliances,  not  only  because 
of  their  appearance,  their  proving  an  obstruction  to  the  enjoyment  of 
his  property,  but  also,  and  particularly,  if  they  were  dangerous, 
some  way  or  other.  Quia  placet,  in  the  end,  would  be  a  sufficient 
reason  for  the  removal. 

Now,  in  the  present  case,  it  is  clear  that  the  city  has  th<i  transmissi- 
ble right  to  require  the  removal,  not  only  because  the  lamp-posts  are 
no  longer  needed  and  used  for  public  service,  but  also  because  the  city 
needs  the  very  spots  on  which  they  happen  to  have  been  erected,  and 
it  is  proposed  to  utilize  those  places  for  other  useful  and  beneficial 
purposes,  and  has  the  exclusive  right,  under  her  charter,  to  regulate 
the  use  of  the  streets  and  thoroughfares,  within  her  limits. 

It  is  unnecessary  to  enumerate  the  benefits  expected  to  be  derived 
from  the  towers  mentioned  in  the  ordinance,  the  legality  of  which  is 
maintained,  as  they  are  no  important  factors  in  the  case. 

Judgment  affirmed. 
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No.  10,149. 
E.  Reggio  vs.  D.  C.  McCan. 

Whtn  ft  pUmtfttion  owned  Jointly  by  a  nnmber  of  peraonH  is  mortfraged  to  secare  a  debt 
irhiofa  tbey*(tbe  mortgagors)  alone  owe,  and  the  owner  of  tbe  ontatandlng  iiitereet  in 
the  property,  not  beand  for  the  debt,  conrey  that  interest  to  the  mortgagors,  his  co- 
proprietors,  and  waives  in  favor  of  their  creditor  his  privilege  and  mortgage,  upon  the 
aaleof  the  plantation  to  pay  the  mortgage  debt,  the  creditor,  after  the  fall  satisfaction 
of  his  debt,  cannot  apply  the  balance  of  the  price  at  which  the  property  is  adjndicif^d 
to  the  payment  of  a  sabseqaent  mortgage  in  his  favor.  He  cannot  encroach  upon  the 
mortgage  and  vendors  privilege  of  this  co-proprietor  beyond  what  is  required  to  pay 
the  mortgage  debt,  for  the  benefit  of  which  the  waiver  was  made. 

APPEAL  from  the  Civil  District  Court  for  tLe  Parish  of  Orleaos. 
Houston,  J. 


Armand  Fil%4  and  Jirome  Meunier  for  Plaintiff  andAppellee  : 

1.  The  transfer  of  a  mortgage  by  its  holder  to  the  creditor  of  a  third  person,  to  secure 
the  debt^of  the  latter,  is  an  obligation  with  an  implied  suspensive  condition  resulting 
from  the  nature  of  the  contract  (Rev.  C.  C.  2026),  whereby  the  transferrer  binds  him- 
self to  pay,  or,  at  least,  to  abandon  his  right  of  mortgage  in  payment  to  the  transferree, 
in  order  to  enable  him  to  enforce  said  right  against  the  mortgsgor  in  the  lieu  and  stead, 
and  in  right  of  the  mortgagee,  in  case  of  the  non-payment  of  the  debt  at  maturity  by 
the  debtor.  P.  Pont,  Vol.  1,  on  Privileges  and  Mortgages,  Nos.  472,  in  fine,  473 
and  478. 

If  the  debt  is  then  paid  in  full  by  the  debtor,  the  condition  oiq  which  tbe  transferrer's 
obligation  was  made  todepend  being  defeated,  the  law  will  consider  the  agreement  as 
sever  having  had  any  ezistenco,  and  release  the  transferrer  tram  all  liability  thereun- 
der.    Rev.  C.  C.  S028,  P.  Pont,  ubi  supra. 

But  if  the  debt  is  only  partially  discharged,  then  the  deficiency  only  is  to  be  supplied 
fram  the  proceeds  of  the  ceded  mortgage,  for,  the  transferrer's  obligation  having,  on 
tho  payment  of  such  shortage,  been  extinguished  by  performance  (C  C.  3130),  he  ro 
tains  his  priority  over  other  and  subsequent  mortgages  for  'the  surplus  of  his  claim  : 
etMante  eauta,  eeigat  •ffeetut,  10  Bob.,  IK;  P.  Pont,  Vol.  l,*.Nos.  479,  480. 
9.  Whether  the  object  of  a  contract  entered  into  with  a  view  to  secure  the  debt  oC  a  thii*d 
p«raon,  be  the  oestlon  of  a  mortgage  claim,  orof  the  mortgage  attaching  thereto,  sepa- 
rately, or  of  the  priority  of  the  mortgage  only,  the  efl'ects  of  the  contract  will  be  the 
same  in  each  several  instance  (P.  Pont,  on  Privilegesjand  Mortgages,  Vol.  I.  Nos  475 
478),  and  the  following  special  rules  will  govern,  to  wit : 

1st.  The  oreditor  who  enforces  the  hypothecary  right  which  has  been  ceded  or  trans . 
farred  to  him,  acts  in  the  lieu  and  stoad,  and  in  right  of  the  transferree,  and  must  exer- 
ciae  or  enforce  that  right  in  the  same  manner  tbe  latter  would  himself  have  done  it.  P. 
Font.  <in  Privileges  and  Mortgages,  same  volume,  Nos.  473,  475  and  478. 

9d.  The  hypothecary  right  which  has  been  ceded  cannot  be  made  to  increase  or  de- 
ereaae  in  the  hands  of  the  transferree,  and,  inasranoh  as  it  attaches  to  the  whole  and 
every  particle  of  the  sum  it  secures,  whatover  is  left  of  the  ; latter,  after  satisfaction  of 
tha  debt  in  reference  to  which  the  transfer  was  made,  reverto  to  the  transferrer.  10 
Rob.  155,  P.  Pont  on  Privileges  and  Mortages,  Vol.  1,  Nos.  479  and  480. 

Harry  H.  HaU  for  Defendant  and  Appellant. 
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Th©  opinion  of  the  Court  was  delivered  by 

Todd,  J.  On  the  17th  of  March,  1880,  Alph  C.  Reggio  Louisa  and 
Edward  Reggio,  mortgaged  to  Charles  P.  McCan  a  plantation  sitnated 
in  the  parish  of  Plaquemines,  kno^n  as  the  ''Promised  Land'^  planta- 
tion, to  secure  a  debt  of  $8700. 

On  the  same  day  Miss  Ernestine  Regglo  sold  to  the  other  Reggios, 
the  above  named  mortgagors,  six  twenty- fifths  of  the  same  plantation 
for  $7200  and  retained  a  mortgage  to  secure  the  payment  of  the 
price. 
This  act  of  sale  contains  the  following  stipulations  (quoting): 
**  It  being  distinctly  understood,  however,  by  and  between  the  par- 
ties hereto,  that  the  mortgage  which  the  said  Alph.  Reggie,  in  con- 
junction with  Edward  Regglo  and  Louise  Reggio,  has  this  day  granted 
upon  the  above  described  plantation,  in  favor  of  Chas.  P.  McCan,  by 
an  act  passed  before  me  nbtary,  shall  have  preference  and  prioiity 
of  rank  and  privilege  over  the  mortgage  and  vendor's  privilege  herein 
granted,  in  consequence  of  the  indebtedness  due  said  McCan,  arising 
from  matters  connected  with  the  present  vendorVs  ownership  of  part 
of  said  plantation  prior  to  this  date,  and  the  assumption  of  saoh  in- 
debtedness by  said  Messrs.  Reggio  and  Miss  Louise  Reggio,  to  the  ac- 
quittance and  discharge  of  the  present  vendor." 

**  And  that  in  case  of  the  sale  of  the  herein  described  plantation, 
whatever  amount  may  be  due  under  the  aforesaid  mortgage  granted  in 
favor  of  said  McCan,  shall  be  paid  in  preference  and  without  regard 
to  the  mortgage  granted  by  these  presents,"  etc. 

Ou  tlie  17th  of  June,  1882,  the  mortgaged  property  was  sold  under 
foreclosure  proceedings,  and  adjudicated  to  the  mortgagee,  Charles  P. 
McCan,  for  $1(5,700. 

Of  this  sum  $3264.50  was  applied  to  the  payment  of  a  piior  judicial 
mortgage,  and  the  residue  retained  by  the  purchaser. 

On  the  1st  of  February,  1883,  the  property  was  acquired  by  the  de- 
fendant. 

Ernestine  Rf  ggio  having  died  before  this  judicial  sale  took  place, 
Edward  Reggio,  her  testamentary  executor,  brought  suit  to  subject 
the  said  plantation  named,  and  in  possession  of  the  defendant  as  third 
possessor,  to  the  payment  of  $2617.80,  being  the  balance  remaining 
out  of  the  proceeds  of  said  judicial  sale,  aft«r  the  satisfaction  of  the 
mortgage  of  Chas.  P.  McCan,  and  which,  it  is  claimed,  should  have 
been  applied  to  the  payment  of  the  mortgage  of  Ernestine  Reggio. 

The  answer  avers  that  after  the  payment  of  the  prior  incumbrances 
on  the  plantation  and  costs,  there  remained  out  of  the  proceeds  of  the 
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judicial  sale  made  on  the  17th  Jane,  1882,  $13,435.50,  and  in  resigtance 
of  the  plaintiff's  demand  it  is  averred . 

1.  That  inasmuch  as  the  respondent's  ''mortgage  claim  of  $10,817.70 
rested,  not  alone  apon  nineteen  twenty- fifths  of  the  plantation  sold, 
bat  apon  the  entire  place ;  and  inasmuch  as  by  her  act  of  sale  Er- 
nestine Reggio  gave  to  said  mortgage  preference  and  priority  of  rank 
over  her  mortgage  and  vendor's  privilege,  which  she  expressly  made 
subordinate  and  inferior  in  raik  to  the  said  mortgage  of  C.  P.  Mc- 
Can  ;  and  inasmuch  as  McCan's  mortgage  was  given  to  secure  a  debt 
for  which  she  was  primarily  liable  in  part ;  and  inasmuch  as  her  ven- 
dor's privilege  only  rested  upon  six- twenty-fifths  of  said  plantation,  it 
follows  that  the  sum  of  $10,817.20  should  be  deducted  from  said  bal- 
ance of  $13,435.50,  leaving  for  pro  rata  distribution  the  sum  of 
$2,617.78. 

2.  '*  That  McCan  holding  subsequent  mortgages  upon  said  planta- 
tion, and  Ernestine  Reggio  holding  a  vendor's  privilege  only  upon  six 
twenty-fifths  thereof,  she  is  entitled  to  $628.26  only  of  said  residuum, 
which  respondent  has  always  been  ready  and  willing  to  pay,  with  8 
per  cent  per  annum  interest  from  June  17,  1882." 

There  was  judgment  for  plaintiff  for  the  full  amount  claimed,  and 
defendant  has  appealed. 

The  determination  of  the  cause  rests  entirely  upon  the  construction 
of  the  clause  in  the  act  of  the  17th  March,  1880,  quoted  above,  con- 
taining the  waiver  or  renunciation  of  Miss  Ernestine  Reggio  in  favor 
of  McCan. 

Construed  in  connection  with  the  circumstances  preceding  and  at- 
tecding  the  execution  of  the  act  as  disclosed  by  the  record,  we  find  no 
difficulty  in  discovering  what  we  conceive  to  be  the  motive  that 
prompted  its  execution,  and  its  real  meaning  and  intent. 

The  mortgage  given  to  McCan  by  the  three  Reggios  named,  though 
given  on  the  entire  plantation,  operated  only  on  nine  twenty-fifths 
of  it,  that  being  the  extent  of  their  interest  in  it.  There  w<is  an  out- 
standing interest  belonging  to  Miss  Ernestine  Reggio  of  six-twenty- 
fifths  of  the  property.  Miss  Reggio  evidently  desired  that  McCan's 
debt  should  be  fully  secured,  and  the  reason  why  she  so  wished  is  ex- 
plained in  the  writing,  being  as  therein  stated,  that  McCan's  debt 
arose  out  of  matters  with  which  she  had  been  connected  as  part  owner 
of  the  land,  and  the  assumption  of  her  indebtedness  by.her  co-owners 
and  her  acquittance  and  discharge  therefrom.  To  remove  any  doubt 
about  the  sufficiency  of  the  security  for  McCan's  debt,  she  agrees  that 
his  mortgage  (quoting)  ''  shall  have  preference  and  priorty  of  rank 
uid  privilege  over  the  mortgage  and  vendor's  privilege  herein 
31 
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granted/^  This  mortgage  and  privilege  was  the  first  mortgage  and 
privilege  upon  the  interest  of  Miss  Reggio's  in  the  land.  She  waived 
its  rank  in  favor  of  McCan,  and  by  this  act  also  subjected  her  interest 
in  the  land  to  the  mortgage  given  by  her  co-proprietors  over  the  resi- 
due of  the  plantation,  and  which  bnt  for  this*  act  would  be  free  from 
the  mortgage. 

The  only  purpose  of  this  contract  on  the  part  of  Miss  Reggio  was  to 
secure  the  identical  debt  for  which  the  mortgage  had  just  been  ex- 
ecuted by  the  other  proprietors.  It  looked  to  none  other  and  certainly 
could  not  have  referred  to  any  subsequent  moii;gage  that  McCau  might 
have  on  the  land,  and  which  at  the  time  of  her  contract  was  not  even 
in  existence.  Nor  did  she  bind  herself  personally  for  the  debt,  but 
her  engagement  was  strictly  limited  by  the  language  of  the  act  to 
giving  the  preference  to  McCann's  mortgage  over  tlie  portion  of  the 
land  on  which  her  own  mortgage  and  vendor's  privilege  rested.  And 
what  was  the  full  scope  of  her  obligation  under  this  waiver  or  renun- 
ciation t  It  was  simply  that  any  deficits  tht^re  might  be  after  exhaust- 
ing the  mortgaged  property  of  iiis  debtors,  should  be  made  good  out 
of  the  proceeds  of  her  portion  of  the  land  on  which  htv  mortgage  and 
privilege  operate.  This  is  plainly  the  full  extent  of  Miss  Reggio'^ 
liability,  without  invoking  or  considering  the  elementary  rule  of  con- 
struction substantially  to  the  effect  that  if  from  the  language  of  a 
written  instrument  any  doubt  can  exist  as  to  the  fact  of  liability  or  ex- 
tent of  the  liability  of  an  obligor,  it  must  be  construed  most  favorably 
to  such  obligor. 

The  mortgage  of  McCan  was  enforced  against  the  plantation  and  it 
was  sold.  The  debt  was  then,  with  interest  and  costs,  $10,817.70. 
The  property  brought  $16,700.  From  this  total  was  deducted  $3264.50, 
leaving  for  distribution  in  thejsheriff^s  hands  $13,435.50.  Out  of  this 
McCan's  entire  debt  was  paid,  leaving  a  balance  of  $2617.80.  This 
balance  the  plaintiff,  as  the  legal  representative  of  Ernestine  Reggio, 
claims  should  be  applied  to  paying  the  mortgage  and  privilege  in  favoi 
of  her  estate  and  the  defendant,  McCan,  contends  that  nineteen 
twenty  fifths  of  this  residuum  should  be  applied  to  the  extinguish- 
ment of  his  subsequent  mortgage  on  the  property,  leaving  to  the  plain- 
tiff only  the  excess  of  such  proceeds  over  such  mortgagee,  amounting 
to  $628.26. 

The  judge  of  the  first  instance  rejected  this  contention  or  propo- 
sition and  gave  judgment  in  favor  of  the  plaintiff  for  this  balance  or 
residuum  after  the  full  satisfaction  of  McCan's  mortgage.  We  think 
the  judge  was  right,  and  his  judgment  is  affirmed. 
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State  ys.  Young. 

No.  10,156. 
State  op  Louisiana  vs.  Jessie  Young.  140  4^1 

In  oonsidering  bills  of  exception  which  contain  conflicting  recitabi  by  connsel  and  by  the 
trial  Jndge,  the  Sapreme  Court  will  be  guided  by  the  statemente  made  by  the  Judge. 

APPEAL  from  the  Fifteenth  Judicial   District  Court,  Parish  of 
St.  Landy.    Lewis^  J. 

M,  J»  Cwmingham,  Attorney  General,  and  John  N,  Ogden,  District 
Attorney,  for  the  State. 

E.  P.  Veaeie  and  Ch€U,  W,  Duray  for  defendant. 


Tlie  opinion  of  the  Court  was  delivered  by 

Poch£,  J.  Appellant,  who  was  convicted  of  manslaughter  under 
an  indictment  for  murder,  complains  of  an  erroneous  ruling  of  the 
trial  judge  made  under  the  following  circumstances  : 

Daring  the  examination  of  a  State  witness,  who  was  a  deputy 
sheriff^  the  district  attorney  asked  him  the'lf olio  wing  question  : 

''Did  the  accused  run  away  when  he  struck  the  man  ?'*  To  which 
the  witness  gave  the  following  answer:  ''  I  was  so  informed  when  I 
first  arrived  at  the  place  where  the  killing  was  done." 

The  bill  informs  us  that  counsel  for  the  accused  objected  to  the 
evidence,  but  the  recital  is  conOicting  as  to  the  precise  objections 
which  they  urged. 

That  part  of  the  bill  which  was  drawn  by  the  attorneys  of  the 
defendant  contains  the  statement  that  the  objections  were  that  the 
evidence  was  inadmissible,  because  it  was  parol  testimony,  and 
because  it  was  hearsay. 

But  the  latter  portion  of  the  statement  is  denied  by  the  trial  judge, 
who  declares  very  emphatically  that  the  only  objection  urged  by 
counsel  was  the  ground  that  flight  could  not  be  proved  by  parol 
testimony. 

Thus  the  case  presents  one  of  those  frequently  occurring  and  withal 
very  unpleasant  conflicts  of  statements  between  counsel  and  the 
trial  judge. 

In  keeping  with  the  well  established  rule,  we  must  be  guided  by  the 
statement  which  emanates  from  the  judge. 

We  can  but  repeat  here  what  we  said  in  the  case  of  Waggoner,  39 
Ann.  920 :  ''  With  due  deference  to  counsel,  we  must  be  guided  by 
the  bill  which  is  the  recital  of  the  incident  under  the  signature  of  the 
trial  judge.    We  have  had  frequent  occasions  to  announoe  and  to 
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follow  this  rule,  which  we  feel  compelled  to  adhere  to,  as  long  as 
proper  meaos  are  not  resorted  to  or  provided  for  the  purpose  of 
adjusting  differences  [of  that  nature  which  arise  between  judge  and 
counsel." 

Under  the  judge's  version,  the  objection  remains  without  force,  as 
it  is  clear  that  parol  testimony  is  competent  to  prove  flight  of  an 
accused  in  a  criminal  trial. 

Defendant's  counsel  had  reserved  two  other  bills,  but  as  they  do  not 
refer  to  either  of  them  in  their  brief,  we  pass  them  over  ^ith  like 
silence. 

Judgment  afiSrmed. 


I  44    4?<i 

1^0^  No.  10,139. 

^W^l  Succession  of  Mrs.  Minerva  Sparrow.— Opposition  to  Accounts 

114    823\ 

AND  Tableaux  op  Chris.  Chaffe,  Jr.,  Administrator,  and 

Heirs  of  Mrs.  M.  Sparrow   vs.   Chris.  Chaffe,  Jr.,  Admin. 

istrator. 

(Consolidated.) 

An  AdminUtrator  is  entitled  to  credit  for  moneys  pai^  oat  for  the  repair  or  preservatioa  of 
plantation  buildings  and  maoHinery,  also  for  insurance  on  gin-house,  though  the  policy 
issued  in  the  name  of  the  factor  or  commission  merchant  for  the  estate. 
A  daughter  of  the  intestate,  who  occupies  with  her  minor  children  a  plantation  dwelling-^ 
house,  should  not  be  charged  rent,  where  she  has  not  contracted  to  do  so,  and  where  the 
building  is  not  needed  for  the  administrator  or  a  tenant  and  is  not  required  for  the 
cultivation  of  the  plantation . 
Where  an  administrator  has  conducted  planting  operations  and  a  mercantiie  business  on 
account  of  the  succession,  and  two  of  the  three  legal  heirs  have  agreed  that  their  shares 
iu  the  succession  shall  be  responsible  for  the  debts  contracted  by  the  administrator  for 
this  unauthorized  cnltiyation  of  the  succession  plantation,  they  do  not  bind  themselves 
personally  for  the  debts,  nor  are  their  shares  liable  for  n;ore  than  a  third  of  the  debts. 
Nor  are  the  heirs  committed  by  such  agreement  to  coriectness  of  the  account  and 
estopped  from  disputing  it.    Nor  will  a  judgment  decreeing  the  liability  of  such  shares 
for  the  debt  be  held  as  ret  judicata  against  their  right  to  dispute  it,  or  show  ito  payment 
or  extinguishment. 
Where  the  administrator  has  employed  competent  and  experienced  attorneys,  who  are  fnlly 
capable  alone  to  perform  every  service  reqnired  of  them  pertaining  to  the  regular  and 
usual  administration  of  the  succession,  he  is  not  authorized  to  employ  at  the  expense 
of  the  succession  other  attorneys,  whose  services  are  direeted  mainly  to  the  enforcement 
of  a  large  claim  against  the  succession  in  favor  of  a  firm  of  which  the  administrator  is 
a  member.    Their  lee  is  not  a  proper  charge  against  the  succession. 
The  entile  commissions  of  an  administrator  of  a  large  ancceesiou  aro  not  properly  exigible 
before  the  administration  is  terminated.    Prior  to  this  his  commissions  on  sums  received 
and  distributed  should  be  paid,  and  his  rights  as  to  the  residue  reserved  for  his  final 
account.    He  is  entitled  to  commissions  on  the  rentals  of  the  plantation,  though  leased 
by  himself. 
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A    PPEAL  from  tlie  Eighth  Judicial  District  Court,  Pariph  of  East 
lX.    Carroll.     BeUmey,  J. 


TT.  G.  Wylejff  F.  F,  Montgomery  and  B,  JD.  Farrar  for  Opponents  : 

1.  Where  tiiere  is  do  will,  heirs  can  at  any  time  take  possession  of  the  sncoesslon  on  giying 
security  to  the  creditors  of  the  snccession,  if  they  require  it.  Minor  heirs  may  he 
legally  pot  in  possession  the  same  as  the  major  heirs.  34  A  nn  370 ;  35  Ann.  56,  320  ;  31 
Ann.  376;  29  Ann.  347;  30  Ann.  93,  138.  178  ;  10  Ann.  160. 

3.  Heiia  can  take  possession,  under  Article  1013  B.  C.  C,  before  the  estat«  is  wound  up 
and  debts  paid.  Soye  vs.  Price,  30  Ann.  96;  87  Ann.  686;  36  Ann.  235,  335;  39  Ann. 
347,  837 ;  30  Ann.  144.  See  also  Succession  of  B.  S.  Powell,  Van  Bibber  vs.  Cosley, 
Admr.,  38  Ann.  — . 

3.  A  succession,  a  juridical  person,  cannot  contract  debts  without  authority  of  court,  and 
the  administrator  cannot,  of  his  own  motion,  imperii  the  succession  by  engaging  in  mer> 
Entile  and  planting  pursuits ;  he  can  bind  himself  and  the  major  heirs,  if  they  are  his 
snretiee  or  guarantors,  but  such  debt,  not  owing  by  the  estate,  cannot  be  set  down  on 
the  tableau.  83  Ann.  189,  428  ;  35  Ann.  563 ;  31  Ann.  387  ;  23  Ann.  373;  34  Ann.  83 ;  36 
Ann.  680. 

4.  As  the  debts  of  a  maior  heir,  whether  as  principal  or  surety,  are  distinct  from  the  debts 
of  the  succession,  they  cannot  be  set  down  on  the  tableau  and  tried  in  the  coneurtui, 
which  is  a  probate  proceeding ;  the  obligations  of  such  mf^or  heir,  whether  as  principal 
or  surety,  are  personal  to  him,  and  he  should  hare  the  right,  when  sued  in. a  court  of 
competent  jurisdiction,  to  plead,  answer,  or  demur,  to  file  a  reconventional  demand  (if 
he  has  one),  and  he  should  not  be  condemned  without  a  hearing  under  the  pretense  of 
an  estoppel.    2  Ann.  413 ;  5  N .  S.  53'.». 

J.  M.  Keniiedy  for  John  Chaffe  &  Sons,  Appellees. 
Montgomery  dt  Bansdell  for  Administiator,  Appellee  : 

1 .  It  is  the  duty  ^of  an  administrator  of  a  succession  to  make  all  repairs  to  succession 
property  that  are  absolutely  necessary  to  preserve  the  property  fh>m  destruction,  and 
he  is  entitled  te  be  paid  by  the  succession  for  all  such  repairs.  See  Arts.  1147  and  3314 
C.  C, ;  33  Ann.  745 ;  34  Ann.  253. 

3.  If  an  administrator  allows  property  of  a  succession  to  be  lost  and  destroyed  by  his 
neglect  to  make  usual  and  customary  repairs,  he  will  be  personally  liable  to  the 
succession  for  the  loss. 

3.  A  lessor  is  bound  to  make  all  repairs  that  incidentally  become  necessary,  and  result 
from  decay.  If  lessor  refuses  or  neglects  to  make  necessary  repairs,  the  lessee  may 
make  them  and  deduct  from  the  rent.  Art.  3692  etseq.  C.  C. ;  36  Ann.  888,  Boss  vs. 
Znntx. 

4  Where  the  qualities  of  lessor  and  lessee  are  united  in  the  same  person,  through  his 
representatiTe  and  his  individual  capacity,  it  would  be  a  vain  thing  for  the  lessee  to  put 
the  lessor  in  default  before  making  necessary  repairs.  Sence,  default  would  not  be 
necessary  in  such  a  case. 

5.  A  lessee  has  a  right  to  remove  all  movable  improvements  placed  by  him  on  leased 
property.    36  Ann.  888,  Boss  vs.  Zuntz. 

6.  An  administrator  in  the  exercise  of  a  sound  discretion  may  insure  property  under  his 
administration  belonging  to  a  succession,  and  the  costs  must  be  borne  by  the  succession. 
2  B.  103 ;  3  Ann.  396 ;  13  Ann.  96. 

7.  Heirs  who  occupy  a  portion  of  the  succession  property  are  liable  for  the  rents.  87 
Ann.  550 :  30  Ann.  1138. 
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8*  An  administrator  may  retain  property  of  a  sacoeaeion  in  his  hands  ontil  his  acconnta  are 
finally  homologated  and  all  his  claims  against  the  sncoession  paid.  A.rt.  1007  G.  P. ;  4 
Ann.  9S3,  bacoession  of  George. 

9.  To  terminate  the  existence  of  a  saccession,  all  the  heirs  must  be  »ui  jwrU,  and  have 
capacity  to  render  themselves  unconditionally  Uable  for  the  saccession  debts.  This  a 
minor  caanot  do.    30  Ann.  388,  743. 

10.  While  a  saccession  is  ander  administration,  the  heirs  have  no  right  to  interfere  with  it, 
and  have  nothing  to  claim  an  til  the  debts  are  paid  and  the  saccession  legally  terminaled. 
31  Ann.  495,  Gestae  vs  Florane 

11 .  In  fixing  the  valae  of  attorney's  fees,  the  conrt  will  look  into  the  whole  record,  and  two 
fftosors  will  enter  into  the  discnssion  :  One  is  the  extent  and  kind  ef  service,  and  the 
labor  incident  to  its  rendition ;  the  other  is  the  ability  of  the  party  who  is  liable  to  pay. 
81  Ann.  687,  Callom  vs.  Mock;  30  Ann.  336;  31  Ann.  130,  Saccession  of  Linton. 

12.  When  it  appears  that  the  services  of  an  attoiney  in  settling  ap  the  complicated  afllsirs 
of  a  saccession  have  been  loog  continaed,  wisely  directed,  and  valnable,  the  court  will 
be  gaided  as  to  the  money  valae  of  his  services  (in  the  absence  of  special  agreement  as 
to  his  fees,  and  of  specific  evidence  as  to  extent  of  his  services)  by  the  opinion  of  the 
local  bar  to  which  he  belongs.    Saccession  of  Jackson,  30  Ann.  463. 


The  opinion  of  the  Court  wae  delivered  by 

Todd,  J.  To  understand  fully  the  issues  involved  in  these  cases,  a 
brief  reference  is  necessary  to  a  case  which  was  before  this  Court  last 
year,  entitled  '*  Succession  of  Mrs.  Minerva  Sparrow  \  Opposition  to 
accounts,  etc. ;  Decker,  Guardian,  vs.  C.  Chaffe,  Jr.,  Administrator,^ 
and  reported  in  the  39  Ann.  p.  696. 

From  the  decree  then  rendered  we  quote  as  follows : 

'*  It  is  ordered,  adjudged  and  decreed  that  the  two  provisional 
accounts  of  administration  herein  rendered  and  filed  by  Chris.  Chaffe, 
Jr.,  administrator,  and  the  tableau  of  debts  charged  against  said  suc- 
cession, also  presented  by  said  administrator,  be  and  the  same  are 
hereby  each  and  all  annulled,  cancelled  and  rejected,  under  and  subject 
to  the  rights  hereinbefore  reserved  in  favor  of  said  administrator  and 
the  firm  of  John  Ohaffe  dt  Sons  touching  their  claims  against  the  two 
heirs  df  age  for  moneys  advanced  and  for  expenses  of  cultivating  the 
succession  plantations,  and  in  favor  of  the  administrator  for  moneys 
advanced  for  the  maintenance  of  the  minor  heirs — Mary  and  Kate 
Decker. 

"  It  is  further  ordered  that  Chris.  Chaffe,  Jr.,  administrator,'  be 
required  to  present  forthwith  a  provisional  account  of  administration 
and  tableau  of  debts  which  may  be  due  by  said  succession,  from  which 
he  shall  exclude  as  debts  due  by  said  succession  all  expenses  incurred 
in  the  cultivation  of  succession  plantations,  either  by  himself  or 
Edward  Sparrow,  former  administrator  of  said  succession,  and  all 
items  of  indebtedness  due  to  John  Chaffe  &  Sons,  either  by  A.  M. 
Ashbridge  or  by  Edward  Sparrow  personally.'' 
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To  ODderstand  fully  the  nature  of  the  reservation  made  in  this 
decree,  it  appears  from  the  report  of  that  case  that  in  the  account 
filed  by  the  administrator  a  large  indebtedness  was  charged  against 
the  soccession  of  Mrs.  Sparrow  in  favor  of  John  Chaffe  &  Sous  in- 
cnrred  in  the  cultivation  of  a  number  of  succession  plantations  by 
Edward  Sparrrow,  the  surviving  husband  of  the  deceased,  and  former 
administrator  of  her  succession,  and  by  Chaffe,  the  present  adminis- 
trator, which  was  decided  to  have  been  unequal  and  unauthorized.  It 
was  claimed,  however,  that  two  of  the  heirs  of  age  of  the  said 
deceased — Mrs.  Foster  and  Mrs.  Ashbridge — had,  by  a  written  agree- 
ment, made  thetnselves  responsible  for  this  laige  debt  to  the  extent  of 
their  interests  in  the  succession. 

This  fact  is  referred  to  in  the  body  of  our  former  decree  and  the 
reservations  further  explained  in  the  following  language  (quoting) : 

"  We,  therefore,  deem  it  our  duty  to  reserve  the  rights  of  John 
Chaffe  &  Sons  and  of  the  present  administrator,  to  enforce  their 
respective  claims  against  the  two  heirs  of  age,  on  account  of  the 
latter's  liability  for  expenses  incurred  in  the  cultivation  of  the  planta- 
tions of  the  succession,  by  proper  proceedings,  in  due  course  ofadmin- 

After  the  case  was  remanded  under  this  decree,  the  heirs  of  Mrs. 
Sparrow  filed  a  petition  to  be  recognized  as  her  lieirs  at  law,  and  to  be 
put  in  possession  of  her  succession,  and  that  Chaffe,  administrator,  be 
ordered  to  render  an  account  of  his  administration. 

In  this  proceeding  for  recognition,  and  to  be  put  in  possession,  John 
Chaffe  &  Sons  intervened  and  opposed  the  major  heirs,  Mrs.  Foster 
and  Mrs.  Aehbridge,  going  into  possession  of  the  estate,  unless  they 
first  paid  his  claim  against  them,  or,  in  the  alternative,  gave  security 
for  its  payment. 

The  filing  of  this  intervention  was  excepted  to  on  the  ground  that 
John  Chaffe  &  Sons,  not  being  creditors  of  the  succession  of  Mrs. 
Sparrow,  they  were  without  interest  to  intervene  in  this  proceeding 
or  any  other  relating  to  her  succession. 

The  exception  was  overruled  and  the  intervention  allowed. 

On  the  5th  of  August,  1887,  Chaffe,  administrator,  filed  an  account, 
and  snbsequently  a  supplemental  account,  and  two  tableaux — one 
tableau  purporting  to  represent  or  show  the  debts  against  the  succes- 
sion as  a  legal  entity,  and  the  other  the  debt  referred  to  in  the  reserva- 
tion made  in  the  previous  decree,  for  which  the  heirs  of  age,  or  rather 
their  shares  in  the  succession,  were  claimed  to  be  liable. 

This  item  is  mentioned  and  described  in  the  tableau  thus: 
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"  Claim  of  John  Chaffe  &  Sons,  for  expenses  incurred  in  tbe  culti- 
vation of  the  succession  plantations  by  Edward  Sparrow,  former 
administrator,  as  set  fortb  and  ordered  in  said  decree,  one-half  thereof 
to  be  paid  out  of  the  share  of  said  Mrs.  Foster  and  said  Mrs.  Ash- 
bridge,  respectively,  viz :  $21,000.05  out  of  each  of  said  shares,  equal 
to  $42,000.04." 

In  the  account,  the  administrator  charged  himself  for  rent  of  plan- 
tations from  1883  to  1887,  inclusive,  and  a  few  debts  collected,  amount- 
ing in  all  to  $19,008.28.  He  credits  himself  with  payment  made  on 
account  of  repairs,  taxes,  attorneys^  fe«'s,  costs,  commissions,  etc., 
amounting  to  $12,227.53,  leaving  a  balance  in  his  hands  of  $6780  for 
distribution  among  the  heirs.  This  sum  he  proposes  to  divide  into 
three  equal  parts,  and  to  credit  Die  portion  thereof  of  the  minors  to 
aceount  of  advances  made  to  them  by  the  administrator  for  their 
maintenance,  and  those  of  the  major  heirs,  Mrs.  Foster  and  Mrs.  Ash- 
bridge,  to  the  plantation  account  in  favor  of  John  Chaffe  &l  Sons, 
under  their  agreement  subjecting  their  shares  in  the  estate  as  security 
for  the  debt. 

These  accounts  and  tableau  of  the  administrator  were  opposed  by 
the  major  heirs  and  tutor  of  the  minors,  the  opposition  extending  to 
the  entire  accounts,  save  as  to  certain  items  admitted  to  be  correct. 

The  opponents  further  charge  maladministration  and  mismanage- 
ment on  the  part  of  the  administrator. 

They  are,  in  substance,  that  the  succession  owed  no  debts  when  it 
was  opened,  but  after  seven  years  of  administration,  the  administra- 
tor reports  the  debt  of  the  succession,  or  of  the  heirs,  at  $51,831.13. 

That  the  gross  revenues  since  August,  1883,  when  the  present 
administrator  took  charge,  aggregated  only  $14,564.84,  against 
expenses,  as  alleged,  of  $20,254.84. 

It  is  further  charged  that  the  standing  crops  on  the  succession  plan- 
tations on  the  5th  of  August,  1883,  when  the  administrator  went  into 
possession,  were  inventoried  and  appiaised  at  $16,780.50,  and  a  stock 
of  goods  in  the  Midland  store  was  inventoried  at  $1379.65,  of  which 
the  administrator  makes  no  account  whatever. 

Mts.  Foster  and  Mrs.  Ash  bridge  made  special  opposition  to  the 
claim  or  charge  of  John  Chaffe  &  Sons,  directed  against  their  shares 
in  the  succession,  on  the  ground  that  such  a  claim  was  improperly 
included  in  the  administrator's  account;  that  it  was  in  the  nature  of  a 
demand,  and  against  them  as  heirs,  and  not  against  the  succession, 
and  one,  which  it  had  been  decreed,  the  succession  did  not  owe,  and, 
therefore,  could  not  be  legally  urged  in  a  probate  proceeding,  nor 
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f  Dter  into  ao  administrator's  account.  That  tlie  alleged  indebtedness 
is  charged  t»  gloho  wherever  they  were  entitled  to  be  iuformed,  by 
proper  proceedings,  of  the  precise  natare  of  the  demand  and  to  have 
oyer  of  the  accounts  on  which  it  was  based,  and  further  entitled  to 
plead,  answer  or  demur,  after  having  been  regularly  sued,  and  ought 
not  to  be  condemned,  without  a  hearing  and  without  trial,  in  a  court 
of  ordinary  jurisdiction.  Subject  to  this  exception,  they  answered, 
denying  the  existence  of  the  debt,  and  charging  that  the  claim  was 
false  and  fraudulent  throughout.'' 

It  was  alfo  charged  by  them  that  certain  writings,  designated  as  X, 
Y  and  Z,  on  which  the  liability  of  their  interests  in  the  succession  to 
John  ChafFe  &  Sons  purports  to  be  founded,  were  signed  by  them  in 
error — an  error  induced  by  the  false  and  fraudulent  representations  of 
Cbaffe,  administrator,  and  one  of  his  attorneys.  That  they  were  made 
to  believe,  by  these  representations,  that  the  succession  of  their 
mother,  Mrs.  Minerva  Sparrow,  was  largely  indebted  to  said  firm  of 
John  Chaffe  &  Sons,  and  that  their  only  hope  or  chance  for  realizing 
anything  from  the  succession  was  by  executing  these  agreements  pur- 
porting to  bind  their  said  interests  as  surety  for  advances  and  «upplie8 
made  to  the  plantation  by  the  firm  of  John  Chaffe  &  Sons. 

Mrs.  Foster,  in  her  own  behalf,  further  represents,  in  substance, 
that  she  was  induced  by  like  false  and  fraudulent  representations,  by 
the  same  parties,  to  consent  to  tlie  preparation  and  filing  of  an  inter- 
vention in  the  proceeding  relating  to  the  provisional  account  and 
tableau  filed  by  Chaffe,  administrator,  in  1885,  by  wliich  it  is  sought  to 
establish  the  liability  aforesaid  for  the  acts  and  gestion  of  her  father' 
Edward  Sparrow,  decreeing  his  irregular  administration  of  her  mother's 
succession,  and  hit  illegal  cultivation  of  the  plantations  of  the  estate. 
She  avers  that,  owing  to  said  misrepresentations  and  deceptions  prac- 
ticed upon  her,  that  she  is  in  no  way  bound  by  said  pretended  inter- 
vention. 

Pleas  of  res  judicata  and  estoppel  were  filed  against  the  major  heirs, 
under  which  it  was  contended  tliat  they  were  debarred  from  disputing 
the  coiTectness  of  the  claim  urged  against  them  or  the  mode  of  its 
prosecution. 

These  pleas  were  sustained. 

The  proceeding  of  the  heirs  to  be  put  in  possession,  and  their  oppo- 
sition to  the  accounts  and  tableaux  were  consolidated  and  tried  to- 
gether and  judgment  rendered  substantially  as  follows  : 

The  account  and  tableau  were  approved  and  homologated  except  as 
to  certain  charges  of  insurance  and  expenses  growing  out  of  the  plant- 
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ing  operations.  araoiintiDg  in  all  to  $466.36,  and  the  tableau  was 
amended  by  rejecting  the  claim  of  D  B.  H.  Cbaffe  for  attorney  fee ; 
by  reducing  the  fee  of  Montgomery  and  Randdell  from  $4117.50  to 
$2862.75,  and  the  commissions  of  the  administrator  from  $2134.42  to 
$1680.40,  and  in  all  other  respects,  the  account,  as  relates  to  the  suc- 
cession, was  approved  and  homologated.  The  pleas  of  res  adjudicata 
and  estoppel  and  prescription  were  sustained.  Mrs.  Foster  and  Mrs. 
Ashbridge  were  each  condemned  to  pay  $21,000  to  John  Cbaffe  & 
Sons,  and  said  amonnts  were  made  a  charge  against  their  respective 
shares  in  the  estate  of  Mis.  Minerva  Sparrow,  to  be  paid  after  the  set- 
tlement of  the  debts  of  the  succession,  and  the  administrator  ordered 
to  retain  the  amounts  owing  them,  and  also  the  amounts  due  by  the 
minor  heirs,  advanced  for  their  maintenance. 

The  demand  of  the  heirs  to  be  put  in  possession  of  the  estate  was 
rejected  except  on  condition  of  their  giving  bond  to  secure  the  debts 
recognized  against  their  respective  shares. 

From  this  judgment  the  heirs  of  Mrs.  Sparrow  appealed,  and  also 
D.  B.  H.  Chaffe,  whose  claim  for  an  attorney's  fee  was  rejected.  In 
this  court  Chris.  Chaffe,  administrator,  in  answer  to  this  appeal,  prays 
the  amendment  of  the  judgment  by  allowing  the  items  of  his  account 
rejected  by  the  lower  court,  being  for  $414  80  for  insurance  in  gin- 
house,  $750  charged  by  the  administrator  against  Mrs.  Ashbridge  for 
rent  of  a  plantation  dwelling-house. 

I. 

Account  of  administrator  filed  5  August,  1887,  and  opposition  there- 
to and  supplemental  account.  ' 

The  administrator  charges  himself  with  $19,008.29,  being  almost  ex- 
clnsively  for  rents  of  plantation  from  July  5,  1883,  to  and  including 
the  year  1887,  at  $4000  per  annnm- the  rental  fixed  by  our  former 
decree 

He  credits  himself  for  payment  made  on  account  of  the  succession 
with  $12,227.53,  leaving  a  balance  in  his  hands  of  $6780.76,  which  he 
proposes  to  apply  towards  tlie  payment  of  the  debts  of  the  heirs. 

Of  these  credits  the  opponents  admit  the  correctness  of  $6090.36, 
leaving  in  dispute  $6137.17. 

The  main  items  opposed  are  those  for  repairs,  attorney  fees  and 
commission  of  administrator. 

(a)  The  contention  of  the  opponents  is  that  none  of  the  credits 
claimed  for  repairs  and  improvements  should  be  allowed  for  the  reason 
that  by  the  terms  of  the  decree  of  this  court  the  credit  of  the  admin- 
istrator were  restricted  to  taxes  paid  and  commissions,  the  language 
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of  the  decree  beiDg :  ^'That  he  shall  charge  himself  as  rent  for  the 
plantations  and  their  appurtenances  during  the  whole  time  he  culti- 
vated them  at  the  rate  of  $4000  per  annum  for  the  whole^  subject  to 
deduction  of  taxes  and  administrator's  commissions. 

It  is  proved  to  our  satisfaction  that  all  the  repairs  made  and  paid 
for,  which  compose  the  items  objected  to,  were  such  repairs  as,  in  our 
opinion,  were  necessary  for  the  preservation  of  the  plantation  build- 
ings and  machinery. 

Independently  of  the  decree  referred  to,  it  was  the  dnty  of  the  ad- 
ministrator to  preserve  tbe  property  and  defi'ay  the  expenses  for  such 
preservation  ',  and  to  find  in  the  decree  any  prohibition  of  an  expendi- 
ture for  such  an  essential  purpose  would  be  giving  too  narrow  a  con- 
stmctioD  to  itA  language.  The  judge  a  guo  rejected  the  oppodition  to 
this  item,  and  we  shall  not  disturb  his  ruling  on  this  point. 

The  credit  claimed  for  insurance  on  the  gin -house  was  of  a  like 
character  as  those  for  necessary  repairs,  but  the  judge  rejected  this 
charge,  and  there  is  a  prayer  for  an  amendment  in  this  respect.  It  is 
objected  to  on  the  ground  that  the  policy  issued  in  favor  of  John 
Chafife  &  Sons,  but  the  evidence  makes  it  certain  that  though  thus 
issned,  the  property  covered  by  the  insurance  was  the  gin-house  on  ' 
one  of  the  succession  plantations,  and  the  succession  should  pay  it ; 
and  the  amendment  is  allowed.    The  amount  of  the  item  is  $414.80. 

(t)    The  attorney  fees  charged  are  as  follows : 

Montgomery  &  Ransdell $6,017  05 

Leas  amount  paid ' 900  00 

Balance  claimed $4,170  00 

Bayne  &  Dengr6 250  00 

D.  B.  H.  Chaffe 250  00 

Total $5,617  00 

The  fee  of  Montgomery  &  Ransdell  was  reduced  to  $2862,  and,  add- 
ing the  $900  already  paid,  made  it  $3762.75. 

A  great  deal  of  the  litigation  attending  the  settlement  of  this  suc- 
cession has  been  caused  by  the  attempt  to  enforce  against  the  succes- 
sion the  personal  debt  of  Gen.  Sparrow,  contracted  during  and  on  ac- 
count of  his  unauthorized  cultivation  of  the  succession  plantations, 
and  which  debt  was  rejected  by  our  former  decree  a<i  a  charge  against 
Mrs.  Sparrow's  succession.  Therefore  the  professional  services  of 
these  attorneys  in  this  respect,  at  least,  cannot  be  regarded  as  enur- 
ing to  the  benefit  of  the  succession. 
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We  have  carefully  examined  the  record  aDdcooBidered  the  proceed- 
ings with  special  reference  to  making  a  just  estimate  of  the  services 
rendered  by  these  gentlemen,  and  we  think  they  should  be  allowed  a 
fee  of  $3250,  and  deducting  the  $900  received  by  them,  would  leave  a 
balance  due  them  of  $2350;  this  to  include  services  rendered  and  to 
be  rendered  in  the  settlement  of  the  succeRsion,  and  the  judgment  ap- 
pealed from  must  bo  amended  conformably  to  this  conclusion. 

The  fee  of  D.  B.  H.  Chaffe  was  properly  rejected.  His  services  were 
directed  towards  supporting  the  claim  of  John  Chaffe  &  Sons,  and 
there  was  no  need  of  liis  help  in  any  way  relating  to  the  usual  and  re- 
quired services  of  attorney  attending  the  administration  of  succes- 
sions. The  regular  attorneys  of  succession  were  able,  skillful  and 
fully  competent  of  themselves  to  discharge  the  duties  and  responsi- 
bilities pertaining  to  their  employment. 

The  fee  of  Messrs.  Bayne  &  Denegr6  was  for  services  rendered  the 
administrator.  They  were  doubtless  valuable  to  him  and  to  the  suc- 
cession, but  they  were  not  in di sponsible,  and  were  in  the  line  of  those 
services  which  strictly  devolved  upon  the  regular  attorneys  of  the  suc- 
cession, and  which  the  administrator  should  have  required  of  them. 
If  he,  a  non-resident  of  the  parish  where  the  succession  was  opened, 
accepted  the  administration  of  it,  and  found  it  a  matter  of  convenience 
to  consult  attorneys  at  the  place  of  his  residence  instead  of  the  regu- 
lar attornc-ys  for  the  succession,  the  charge  should  not  fall  on  the  suc- 
cession, especially  in  view  of  the  fact  that  a  full  and  adequate  compen- 
sation was  allowed  the  latter  for  all  services  required  in  the  adminis- 
tration of  the  succession.  This  charge,  therefore,  should  have  been 
rejected. 

(c)  The  commissions  charged  by  the  administrator  amount  to 
$5,017.05.  The  administration  is  not  yet  closed,  and  we  do  not  think 
that  the  succession  should  now  be  taxed  with  the  entire  commissions. 
These  are  only  properly  exigible  upon  a  final  settlement,  to  be  ad- 
justed in  the  tinal  account. 

Without,  therefore,  determining  whether  the  charge  is  correct  or 
not  as  to  the  amount  claimed,  we  think  it  proper  that  the  commissions 
of  the  administrator  at  present  should  be  confined  to  the  sums  re- 
ceived by  him  for  or  on  account  of  the  succession  since  he  took  charge 
of  it.  The  sums  so  refceived  he  reports  at  $14,964.10,  upon  which  he 
properly  charges  a  commission  of  $374,  which  is  approved^  and  the 
right  is  reserved  to  him  to  claim  the  residue  of  his  commissions  to  be 
settled  in  the  final  account. 
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The  acconDt  of  John  Chaffe  and  Sons,  which  was  rejected  by  our 
decree  in  the  former  app6al  as  a  charge  against  the  succession  of 
Mrs.  Minerva  Sparrow,  was  properly  placed  on  the  administrator's 
accoant.  This  became  proper  and  even  necessary  from  the  terras  of 
the  former  decree.  It  is  too  late  to  question  the  correctness  or  pro- 
pi  iety  of  that  decree  in  this  regard.  Whilst  rejecting  the  claim  as  a 
charge  against  Mrs.  Sparrow's  succession,  we  held,  substantially,  that 
the  major  heirs  of  Mrs.  Spariow,  or,  at  least,  their  shares  or  interests 
in  their  mother's  succession  were  surety  for  the  debt  to  be  paid,  if 
required,  in  due  course  of  administration.  That  necessarily  implied 
that  their  shares  in  the  estate  should  be  ascertained  and  fixed  by  the 
final  settlement  of  the  succession  under  administration.  And  until  a 
partition  could  be  made,  of  course,  the  entire  assets  of  the  succession, 
including  the  shares  of  these  heirs,  would  remain  in  the  hands  of  the 
administrator,  who,  by  the  terms  of  the  decree,  was  authorized  to 
apply  them,  as  far  as  might  be  necessary,  to  tlie  payment  of  the 
account  of  John  Chaffe  &  Sons. 

The  judge  a  quo,  however,  seemed  to  consider  that  the  respective 
shares  or  interests  of  these  heirs  were  liable  each  for  one-half  the. 
debt.  This  was  a  mistake.  These  heirs  are  not  personally  bound  for 
any  part  of  the  debt.  Only  their  shares  in  the  succession  are  made 
subject  to  it  under  their  engagement  or  contract.  Had  they  been  per- 
sonally liable  as  heirs,  they  could  only  liave  been  bound  to  the  extent 
of  their  virile  shares,  and  such  shares,  each  being  one-third  of  the 
estate,  there  being  in  all  three  heirs,  are  each  bound  only  for  one-third 
of  the  debt. 

The  plea  of  res  adjudicata  presented  by  the  accountant  was  properly 
sustained,  at  least  to  this  extent,  that  this  claim  of  John  Chaffe  &  Sons 
should  be  placed  on  the  account,  and  settled  contradictorily  with  these 
heirs  in  due  course  of  administration,  and  their  respective  shares  in 
the  succession  to  be  liable  for  the  debt  under  their  guarantee  in  favor 
of  these  creditors.  At  that  time  Mrs  Foster,  one  of  the  heirs,  acqui- 
esced in  this  view  of  the  matter,  but  since  the  decree  was  rendered 
she  has  shifted  her  position  and  seeks  now  to  be  relieved  from  her 
obligation  of  guarantee  or  suretyship  on  the  grounds  of  fraud  and 
error,  of  a  similar  character  urged  by  Mrs.  Ashbridge  in  the  previous 
appeal.  In  that  case  we  passed  on  the  grounds  of  error  and  fraud  set 
up  by  Mrs.  Ashbridge,  and  ruled  that  they  were  insufficient  to  relieve 
her  from  her  agreement.  So,  in  lil^e  manner,  we  have  carefully  con- 
sidered in  the  instant  case  the  fraud  and  error  charged  by  Mrs.  Foster 
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against  the  obligation  as  relates  to  herself,  and  have  reached  the  same 
conclusion  as  we  did  in  relation  to  Mrs.  Ashbridge. 

The  judge,  however,  erred  in  extending  the  scope  of  the  plea 
beyond  this. 

Tliere  was  nothing,  however,  in  our  former  decree  that  adjudged 
these  opponents  or  their  interests  in  their  mother's  succession  to  be 
liable  for  the  claim  or  account  of  John  Chaffe  &  Sons  as  presented  and 
reported  in  the  account,  or  any  portion  of  it.  The  correctness  of  the 
account  as  againpt  any  one  was  not  determined.  In  that  case  it  was 
prosecuted  as  a  just  claim  against  Mrs.  Sparrow's  succession  exclu- 
sively. As  such  it  was  rejected  by  the  court,  with  the  right  reserved 
to  the  creditors  to  prosecute  it  against  her  major  heirs  in  the  manner 
now  being  done  to  the  extent  of  their  interests  in  the  succession. 

The  question  as  to  the  correctness  of  this  account  as  relates  to  these 
opponents  is  still  an  open  one ;  and  the  judge  a  quo  was,  therefore,  in 
error  in  excluding  all  evidence  in  opposition  to  the  claim  or  going  to 
show  its  extinguishment  by  payment  or  otherwise. 

This  refers  especially  to  that  feature  in  the  opposition,  wherein  it 
was  sought  to  charge  the  administrator  with  the  proceeds  of  the  cotton 
crops  growing  on  the  succession  plantations  when  the  accountant 
entered  on  his  administration  and  took  possession  of  the  estate.  The 
cotton  crop  was  alleged  to  have  been  sold  for  $36,000,  and  besides 
there  was  a  stock  of  goods  and  other  things  for  which  an  account  was 
sought  from  the  administrator. 

True,  these  crops  did  not  belong  to  the  succession  of  Mrs.  Sparrow, 
for  which  reason  mainly  an  inquiry  about  them  was  suppressed,  but  it 
was  for  this  verj  reason  that  they  did  not  belong  to  Mrs.  Sparrow's  suc- 
cession, and  consequently  must 'have  belonged  to  Gen.  Sparrow^s 
succef^sion,  that  this  inquiry  sought  should  have  been  permitted. 

These  major  heirs  or  their  succession  interests  are  not  sought  to  be 
held  liable  for  this  indebtedness  by  reason  of  their  heirship  of  their 
mother,  but  solely  on  account  of  their  father's  acts  and  administration. 

Tlie  only  matter  to  be  determined  upon  this  branch  of  the  case  was 
how  much  did  Gen.  Sparrow^  or  his  estate  owe  John  Chaffe  &  Sons  for 
advances  and  supplies  furnished  him  during  his  illegal  administration 
of  the  succession  and  for  the  cultivation  of  its  plantations,  and  for 
which  the^e  heirs  have  bound  their  interests  to  the  extent  stA^ed.  The 
only  way  to  aBcertain  this  indebtedness  was  to  credit  Chaffe  & 
Sons  with  all  they  had  supplied  or  advanced  to  these  plantations  or 
to  Gen.  Sparrow  for  their  cultivation,  and  to  debit  them  with  all  they 
received  in  cotton  or  other  things  from  the  plantations  or  from  Gen 
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Sparrow  or  the  present  administrator.  It  was  only  by  liquidating  this 
indebtedness  between  these  creditors  and  Gen.  Sparrow  that  it  was 
possible  to  ascertain  or  fix  the  amount,  if  any,  for  wliich  the  shares  of 
these  heirs  in  the  succession  of  their  mother  could  be  made  responsible, 
and  ascertain  the  precise  sum  that  the  administrator  was  authorized, 
under  our  previous  decree,  of  applying  to  his  firm's  claim. 

It  was  certainly  not  the  intention  of  this  Court,  whilst  extending  to 
John  Chaffe  &  Sons  the  right  to  prosecute  their  claim  against  these 
heirs  in  this  probate  pioceeding — and  but  for  the  peculiar  exigencies 
of  the  case,  a  very  irregular  proceeding — and  at  the  same  time  deny 
these  parties  the  privilege  of  a  full  inquiry  into  the  merits  of  the 
claim,  and  at  the  same  time  shut  them  off  from  any  and  all  defenses 
they  would  otherwise  be  authorized  to  make  against  it.  No ;  in  remit- 
ting the  parties  to  this  mode  of  proceeding,  it  was  with  a  full  reserva- 
tion of  their  respective  rights  as  plaintiffs  and  defendants,  creditors 
and  debtors. 

III. 

We  think  the  plea  of  prescription  urged  by  the  major  heirs  against 
the  claim  or  account  of  John  Chaffe  &  Sods  was  properly  overruled. 
So  far  as  the  proceeding  then  to  make  liable  their  shares' iu  the  estato 
to  the  payment  of  the  debt,  it  was  not  subject  to  the  terms  of  prescrip- 
tion pleaded  against  it.  Besides,  we  consider  that  prescription  was 
interrupted  by  the  present  and  past  proceedings  taken  by  the  creditors 
looking  to  the  enforcement  and  realization  of  their  claim. 

IV. 

The  judgment  of  the  lower  court  rejected  the  demand  ot  the  heirs 
to  be  put  iu  possession  of  the  estate,  except  on  the  conditions  men- 
tioned—!, e.,  that  the  major  heirs  should  first  pay,  or  give  bond  to 
secure,  the  claim  of  John  Chaffe  to  the  extent  of  their  engagement, 
and  the  minors  should  pay  or  secure  the  advances  made  to  them  by 
the  administrator  since  the  opening  of  the  succession. 

The  right  is  given  by  pristine  law  to  the  heirs  of  a  deceased  person 
to  take  possession  of  his  estate,  though  under  administration,  upon 
paying  the  debts  of  the  estate,  or  giving  the  prescribed  security 
therefor. 

This  right  the  heirs  in  this  instance  would  be  entitled  to  demand, 
except  for  the  obstacle  interposed,  growing  out  of  their  agreement 
respecting  the  indebtedness  of  their  father  to  John  Chaffe  &  Sons,  and 
the  former  decree  of  this  Court  prescribing  the  mode  by  which  that 
agreement  was  to  be  enforced.    The  shares  of  the  heirs  in  the  succes- 
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gioD  of  Mrs.  Sparrow  was  to  be  afcertained  in  the  final  settlement  of 
her  succession,  and  those  shares,  in  due  coarse  of  administration,  were 
to  be  applied,  if  required,  to  the  payment  of  the  debt  in  question. 

To  permit  tliem  to  take  possession  of  the  estate  before  these  condi- 
tions were  fulfilled,  or  they  discharged  therefrom,  would  be  virtually 
to  annul  this  former  decree.  So,  as  to  the  major  heirs,  we  think  the 
conclusion  of  the  judge  was  in  this  regard  wise  and  conservative,  and 
it  will  not  be  disturbed. 

As  to  the  minor  heirs,  however,  their  riglit  to  go  into  possession  of 
the  estate  to  the  extent  of  their  interest  therein,  is  burthened  with  no 
such  abstracts.  They  are  in  no  manner  bound  to  John  Chaffe  &  Sons 
for  this  debt.  All  the  debta  of  Mrs.  Sparrow's  saccession  have  been 
discharged,  or  there  are  funds  to  do  so.  The  minors  may  be  indebted 
to  the  succession  or  the  administrator  for  advances  made  to  them  for 
their  maintenance  ;  but  tliis  does  not  debar  them  from  the  exercise  of 
this  clear  legal  right.  Besides,  even  if  the  law  did  not  provide  ade- 
quate powers  to  enforce  any  claim  the  administrator  might  have 
against  the  minor  heirs,  it  is  evident  that  the  administrator  already  has 
in  liis  hands  funds  that  can  be  applied  to  the  satisfaction  of  any 
demands  against  them.  As  to  the  minor  heirs,  therefore,  the  judg- 
ment must  be  reversed  and  they  put  in  possession  of  the  succession  or 
their  undivided  interests  therein,  subject  to  the  condition  only  that 
they  be  charged  with  one-third  of  the  commissions  of  the  adminis- 
trator  upon  the  entire  succession. 

This  completes  the  review  of  all  the  questions  and  issues  embraced 
in  this  appeal,  and  from  the  conclusions  announced  above  respecting 
some  of  them,  it  will  be  seen  that  it  necessitates  the  remanding  of  the 
cause  for  the  determination,  at  least,  of  some  of  the  matters  in 
controversy. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  in  the  following  particulars,  to- wit: 

1.  That  the  administrator  be  allowed  credit  on  his  account  for  the 
sum  of  $46ti.36,  being  for  insurance  and  repairs  on  plantation  build- 
ings, which  charge  is  now  approved.^  * 

2.  That  the  credit  claimed  for  the  fee  of  Bayne  &  Denegre  be 
rejected. 

3.  That  the  fee  of  Montgomery  &  Ransdell  be  fixed  at  $3250, 
subject  to  a  credit  of  $900  already  paid,  leaving  balance  of  $2350  due. 

4.  That  the  commissions  of  the  administrator  now  exigible  be 
reduced  to  $374,  witli  the  right  reserved  to  recover  the  residue  to 
which  they  may  be  entitled  at  the  final  settlement  of  the  succession. 
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5.  That  the  accouutB  of  the  administrator  mud  tableau  of  debts  bo 
far  as  relates  exclusively  to  his  administratioD  of  the  snccession  of 
Mrs.  MiDerva  Sparrow,  as  thus  amended,  be  approved  and  homolo- 
gated, and  the  judgment  of  the  lower  court,  as  thus  amended,  be 
affirmed. 

6.  That  the  judgment  overruling  the  plea  of  prescription  filed  by 
the  major  heirs  be  affirmed. 

7.  That  the  judgment  so  far  as  it  rejects  the  demand  of  the  m^jor 
heirs  to  be  put  in  possession  of  the  estate,  except  upon  the  terms  and 
conditions  therein  imposed,  be  also  a&rmed;  but  that  in  so  far  as  it 
rejects  the  demand  of  the  minor  heirs  or  their  tutor  to  be  put  in  pos- 
session of  their  interests  therein,  or  to  the  extent  of  their  interests, 
that  it  be  reversed,  and  that  the  said  minors,  through  their  tutor,  be 
put  in  possession,  subject  only  to  the  charge  of  being  liable  for  one- 
third  of  thd  commissions  of  the  administrator  on  the  entire  succession, 
to  be  paid  out  of  their  funds  in  the  hands  of  the  administrator. 

8.  That  the  pleas  of  res  <idjudicata  and  estoppel  against  the  major 
heirs  be  overruled  and  the  judgment  therein  amended  to  the  extent 
expressed  and  indicated  in  the  body  of  this  opinion. 

9.  That  in  all  other  respects  the  judgment  be  annalled,  avoided  and 
reversed,  and  the  cause  be  remanded  to  the  lower  court  for  the  sole 
purpose  of  determining  the  amount,  if  any,  that  the  shares  or  interests 
of  the  major  heirs  of  Mrs.  Minerva  Sparrow,  deceased — Mrs.  Foster 
and  Mrs.  Ashbridge—are  liable  for  to  John  Chaffe  &  Sons  growing  out 
of  their  written  agreement  touching  the  cultivation  of  the  plantations 
of  the  succession  by  Edward  Sparrow  and  Chris.  Chaffe,  administrator, 
and  the  advances  made  and  supplies  furnished  by  said  firm  for  the 
purpose  of  said  cultivation,  and  also  for  adjusting  any  indebtedness 
of  all  the  heirs  for  advances  made  them  by  the  succession  or  by  Chris. 
Chaffe,  administrator,  i-eserviog  to  all  parties  the  right  of  full  inquiry 
relating  to  said  indebtedness  claimed  by  John  Chaffe  &  Sons,  and  the 
benefit  of  all  legal  pleas  and  defenses  germane  thereto,  except  such  as 
may  have  been  passed  on  and  determined  by  this  Court,  and  as  fully 
as  the  same  would  be  permissible  under  the  ordinary  jurisdiction  and 
practice  of  the  courts. 

The  costs  of  both  courts  as  relates  to  the  accounts  and  tableau  per- 
taining exclusively  to  the  succession  and  its  administration  as  an 
entity  be  paid  by  the  succession,  and  all  other  costs  to  abide  the  final 
determination  of  the  controversy  still  left  open  by  this  decree. 
32 
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152    8041 

When  ft  pftrty,  about  to  be  sned,  is  presented  by  bis  adversary  with  a  petition  addressed  to 

a  particular  court,  and  endorses  thereon  his  acceptance  of  service,  waiver  of  citation 

and  confession  of  judgment,  and  when,  two  days  afterward,  said  petition  and  confession 

are  filed  in  court  and  Judgment  rendered  thereon,  defendant  cannot  claim  that  such 

judgment  is  a  nullity,  because  violating  Art.  162,   C.  P.,  prohibiting  election  of  a 

domicile  (other  than  his  own)  for  the  purpose  of  being  sued. 

The  confession  of  judgmentwaa  a  pleading  to  the  merits,  and  being  filed  with  his  authori- 
zation, ite  effect  is  to  be  govertied  by  the  date  of  filing  and  not  by  the  date  of  its 
preparation. 

Having  thus  pleaded  to  the  merits,  without  exception  to  the  jurisdiction,  the  judgment 
rendered  is  valid. 

A    PPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
LjL    Eightor,  J. 


Merrick  <&  Merrick  for  Plaintiff  and  Appellant : 

A  confession  of  judgment  on  a  petition  addressed  to  a  judge  in  a  jurisdiction  outside  of  the 

domicile  of  the  debtor,  to  be  subsequently  filed  in  such  jurisdiction  beyond  the  domicile. 

is  virtually  a  waiver  of  domicile,  and  prohibited  by  Articles  89,  93, 199  and  162  of  the 

Code  of  Practice.    Bevised  SUt.  1670,  Sec.  1204. 
This  recognition  of  the  incompetent  judge  by  the  debtor,  in  a  proceeding  subsequently  to 

be  filed,  is  not  within  the  exception  contained  in  Article  93  of  the  Civil  Code.    Pbipps 

vs.  Snodgrass,  31  Ami.  R.  91,  and  is  void. 

Farrar,  Jonas  &  Kruttschmtt  for  Defendant  and  Appellee  : 

1 .  It  is  now  the  settled  Jurisprudence  of  this  State  that  there  is  no  conflict  between  Art. 
192,  C.  P..  as  amended  by  the  Act  of  1861,  and  Articles  93,  333  and  335;  and  that  the 
Act  of  1861  was  intended  only  to  invalidate  agreements  electing  a  domicile  for  the 
purpose  of  being  sued.  Jex  vs.  Keary,  18  Ann.  89;  Harqueze  vs.  Leblanc,  39  Ann. 
194  ;  School  Board  vs.  Weber.  30  Ann.  595;  Phipps  vs.  Snodgrass,  31  Ann.  88 ;  Steven- 
son vs.  Whitney,  Tax  Collector.  33  Ann.  655;  Staokhonse  vs.  Zunts.  36  Ann.  531. 

3.  The  contrary  jurisprudance  established  by  Richardson  vs.  Hunter,  S3  Ann.  255,  and 
Simpson  ya.  Hope,  Idem,  5.58;  Bush  &  G-oode  vs.  Chapman,  34  Ann.  377,  and  other 
oases,  has  been  expressly  overruled  by  the  above  authorities. 


The  opinion  of  the  Court  was  delivered  by 

Fennbr,  J.  On  the  8th  day  of  February,  1886,  Lyons  filed  in  the 
Civil  District  Court  a  petition  against  Kelly  upon  notes  and  accounts 
aggregating  $4250.  The  petition,  when  filed,  contained  the  following 
endorsement:  *^  Service  of  the  foregoing  petition  accepted  and  cita- 
tion waived,  and  judgment  confessed  in  favor  of  plaintiff,  as  therein 
prayed  for,  with  interest  and  costs,"  which  endorsement  was 
signed  by  Kelly  and  duly  acknowledged  before  a  notary  public,  on 
February  6,  1886. 

On  February  10,   1886,  judgment  was  rendered  against  Kelly,  as 
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prayed  for,  which  recites  as  its  reasons,  ^'coDsiderlDg  the  written 
confession  herein  on  file,  and  on  producing  dae  proof  in  support  of 
the  demand,  the  law  and  evidence  being  in  favor  of  plaintiff." 

In  February,  1887,  a  writ  of  fieri  facias  was  issued,  addressed  to  the 
sheriff  of  the  parish  of  Winn,  under  which  certain  property  of  Kelly 
waft  seized  and  sold,  and  the  writ  was  returned  partially  satisfied. 

On  May  10,  1887,  Kelly  filed  an  action  to  have  the  judgment 
declared  a  nullity,  on  the  grounds  that,  at  the  date  of  his  waiver  of 
citation  and  confession,  and  of  the  filing  of  the  suit  and  the  rendition 
of  the  judgment,  he  was  a  resident  of  the  parish  of  Winn,  which  '^  is 
not  within  the  jurisdiction  of  the  Civil  District  Court  of  Orleans,  and 
that  the  said  court  has  no  civil  jurisdiction  of  the  person  of  your  peti- 
tioner, and  that  the  judgment  aforesaid  is  void  and  of  no  effect, 
having  been  rendered  in  violation  of  Articles  90  and  162  of  the  Code 
of  Practice." 

To  this  petition,  of  which  the  original  proceedings  were  made  part, 
Lyons  filed  an  exception  of  no  cause  of  action,  which  was  sustained 
in  the  court  btlow,  from  which  judgment  of  present  appeal  is  taken. 

The  sole  question  is,  whether  the  case,  on  the  showing  made,  is 
controlled  by  the  concluding  paragraph  of  Art.  162,  C.  P.,  which  lays 
down  the  general  rule  that  a  party  must  be  sued  at  his  domicile,  ''and 
shall  not  be  permitted  to  elect  any  other  domicile  or  residence  for  the 
purpose  of  being  sued,  subject  to  those  exceptions  expressly  provided 
by  law ; "  or  by  Articles  93,  23S,  334,  335  and  336,  the  last  four  of 
which  provide,  in  effect,  that  exceptions  to  the  jurisdiction,  ratione 
persontB,  must  be  pleaded  in  limine,  and  the  first  declares  that,  in 
absence  of  such  exception,  the  judgment  rendered  shall  be  valid,  not- 
withstanding the  suit  may  have  been  brought  elsewhere  than  at  the 
domicile.  We  consider  it  beyond  question  that  the  case  is  governed 
by  Art.  93. 

Knowing  that  he  was  to  be  sued  forthwith,  and  presented,  indeed, 
with  a  petition  actually  drawn  for  the  purpose  and  addressed  to  a 
particular  court,  he  endorses  thereon  his  acceptance  of  service,  waiver 
of  citation  and  confession  of  judgment.  It  is  evident,  and  not  dis- 
puted, that  this  gave  authority  to  the  attorney  who  drew  the  petition 
to  file  in  court  his  endorsement,  and  the  act  of  filing,  being  done  by 
his  authorization,  was  his  act,  and  is  to  be  treated  precisely  as  if,  on 
the  filing  of  the  petition,  he  had  himself  appeared  in  court  and 
entered  the  confession.  Such  confession  was  a  pleading  to  the  merits, 
and  the  judgment  thereon  was  valid  under  the  very  terms  of  Art.  93. 

The  mere  reading  of  the  recent  cases  interpreting  Art.  162,  C.  P.^ 
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will  show  that  this  is  Dot  the  election  of  domicile  which  is  prohibited 
by  either  the  letter  or  spirit  of  that  article.  Phipps  vs.  Snodgrass,  31 
Add.  88;  SteveDSon  vs.  Whitney,  33  Ann.  655;  Stackhonse  vs.  Zantz, 
36  Ann.  531. 

In  the  last  case  we  broadly  said :  ''  It  is  now  the  settled  jurispra- 
dencethat  parties  may,  by  consent,  waive  personal  jurisdiction  and 
submit  their  controversy  to  the  determination  of  another  tribunal  than 
that  of  their  domicile,  having  jarisdiction  over  the  subject  matter, 
and  that  this  latter  thereby  becomes  vested  with  complete  jurisdiction 
over  the  matter." 

It  is  true,*that  this  applies  generally  to  waivers  made  in  pending 
suits ;  but  when  the  waiver  is  made  in  the  shape  of  a  pleading,  its 
effect  is  governed,  not  by  the  date  when  it  was  prepared,  but  by  that 
on  which  it  was  filed  in  court. 

If  a  non-residf'nt  defendant,  advised  that  a  suit  was  about  to  be 
brought  against  him  here,  should  employ  his  attorney  and  instruct 
him,  when  the  suit  was  brought,  to  file  a  particular  answer,  surely  the 
validity  of  the  pleading,  when  filed  t^  waive  jurisdiction,  would  not 
be  efff^^'^  by  the  fact  that  the  instructions  had  been  given  and  the 
plea  prepared  before  the  suit.  We  think  the  instant  case  stands  on 
the  same  footing. 

In  Phipps  vs.  Snodgrass  it  was  held  that  Art.  162  ^'  relates  to  cases 
where  parties,  by  agreement,  and  with  a  view  to  a  future  suit,  desig- 
nate a  place  (other  tLau  defendant's  domicile)  in  which  to  bring  it.'"* 

Here,  there  is  no  allegation  of  any  agreement  whatever  on  the 
subject  of  the  place  where  the  suit  should  be  brought,  and  it  is  not 
alleged,  nor  does  it  appear,  that  plaintiff  even  knew  that  New  Orleans 
was  not  defeiidant's  domicil,  or  used  any  influence  or  inducement  to 
obtain  his  confession. 

Judgment  afliraied.' 


No.  10,151. 
Mrs.  Bertha  Levy  vs.  Julius  Hitsche. 

Under  the  law  in  force  antecedent  to  the  adoption  of  the  present  Conetitation,  courts  of 
probate  had  Jarisdiction  of  actions  for  the  partition  and  settlement  of  commanity  riithts 
and  property  and  in  which  the  heirs  and  legal  representatives  of  a  deceased  spouse  seek 
to  ascertain,  establish  and  recover  a  Hhare  in  the  active  mass  of  the  commanity. 

The  Second  District  Court  of  the  parish  of  Orleans,  as  it  existed  at  that  time,  was  vested 
with  exclusive  jurisdiction  of  probate  matters,  and  conseqaently  of  soits  for  the  parti- 
tion of  community  property  in  liquidation  and  not  in  possession  of  major  heirs,  as  the 
co-propiletors  thereof. 
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After  the  intent  and  meaning  of  » law  has  beon  gettted  by  Jndloial  oonstrnction.  tbecon- 
stmction  becomes,  so  far  aa  coniract  righta  acquired  under  it  are  concerned,  as  mnch  a 
part  of  the  law  aa  tbe  text  itself,  and  a  change  in  the  construction  is  the  same  in  effect 
on  contracts  as  an  amendment  of  the  law,  by  means  of  a  legislatiTe  euacticent. 

A    PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
J\     T^sot,  J. 

White  dk  Sawndei's  for  Plaintiff  and  Appellee. 
Henry  P.  Dart  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  is  a  suit  to  compel  the  defendant  to  accept  title 
to  a  piece  of  leal  estate  described  in  the  petition,  and  to  which  he  makes 
the  following  objections,  viz : 

First.  That  it  is  derived  through  certain  partition  proceedings  had 
in  the  Second  District  Court  of  the  parish  of  Orleans,  wherein  one 
succession  obtained  a  decree  against  another,  ordering  a  partition  in 
kind;  and  that  said  court  was  without  jurisdiction  to  entertain  and 
decide  it. 

Second.  That,  to  said  partition  proceedings,  the  universal  legatees, 
nominated  in  the  will  of  the  deceased  defendant,  were  necessary  par- 
ties, and  were  not  cited  ;  or,  if  they  were  cited,  no  judgment  by  de- 
fault was  taken  against  them  antecedent  to  the  rendition  of  final  judg- 
ment. 

The  case  was  submitted  on  an  agreed  statement  of  facts,  and  from  an 
adverse  judgment  the  defendant  has  appealed. 

The  pertinent  facts  disclosed  by  the  record  are  as  follows  : 

Ann  Hugh  and  John  Hugh  were  partners  in  community,  and,  at  the 
death  of  the  former,  on  the  4th  of  December,  1875,  the  assets  thereof 
aggregated  in  value  $11,500. 

On  the  10th  of  December  following  her  succession  was  opened  in  the 
Second  District  Court  of  the  parish  of  Orleans;  her  will  admitted  to 
probate ;  an  inventory — which  consisted  exclusively  of  an  undivided 
one-half  interest  in  the  community  property — was  taken  ;  and  her  testa- 
mentary executor  qualified. 

Her  will  bequeathed  special  legacies,  amounting  to  $3,700,  and  be- 
stowed the  residuum  of  her  estate  on  certain  universal  legatees,  all  of 
whom  were  minors. 

Contemporaneously  with  the  mortuary  proceedings,  John  Hugh,  the 
snrviving  partner  in  community,  was  interdicted  by  a  judgment  of 
the  Second  District  Court,  and  a  curator  was  appointed  and  qualified. 
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Ad  inventoTy  was  taken  of  his  share  in  the  commaDltj  property,  as 
his  only  estate. 

This  consisted  of  about  $6000  worth  of  real  estate  and  $5000  of 
money,  and  rights  and  credits. 

On  the  Ath  of  November ,  1876,  the  curator  brought  suit  in  the  Second 
District  Court  against  Mrs.  Hugh's  executor  for  a  partition  of  this 
community  property.  • 

On  an  exception  of  the  executor  to  his  capacity  to  stand  in  judg- 
ment alone,  the  curator  filed  a  supplemental  petition  demanding  that 
the  special  and  universal  legatees  be  cited.  Some  of  them  appeared 
and  answered;  but  others  did  not. 

Neither  the  record,  or  the  court  docket,  shows  that  any  judgment  by 
default  was  entered  in  the  case  against  those  not  answering. 

Neither  John  Hugh  or  Ann  Hugh  left  any  forced  heirs  at  the  latter's 
death. 

Judgment  decreeing  a  partition  in  kind  was  rendered  on  thellthof 
June,  1877 }  the  proceedings  had  thereunder  were  regular  and  formal } 
and,  in  pursuance  thereof,  a  partition  of  the  effects  of  the  community 
was  made  in  presence  of  a  notary. 

In  the  partition  in  kind  the  allotment  was  as  follows : 

a.    To  the  Interdict  John  McHngh,  two  pieces  of  real  estate, 

$2800  00  and  $1200  00 $4,000  00 

Money 1,997  64i 

Total $5,997  64J 

h.    To  the  succession  of  Mrs.  Ann  McHugh^  one  piece  of 

real  estate $2,800  00 

Bonds,  etc 845  00 

Money 2,852  64* 

Total $5,997  64i 

This  partition  was  duly  homologated  and  executed. 

The  interdict  died  in  1881,  and  his  succession  was  opened  in  the 
Civil  District  Court. 

The  piece  of  real  estate  in  contestation  now  was  acquired  by  his 
estate  while  in  charge  of  the  curator;  after  his  succession  was  opened 
it  was  sold  under  an  order  for  its  sale  to  pay  debts;  and  from  the  pro- 
ceeds of  sale  realized,  his  individual  debts  were  paid,  and,  also,  one 
of  the  debts  of  the  community,  which  was  for  taxes  of  1875 — ^the  year 
in  which  Ann  Hugh  died. 
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After  his  debts  were  paid,  nothing  remained  for  distribution  among 
his  collateral  heirs. 

The  property  that  was  allotted  to  the  snccession  of  Ann  Hugh,  in 
the  partition,  was  insufficient  to  discharge  its  debts  and  special  lega- 
cies, and  t]ie  latter 'prorated  on  the  proceeds  remaining  in  the  hands 
of  the  executor.    There  was  nothing  applicable  to  the  bequests  in 

favor  of  the  universal  legatees. 

I. 

On  this  state  of  facts,  the  abstract  legal  question  is  raised,  as  to  the 
lack  of  jurisdiction  in  the  Second  District  Court,  under  the  constitu- 
tion and  laws  then  in  force,  to  entertain  and  decide  that  partition 
suit. 

From  1854  to  1880  the  Second  Court  of  the  parish  of  Orleans  had 
exclusive  cognizance  of  all  probate  proceedings  therein.  No  change 
in  the  law  took  place,  in  this  respect,  under  the  Constitntion  of  1868. 
Vide  Act  80  of  1869. 

The  reorganization  of  the  district  courts  of  the  parish  of  Orleans, 
tinder  the  present  constitution,  resulted  in  the  abolition  of  the  Second 
District  Court,  audits  jurisdiction  and  power  were  vested  in  the  Civil 
District  Court  of  said  parish. 

It  is  of  first  importance,  therefore,  to  make  an  examination  of  the 
jurisprudence  of  that  period,  in  connection  with  the  articles  of  the 
codes  confering  j>ro&a^e  jurisdiction  on  the  courts,  in  order  to  get  a 
clear  idea  of  the  question  in  dispute. 

The  Code  of  Practice  provides  that  **  courts  of  probate  shall  have 
exclusive  power  *  *  *  to  ordain  and  regulate  all  partitions  of 
successions  in  which  minors,  interdicted  or  absent  persons  are  inter- 
ested, or  even  those  which  were  made  by  authority  of  law,  between 
persons  of  lawful  age  and  residing  in  the  State,  when  such  persons 
cannot  agree  upon  the  partition,  and  the  mode  of  making  it.  Article 
924,  par.  14. 

It  also  provides  that  "  all  partition  of  succession  property  shall  be 
made  by  the  court  of  probate  of  the  place  where  the  succession  is 
opened.    lb.  1022. 

These  articles  have  been  the  subjects  of  frequent  adjudications  by 
our  early  predecessors,  from  which  we  have  selected  the  following  ex- 
tracts : 

In  7  N.  S.  469,  Gosaehn  vs,  GosseUriy  the  court  said:  *'  By  the  Code 
of  Practice  article  924,  paragraph  14,  the  court  of  probate  has  ex- 
clusive jurisdiction  of  partitions, 

'*  This  code  was  approved  in  1824,  and  after  its  approbation,  but  be- 
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fore  its  promolgatioiiy  the  Legislatare,  by  an  act  of  1825  (p.  122,  sec.  3), 
gave  to  the  District  Court  jurisdiction  of  suits  for  partition.  *  •  • 
ThuS;  the  jurisdiction  of  the  court  of  probates,  which  was  exclusive  in 
cases  of  partition,  by  the  Code  of  Practice,  was  rendered  concurrent 
onl^  by  the  act  of  1825,  posterior  to  the  approbation  of  the  Code  by 
the  government,  anterior  to  its  promulgation.^' 

In  many  subsequent  decisions  their  successors  maintained  the  can- 
curre)»f  jurisdiction  of  the  ordinary  And  probate  courts  in  partition  «uite, 
while  all  upheld  the  exclusive  jurisdiction  of  the  courts  of  probate,  in 
all  other  respects.  3  N.  S.  172,  Gauge  vs.  Gauge ;  6  La.  420,  Hooke 
vs.  Hooke ;  2  Ann.  150,  Craighead  vs.  Hynes. 

This  resulted  in  a  line  of  demarcation  being  drawn  between  the 
character  of  partition  saits  which  could  be  brought,  in  each  respect- 
ively. 

Hence,  we  have  the  provision  of  the  Civil  Code  that  actions  for 
•'  partitions  between  co-proprietors  of  the  same  thing  *  *  must  b© 
brought  before  the  judge  of  the  place  where  the  property  to  he  divided 
is  situated,^^  (R.  C.  C.  1290, 1304,)  as  contradistingais'aed  from  those  of 
C.  P.  1022,  above  quoted  ;  but  which  did  not  interfere,  in  any  wise, 
with  those  of  C.  P.  924,  par.  14. 

The  a4jtittment  of  the  jurisdiction  of  the  ordinary  and  probate 
courts,  in  matter  of  partition,  under  those  textual  provisions,  was  at- 
tended with  difficulty ;  but  it  was  efiEectually  accomplished,  and  the 
jurisprudence  settled. 

One  of  the  questions  on  which  most  pungent  discussions  arose,  dar- 
ing this  process  of  adjustment,  was  whether  or  not  an  action  for  the 
partition  of  community  property,  between  the  survivor  and  the  heirs 
of  the  deceased  spouse,  should  be  brought  in  a  court  of  ordinary  or 
probate  jurisdiction. 

In  the  case  of  Bahin  vs,  Nolan  it  arose,  and  was  decided  ;  and,  in 
the  course  of  their  argument,  the  court  took  occasion  to  review  the 
jurisprudence,  and  pronounced  their  opinion  in  the  following  unmis- 
takable terms : 

This  '^  is  essentially  an  action  for  the  settlement  and  partition  of  the 
community,  in  which  the  plaintiff,  in  the  right  of  his  sister j  who  was 
the  defendant's  late  wife,  seeks  to  ascertain,  establish  and  recover  the 
portion  to  which  the  deceased  was  entitled  in  the  active  mass  of  the 
community ;  and,  ever  since,  the  decision  of  the  court  in  Turner  vs 
Oollms  (1  U.  S.  370),  courts  of  probate  have  been  repeatedly  and  uni- 
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formly  recognized  in  our  own  jarispradcnce,  to  have  jurisdiction,  if 
not  excliidive,  at  least  cor  current  with  the  district  courts,  in  such 
cases. 

"  In  the  case  of  Broussard  vs.  Broussa/rd  (3  U.  S.  37),  which  orig- 
inated in  a  snit  instituted  by  the  heirs  of  the  wife  against  the  (surviv- 
ing) husband,  for  the  division  of  the  community  property,  the  concur- 
rent jurisdiction  was  positively  recognized.  And  so  again  it  was  de- 
cided in  3  N.  S.  172 ;  7  N.  S.  470  j  9  La.  584.''    p.  278. 

That  principle  ha8  been  affirmed  in  the  following  cases,  viz  :  17 
La.  ^46,  Lawson  vs.  Ripley;  1  R.  149,  Griffin  vs.  Waters  ;  1  R.  512, 
McCalloin  vs.  Palmer ;  23  Ann.  637,  Walker  &  Vaught  vs.  Kimbrough. 

it  must  be  borne  in  mind,  however,  that  those  decisions  do  not  im- 
Veach  the  authority  that  is  conferred  on  probate  courts  by  C.  P.  924, 
^  par.  14,  which  has  been  considered,  and  treated,  aa  vesting  them  with 
'  jurisdiction  of  *' partitions  in  which  minors  are  interested/'  independ- 
ently of  the  property  to  be  divided. 

We  find  in  Craighead  vs.  Hynes,  2  Ann.  150,  a  terse  and  forcible 
expression  of  this  view,  and  which  was  expressed  in  the  following 
terms,  viz :  **  By  Section  14  of  Article  924  of  the  Code  of  Practice 
courts  of  probate  had  power  '  to  ordain  and  regulate  all  partitions  of 
successions  in  which  minors,  interdicted  or  absent  persons  are  inter- 
ested 'f  or  even  tbos.)  which  are  made  by  the  authority  of  law  between 
persons  of  lawful  age  and  residing  in  the  Stato,  whe:i  such  persons 
cannot  agree  upon  the  partition,  and  the  mode  of  making  it.'  By  a 
subsequent  act  jurisdiction  was  given  to  the  district  courts. 

''  Our  impression  is  that,  under  the  latter  clause  of  the  above  section, 
conrts  of  probate  have  jurisdiction  in  cases  of  partition  in  whirh  minors 
are  eoncemedJ''* 

While,  on  the  other  hand,  it  has  been  frequently  decided  that,  in 
case  a  succession  has  been  fully  administered  by  a  testamentary 
executor,  tutor,  curator,  or  administrator,  and  tlie  heirs,  all  of  whom 
are  majors,  have  come  into  the  possession  of  the  residuum^  as  an  inher- 
itance, or  the  same  has  been  unconditionally  accepted  by  them,  the 
probate  jurisdiction  over  the  p-operty  ceases,  and  the  co- proprietor- 
ship of  9Wih  heirs  supervenes.  4  R.  20,  Babin  vs.  Dodd;  6  N.  S.  519 ; 
4  L.  202  ;  5  La.  384;  10  La.  18 ;  11  L.  359;  4  R.  412 ;  21  Ann.  364. 

And  particularly  in  the  cases  decided  by  our  immediate  predecessors, 
viz:  Woolfolk  vs.  Woolfolk,  30  Ann.  139j  and  Freret  vs.  Freret, 
lb.  506. 

This  lengthy  and  careful  examination  of  adjudicated  cases  would 
not  have  been  necessary  but  for  the  opinion  expressed  in  the  case  of 
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Bourn  vs.  BouttS,  30  Ann.  181,  and  that  of  Buddeeke  vs.  Buddeeke,  31 
Ann.  572,  in  which  a  contrary  doctrine  was  announced  by  the  Court. 
The  former  is  diametrically  opposed  to  the  theory  annoanced  in 
Craighead  vs.  Hjnes,  and  the  latter  is  eqially  opposed  to  that  io 
Babin  vs.  Nolan ^  quoted  supra. 

The  facts  in  the  Bontt^  case  were  that  Charles  and  Francois  owned 
in  indivision  a  valuable  property  iu  this  city.  Charles  died,  leaving 
thirteen  children  ',  and,  subsequently,  Francois  died,  leaving  a  widow 
and  thirteen  children — some  of  the  children  of  each  being  minors. 
The  latter  left  a  will,  and  the  appointed  executor  qualified  and  took 
possession  of  his  estate. 

Nine  of  the  heirs  of  Charles  were  the  plaintiffs  and  the  remaining 
four  and  the  executor  of  Francois  were  the  defendants  in  a  suit  iu  the 
Second  District  Court  for  the  partition  of  that  property.  The  question 
of  the  jurisdiction  of  the  court  was  not  raised  by  the  counsel  of  either 
party,  but  the  court,  on  its  own  motion,  said  : 

^'  Here  is  not  a  succession  to  be  settled,  and  property,  exclusively 
its  own,  to  be  partitioned  among  the  heirs  of  that  succession.    •    •    • 

'*  The  Second  Court  had  not  jurisdiction  of  the  action,  just  as  it  is 
without  jurisdiction  of  an  action  of  partition  between  two  individuals 
who  are  majors,  and  own  property  in  common  in  their  own  right." 

The  heirs  of  neither  decedent  were  in  possession  of  the  property  as 
proprietors;  the  succession  of  one  was  under  administration  in  the 
Second  Court  at  the  time  ;  each  decedent  left  minor  children,  and  one 
a  surviving  widow,  interested  in  the  property  which  was  the  subject 
of  adjudication. 

The  state  of  facts  on  which  the  opinion  of  the  Court  in  the  Buddeeke 
case  was  predicated  are  that  the  matrimonial  community  existing 
between  Christian  T.  Buddeeke  and  hi^  wife  was  dissolved  by  the 
death  of  the  latter,  the  former  and  eleven  children  surviving,  tiiree  of 
the  latter  being  minors. 

The  deceased  left  a  will  which  was  probated  in  the  Second  Court. 
One  of  the  major  heirs  of  the  deceased  instituted  suit  against  her 
father  and  brothers  and  sisters,  in  the  Fifth  Court,  for  a  partition  of 
the  community,  and  it  was  ordered  to  be  sold  in  order  to  effect  a 
partition.  When  the  title  was  subsequently  tendered  to  the  purchaser, 
he  objected  to  it  on  the  ground  that  the  court  had  no  jurisdiction  to 
order  the  partition  sale,  and  he  was  ruled  to  accept  it.  The  Court 
said: 

"  We  are  surprised  to  learn  that  the  decision  (in  Boutt^  vs.  Boutt^) 
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apset  opinions  of  some  of  the  profession  on  the  matter  of  jariftdiction, 
upon  which  their  practice  liad  been  based. 

"  That  decision  bat  followed  the  old  and  beaten  path.  Forty  years 
ago  the  same  rule  was  expressly  laid  down  by  this  Court  in  a  case 
which  has  been  '  reported,'  in  the  legal  sense  of  that  word,  and  from 
the  reporter's  statement  of  the  facts,  we  know  the  whole  history. 
Henry  vs.  Krays,  12  La.  214." 

From  a  critical  examination  of  those  two  opinions,  it  will  appear 
that  each  stands  alone,  and  is  unsupported  by  pertinent  authority. 

In  the  former  no  opinion  is  cited,  and  in  the  latter  only  that  in 
Henry  vs.  Krays. 

In  that  case,  suit  was  brought  to  annul  a  judgment  of  the  district 
couit,  ordering  a  partition  of  property  of  a  deceased  sister  between 
her  surviving  brother  and  sister,  both  of  whom  were  of  full  age  at  the 
time. 

It  will  appear  that  one  of  the  determinative  factors  in  that  case  was 
the  claim  made  by  the  plaintiff  in  the  partition  suit  to  one -fourth 
interest  in  the  property  to  be  partitioned  by  virtue  of  a  donation,  and 
another  was  a  claim  set  up  by  the  defendant  therein  for  a  share  of  the 
same  by  virtue  of  a  sale. 

On  the  facts  of  that  case  the  Court  said,  in  regard  to  the  jurisdic- 
tion :  "  The  Court  of  Probates,  on  the  contrary,  can  exercise  no 
power  not  expressly  given  to  it  by  statute,  and  is,  therefore,  of  limited 
jurisdiction.  By  the  Code  of  Practice,  the  authority  of  that  court  Is 
exclusive  to  ordain  and  regulate  partitions  of  successions,  even  among 
persons  of  lawful  age  and  residing  in  the  State,  when  they  cannot 
agree  upon  the  paitition  and  the  mode  of  making  it.  Under  this 
grant  of  authority,  this  Couit  has  thought  that  the  Court  of  Probate 
might  well  act  upon  certain  questions  arising  incidentally  in  the 
coarse  of  the  partition,  which  would  more  properly  belong  to  the 
ordinary  jurisdiction,  if  presented  separately,  etc."    •    •     ♦ 

Bat  "the  authority  of  the  district  court  to  ordain  and  regulate  a 
partition  of  property,  held  in  common  by  other  title  than  Ihereditary 
sueeessiony  at  the  suit  of  the  co -proprietor,  can  hardly  be  questioned  at 
this  time." 

Instead  of  these  views  giving  any  support  to  the  opinion  expressed 
in  the  Bnddecke  case,  in  our  conception,  they  are  precisely  in  line 
with  prior  and  snbseqnent  adjudications  herein  cited  by  us. 

The  sole  ground  on  which  the  Court  sustained  the  jurisdiction  of 
the  district  coart  was  that  as  to  the  pretensions  of  the  plaintiff  based 
on  a  donation — she  was  a  stranger  to  the  succession,  and  not  an  heir. 
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That  was  an  appeal  brought  up  from  the  first  jadicial  diatnct,  oatside 
of  the  parish  of  Orleans,  and  there  was  do  minor  or  interdicted 
peison  interested  in  the  property  partitioned. 

While  we  are  at  all  times  desirous  of  following  the  decisions  of  our 
predecessors,  and  feel  ourselves  instructed  by  their  wisdom  and 
learning,  yet,  in  a  situation  like  the  present,  we  feel  constrained  to 
adhere  to  those  decisions  which  were  rendered  during  a  regime  in 
which  the  controversies  they  acted  on  were  living  and  vital,  and  the 
court  whose  jurisdiction  is  questioned,  was  still  in  existence. 

Indeed,  the  jurisprudence  of  that  time  constituted  a  rule  of  property 
on  which  titles  to  real  estate  were  adjusted,  and  to  disturb  it  now,  that 
the  court,  on  whose  order  the  property  was  partitioned,  had  ceased  to 
be,  would  be  straining  a  legal  technicality  too  far  and  to  no  nsefu^ 
purpose. 

In  a  recent  case  this  Court  said : 

^'  A  familiar  rule  is  that  judicial  construction  of  statutes  becomes 
incorporated  in  it."     Hawkins  &  Roberts  vs.  Beer,  37  Ann.  55. 

In  Ohio  Life  Insurance  Company  vs.  Debolt,  16  Howard,  431,  Chief 
Justice  Taney,  as  the  organ  of  the  Court,  said  : 

''  And  the  sound  and  true  rule  is,  that  if  the  contract,  when  made, 
was  valid  by  the  law  of  the  State,  as  then  expounded-  by  all  the  depart- 
ments of  government  and  administered  in  its  courts  of  justice^  iU  validity 
and  obligation  cannot  he  impaired  by  any  subsequent  act  of  the  Legislature 
of  the  State  or  decision  of  its  courts  altering  the  construction  of  the 
law." 

In  the  Douglass  vs.  County  of  Pike,  101  U.  S.  677,  the  late  Chief 
Justice  Waite  announced  the  same  principle  in  even  more  perspicugns 
language : 

"  The  troe  rule  is  to  give  a  change  of  judicial  construction  in  respect 
to  a  statute  the  same  effect  in  its  operation  on  contracts  and  existing 
contract  rights,  that  would  be  given  to  a  legislative  amendment;  that 
is  to  say,  make  it  prospective  and  not  retroactive. 

''After  a  statute  has  been  settled  by  judicial  construction,  the  con- 
struction becomes,  so  far  as  contract  rights  acquired  under  it  are 
concerned,  as  much  a  part  of  the  statute  as  the  text  itself,  and  a 
change  in  the  decision  is,  to  all  intents  and  purposes,  the  same  in 
effect  on  contracts  as  an  amendment  of  the  law  by  means  of  a  legisla- 
tive enactment." 

In  State  vs.  Thompson,  10  Ann.  122,  Mr.  Justice  Spofford  stated  the 
rule  in  this  wise  : 
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**  Whatever  might  be  our  impresAioD,  were  the  matter  res  iniegra, 
we  deem  it  important,  in  the  coDstraotion  of  statutes,  to  adhere  to 
what  has  already  been  adjudged.  The  judicial  interpretation  becomes, 
as  it  were,  a  part  of  the  statute,  and  should  not  be  changed  but  for 
the  most  cogent  reasons.^^ 

We  feel  constrained  to  follow  the  jurisprudence  as  it  was  estab- 
lished by  this  Court,  at  a  time  when  the  Second  Court  was  in  exist- 
ence, and  to  give  a  like  interpretation  to  the  law  defining  its 
jurisdiction. 

It  is  not  our  purpose,  nor  do  we  deem  it  necessary,  to  any  more 
specifically  overrule  the  decisions  in  Boutte  vs.  Boutte  and  Buddecke 
vs-  Buddecke.  We  simply  decline  to  follow  them  because  we  think 
they  are  departures  from  the  established  jurisprudence,  with  reference 
to  the  jurisdiction  of  the  Second  Court  in  partition  matters,  and  which 
jurisprudence  constituted  and  is  a  rule  of  property  that  cannot  be 
altered  to  the  prejudice  of  titles  which  were  adjusted  and  settled 
thereunder. 

II. 

With  respect  to  the  defendant's  second  ground  of  complaint— the 
absence  from  the  record  of  the  partition  proceedings  complained  of, 
of  a  judgment  by  default — it  is  sufficient  to  say,  that  it  appears,  from 
the  record,  that  the  universal  legatees  of  Mrs.  Ann  Hugh  took  nothing 
by  the  bequest,  her  succession  proving  inadequate  to  meet  her  debts 
and  special  legacies.  It  further  appears  that  some  of  the  legatees- 
appeared  and  answered  plaintiff's  demands.  We  cannot  regard  this 
objection. as  serious.  Omnia  rita  acta  may  well  be  applied  to  the 
action  of  the  judge  of  the  Second  Court. 

We  are  of  the  opinion  that  the  judge  a  quo  decided  correctly. 

Judgment  affirmed. 


No.  10,079. 
R.  F.  Harrison,  Receiver,  vs.  City  of  New  Orleans. 

Under  the  prorisioiiB  of  Act  No.  16  of  1875,  the  city  of  New  Orleans  is  required  to  pay 
eeitain  officers  and  members  of  the  Metropolitan  police,  and  has  no  right  to  deduct  dis- 
bnrsementa  from  the  taxes  collected  for  that  institution  for  the  payment  of  such  parties, 
for  services  rendered  subsequent  to  the  law. 

The  city  of  New  Orleans  is  not  liable  for  taxes  collected  for  that  force,  by  defaulting 
sheriffs,  simply  because  it  allowed  them  privileges  for  accelerating  the  payment  of  such 
and  her  own  taxes  from  delinquents. 

An  expert  appointed  by  a  party  to  make  researches  deemed  necessary  for  his  defense,  must 
be  paid  by  that  party. 
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APPEAL  from  the  Uivil  District  Court,  Pariah  of  Orleans 
Tiasoty  J. 

Bayne,  Denegre  &  Bayne  and  E.  E,  Moise  for  Plaintiff  and  Appellee. 
W.  H.  Boger8f  City  Attorney,  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  a  suit  for  the  recovery  of  the  amount  of 
taxes  collected  by  the  city  of  New  Orleans  under  the  laws  relative  to 
the  Board  of  Metropolitan  Police  for  the  years  1874,  1875  and 
1876. 

The  defense  admits  the  levy  of  the  taxes,  but  avers  that  the 
amounts  collected  have  been  accounted  for. 

From  a  judgment  for  $24,940  agaist  her,  the  city  appeals. 

The  plaintiff  joins  in  the  appeal,  asking  an  increase  of  the  judgment 
to  $40,512.46,  with  interest. 

Two  experts  were  appointed  to  examine  the  books  of  the  city,  and 
they  made  separate  reports,  agreeing,  as  far  as  the  figures  go,  bat 
disagreeing  as  to  the  credits  which  the  city  claims. 
The  plaintiff  claims  that  for  1874,  the  city  has  collected  the 

sum  of $539,273  18 

and,  after  allowing  a  credit  of. 532,258  01 

that  he  is  entitled  to  the  difference $7,015  17 

On  the  other  hand,  the  city  claims  to  be  entitled  to  a  credit  for 

payment  in  exc^-ss  of  receipts,  $10,698  00.  . 
The  aggregate  of  those  differences  is  $17,713.17. 

The  city  claims  to  have  paid  for  the  sanitary 
police $16,402  54 

and  not  to  be  liable  for  taxes  collected  by 
Sheriff  Gauthreaux,  which  she  never  re- 
ceived       1,310  63 

$17,713  17    $17,713  17 

For  1875,  the  plaintiff  claims  that  the  city  has  on  hand $15,591  12 

of  that  sum,  the  city's  expert  concedes $12,186  95 

but  the  eity  refuses  to  be  held  liable  for  the 
difference,  the  same  being  for  collections  of 
Sheriff  Gauthreaux 3,404  17 

$15,591  12    $15,591  12 

For  1876,  the  plaintiff'  charges  the  city  with $17,906  17 
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The  city-s  expert  concedes $12,752  55 

bat  the  city  decliDes  liability  for  the  difiference, 
which  consistB   of  amoants  collected :    By 

Sheriff  Gauthreaux 3,826  49 

Sheriff  Wa^gaman 1,026  13 

and  that  the  fund  maBt  be  charged  with  fee  of 
expert,  to  examioe  the  books  of  the  Board . .        300  00 

$17,906  17    $17,906  17 

From  this  stateiueot,  it  is  appai'eut  that  the  only  qaestions  to  be 
decided  are : 

1.  Is  the  city  entitled  to  the  credit  of  $16,402.54  claimed  to  have 
been  paid  by  her  to  the  sanitary  police. 

2.  Is  the  city  to  be  held  liable  for  the  amoants  collected  and  not 
paid  over  by  the  defaulting  sheriffs,  $6,163.27. 

3.  Is  the  fund  chargeable  with  the  fee  of  the  expert  appointed  by 
the  city  to  examine  the  books  of  the  Board,  $300. 

I. 

The  bill  presented  by  the  city  to  show  payment  of  the  Metropolitan 
police,  runs  from  Aagiist,  1875,  to  Jane  22d,  1876,  and  aggregates 
$16,402.54. 

Under  the  provisions  of  Act  16  of  1875,  approved  March  24  and 
promulgated  April  4  of  the  same  year,  it  was  directed  that  the  officers 
and  members  of  the  Metropolitan  police  force  detailed  permanently 
with  the  Board  of  Health  and  to  each  of  the  municipal  courts,  shall 
be  paid  by  the  city  of  New  Orleans.  This  meant  clearly,  shall  not  be 
paid  out  of  the  Metropolitan  police  fund,  but  by  the  city  out  of  other 
funds.  There  is  nothing  to  show  that  of  this  amount,  any  part  was 
expended  tor  any  liability  anterior  to  the  passage  of  che  law. 

II. 

The  next  question  is :  Whether  the  city  is  liable  for  the  amoants 
collected  by  the  two  defaulting  sheriffs,  and  which  never  came  to  her 
bands. 

The  ground  upon  which  the  city  is  sought  to  be  made  responsible, 
is,  that  she  constituted  the  sheriffs  her  agents,  to  collect  by  special 
contract,  and  that  their  delinquency  is  attributable  to  her. 

The  authority  relied  on  in  support  of  this  position  is  the  ruling  in 
Frank  &  Co.  vs.  Chaffe  &  Sons,  34  Ann.  1203,  in  which  sureties  of  a 
sheriff  were  released  from  liability,  because  he  had  acted  as  the  agent 
of  the  litigants,  under  their  consent,  to  sell  some  property  attached. 
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The  Court  well  beld  that,  in  doiug  so,  he  did  not  act  as  sheriffs  and 
hence  that  the  feureties  coold  not  be  held. 

The  authority  has  no  application  to  the  facts  of  this  case,  which  arc 
simply  that,  in  order  to  accelerate  the  collection  of  all  back  taxes, 
which,  it  would  seem,  were  not  actively  prosecuted,  for  want  of  means 
in  the  city  to  pay  the  costs  and  expenses  for  so  doing,  the  council 
passed  an  ordinance  authorizing  the  sheriff,  who  had  the  writs  in  hand, 
to  proceed  as  such  with  the  execution  of  the  same,  and  even  to  employ 
counsel  and  to  defray  the  diBbursements  and  collect  the  fees  from  the 
surplus — i.  e.,  not  out  of  the  capital  due  for  taxes.  This  they  did  in 
the  line  of  official  collection. 

Under    such     circumstances,    clearly    the     city    cannot    be    held 

responsible. 

III. 

As  to  the  item  of  $300  for  the  expert  employed  for  the  examination 
of  the  books  of  the  Board,  it  does  not  appear  just  that  it  should  be 
charged  to  the  plaintiff's  account.  The  city  is  in  no  bett«)r  condition, 
in  that  respect,  than  any  other  defendant.  If  she  had  researches  to 
be  made,  she  must  pay  those  whom  she  entrusted  with  the  duty.  Had 
the  plaintiff  failed  altogether,  a  question  quite  different  might  have 
been  presented. 

The  district  court  allowed  the  amount  reported  by  the  city's  expert, 
$24,940.40  ;  but  without  the  interest,  to  which  plaintiff  is  entitled. 

By  disallowing  the  two  items  for  which  the  city  claimed  credit, 
$16,402.54  and  $300,  the  amount  of  the  judgment  ought  to  be  increased 
by  $6,004.54. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  increased  to  thirty  thousand  nine  hundred  and  forty-four 
dollars  and  ninety-four  cents  ($30,944.94),  with  legal  interest  from 
judicial  demand ;  and  that,  so  amended,  it  be  affirmed  with  costs. 
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46  1408  No.  10,179. 

GUSTAVE   SCHULHOEFER   VS.   CiTY  OF  NEW   OkLEANS. 

A  .ladgment  ia  aySaCof  a  coart  Hettlin^:  the  righto  of  the  partieA,  and  howerer  an^)nst. 
erroneouB  or  illegal  the  settlement  may  he,  the  parties  can  only  claim  under  it  that 
which,  hy  its  terms,  the  judgment  awards. 

Hence,  the  holder  of  a  Judgment  against  the  city  of  New  Orleans,  which  allows  him  inter- 
est from  April  27,  1887,  and  who  seeks  to  have  his  Judgment  funded  into  bonds  onder 
Act  67  of  1884,  cannot  claim  or  be  allowed  bonds  bearing  interest  from  June  1, 1884. 
No  more  interest  can  be  allowed  than  fixed  by  the  judgment. 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot,  J. 

White  dt  Satmdera  for  Plaintiff  and  Appellee. 

W.  H,  Rogers,  B.  K.  Miller  and  H.  0.  Miller  for  Defendant  and  Ap- 
pellants. 


The  opinion  of  the  Court  was  delivered  by 

PooHt,  J.  As  rhe  holder  of  certificates  of  indebtedness  of  the  city 
of  New  Orleans  for  the  current  expenses  of  the  city  in  the  years  1874 
to  1878,  aggregating  in  amount  $3005,  plaintiff  brought  suit  thereon, 
and  obtained  judgment  against  the  city  for  the  full  amount,  with  in- 
terest of  5  per  cent  per  annum,  from  judicial  demand,  the  27th  of 
April,  1887.  That  judgment  became  final  on  January  24,  J 888.  In 
March,  1888,  he  instituted  proceedings  to  compel  the  board  of  liquida- 
tion of  the  city  deUt  of  New  Orleans  to  fund  his  judgment  into  bonds 
in  accordance  with  the  provisions  of  Act  No.  67  of  the  Legislature  of 
1884,  said  bonds  to  be  equal  in  amount  to  the  principal  of  his  judg- 
ment, and  to  bear  interest  of  5  per  cent  per  annum  from  June  the  1st, 
1884,  as  contemplated  by  that  statute. 

From  a  judgment  in  favor  of  plaintiff  and  in  ac(iordance  with  that 
prayer  the  city  appeals,  and  her  contention  is  that  interest  should 
have  been  made  to  run  only  from  April  27,  1887,  aiMM>rding  to  ihe  very 
terms  of  the  judgment  sought  to  be  funded. 

The  point  is  well  taken  and  it  must  prevail. 

Conceding,  for  the  sake  of  the  argument,  that  there  was  error  in' 
the  judgment  of  January  24,  1888,  iu  determining  the  date  at  which 
interest  should  begin  to  run,  and  that  to  comply  with  the  provisions 
of  Act  No.  67  of  1884,  the  judgment  should  have  allowed  interest,  as 
claimed  by  plaintiff  in  his  fiist  petition,  to  begin  to  run  from  the  1st 
of  June,  1884,  the  record  shows  that  tl»e  judgment  became  final  on 
January  24, 1888,  and  in  proceedings  looking  to  its  execution  the  court 
was  powerless  to  enlarge  its  scope,  ur  to  otherwise  amend  or  alter  its 
effect,  wliich  is  irrevocably  fixed  by  its  own  terms.  That  proposition 
is  self-evident  under  our  laws,  flowing  from  the  ver^  essence  of  all 
final  judgments.  A  motion  for  a  new  trial  or  an  appeal  was  the  only 
remedy  which  the  law  tendered  to  plaintiff  for  the  correction  of  the 
alleged  error  in  the  original  judgment,  and  it  is  too  late  to  attempt 
such  a  remedy  on  execution. 

The  question  is  not  new  in  our  jurisprudence,  and  the  rule,  already 

aanccioned  by  law  and  reason,  finds  additional  support  in  authority. 
33 
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Louii»iaua  SaviDgn  Bank  and  bafe  Deposit  Company  in  Liquidation. 

In  the  matter  of  tlie  succesBion  of  ADderBOD,  33  Add.  58J,  this  coart 
refused  to  allow  interests  to  a  creditor  whose  judgment  was  silent  on 
the  subject,  even  though  the  nature  of  his  claim  might  have  entitled 
him  to  interests. 

The  Court  said:  **  A  judgment  has  been  defined  to  be  the  decision 
or  sentence  of  the  law.  pronounced  by  a  court  of  competent  jurisdic- 
tion upon  the  matter  contained  in  the  record.  •  *  *  * 
'^  It  is  tjkfiat  of  a  court  settling  the  rights  of  tlie  parlies,  and  however 
unjust,  erroDeous  or  illegal  the  settlemeut  may  be,  the  parties  can  only 
claim  under  it  that  which,  by  the  terms,  the  judgment  awards."  •  * 
''If  the  plaintiff  in  rule  is  holder  of  a  judgment  which  unjustly 
denif's  to,  and  withholds  from  him,  his  legal  right,  it  is  a  misfortune 
which  might  have  been  repaired  before  that  judgment  became  final, 
but  which  is  now  past  remedy." 

The  conclusions  of  the  Court  rested  on  and  were  completely  jasti- 
fif  d  by  several  previous  adjudications  enforcing  similar  views.  Saul 
vs,  His  Creditors,  7  N.  S.  437  j  Cochran  vs  Murphy,  4  Ann.  6  ;  Succc«- 
siou  of  Regan,  12  Ann.  116:    see  also  Villarji  vs.  Faivre,  36  Ann.  398. 

In  the  instant  case  the  special  and  sole  relief  sought  by  plaintiff  is 
the  funding  of  his  judgment  of  January  24, 1888  ;  by  that  judgment  it 
was  settled  that  his  interest  should  run  only  from  April  27,  1887,  and 
he  cannot  now  be  heard,  in  his  present  procefdings,  to  claim  more. 

It  is  therefore  ordered  that  the  judgment  ap|M|^led  from  be  amended 
so  as  to  fix  the  27th  of  April,  1887,  as  the  date  from  which  interest  is 
to  run  on  the  bonds  to  be  issued  to  plaintiff,  and  that  as  thus  amended 
said  judgment  be  affirmed,  costs  of  appeal  to  be  taxed  against  plain- 
tiff and  appellee. 


No.  10.076. 

121     7281  In    the    Matter    of    the    Louisiana    Savings    Bank    and    Safe 

Deposit  Company,  in  Liquidation.— ^n  Opposition  to  Second 
Provisional  Account. 

PaymeutM  made  by  syndics,  liquidators  and  other  fidnciaries,  under  ex  parte  orders  of  a 
court,  are  still  open  to  inquiry  as  to  tfaeir  correctness.  The  practice-  of  granting  such 
orders  without  notice  to  those  interested  and  without  proof  contrudictorily  made,  is,  as 
a  {general  rule,  irregular  and  unwarranted. 

But  though  unauthorised,  8uoh>rders  may  be  ivgarded  as  confirmatory  of  the  good  faith 
and  honestv  of  those  making^  the  payments.  And  when  the  charges  made  are  not 
extravagant,  on  their  face,  and  were  for  services  of  experts,  attorneys  and  others 
rendered  under  the  eye  of  the  conrt,  and  some  of  whom  were  appointed  by  the  court 
without  opposition,  and  the  conduct  and  administtation  of  the  fiduciaries  is  free  fh>m 
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suspicion  of  fhtad,  the  payment  will  be  viewed  as  prima  faeie  correct,  and  in  the 
absence  of  sufficient  evidence  to  ne^Btive  or  rebut  such  nresnmption,  the  payments  will 
not  be  rejected. 

When  an  insolvent  estate  or  bankins;  institution  is  administered  by  three  liquidators,  whose 
commissions  are  fixed  by  law,  they  will  not,  in  addition  to  each  commissions,  be 
authorised  to  charge  a  salary  for  their  services.  Nor  will  they  be  entitled  to  the  assist 
ance  of  clerks,  unless  they  first  show  that  from  the  intricacy  of  accounts,  or  other 
cause,  the  services  of  the  clerks  were  a  necessity,  and  obtain  the  authority  of  the  court 
for  their  employment,  when  they  have  already  the  help  of  two  experts  in  the  work  of 
liquidation. 

Tbe  depositor  becpmes  the  ordinary  creditor  of  the  bank  unless  he  makes  a  deposit  in  kind. 
as  defined  by  the  Code.  Civil  Code,  Arts.  2940.  3943,  2944,  2945,  2963,  352S ;  9  La.  p.  50 ; 
17  La.  p.  169;  10  Ann.  p.  342. 

4    PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
1\.     Bightor,  J. 

Blanc  d  Butler  and  H.  G.  Miller  for  John  Crossley  &  Sons,  Oppo- 
nents and  Appellants  : 

The  Hqnidating  commissioners  of  insolvent  banks  can  claim  no  salaries,  but  are  restricted 
to  the  commissions  allowed  by  the  law.    R.  S.,  Section  1818. 

Kof  can  they  snlject  tbe  estate  to  pay  salaries  for  clerks,  save  in  exceptional  cases,  where 
the  necessity  exists,  and  then  the  charges  must  be  reasonable,  the  theory  of  the  law 
being  that  the  commissioners  must  themselves  render  the  necessary  clerical  services 
for  which  their  commisftions  are  compensation.    1  Ann.  21. 

Experts  are  authorized  to  be  appointed  to  state  complicated  accounts,  not  to  instruct  the 
oontt  on  the  general  issues  of  the  case.  If  there  are  no  accounts  to  be  stated  the  estate 
cannot  be  subjected  to  pay  expert-  fees.  If  there  are  such  accounts,  tbe  fees  must  be 
proportioned  to  the  labor  reqaisite  and  pei*formed  by  tbe  experts.    C.  P . ,  Arts.  433,  444. 

Counsel  fees  incident  to  the  liquidation  of  on  insolvent  bank  must  be  proportioned  to  tbe 
services  rendered,  and  to  the  result  of  the  litigation  in  which  the  services  are  claimed  to 
have  been  rendered.    12  Ann.  533. 

The  payment  of  debts  of  an  insolvent  estate  or  bank  by  liquidating  commissioners  must  be 
on  an  account  notified  to  creditors  by  advertisement,  and  after  Judgment  of  homologa- 
tion. Payments  of  claimH  against  insolvent  estates  in  course  of  administration,  made 
on  «z  parte  oiders,  will  not  bind  creditors  unless  sustained  by  proof.  R.  S.,  Section 
1815;  Civil  Uode,  Arts.  1179.  1180, 1185,  ftteq. 

The  depositor  becomes  the  ordinary  creditor  of  the  bank  unless  he  makes  a  deposit  in  kind, 
as  defined  by  the  Code.  Civil  Code,  Arts  2940,  2913, 2944,  2945,  2963,  3522;  9  La.  p.  50 
17  }^.  p.  162;  10  Ann.  p.  342. 

Homer  d  Lie  for  the  Porter  Heirs,  Opponents  and  Appellants. 

JavMS  B.  Onthrie  and  James  D.  Seguin  for  Milton  C.  Randall,  Oppo- 
nent and  Appellant. 

W,  8.  Benedict  and  Chas,  S,  Bice  for  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.    Tbe  Louisiana  Savinj^s  Bank  and  Safe  Deposit  Company 
was  placed  in  liquidation  in  June,  1879.    On  tbe  16tb  of  June,  1887, 
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the   liquidators,    or  comniissionerB,    filed    t)ieir  second    provisional 
account. 

This  account  exhibits  assets  as  follows  : 
Dividend  to  commissioners  by  bank  when  they  took  charge. $  43,171  70 

Proceeds  sale  bank  building 52,700  00 

Received  on  account 6,870  00 

Making  total  assets $102,321  70 

The  total  charges  on  the  account  amount  to  $81,107. 
Oppositions  were  filed  to  the  account  by  the  heirs  of  Royal  A.  Por- 
ter, deceased,  Milton  0.  Randall  and  John  Crossley  &,  Sons,  and  from 
adverse  judgments  these  opponents  have'ap pealed. 

I. 

Opposition  of  the  Porter  Heirs. 

Upon  the  settlement  of  the  succession  of  Royal  A.  Porter,  the 
father  of  these  opponents,  their  distributive  shares  were  found  to  be 
in  the  aggregate  of  $9866.15,  which  sum  was  deposited  in  the  Louisiana 
National  Bank  to  the  crodit  of  the  succession  of  the  decedent,  subject 
to  the  control  of  the  mother  and  natural  tutrix  of  the  heirs,  then 
minors. 

On  the  I2th  of  June^  1878,  under  an  order  of  the  Second  District 
Court  of  New  Orleans,  this  fund  was  withdrawn  from  the  bank  men- 
tioned and  deposited  in  the  Louisiana  Savings  Bank,  where  it  drew 
interest,  which  w^as  paid  to  the  tutrix. 

On  the  31st  of  May,  1879,  an  order  of  the  same  court  was  rendered, 
directing  the  withdrawal  of  Sdid  fund  from  the  Savings  Bank  and  the 
investment  thereof  by  the  tutrix  in  United  States  bonds. 

On  the  4th  of  June  thereafter  this  order  was  presented  to  the  presi- 
dent of  the  bank,  who,  afct^r  a  short  delay  to  ascertain  the  correctness 
of  the  order,  informed  the  tutrix  that  no  United  States  bonds  coald 
then  be  purchased  in  New  Orleans,  but  that  he  would  take  the  money 
and  send  it  to  Washington  City  and  there  purchase  the  bonds  for  the 
heirs.  To  this  the  tutrix  agreed  and  surrendered  her  bank  book  and 
received  two  certificates  of  deposit — one  for  the  shares  of  the  two 
youngest  heirs,  and  the  other  for  the  oldest,  who  had  then  been 
emancipated— accompanied  by  tlie  assutanoe  of  the  president  of  the 
bank  that  these  certificates  would  be  exchanged  for  the  bonds  as  soon 
as  they  arrived,  which,  it  wtis  stated,  would  be  about  the  7th  of  July. 
The  bonds  never  came;  the  investment  was  never  made,  in  fact,  and 
the  bank  failed— closing  its  doors  on  the  30th  of  June. 
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It  poRseBsed  at  the  time*,  in  caBh,  $32,639  42,  whicli  weot  iuto  the 
bauds  of  the  coramimouera. 

On  the  account  of  the  comiiiis»ionpr«,  these  heirs  are  placed  thereon 
as  ordinarj  creditors. 

They  claim,  however,  by  reason  of  the  fact«  recited  above,  that  their 
deposit  was  a  special  deposit,  entitling  them  to  be  paid  by  preference 
over  all  creditors.  This  is  the  sole  question  relating  to  this  opposi- 
tion to  be  determined. 

The  contention  of  the  opponents  rests  entirely  on  the  hypothesis 
that;  there  was  an  actual  deposit  made  on  the  4th  of  June,  1879.  The 
actual  deposit  was  really  made  in  June,  1878,  and,  in  point  of  fact, 
from  that  time  continuously  the  fund  was  in  possession  of  the  bank, 
after  the  proposed  investment  of  the  fund  in  bonds,  as  before. 

From  the  time  of  the  actual  deposit  of  the  money  in  June,  1878,  the 
heirs  or  their  tutrix  were  never  in  possession  of  the  money. 

There  was  an  order  of  Court,  it  is  true,  requiring  the  fund  to  be 
invested  in  United  States  bonds,  bat  the  fund  was  not  withdrawn  for 
the  purpose  of  this  investment,  and  although  there  was  a  promise  on 
the  part  of  the  president  of  the  bank  to  make  this  investment,  or 
purchase  the  bonds  for  the  parties,  it  was  never  done  by  him,  and  the 
money  remained  in  the  bank  as  before.  The  issuing  of  the  certifi- 
cates, even  coupled  with  the  promise  of  the  president  to  invest  in  the 
bonds  and  the  purpose  of  the  depositors  to  effect  the  investment,  did 
not  change  the  status  or  condition  of  the  fund  and  convert  the  original 
irregular  deposit  of  1878  into  a  real  or  special  deposit. 

We  cannot,  under  any  reasonable  view  of  the  circumstances,  con- 
strue this  deposit  as  a  real  or  special  deposit  as  contended  for  by  the 
opponents. 

A  deposit,  as  defined  by  the  Code,  '*  is  an  act  by  which  a  person  re- 
ceives the  property  of  another,  binding  himself  to  preserve  it,  and 
return  it  in  kind."    C.  C.  Art.  2926. 

"  The  depositary  cannot  make  use  of  the  thing  deposited  without 
the  express  or  implied  consent  of  the  depositor.'^    C.  C.  2940. 

Tlie  depositary  ought  to  restore  the  precise  object  which  he  has  re- 
ceived."   C.  C.  2944. 

'*  The  only  real  deposit  is  that  where  the  depositary  receives  a  thing 
to  be  preserved  in  kind,  without  the  power  of  using  it,  and  on  the  con- 
dition that  he  is  to  restore  the  identical  object.'^    C.  C  2963. 

"  He  w)io  deposits  a  thing  in  the  hands  of  another,  still  remains  the 
owner  of  it." 

•'  Consequently  his  claim  to  it  is  preferred  to  that  of  the  other  cred- 
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itorg  of  the  depositary,  and  he  can  demand  the  restitution  of  it  *  *  * 
if  the  thing  reclaimed  be  identically  the  same  which  he  deposited.^' 
C.  C.  3222. 

The  deposit  thus  specifically  described  in  the  foregoing  articles  is 
claimed  by  opponents  to  be  the  kind  of  deposit  that  was  made  by 
them  in  the  Savings  Bank,  and  upon  this  claim  exclusively  their  case 
rests. 

It  will  be  seen  that  the  essential  condition  of  a  deposit — a  real  or 
special  deposit-^is  that  the  thing  deposited  can  be  identified. 

In  this  case  $9866,  in  no  particular  or  designated  kind  of  money,  was 
placed  in  the  bank  in  Jane,  1878.  In  June,  1879,  the  bank  failed,  hav- 
ing in  its  vaults  in  money  $32,639. 

That  the  fund  deposited  more  than  a  year  before  could  be  identified 
and  taken  from  these  moneys  found  in  the  bank  would  certainly  seem 
impossible,  and  even  that  any  of  this  original  fund  remained  and  made 
part  of  this  balance  found  was  highly  improbable. 

Tet  this  identification  is  essential. 

In  the  case  of  Longbottom's  executors  vs.  Babcock,  9  L.  50,  an 
opposing  creditor  to  tlie  executor's  account  claimed  a  privilege  for  or 
on  account  of  a  special  deposit.  We  quote  from  the  decision  as  fol- 
lows: 

*'  The  evidence  in  the  record  shows  that  the  deceased  was  t^e  attor- 
ney in  fact  of  Colton  Heury  during  his  (Henrys)  absence  from  the 
State,  and  that  before  his  departure  he  had  given  his  agent  (the  de- 
ceased) a  check  on  one  of  the  banks  for  $1300,  to  be  disbursed  on  his 
account,  and  th it  $1100  was  found  in  the  store  of  the  deceased  at  the 
time  of  his  death.  But  there  is  no  evidence  to  show  that  this  sum  is 
the  same  money  received  by  the  testator.  Art.  3189  (now  8222  C'.C.)  re- 
quires, in  order  that  the  depositor  may  exexcise  his  right  of  privilege, 
proof  of  the  identity  of  the  thing  deposited  must  be  made.  It  is  of 
the  essence  of  deposits  that  the  depositary  should  be  bound  to  keep 
the  thing  deposited  and  restore  it  in  kind  to  the  depositor.  In  this 
case  the  money  appears  to  have  gone  into  the  hands  of  Longbottom 
as  the  agent  of  Henry.  He  was  bound  to  account  for  it,  but  not  to 
restore  it  in  kind.  He  did  disburse  a  part  of  it  for  the  use  of  his 
principal.    The  court  properly  rejected  the  claim  as  a  privilege." 

The  case  of  Matthews,  Finlay  &  Co.  vs.  their  Creditors,  10  Ann.  342, 
is  confirmatory  and  even  more  strongly  illustrative  of  the  same  nrin- 
ciple.    We  quote  from  that  decision : 

'<  The  money  was  counted  and  debited  to  the  depositaries  simply  as 
so  much  cash. 
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'^  Special  or  real  deposits  are  nRaallj  aefiX*  d  ap,  and  not  counted  by 
the  banker,  and  are  to  be  returned  iu  kind.  *  *  *  The  box  or 
package  cootAining  the  real  deposit  is  endorsed  with  the  depositor's 
name,  and  is  put  away  by  itself  in  the  vault,  there  to  remain  until  de- 
manded by  the  owner,  and  checks  cannot  be  drawn  against  it.'* 

In  view  of  the  above  it  is  plain  that  the  issuing  of  the  certificates 
of  deposit  in  this  case  cannot  be  regarded  as  changing  in  any  wise 
the  character  of  the  deposit  as  contended  for  by  opponent's  counsel. 

A  certificate  is  given  as  evidence  of  the  amount  standing  to  the 
credit  of  the  depositor.  The  main  object  of  such  certificate  ia  to  afford 
satisfactory  evidence  of  such  credit,  and  to  enable  the  depositor  to 
utilize  the  crf*dit  by  drawing  checks  against  or  upon  the  amount  so 
deposited,  whereas  it  is  seen  from  the  authority  last  cited  that  if  it  be 
a  special  or  real  deposit,  checks  cannot  be  drawn  upon  it. 

The  counsel  for  opponents  claim  that  the  identification  of  the  fund 
was  sufficient,  because  the  bank,  when  it  failed,  had  in  its  possession 
cash  exceeding  in  amount  the  deposit.  We  have  before  adverted  to 
the  extreme  improbability  that  any  part  of  this  money  was  part  oi 
parcel  of  the  funda  originally  deposited.  But  the  authority  of  the 
case  in  9th  La.,  above  cited,  is,  as  we  have  seen,  directly  opposed  to 
such  contention. 

It  is  true  that  authorities  from  other  States  were  cited  by  the  coun- 
sel of  the  opponents  that  undoubtedly  supported  their  argument,  and 
especially  on  this  particular  point,  but  they  belong  to  a  different  sys- 
tem, and  were  the  enunciations  of  equity  courts  relating  to  tru<&ts,  ex- 
press or  implied,  and  to  trust  funds.  While  they  are  authorities  en- 
titled to  respect,  we  cannot  yield  to  them  in  the  face  of  the  positive 
declarations  of  our  written  law,  and  the  settled  jurisprudence 
under  it. 

The  claim  was  properly  construed  to  be  an  ordinary  debt  of  the 
bank,  and  the  privilege  rejected. 

II. 

The  claim  of  Milton  C.  Randall  is  for  services  rendered  the  commis- 
sioners as  an  expert. 

He  was  paid  $3000,  but  demanded  $7000  more,  and  appeals  from  a 
rejection  of  his  demand. 

It  is  strongly  urged  by  the  opponents  of  this  claim  that  there  was 
no  DC'essity  for  this  appointment.  That  the  issues  were  such,  that 
the  services  of  an  expert  were  not  required.  Were  this  a  matter  open 
to  discussion,  the  necessity  for  the  appointment  of  aa  expert  might  be 
reasonably  questioned.     He  was,  however,  regularly  appointed  on  the 
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application  of  the  commissi  on  erft,  without  opposition  from  anj  of  the 
parties  litigants.  He  rendered  continuous  services  for  a  long  time, 
but  whether  the  character  of  tho»e  services,  and  the  report  made 
thereof,  were  strictly  within  the  line  or  scope  of  his  dnties  or  appoint- 
menty  it  is  at  least  too  late  to  be  made  a  subject  of  inquiry.  ■  The 
appointment  must  be  considered  as  regularly  and  legally  made. 

We  have  attentively  considered  the  character  of  the  serviceB  ren- 
dered, their '  value  to  the  parties,  etc..  and  at  present  will  content 
ourselves  in  saying  that  we  are  not  convinced  that  $3000,  which  the 
expert  receiired,  was  an  inadequate  consideration  for  the  services,  and 
see  no  reason  to  disturb  the  conclusion  of  the  judge  a  quo,  who 
rejected  the  demand  for  further  remaneration. 

The  consideration  of  this  claim  will  occur  again  in  the  course  of 

this  opinion. 

III. 

The  opponents,  John  Crossley  &  Sons,  were  mentioned  in  the 
account  as  creditors,  but  the  amount  owing  them  was  stated  therein 
as  unknown. 

1.  By  the  judgment  of  the  lower  court,  the  amount  of  the  indebted- 
ness of  the  estate  to  them  was  fixed  at  $41,714.11,  with  legal  interest 
from  the  10th  of  March,  1886,  and  the  farther  sum  of  $14,968.25,  with 
legal  interest  from  the  18th  of  May,  1886.    These  sums  were  in  exact 

'conformity  to  the  decree  of  this  Court,  rendered  on  appeal  in  the  case 
of  Crossley  &  Sons  vs.  Louisiana  Savings  Bank,  38  Ann.  75.  A  larger 
amount  was  adjudged  by  that  decree  than  was  given  by  the  judgment 
now  under  review,  bat  by  that  decree  a  privilege  for  part  of  the  debt 
was  recognized  in  certain  drainage  warrants,  and  they  were  ordered 
to  be  sold  and  their  proceeds  applied  as  a  credit  on  the  debt.  They 
were  so  sold,  and  the  debt  was  r«^duced  thereby  to  the  sum  or  sums 
allowed  by  the  judgment  of  the  lower  court  in  the  instant  case. 
This  adjustment  of  the  debt  was  undoubtedly  correct. 

2.  They  opposed  the  charges  imposed  or  sought  to  be  imposed  on 
the  insolvent  estate  for  salaries  of  the  commissioners,  hire  of  clerks, 

.  compensation  to  experts  and  fees  of  attorneys.  Their  opposition  to 
these  charges  were  all  dismissed.  As  before  stated,  the  entire  sum  for 
distribution  amounted  to  $102,321.70.  The  total  charges  on  this  fund 
for  the  administration  of  the  insolvency,  paid  under  orderv  of  the 
court,  amounted  to  $69,000. 

(a)  The  commissions  of  syndics  on  sums  that  came  into  their 
hands,  as  fixed  by  law,  are  5  per  cent  on  amounts  up  to  $50,000,  3  per 
cent  on  amounts  not  exceeding  $100,000,  and  2  per  cent  on  all  sums 
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above  (100,000.     So  that  their  entire  commiBRions  on  $102,^1  would 
be  $4046,  and  no  more. 

There  is  charged  as  coinmissions  on  $43,172,  the  amount  first 
received  by  the  commissioners  from  the  oflicers  of  the  bank,  $2158, 
and  tct  thit  is  added,  ''  as  received  on  salaries  of  commissioners,*^ 
$900  more,  making  in  all  $3058.  The  charge  for  commissioners  is  a 
proper  one,  but  there  is  no  warrant  in  law  for  the  additional  amount 
eharged  on  account  of  salaries,  and  this  must  be  rejected. 

(b)  The  charges  for  clerk  hire  amount  to  $2000.  It  is  to  be  noted 
that  the  entire  fund  for  distribution,  $102,321,  consisted  of  $48,172, 
on  hand  when  the  bank  failed ;  $52,700,  proceeds  of  sales  of  real 
estate,  and  $6449,  derived  from  collections.  The  creditors  among 
whom  this  fund  was  to  be  distributed,  and  the  respective  sums  owing 
them,  was  a  matter  of  easy  ascertainment,  and  the  entire  claims  of  all 
the  creditors  could  probably  have  been  listed  from  the  bank's  books. 
It  seems  to  ns  that  the  three  commissioners  might  have  performed 
this  work  themselves,  and  the  services  of  clerks  dispensed  with.  The 
rale  as  to  such  allowances  for  clerks  in  cases  like  the  present  one,  is 
thus  properly  declared  in  the  c«se  of  Pandelly  vs.  His  Creditors,  1 
Ann.,  p.  21,  quoting: 

"  The  syndics  receive  a  compensation  for  their  services  in  the  shape 
of  a  commission.  Among  the  services  the  law  expects  them  to  render 
is  the  keeping  of  proper  official  sccounts.  Cases  may  arise  in  which 
extraordinary  skill  as  an  accountant  might  be  required  to  unravel 
complicated  accounts  left  in  confusion  by  the  insolvent,  and  in  such 
cases,  upon  a  distinct  allegation  by  the  syndics  of  the  difficulties  and 
necessities  of  the  case,  we  are  not  prepared  to  say  that  the  testimony 
in  support  of  such  allegations  would  be  inadmissible.  Such  were  not 
the  allegations  of  the  tableau.'' 

The  entire  charge  for  clerks,  under  this  authority,  which  we 
approve,  should  have  been  i ejected.  So  far,  in  this  instance,  from  it 
appearing  in  the  statement  submif^ed  by  the  commissioners,  that 
there  was  a  necessity  for  the  services  of  clerks,  there  was  no  mention 
made  in  court  or  petition  for  their  employment,  and  no  judicial 
authority  obtained  therefor. 

(c)  There  was  paid  to  Milton  Randall,  as  before  stated,  $3000,  and 
it  likewise  appears  that  the  further  sum  of  $1500  was  paid  Edwin 
Harris,  another  expert  engaged  during  the  administration  of  this 
insolvent  estate. 

The  labors  of  the  first  named  continued  three  or  more  years,  and  of 
the  latter  for  at  least  six  months. 
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These  parties  were  appoioted  by  the  court  without  oppositiou  from 
the  creditors  or  parties  in  iDterest,  and  it  is  too  late  to  draw  in 
quostioD,  as  is  sought  to  be  done,  the  necessity  or  propriety  of  their 
appoiDtm(»nt, 

Opposition  is,  however,  urged  to  the  payments  made  them  for  their 
services. 

An  examlDation  of  the  evidence  in  the  record  cannot  fail  to  produce 
the  conviction  that  the  services  rendered  were  exceedingly  arduous 
and  of  great  value,  even  if  some  of  the  labors  of  one  of  them — Mr. 
Randall — were  misdirected  as  charged. 

The  liquidation  of  this  insolvent  institution  has  been  attended  by 
the  most  important  and  protracted  litigation,  in  which  the  gravest 
issues  were  presented  and  the  most  intricate  and  complicated  accounts, 
amounting  to  many  hundred  thousand  dollars,  were  to  be  adjusted, 
and  some  of  the  most  difficult  questions  and  problems  relating  to 
banking  and  book-keeping  were  to  be  solved. 

These  labors  were  performed  under  the  eye  of  the  judge  before  whom 
the  proceedings  were  pending,  in  which  their  services  were  rendered, 
and  who  approved  the  charges  and  granted  expt^ss  orders  for  their 
payment  upon  the  application  of  the  commissioners. 

These  orders  of  the  judge  approving  the  charges  and  directing  their 
payment  are,  however,  not  to  be  considered  as  conclusive  in  favor  of 
their  correctness.  On  the  contrary,  as  a  rule,  such  orders  should  be 
reserved  for,  or  rather  confined  to,  approval  of  accounts  contradictorily 
rendered,  and  after  due  notice  and  delays,  such  as  are  required  for  the 
due  and  regular  homologation  of  accounts  and  tableaux. 

These  judicial  orders,  though  irregular,  are,  however,  confirmatory 
of  the  good  faith  of  the  commissioners  in  allowing  the  charges,  and 
whose  conduct  during  their  entire  administration  is  free  from  suspi- 
cion of  fraud  or  dishonesty. 

The  pay.i  ent  of  these  charges  fully  comes  under  the  rule  so  often 
announced  in  the  decisions  of  this  Court,  that  where  payments  are 
thus  made  by  executors  or  other  fiduciaries  in  the  administration  of 
estates,  acting  under  oath,  apparently  in  good  faith,  and  not  extrava- 
gant on  their  face,  they  are  to  be  deemed  and  treated  as  prima  fade 
correct.    2  U.  S.  596  j  6  U.  S.  334 ;  3  R.  283  j  6  Ann.  129. 

We  find  in  the  record  no  evidence  whatever  to  lebut  this  prima 
facie  presumption  in  favor  of  the  correctness  of  these  items. 

Under  these  circumstances,  we  cannot  disturb  the  concluMon 
reached  by  the  judge  a  quo  in  dismissing  this  opposition,  whatever 
might  be  our  opinion  of  the  correctness  of  these  charges,  were  the 
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entire  matter  oT>pn  to  inqairy  and  tlie  simple  proposition  presented  for 
the  first  time,  whether  the  commissioners  should  pay  them  in  their 
entirety. 

(d.)  The  fees  allowed  the  several  attorneys  who  were  employed 
during  the  course  of  the  administration  of  the  insolvency  were  all 
opposed  as  excessive. 

This  opposition  includes  the  fee  of  Chas.  S.  Rice  for  $2000— $1000 
paid  alieady— the  fee  of  T.  J.  Semmes,  $2500,  paid,  and  that  of  W.  S. 
Benedict,  for  $10,000,  not  paid. 

In  regard  to  Mr.  Rice^s  fee,  the  attorneys  for  the  opponent  use  the 
following  language  in  their  brief,  respecting  the  same.    Quoting : 

**  In  view  of  Mr.  Rice's  services  in  placing  the  bank  in  liquidation, 
and  other  services  detailed  by  him,  the  opponents  would  be  content 
with  the  $2000  charged  for,  if  that  is  to  be  in  full." 

In  view  of  this  admission  and  under  the  condition  expressed,  that  it 
is  a  finality,  the  charge  is  approved. 

The  services  were  rendered  by  Mr.  Semmes  under  a  contract  wit^ 
the  commissioners,  in  which  the  amount  of  his  fee  was  fixed.  This 
was  approved  by  the  Court  and  its  payment  made  in  compliance  with 
its  order. 

As  before  stated,  with  reference  to  the  litigation  that  has  transpired 
daring  the  progress  of  this  liquidation,  the  amounts  involved  were 
very  large,  the  question  of  law  and  fact  very  grave  and  complicated, 
demanding  the  highest  professional  skill  for  their  determination,  and 
imposing  great  responsibility,  and  we  doubt  not  that  the  commis- 
sioners, in  making  the  engagement  with  Mr.  Semmes,  were  actuated 
by  entire  good  faith. 

For  the  reasons  given  with  reference  to  the  charges  of  the  experts, 
we  shall  decline  to  disturb  the  ruling  made  by  the  court  belo-w  with 
respect  to  this  item. 

The  services  of  Mr.  Benedict  were  engaged  by  the  commissioners  at 
the  commencement  of  their  administration,  and  the  chief  labor  and 
reetponsibility  has  fallf  n  upon  him  as  the  regular  and  principal  attor- 
ney of  the  estate.  They  have  been  arduous  in  tlieir  character  and  the 
record  shows  faithfully  performed  and  of  gi*eat  value.  Had  he  been 
the  only  attorney  who  rendered  services  in  the  administration  of  this 
insolvency,  and  his  fee  the  only  one  to  be  paid,  we  do  not  think  the 
amount  charged — $10,000 — for  the  valuable  services  rendered,  would 
have  been  too  much.  But  considering  the  assistance  he  has  received 
trom  his  able  associates  and  the  immense  charges  that  this  estate  is 
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burtbeDcd  with,  we  think  that  $6000  woald  be  a  reasonivble  and  auffi- 
cient  fee  for  Mr.  Benedict. 

This  completes  the  review  of  all  matters  embraced  in  this  obliga- 
tion. 

It  IB,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court,  in  so  far  as  it  dismisses  the  oppositions  of  John 
Crosaley  &  Sons  to  the  chargeA  of  the  commissioners  for  salaries 
amounting  to  S900,  and  to  clerks'  hire  $2000,  it  be  reversed,  and  the 
oppositions  in  this  respect  be  sustained  and  charges  rf  jected. 

That  the  judgment,  in  so  far  as  it  dismisses  the  opposition  of  the 
charge  for  fee  of  W.  S.  Benedict,  it  be  amended  by  reducing  the 
charge  in  fee  from  $10,000  to  $6,000 ;  and  that,  as  thus  amended,  and 
in  all  other  respects,  the  judgment  be  affirmed.  The  costs  incurred  by 
the  oppositions  of  the  Randall  and  the  Porter  heirs  to  be  paid  by 
them  respectively  in  both  courts,  and  those  incurred  by  the  opposition 
of  John  Crossley  &  Sons,  be  paid  by  the  liquidation  in  both  courts, 
reserving  to  the  liquidation  the  right  to  recover  from  the  parties  whose 
claims  where  rejected  or  reduced  the  costs  incurred  by  the  opposition 
of  the  Crossleys  to  such  items. 


On  Application  for  Rehearing. 
Fenner,  J.    We  granted  this  rehearing  solely  on  two  points,  viz: 

1.  The  disallowance  by  our  former  decree  of  $2000.  placed  upon  the 
account  as  expenses  of  clerk  hire. 

2.  The  disallowance  of  $900  compensation  for  special  services  of 

commissioners. 

I. 

A  reference  to  our  opinion  in  relation  to  this  case,  reported  in  d5tli 
Annual,  p.  196,  will  show  that  it  presents  very  peculiar  features,  which 
need  not  now  be  further  detailed.  Suffice  it  to  say,  that  these  com- 
missioners first  selected  by  the  stockholders  and,  on  their  request, 
appointed  by  the  court,  were  placed  in  charge  of  the  affairs  of  this 
large  bank.  These  affairf^  were  extensive  and  complicated.  The  case 
was  not  like  an  ordinary  insolvency  in  which  the  insolvent  is  required 
to  pi'esent  a  full  statement  of  his  affairs  in  the  shape  of  elaborate 
schedules,  setting  forth  the  assets  and  liabilities  with  proper  particu- 
larity and  information  as  to  all  the  items  thereof. 

In  such  a  case  the  syndics,  thereafter  appointed,  find  in  these 
schedules  a  proper  basis  for  intelligent  action,  and  have  the  right  to 
exact  from  the  insolvent  all  fur»^her  necessary  information. 

But  these  commissioners  had  no  such  aids.    They  were  bound  to 
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do  for  tbeiuselved  what  tbe  ordinary  iusolveut  would  buve  been 
required  to  do  at  the  outset — to  ascercain  tbe  nature  and  extent  of  the 
aBseta  and  liabilities,  and  tbe  relations  of  tbe  bank  generally  to  third 
persons,  so  as  to  elucidate  and  understand  its  affairs,  and  thus  be 
enabled  to  liquidate  them  properly. 

It  is  obvious  that,  under  such  circumstances,  tlie  aid  of  at  least 
some  of  the  clerical  officers  of  tbe  bank  was  absolutely  essential,  and 
that,  without  such  aid,  the  com  mission  ere  must  have  been  like  a  ship 
without  a  rudder. 

It  is,  therefore,  apparent,  from  the  nature  of  things,  that  tbe  reten- 
tion and  payment  of  such  officers  were  proper  and  necessary,  and 
finding  that  the  charges  now  assailed  were  submitted  to  and  approved 
by  the  court,  and  were  actually  paid  under  judicial  order  more  than 
eight  years  ago,  we  conclude  that  we  applied  too  strictly  tbe  rule  laid 
down  for  ordinary  syndics,  and  that  the  ruling  of  the  district  judge  on 
this  subject  should  have  been  left  undisturbed. 

II. 

As  to  the  allowance  of  $900  to  the  commissioners  for  special  services, 
we  Fee  no  reason  to  change  our  former  opinion.  But  as  the  payment 
has  been  actually  made,  as  the  present  account  is  only  provisional, 
and  as  it  appears  that  a  larger  amount  will  properly  come  to  them,  as 
legitimate  commissioners,  on  their  final  account,  w^e  will  permit  the 
present  allowance  to  stand,  with  provision  that  it  shall  be  credited  to 
any  future  allowance  for  commissioners. 

It  is,  therefore,  ordered  that  our  former  decree  herein  be  amended 
so  as  to  affirm  the  judgment  appealed  from  in  so  far  as  it  rejected  the 
oppositions  to  the  charge  for  clerks'  hire,  and  also  to  affirm  it  in  so 
far  as  it  rejected  the  opposition  to  the  charge  for  salaries ;  provided, 
however,  that  said  charge  is  to  be  deducted  from  any  future  allow- 
ance for  commissioners;  and  that,  us  thus  amended,  it  remain  undis- 
turbed. 


No.  10,171. 
State  of  Louisiana  vs.  Thomas  Tikrnan. 

A  ruling  of  the  trial  jadge  cannot  be  reversed,  aniens  the  bill  of  exceptions  makes  sach 


40    525, 
112    8741 


showing  of  the  facts  and  circnrasUuces  as  will  enable  this  court  to  decide  that  he        40        525 
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APPEAL  from  the  Civil  District  Court  for  tbe  Parisli  of  Orleans. 
Roman,  J. 


M,  J,  Cunniiu/ham,  Attorney  General,  for  the  Stale. 
Wm.  L,  Th-ompson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  record  presents  for  our  consideration  a  single  bill 
of  exceptions  (others  being  waived)  which  recites  that  Thomas  Howe, 
State's  witness,  testified  '*  That  he  told  McCarthy,  the  deceased,  to 
come  with  me,  that  Tiernan  was  coming  with  a  pi-^tol,  to  which  evi- 
dence or  statement  defendant  objected  because  it  was  the  mere  opinion 
of  the  witness  and  as  snch  not  entitled  to  go  to  the  jury  as  evidence  : 
that  the  court  overruled  said  objection,"  etc. 

This  is  the  entire  bill  a«  offered  to  the  judge  for  signature,  and  its 
iLSufficiency,  as  fxiling  to  show  in  what  way  the  statement  was  a  mere 
opinion,  is  apparent. 

The  judge,  however,  in  his  reasons,  states  that  defendaut^s  objec- 
tions were  of  an  entirely  different  character  as  was  also  the  evidence 
objected  to.  He  gives  the  statement  objected  to  as  follows:  The  wit- 
ness said  '*  that  having  seen  Tiernan's  coat  lying  on  a  bucket  in  the 
bar-room,  he  inquired  where  Tiernan  had  gone  to,  when  some  one  in 
the  crowd  said,  Miere  he  is  coming  with  a  gun.'  Witness  then  told 
McCarthy  to  come  along  with  him.  At  that  time  tbe  accused  was  com- 
ing down  the  street  with  something  in  his  hand."  The  judge  states 
that  the  grounds  of  defendant's  objection  were  that  the  words  spoken 
and  repealed  were  hearsay  and  had  not  been  uttered  in  the  presence 
and  within  the  hearing  of  the  witness.  The  judge  ruled  that  the 
words  spoken  formed  part  of  the  res  gestae  of  the  transaction  then  going 
on,  and  as  such  was  admissible. 

If  we  give  the  exception  the  benefit  of  the  judge's  reasons  as  part  of 
his  bill,  nothing  appears  on  the  bill  anywhere  to  show  any  error  in  the 
judge's  ruling.  For  ought  that  appears  to  the  contrary,  the  expression 
may  have  been  strictly  part  of  the  res  gestoB,  and  we  cannot  reverse  his 
ruling  without  clear  showing  of  error. 

Judgment  affirmed. 
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No.  10,074. 
Geokgb  Smith  vs.  T.  J.  Sellaks  &  Co. 

A.  nerTftDt  must  be  held  to  have  accepte<l  the  ^ei-vice  of  hid  employer,  subject  to  auch  rea. 
lonable  risk  as  may  be  incidental  to  the  character  of  the  employment;  and  within  that 
limitation  he  cannot  be  awarded  daraaxes  for  the  occorrence  of  an  accident,  or  reanlt- 
ingii^Jnry. 

▲n  employee  engaged  in  a  haxanious  enterprise  cannot  be  reqaired  to  give  a  laborer  a  posi 
tive  gnarantee  against  danger  and  injury  which  may  be  snffered  from  accidental  and 
fortuitous  causes. 

A  Serrano,  necessarily,  assumes  the  risk  only  of  such  hazards  as  .ire  apparently  incidental 
to  an  employment  intelligently  undertaken ;  and  if  he  be  aware  that  proper  precau- 
tions have  not  been  taken  for  his  safety,  and  still  continues  the  service,  notwithstand- 
ing the  risk,  he  will  be  considered  as  having  assumed  the  responsibility  of  his  own 
security. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightar,  J. 


Harry  H,  Hall  for  Plaintiff  and  Appelle*': 

I. 

The  master  will  be  held  liable  for 'subjecting  the  servant,  thi-oiigh  negligence,  1:  greater 

risks  than  those  which  properly  belong  to  the  employment.    Thompson,  Negligence. 

n,  909;    Hilliard,  II,   pp.  434.  456,  459,  467;    Addison,  Tort.o,  I,  pp.  2S6,  257;    Wharton. 

Negligence,   $305;   Beach,   Contrib.  Neg.   311;    Wood,  Master  and  Servant,  ^78,  843; 

Wait,  ir,  p.  417;  102  Mass.  573;  55  III.  498;    8  Am   Rep.  661;  31  Ind.  175;  63 Mo.  839;  63 

Penn.  t$t.  146;  34  N.  J.  L.  151 . 

IL 

A  sorvant  assumes  only  the  risks  ordinarily  incident  to  the  bnttiness.     Wood,  Master  and 

Servant,  pp.  738,  739,  678,  681.  763;  Wharton,  Negligence,  §  199:  Beach,  Contrib.  Neg., 

370;   MoAnley  vs.Brown)ee,  38  Jar.  (8C.)415;    Mason  vs    Bdison,  88  Fed.  R.  p.  838;    32 

Iowa,  357;  Pool  vs.  B.  R..  56  Wis.  837;  Alexander  vs.  Tennessee,  3  Pacit.  R.  p.  735;  V. 

48  Wis.  375;  Patterson  vs.  Pittsburg.  76Pflnn.  St.  p.  393;  Cook  vs.  St.  Paul,  84  N.  W. 

Bep.311. 

III. 

The  servant  has  a  right  to  lely  upon  the  superior  Judgment  and  knowledge  of  the  master. 
Wood,  Master  and  Servant,  pp.  749,  751,  677;  Thompson,  Negligence,  II,  p.  975;  Wait, 
lY,  417;  do.  do.;  41  Barb.  366;  Wharton.  Neglig'^noe,  $  315. 

IV. 

When  the  master  delegates  his  duty  to  another  person,  he  is  liable  for  that  person's  negli- 
gence. Woods,  Master  and  Servant,  pp.  871-873:  81  N.  Y.  531;  37  Am.  Rep.  531;  84  N. 
Y.  77;  31  O.  287;  27  Am.  R.  510;  11  Mass.  345;  11  R.  I.  153;  49  N.  Y.  581;  53  Id.  551;  8 
Laws  (N.  Y.)  506;  59  N.  Y.  517;  38  Wia.  089;  78  Penn  St.  36;  17  Wall.  553;  38  Barb. 
00;  90 O.  415;  62  Mo.  373;  14  Am.  R.  434;  47  Mo.  567;  4  Am.  Rep.  353;  100  IT.  S.  813; 
Wood's  Master  and  Servant,  pp. 883,  885;  80.415;  3  0.  301;  Jl  O  287,  393;  8  Duv.  114; 
Wharton,  Neg.,  §833;  Relsiug  vs.  Steinway.  5  N.  E.  R.  449;  Wharton.  Negligence. 
§  235;  Thompson,  Negligence.  II,  p.  1030;  Beach  on  Cont.  Neg.  note,  p.  331. 

V. 
One  to  whom  the  master  delegates  the  performance  of  hia  duties,  as  master,  is  not  a  fellow 
servant  of  those  over  whom  he  exercises  those  duties.    3  Wait,  Act.  and  Deft.,   p.  415; 
61  Ko.  493:  63  Mo.  386;    .18  Wis  289:  v.  note;    31  Am.  Rep.  579.  582.;    76  N.  C.  5;  Beach, 


528  SUPREME  COURT  OF  LOUISIANA. 


Smith  vs.  Sellars  &  Co. 


pp.  331,  334,  389;  Thompson,  Negligence,  II  p.  1028,  et  teq,  1030;  Wait,  Act.  and  Def.,  4, 
p.  415;  Beach,  Contiib.  Neg.,  p.  334;  61  Mo.  p.  495;  36  Ind.  74;  76  Penn.  St.  389;  49  N.  T. 
672;  45  Md.239;  44  Md.  283;  English  cases  cited  at  p.  336  of  Beach;  Gorraly  v%.  Ynl- 
can.  61  Mo.  p.  494;  47  Mo.  567;  50  Mo.  495;  62  Mo.  327;  1^8  Mo.  289;  78  Penn.  St.  25: 
Wait,  A.  and  D  8,  p.  297;  50  Mich.  179;  45  Am.  R.  35;  41  do.  812;  80  Ind.  281;  Shear- 
man &,  Kodflold  on  Negligence,  §  102;  Wharton  on  Negligence,  §  222;  53  N.  Y.  p.  55;  53 
N.  Y.  p.  527;  Ryan  vs.  Baggelley,  50  Mich.  180. 

VI. 

The  burden  of  proof  of  contributory  negligence  is,  tn  such  cases,  apon  the  defendant.  15 
Wall.  401;  93  U.  S.  291;  Wood,  Master  and  Servant,  p.  777;   20  Iowa.  14;   4  Am.  B.  181 . 

VII. 
When  the  jury  has  failed  to  do  Justice  the  court,  in  the  exercise  of  its  Jurisdiction,  mnat 
do  it,  and  will  increase  the  verdict.    Sullivan  vs.  R.  R.,  39  Ann.  800. 

vni. 

A  verdict  for  $10,000  for  loss  of  boy's  arm  is  not  excessive  and  will  not  be  disturbed  on  ap- 
peal.   Ketchum  vs.  R.  R.,  38  Ann.  777. 

Charles  S.  Rice  for  Defendants  and  Appellants: 

1 .  The  petition  shows  no  cause  of  action. 

2.  The  petition  charges  only  a  fortuitous  accident,  or  one  incidental  to  the  employment  .- 
and  shows  no  relation  between  the  alleged  cause  of  the  accident  and  the  accident 
iUelf. 

3.  The  servant  takes  upon  himself  all  risks  incident  to  his  employment.  He  has  no  right 
to  dictate  to  his  employee  how  he  shall  conduct  his  business.    If  he  does  not  like  the 

'manner  in  which  it  is  conducted,  he  may  remain  or  quit.  If  he  remains,  without  prom- 
ise of  remedy,  he  does  so  voluntarily  and  at  his  own  risk.  The  servant  is  not  "  s  nb 
Jected  to  the  will  of  the  master  "  in  such  wise  that  he  is  compelled  or  coerced. 

4.  The  evidence  Justifies  defendant's  foreman  in  refusing  plaintiff's  demand,  for  reasons 
assigned  by  him  at  the  time.  It  "shows  that  the  accident  was  purely  fortuitous;  that 
plaintiff  was  not  injured  by  anything  that  either  he  or  the  defendant  had  anticipated, 
or  could  reasonably  have  unticipated  ;  that  every  precaution  was  used  and  care  exer- 
cised by.  defendants'  foreman  that  a  careful  and  prudent  man  would  exercise  ;  and  neg- 
ligence in  no  respect  is  imputed  to  him,  in  the  falling  of  the  Joist,  by  plaintiff,  or  any  of 
his  witnesses. 


Tbe  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  Plaintiff  claims  ten  thousand  dollars  damages  for  in- 
juries inflicted,  at  the  hands  of  the  defendants,  under  the  following 
circumstances: 

Tuaton  or  about  the  12th  of  July,  1686,  he  was  employed  by  the 
defendant  as  a  laborer  to  assist  in  the  demolition  of  the  Exposition 
buildings,  in  this  city,  and,  while  thus  engaged,  he  was  injured  by  a 
falling  joist. 

That  shortly  prior  to  receiving  the  injury,  "  in  order  to  protect  him- 
self from  possible  danger  at  the  detrick,  to  which  posn  he  had^  been 
assigned  by  defendants^  foreman,  he  rove  the  line  of  the  fall  entrusted 
to  his  care,  through  a  block  fastened  to  the  derrick  platform,  thus  per- 
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mitting  him  to  effectively  perform  his  duty,  at  a  safe  distance  from 
the  derrick  ;  that,  arbitrarily,  iiDreHAonably  and  unlawfully,  the  fore- 
man of  tlie  defendant  ord<3red  him  to  remove  said  block,  and  would 
not  permit  him  to  work  in  a  place  of  safety  ;  and  that  he  was  sub- 
jected by  the  defend<int  to  the  authority  of  said  foreman,  their  agent, 
and  was  compelled  to  obey  him  ;  and  that  in  consequence,  solely  of  the 
said  unlawful  act«  of  defendant  and  their  aforesaid  agent,"  he  received 
the  injury  complained  of. 

'^  That  the  danger  which  alone  could  have  or  was  seen  by  him,  in 
his  employment,  was  the  breaking  or  falling  of  timbers  swung  to  the 
derrick,  and  being  lowered  ;  that  the  joist  that  fell  and  injured  him 
was  not  swung,  but  would  not  have  struck  him  had  he  been  permitted 
to  use  the  block,  as  above  set  out." 

In  limine  the  defendant  tendered  the  plea  of  ''no  cause  of  action," 
and  it  was  overruled,  and  we  think  incorrectly. 

The  danger  against  which  the  plaintiff  sought  to  guard  himnelf,  by 
reaving  the  line  of  the  fall  through  a  block  attached  to  the  derrick 
platform,  *'  was  the  breaking,  or  falling  of  timbers  swung  to  the  derrick 
and  being  lowered,^^  and  not  the  falling  of  "  the  joist  ^^  that  was  not  so 
swung,  or  being  lowered. 

The  unlawful  act  of  the  defendant  that  is  assigned,  is  that  of  its 
foreman  in  refusing  to  permit  liim  to  ''  perform  his  duty  at  a  safe  dis- 
tance from  the  derrick,"  in  the  manner  stated  above. 

There  is  no  charge  that  the  falling  of  the  joist  was  apprehended, 
and  danger  from  that  cause  foreseen,  by  either  tho  plaintiff  or  the  de- 
fendant's manager.  On  the  contrary,  the  petition  contains  the  diB 
tinct  avfr-rment  '*  that  the  danger  which  alone  could  have  been  or  was 
foreseen  by  him,  in  h*s  employment,  was  the  breaking  or  falling  of  tim- 
bers swung  to  the  derrick  and  being  loweredJ'^ 

The  dangers  from  a  falling  joist  was  unforseen,  and  not  anticipated 
by  either. 

There  is  no  charge  that  the  falling  of  the  joist  was  occasioned 
through  the  fault  or  negligence  of  the  defendant,  its  servants,  or 
agents.  It  is  not  averred  that  the  falling  of  the  joist  should  have 
been  foreseen  and  provided  against  by  the  defendant  and  its  managers. 

From  the  allegations  of  the  petition  we  take  it  that  the  falling  of  the 

joist  was  the  result  of  an  accideut  ^  and  it  may  have  been  caused  by 

some  latent  defect  in  the  construction  of  the  building.     This  was  a 

danger  entirely  independent  of  that  which  might  have  threatened  the 

plaintiff  by  the  falling  or  breaking  of  timbers  swung  to  the  derrick. 
34 


SaO  SUPREME  COURT  OF  LOUISIANA. 

Hmith  V8.  Sellara  &  Co. 

The  falling  of  tbe  joist  seems  to  have  been  altogether  fortnitous. 
The  place  where  the  plaintift'  was  directed  by  tlie  foreman  to  stand 
was  not  alleged  to  have  been  more  within  the  compass  or  area  of  fall- 
ing joists  than  that  he  had  chosen  as  a  place  of  safety  from  *'  break- 
ing or  falling  timbers  'swung  to  the  derrick."  Non  oonstat  that  had  he 
occupied  that  position,  unrestrained  by  the  defendant,  or  hin  foreman, 
that,  or  a  similar  accident,  would  not  have  happened. 

The  defendant  must  be  held  as  innocent  of  the  cause  of  the  danger, 
and  cannot  be  made  responsible  for  the  injury  sustained. 
The  defendant's  counsel  propounds  the  foUowiug  query,  viz.: 
"  In  other  words,  let  us  suppose  that  there  was  reason  to  fear  that 
timbers  swung  to  the  derrick  would  break  or  fall,  and  thus  threaten 
danger  to  those  working  near  tbe  platform ;   that  the  plaintiff  was  re- 
fused the  safeguards  from   that  danger,  as  he  alleges,  but  remained 
under  such  refusal  at  the  place  of  supposed  danger.    Are  the  defend- 
ants liable  to  him  because  of  some  other  danger  that  was  not  foreseen 
by  him  or  by  them,  and  for  which  neither  knowledge,   nor  culpable 
ignorance,  nor  negligence  in  thera  is  charged?" 
We  are  of  the  opinion  that  they  are  not. 

A  servant  must  be  held  to  have  accepted  the  service  of  his  employer, 
subject  to  such  reasonable  risk  as  may  be  incidental  to  the  character 
of  the  employment ;  and,  within  that  limitation,  he  cannot  be  awarded 
damages  for  the  occurrence  of  accident,  and  resulting  injury.  An 
employer,  engaged  in  a  hazardous  enterprise  like  that  of  the  demoli- 
tion of  the  Exposition  buildings,  could  not  be  required  U>  give  to  every 
laborer  a  positive  guarantee  against  danger,  and  immunity  against 
injury,  which  might  be  suffered  from  accidetital  and  fortuitous  canses, 
over  which  he  could  exercise  no  control,  and  of  the  likelihood  of  which 
he  could  have  entertained  no  apprehension  at  the  time  the  contract  of 
employment  was  entered  into,  or  previous  to  thA  happening  of  the  ac- 
cident occasioning  injury. 

It  has  been  well  said  by  a  distinguished  author  that  ^*  it  has  often 
been  justly  remarked  that  a  man  may  decline  any  exceptionally  dan- 
gerous employment;  but,  if  he  voluntarily  engages  in  it,  he  should 
not  complain  because  it  is  dangerous."    Cooley  on  Torts,  p.  555. 

The  servant  assumes  the  risk  only  of  such  hazards  as  are  apparently 
incidetital  to  an  employment,  intelligently  undertaken ;  and,  if  he  is 
aware  that  proper  precautions  have  not  been  taken  for  his  safety,  and 
still  continues  the  service,  notwithstanding  the  risk,  he  will  be  con- 
sidered as  having  assumed  the  re<»ponsibility  of  his  own  security. 
Leary  vs.  Boston  and  Albany  R.  R.  Co..  139  Mass.  584 ;  Sullivan  vs. 
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iDdia  ManafactariDg  Co.,  113  Mass.  396;  Coombs  vs.  New  Bedford 
Cordage  Co.,  112  Mass.  572 ;  Wood  on  Master  and  Servant,  p.  809. 

The  falling  of  a  joist  cannot,  in  tliis  instance,  be  considered  as  a 
lat«^nt  or  extraordinary  danger,  not  reasonably  contemplated  in  the 
plaintifPs  employment. 

We  are  oi  the  opinion  that  the  defendant  was  not  responsible  for 
the  accident,  or  the  injury ;  and  that  plaintifiTs  petition  does  not  state 
a  cause  of  action  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury,  and  the  judgment  thereon  based  be  set  aside,  annulled  and  re- 
versed, and  that  the  plain tifiTs  and  appellee's  demands  be  rejected  at 
bis  cofltin  both  courts. 


No.  10,159. 
Succession  of  John  T.  Moore. 

Forc«d  heirs  hare  ftn  action  in  redactioa  of  ezoessiTe  donations,  which  extends  not  only 
against  oo-helrs,  hut  even  against  strangers.    It  includes  a  spouse. 

The  usufruct  which  the  law  allows  to  the  surviving  spouse,  over  the  share  of  the  deceased 
in  the  property  of  the  community,  during  widowhood,  when  there  exists  issue  of  the 
marriage,  is  not  defeated  by  testamentary  dispositions  of  the  deceased,  hequeathing  the 
disposahle  portion  to  the  survivor  and  the  usufruct  over  his  undisposed  share  of  the 
community  property. 

Such  usufruct  can  be  defeated  only  where  the  predeceased  has,  by  will,  disposed  of  his 
share  in  whole,  or  in  part,  adversely  to  the  usufruct,  so  that  both,  the  usufruct  and  the 
bequest,  cannot  co-exist. 

Bonds  payable  to  bearer,  and  title  to  which  is  transmissible  without  indorsement  or  assign- 
ment, but  by  simple  delivery,  may  be  the  objects  of  a  manual  gift,  and  are  not  required 
to  be  donated  by  authentic  act.    This  sort  of  donation  is  subject  to  no  formality. 

Proi>erty  donated  must  be  appraised  at  its  value,  at  the  death  of  its  donor,  and  fictitiously 
added  to  the  property  owned  by  him,  at  his  death,  in-order  to  ascertain  the  disposable 
portion. 

Excessive  donations  are  not  null,  but  reducible. 

Donations,  in  excess  of  the  disposable  portion,  produce  no  effect,  for  the  surplus. 

When  the  property  donated  is  le»i  in  value  than  the  disposable  portion  and  that  portion  has 
been  bequeathed  to  the  donee,  the  latter  is  entitled  to  the  difference  from  the  estate  of 
the  testator. 

A  husband  may  give  to  hi%' firtt  wife  that  which  he  can  to  a  stranger,  but  not  more.  In  case 
of  an  excessive  donation  to  her,  the  donation  may  be  reduced  at  the  instance  of  the 
forced  heirs,  whose  UgiHme  has  been  encroached  upon,  but  only  to  make  it  good. 

A    PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
iTjL     l^sot,  J. 


Robert  G.   Dugue  for  Mrs.  Julia  Moore  and   the  Minor    Hickej, 
Plaintifrs  and  Appellees  : 

All  donations,  whether  made  in  or  out  of  the  State,  sre  to  be  considered  in  determining  the 
reduction  to  which  they  are  liable,  and  must  be  fictitiously  added  to  the  property 
belonging  to  the  donor  at  his  death.    C  C.  1505. 
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Ooly  those  are  excluded  which  have  perished  br  accident  in  the  hands  of  the  donee.  C. 
G.  1506. 

In  calculating  the  disposable  portion,  the  property  given  or  bequeathed  to  all  persons 
whether  relations  or  strangers,  mast  be  included.    C.  C.  1934, 

A  donation  omnium  bonarum  is  null  for  the  whole.    G.  C.  1497. 

One  must  have  a  domicile  somewhere.  Domicile  once  acquired  continues  until  another  is 
obtained,  and  the  burden  of  proving  the  change  is  on  him  who  asserts  it. 

Both  the  fact  of  abode  and  intention  of  remaining  indefinitely  are  necessary  to  establish  a 
new  domicile.  The  fact  of  abandoning  a  place  in  search  of  another  place,  without  that 
place  being  determined  upon,  and  occupiod  or  inhabited  as  a  residence  or  domicile,  dees 
uot  operate  sn  abandonment  of  the  first  domicile.    31  Barb.  479 ;  53  N.  Y.  568. 

The  allegation  of  domicile  in  a  bill  in  chancery,  standing  alone,  is  not  decisive.    Ibid. 

There  is  no  proof  of  the  donations  made  in  New  York. 

If  they  were  made,  they  wore  simulated  anil  fraudulent,  and  were  invalid  in  form.  22  Ann. 
97  ;  12  B.  76 ;  G.  G.  1336,  1538. 

If  valid,  they  were  revoked  tacitly.  G.  G.  1749;  26  Ann.  449,  195;  5  Tonllier.  §§  912,  914. 
923;  23Demolombe,  §482;  15  Laurent,  §§332,  333;  Aubry  &,  Rau,  p.  115;  4  Troplong, 
Donations,  §  2667. 

All  that  is  acqnirf  d  during  the  existence  of  the  community  is  presumed  to  belong  to  it,  and 
everything  found  in  the  possession  of  the  survivor  is  presumed  to  belong  to  the  com- 
munity until  the  contrary  is  shown.  G.  G  2334,  2402,  2404,  2405:  16  Ann.  209;  37 
Ann.  104. 

In  a  testate  succession  composed  solely  of  community  property,  a  bequest  of  the  disposable 
portion  by  the  predeceased  spouse  deprives  the  survivor  of  the  usufruct  of  the  legitime 
of  the  forced  heirs.  Forstall  vs.  Forstall,  28  Ann.  198  ;  Den6gre  vs.  Den6gre.  Opn.  Bk. 
45,  fol.  529:  33  Ann.  1;  32  Ann.  1218;  26  Ann.  198;  33  Ann.  55;  13  Ann.  424;  18 
Ann.  646. 

The  16gitime  cannot  be  impaired.    G.  G.  1710 ;  3  L.  9 ;  32  Ann.  1218. 

The  legacy  must  be  accepted  or  renounced  for  the  whole.    G.  C.  986.  1016. 

Singletouy  Brown  dc  Choate  and  H.  D,  Ogden  for  T.  A.  Flanagan, 
Tutor,  Intervenor. 

T,  J.  Semmes  &  Legendre  and   W,  B.  Lancaster  for  Widow  A.  J. 
Moore,  Defendant  and  Appellant : 

1.  The  motive  which  influences  a  party  to  change  his  domicile  is  immaterial  if  the 
intention  is  real.    138  Mass.  372 ;  5  Mason,  70  ;  117  17.  S.  123. 

2.  The  intention  to  remain  in  a  place  for  an  indefinite  time  sufllces  to  arquinj  there  a 
domicile.    8  Granch,  279:  33  Ann.  137 ;  Landis  vs.  Walker,  15  Ann.  213. 

3.  Although  the  party  removing  to  that  place  may  have  a  floating  intention  at  acme  time 
to  return.  Story  Gonflicting  Laws,  Sec.  46  ;  Whart.  Gonfl.  L.,  Sec.  29  (n) ;  Lawrence's 
Com.  on  Wheat,,  Vol.  Ill,  p.  98. 

4.  The  decision  in  28  Ann.  198.  Forstall  vs  Forstall,  is  erroneous.  The  surviving  spouse 
is  entitled  to  the  usuftiict  of  any  portion  of  the  deceased's  share  of  the  rommvnity 
property  not  disposed  of  by  will,  and  which  the  issue  of  the  marriage  msiy  inherit.  The 
share  of  the  deceased  in  the  community  property  is  totally  distinct  fi-om  the  disposable 
portion  of  the  estate ;  the  act  of  1844  intended  to  burden  any  part  of  the  oommunitj 
property  inherited  by  the  issue  of  the  marriage  with  the  usufruct  of  the  surviving 
spouse,  even  though  such  commuity  property  constitute  the  legitime  of  the  children  in 
whole  or  in  part. 

9.  Gifts  from  husband  to  wife,  during  marriage,  are  valid  by  the  law  o1  New  York,  and 
Are  upheld  in  equity  without  the  intervention  of  a  trustee  wherever  the  common  law 
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prevailB.  Equity  ban  always  disregarded  the  oDeoess  of  the  spoasen  at  oomroon  law, 
and  like  civil  law  treated  married  persons  as  two.  8d  N.  T.  302 ;  96  X .  Y.  540 ;  36  N.  Y. 
412;  48N.  Y.  Si6. 

6.  In  common  law  States,  a  delivery,  with  intent  to  transfer  title  to  a  ohose  in  action,  or 
note,  or  bond,  or  certificate  of  deposit,  unindorsed,  is  a  good  gift ;  a  fortiori,  a  gift  of 
goYemment  bonds,  payable  to  bearer  is  good  on  delivery  with  intent  to  give.  Hackney 
vs,  Vioman,  62  Bar.  668;  1  Bailey  (S.  C),  117  ;  13  Gray,  418;  55N.  Y.  6«;  36N.  Y. 
340;    107  U.  8.611. 

7.  If  a  husband  expresses  intent  to  give,  subsequent  possesaion  is  presumption  that  gift 
waa  made.    63  Barb.  668 ;  1  Bailey  (S.  C),  117. 

8.  If  a  man  take  a  note  in  name  of  his  wife  on  sale  of  his  property,  it  is  presamptive 
evidence  of  a  gift.    Hichardson  vs.  Livery,  67  Mo.  411. 

9.  Donations,  valid  by  the  law  of  the  place  where  made,  are  not  affected  by  subsequent 
change  of  domicile.    36  Conn.  160 ;  13  Ann.  607. 

10.  If  the  domicile  of  Mr.  Moore  was  in  New  York  at  the  time  of  the  donations  made  to  his 
wife  there,  such  donations  are  not  subject  to  rednction  under  the  law  of  Louisiana, 
although  at  the  time  of  death  he  was  domiciled  in  Louinlana.  Wharton's  Confl.  of  L  , 
Sec.S03. 

11.  But  the  validity  of  a  gift  is  to  be  determined  by  the  law  of  the  place  where  made, 
irrespective  of  the  domicile  of  the  parties.  Emery  vs.  Clough,  63  N.  H.  538;  Giday  vs. 
Moore,  86  N.  C.  484. 


The  opinioD  of  the  Coart  was  delivered  by 

Bbrmcdez,  C.  J.  The  object  of  this  suit  is  to  have  it  judicially 
declared : 

1.  That  the  ^idow  of  the  deceased  is  not  entitled  to  a  usufruct  over 
his  share  iu  the  community  property. 

2.  That  the  donations  of  securities  and  cash  made  by  the  deceased 
to  his  ^ife,  in  New  York  and  New  Orleans,  are  nullities,  and  if  not 
such,  are  excessive,  and  should  be  leduced  to  the  legal  quantum. 

3.  That  the  deceased  left  individual  property,  which  he  owned 
previous  to  his  marriage,  and  which  must  be  accounted  for. 

The  defense  is,  that  the  deceased,  by  his  ^ill,  confirmed  the  usufruct 
given  by  law  to  his  widow  and  ban  bequeathed  to  her  the  disposable 
portion  of  his  estafe  ;  that  the  donations  attacked  are  valid  as  having 
been  made  in  New  York  during  the  existence  of  the  domicile  of  the 
couple  in  that  State  and  agreeably  to  the  local  law. 

There  was  judgment  recognizing  the  succession  as  a  creditor  of  the 
community  for  $7000^  the  widow  as  a  creditor  for  $2000 ;  that  Moore 
never  acquired  a  domicile  in  New  York  ;  that  the  donations  are  simu- 
lated^ that  the  effects  donated  should  be  inventoried ;  that  the  widow 
is  entitled  to  the  disposable  portif^n  and  tlie  plaintiffs  to  the  share 
accruing  to  them  as  forced  heirs,  in  that  portion  of  his  estate  of 
which' the  law  prohibits  him  from  disposing. 
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From  this  judgment  the    widow    prosecat^    this    appeal.      The 
appellees  have  prayed  for  no  amendment. 
Three  qaestions  are  therefore  presented  : 

1.  What  are,  in  the  eye  of  the  law,  the  testamentary  dispositions  of 
the  deceased  and  what  is  practically  their  extent. 

2.  Whether  the  donations  made  in  New  York  are  or  not  valid. 

3.  Whether  the  succession  is  a  creditor  or  not  of  the  community. 

John  T.  Moore  died  in  this  city  on  March  29th,  1886. 

He  left  a  surviving  wife,  seven  children  and  two  8et«  of  grand- 
children representing  theii  deceased  mothers. 

He  executed  a  will  on  October  20th,  1885,  which  was  followed  by  a 
codicil  dated  February,  1886. 

The  will  contains  the  following  clause : 

*'  All  the  property  I  am  possessed  of,  consists  of  community  prop- 
erty. I  give,  devise  and  bequeath  unto  my  wife,  Agnes  Jane  Byrne 
Moore,  the  usufruct  during  her  natural  life,  of  all  the  property  I  may 
die  possessed  of,  community  or  no  community.  I  hereby  appoint  my 
said  wife  executrix  of  this  my  last  will  and  testament,  with  seizin  of 
my  entire  estate,  and  without  any  bond  or  security  whatever  and 
without  an  inventory  of  my  estate." 

The  codicil  contains  two  special  legacies,  amounting  to  ten  thousand 
dollars,  and  the  following  clause  : 

"  I  give  and  bequeath  unto  my  said  wife,  Mrs.  Agnes  Jane  Byrne 
Moore,  the  disposable  portion  of  all  the  property,  real  and  personal, 
movable  and  immovable,  in  whatsoever  the  same  consist  and  wherever 
situated,  I  may  own  or  possess  at  the  time  of  my  death,  and  to  that 
end  I  constitute  my  said  wife  my  universal  heir  and  legatee. 

^'  I  do  hereby  declare  that  this  is  a  codicil  to  the  last  will  and  testa- 
ment, already  referred  to  as  having  been  made  by  me  by  act  before  W. 
J.  Castcll,  late  a  notary  public  in  this  city,  on  20th  October,  1885, 
which  said  last  will  and  testament  shall  be  and  remain  in  full  force 

and  effect." 

f. 

These  clauses  must  be  taken  and  construed  together  in  order  to 
ascertain  what  the  intention  of  the  testator  was. 

A  careful  consideration  of  them  impresses  the  mind  that  bis  main 
object  was  to  give  to  his  wifo  all  that  the  law  allowed  him  to  dispose 
in  her  favor. 

The  first  expresses  the  wish  that  she  should  have  the  usufruct 
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dariDg  life  of  alibis  property,  and  he  uext  bequeaths  to  her  the  diapos- 
able  portion  of  that  property,  constitutini;  her  to  that  end  his 
aniversal  legatee. 

The  plaintiffs  contend  that,  under  the  terms  of  the  act  of  1844,  now 
Article  916  R.  C.  C,  and  under  Article  17J0  R.  C.  C,  the  widow  cannot 
claim  both  the  disposable  portion  and  the  usufruct. 

Article  916  reads : 

'^  In  all  cases,  when  the  predeceased  husband  or  wife  shall  have  left 
issue  of  the  marriage  with  the  survivor,  and  shall  not  have  disposed, 
by  last  will  or  testament,  of  his  or  her  share  in  the  community  prop- 
erty, the  survivor  shall  hold  in  usufruct  during  his  or  her  natural  life 
so  much  of  the  share  of  the  deceased  in  such  community  property  as 
may  be  inherited  by  such  issue.  This  usufruct  shall  cease,  whenever 
the  survivor  shall  enter  into  a  second  marriage." 

This  is  a  reproduction  of  the  second  section  of  the  act  of  1844,  p. 
99:  R.  S.  1711. 

Article  1710  justifies  an  action  to  revoke  chargef)  or  conditions 
illegally  imposed  by  a  testator  on  the  legitimate)  portion  of  forced 
heirs,  and  is  a  reproduction  of  Article  1703  of  the  Code  of  1825. 

The  purpose  of  the  law  was  obviously  to  enlarge  the  rights  of  the 
surviving  spouse  by  conferring  on  him  or  her,  privileges  not  previously 
possessed. 

Under  anterior  laws,  such  spouse  was  entitled  to  take  only  his  share 
of  the  community  property,  and  had  no  claim  whatever  over  the 
portion  accruing  to  the  issue  of  his  marriage  with  the  deceased,  as  his 
share  therin. 

Since  the  passage  of  the  law,  the  surviving  spouse  has,  virtute  legis, 
a  right  of  usufruct  over  the  share  of  the  deceased  in  the  community 
property  inherited  by  the  issue  of  the  marriage  whenever  the  deceased 
has  not,  by  a  testamentary  disposition,  provided  to  the  contrary. 

The  usufruct,  under  the  provision  of  the  law,  continues  during  ^he 
widowhood  of  the  survivor,  when  there  exists  issue  of  the  marriage 
and  no  will  to  the  reverse. 

The  law  did  not  propose,  by  allowing  the  usufruct,  to  abridge  any 
of  the  rights  of  the  first  dying  spouse.  On  the  contrary,  it  left  it 
within  his  power,  his  discretion,  even  his  caprice,  to  place  his  share  in 
the  community  property  in  the  condition  in  which  it  would  have 
been  in,  had  not  the  law  of  1844  been  passed,  as,  it  provides  that  the 
usufruct  will  accrue  to  the  survivor,  if  the  deceased  has  not  disposed, 
by  will,  of  his  share,  inherited  by  the  issue  of  his  marriage. 

The  spirit  and  the  letter  of  that  portion  of  the  law  are  simply,  that 
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the  snrviviDg  apouse  shall  have,  dnriog  widowhood,  the  uBufrnct  of 
the  share  of  the  deceased  in  the  property  of  the  community,  there 
oeing  issue  of  the  marriage,  when  the  deceased  shall  not,  by  will, 
have  disposed  of  his  entire  share  in  the  property,  so  as  to  defeat  the 
legal  usufruct  over  the  whole;  clearly  implying,  that,  when  the  de- 
ceased shall  have,  in  that  mode,  disposed  of  a  p«rt  of  his  share,  the 
usufruct  created  by  law,  should  extend  only  over  the  portion  inherited 
by  the  issue  of  the  marriage,  due  regard  had  to  their  Ugitime, 

At  Moore's  death,  his  widow  was  clearly  entitled* to  her  half  of  the 
community  property,  and,  in  the  absence  of  any  will  to  the  contrary, 
she  would  also  have  been  entitled  to  a  usufruct  during  her  widowhood, 
over  the  remaining  half,  that  is  the  share  of  her  husband  therein 
inherited  by  the  issue  of  the  marriage.  In  honorem  preteriti  matri- 
maniu  A  fortiori^  would  she  be  entitled  to  such  usufruct,  when,  there 
being  a  will,  it  provides  that  she  shall  have  it. 

Surely,  as  the  law  did  not  design  to  curtail  any  of  his  rights  over 
his  property,  which  he  possessed  previous  to  the  law,  Moore  could 
have  bequeathed  ihe  naked  ownership  of  the  disposable  portion  in 
favor  of  any  stranger,  for,  under  the  previous  laws,  he  could  have 
disposed  of  that  portion  of  his  estate  even  unqualifiedly,  auch  owner- 
ship to  become  eventually  full  ownership,  at  the  termination  of  tlie 
usufruct. 

His  widow,  in  the  case  just  stated,  would  have  had  a  usufruct  over 
the  entire  shai*e,  as  well  that  portion  bequeathed  to  the  stranger,  as 
that  inherited  by  his  issue,  the  legatee  taking  nothing  beyond  the 
naked  ownership  of  one- third,  and  the  issue  that  of  two- thirds. 

There  would  even  be  no  objection  to  his  bequeathing  the  disposable 
portion,  without  any  restriction,  including  both  ownership  and  usu- 
fruct, to  a  stranger,  leaving  the  other  two-thirds  to  accrue  in  naked 
ownership  to  his  forced  heirs  as  the  maximum  of  their  ISgitime,  bat 
subject  to  the  usufruct  of  his  widow. 

What  he  could  do  in  favor  of  a  stranger,  he  could  validly  do  in 
favor  of  his  wife. 

Who  can  do  more,  can  do  less. 

It  is  apparent,  that  the  only  condition  imposed  by  law  for  the  exist- 
ence of  the  usufruct  in  favor  of  the  survivor,  is  that  the  deceased  shall 
not  have  disposed  by  will,  adversely,  of  his  share  in  the  community. 

As  a  consequence,  it  follows  that  where  the  adverse  disposition 
affects  only  part  of  the  share,  the  usufruct  shall  not  extend  over  the 
disposed  portion,  but  shall  exist  over  the  undisposed  portion,  inherited 
by  the  issue  of  the  marriage. 
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DiBposing  of  the  share  meaus  disposing  of  tbe  entire  share. 

To  dispose  of  part  of  the  share  is  uot,  to  dispose  of  the  entire  share, 
is  not  to  dispose  of  the  share. 

It  is  true  that  Moore  could  not  encumber  the  portion  for  which  his 
children  are  forced  heirs,  that  is  their  Ugitime;  but  the  fact  is  that  he 
has  rot  done  sOy  for  the  encumbrance  is  placed  upon  it  by  law,  inde- 
pendent of  his  participation. 

All  Moore  did  was  to  confirm  it.  It  would  have  existed  without  the 
confirmation,  which  is  practically  a  superfluity. 

The  words  used  for  the  confirmation  and  which  apparently  are  ex- 
pressive of  a  bequest,  are  of  little  or  »o  significance,  for  the  plain 
resison,  that,  without  such  confirmation,  tbe  widow  would  have  had 
the  usufruct  by  the  force  of  the  law,  and  could  have  bi^en  deprived  of 
it  only  by  an  adverse  testamentary  disposition  of  her  husband. 

The  contention  of  the  plaintiffs  is  that:  **  Where  there  is  a  will, 
which  diverts  from  the  issue  the  disposable  part  of  the  community 
property — which  the  issue  would  otherwise  inherit — and  so  the  issue 
does  not  inherit  the  whole,  the  usufruct  does  not  attach.^' 

This  proposition  is  untenable  and  rests  upon  the  inadmissible  theory 
that  disposing  of  a  part,  is  disposing  of  the  whole  of  the  thing. 

Id  support  of  this  view,  counsel  relies  on  the  decisions  of  a  previous 
Court  in  two  cases,  that  of  the  Succession  of  Forstall,  28  Ann.  198, 
and  of  the  Succession  of  Denegre,  unreported.  O.  B.  45,  fol  529;  also 
Grayson  vs  Sanford,  12  Ann.  646. 

The  terms  of  the  wills  of  Forstall  and  of  Moore  are  not  germane. 
The  facts  are  diffisrent.  The  ruling,  therefore,  cannot  be  invoked  as 
a  precedent. 

The  opinion  shows  that  Forstall  had  disposed  of  his  entire  share  in 
tbe  community  in  favor  of  his  wife,  while  in  the  instant  case,  Moore 
has  bequeathed  to  his  wife  only  the  disposable  portion,  confirming  her 
legal  usufruct  over  the  remaining  portion  of  his  share  in  the  commu- 
nity property,  without  affecting  or  attempting  to  encumber,  in  the 
least,  the  ownership  of  the  two-thirds  inherited  by  the  issue. 

The  court  used  the  following  language : 

''  The  condition  upon  which  the  survivor  shall  have  the  usufruct  is 
that  the  predeceased  husband  or  wife  shall  not  have  disposed  of  his  or 
her  share ;  that  is,  the  share  that  he  or  she  was  permitted  by  law  to 
dispose  of.'' 

A  thoughtful  reading  of  the  text  of  the  law  and  consideration  of  its 
spirit  and  purpose,  shows  that  the  disposition  which  is  referred  to  as 
destructive  of  the  usufruct,  is  not  one  in  favor  of,  but  one  adverse  to, 
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the  Burvivor,  one  which  actually  takes  away  from  faira,  id  aDmistaka- 
hie  termsi  the  usufruct,  in  whole  or  Id  part. 

Hence,  where  the  deceased  spouse,  leaviuf:  issue  of  the  marriage, 
aud  owniug  separate  and  common  property,  bequeaths  to  the  survivor 
the  disposable  p(»rtion  and  the  usufruct  of  his  undisposed  share  in  the 
community  property,  the  disposition  is  valid  and  binding  on  the  heirs 
inheriting  the  undisposed  portion,  and  the  same  is  true  where  he 
institutes  the  survivor  his  universal  legatee,  for,  the  bequest  is  not 
null,  but  reducible  to  the  disposable  portion  and  the  usufruct  over  the 
undisposed  share.    R.  C.  C.  1502. 

In  the  succession  of  Denegre,  subsequently  decided,  it  was  held  by 
a  divided  court  that,  as  the  testator  had  bequeathed  $10,000  to  one  of 
his  daughters  and  directed  that  the  rest  of  his  property  be  adminis- 
tered for  the  benefit  of  his  widow  and  children,  he  had  disposed  of  his 
share  in  the  community  and  that  his  widow  was  not  entitled  to  the 
usufruct. 

The  error  consists,  not  so  much  in  the  construction  of  the  law,  as  in 
the  interpretation  placed  on  the  will,  for  it  is  clear  that,  if  after 
making  the  legacy,  the  testator  had  provided  that  his  estate  should, 
at  his  death,  pass  to  his  heirs,  the  decision  would  have  been  correct. 

Such  was  the  eondition  of  things  presented  in  the  Succession  of 
Schiller,  33  Ann.  1,  in  which  the  testator  had  willed  that  his  estate  be 
distributed  among  his  legal  heirs,  according  to  the  laws  in  force  in  the 
State.  The  word  distribution  implying  a  division,  and,  therefore,  a 
partition,  the  present  Court  held  that  the  widow  is  not  entitled  to  the 
usufruct  which  she  claimed. 

The  facts  in  the  Grayson  case,  12  Ann.  646,  are  not  analogous  to 
those  here.  The  widow  did  not  claim  both  the  disposable  portion  and 
the  usufruct,  and  the  Court  did  not  say  that  she  could  not  have  both. 
The  matter  under  consideration  was  the  interpretation  of  the  will. 
The  same  may  be  said  of  the  ruling  in  the  Grayson  case.    12  Ann.  646. 

It  is  a  fallacy  to  suppose  that  where  a  person  dies  owning  separate 
property  besides  his  share  in  the  community,  the  disposable  portion 
consists  only  of  part  of  that  share.  His  succession  is  necessarily  made 
up  of  his  separate  estate  and  of  his  share  in  the  community — the 
disposable  portion,  varying  according  to  the  number  of  the  children 
left — from  two-thirds  to  half  and  to  one-third  of  the  entire  estate. 

Hence,  in  the  presont  casp,  as  the  property  left  by  Moore  consists  of 
not  only  his  separate  estate,  but  also  his  half  of  the  assets  of  the  com- 
munity, the  disposable  portion  is  of  one-third  of  both,  as  he  left  more 
than  three  children. 
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From  all  the  foregoing,  it  is  perfectly  clear  that,  aa  Moore  has  not  in 
any  manner  disposed,  by  testamentary  disposition,  adversely  to  the 
usufruct  created  by  law  in  favor  of  his  surviving  wife,  but  has,  on  the 
contrary,  confirmed  that  usufruct,  it  follows  that  his  will  must  be 
maintained  and  his  widow  recognized  as  entitled  to  the  disposable 
portion  and  to  the  usufruct  over  the  rest  of  his  property,  to  the  extent 
to  be  hereafter  set  forth. 

II. 

The  next  question  to  be  considered  relates  to  the  donation  of  secu- 
rities and  cash  made  by  Moore  to  his  wife,  in  New  York  and  New 
Orleans. 

We  deem  it  unnecessary  to  review  the  testimony  which  was  offered 
to  show  that  Moore  has  never  lost  his  domicile  in  New  Orleans  and 
has  never  acquired  any  in  New  Yoik. 

We  are  satisfied  that  the  circumstances  under  which  he  left  New 
Orleans,  and  which,  it  is  needless  to  state,  were  such  as  to  inspire  him 
with  the  desire  of  leaving  the  city  to  seek  tranquillity  elsewhere ;  that 
he  left  with  the  intention  of  establishing  another  domicile  in  some 
other  place,  but  we  are  not  convinced  that  he  did  so  in  New  York,  as 
is  claimed.  The  intention  and  the  fact  must  co- exist.  There  is  noth- 
ing substantial  to  show  that  that  intention  was  ever  realized  beyond  a 
doubt. 

It  does  not,  however,  follow  that  the  donations  made  by  Moore  to 
his  wife,  while  they  were  in  New  York,  and  sabsequontly  here,  are 
nullities.  They  must  be  viewed  as  made  in  New  Orleans.  They,  no 
doubt,  were  made  and  accepted  bona  fide.  The  donation  made  in 
New  York  consists  in  United  States  bonds  to  the  amount  of  one  hun- 
dred thousand  dollars,  and  that  in  New  Orleans,  of  money,  seven  thou- 
sand nine  hundred  and  thirty-five  dollars  and  fifty-seven  cents, 
aggregating  $]07,9<)5.55. 

The  defendant  denies  that  the  donationn  are  excessive,  and  even  if 
sQchy  that  they  can  be  reduced. 

Surely,  the  widow,  not  being  an  heir,  cannot  be  I'equired  to  collate, 
if  the  donations  exceed  the  disposable  portion,  but  it  is  beyond  all  -, 
dispute  that  the  plaintiffs,  who  are  forced  heirs,  have,  by  the  law,  the 
right  to  bring  an  action  in  reduction.  It  is  manifest  that,  unless  they 
enjoyed  that  privilege,  the  exercise  of  which  is  optional  mth  them, 
the  articles  of  the  Code,  which  prohibit  excessive  donation,  when 
there  exist  forced  heirs,  would  be  dead  letters ;  nay,  read  out  of  the 
book  altogether.    R.  O.  C.  1493,  et  seq^ 

Article  1504  admits  the  right,  saying  that  it  can  be  exercised  by 
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forced  beirs  ouly,  but  not  bj  donees,  le^^atees  or  creditors.  R.  C,  C. 
1502,  1703;  also,  H.  D.  Vol.  Donations  II.  {d)  1,  5,  11, 15,  16, 18  j  C.  N. 
9^1,  922  J  CLabot,  Vol.  Adoption,  Locre,  p.  386,  No.  28. 

The  authors  are  unanimous  on  the  question,  and  recognize  tLe 
extension  of  the  right  not  only  against  concurrent  heirs,but  even  against 
strangers.  The  wife  may  be  benefitted  as  much  as  a  stranger,  bat  not 
more.  She  forms  no  exception.  R.  C.  C.  1746 ;  1  Ann.  2:i7 ;  7  Ann. 
175 ;  C.  N.  920  ei  seq;  V.  Demolombe,  Vol.  19,  No.  189  ;  Pothier  Don. 
Sec.  3,  Art.  5;  Loui^  11,  p.  451;  Duranton  8,  N.  316 ;  Merlin,  Vol. 
Inst.  D'her,  Sec.  1,  No.  9;  Aubry  &  Ran.,  Vol.  7,  p.  184,  ^  683;  Lau- 
rent, Vol.  12,  No.  152.  See,  also,  Baudry  Lacancinorie,  Vol.  2, 
pp.  165-6. 

It  is  because  of  that  right  of  action,  that  the  law  provides  that  in 
determining  the  question  of  reduction,  the  property  disposed  of  inter 
vivos,  must  be  fiotiiiously  added  to  that  belonging  to  the  donor  at  the 
time  of  his  death  and  appraised  at  its  value  then.    R.  C.  C.  1505, 1235. 

It  also  emphatically  provides,  in  calculating  the  disposable  portico, 
that  all  the  property  donated  or  bequeathed  by  the  deceased  must  be 
included,  whether  given  to  the  children,  to  relations,  or  to  strangers, 
R.  C.  C.  1234. 

It,  therefore,  follows  that  the  plaintiffs  in  this  suit  have  a  standing 
to  demand  a  reduction  of  the  donations,  if  the  effects  donated  were,  at 
the  death  of  the  donor,  worth  more  than  the  disposable  portion. 

The  amount  of  the  property  inventoried  nears  $245,000 ;  that  of  the 
bonds  and  cash  foots  some  $108,000. 

It  is  claimed  that,  to  the  inventory  should  be  added  the  separate 
property  of  the  deceased,  valued  in  the  judgment  at  $7000. 

This  would  swell  the  inventory  beyond  $350,000,  donations  included. 

There  is  no  proof  in  the  record,  that  we  have  been  able  to  discover, 
establishing  the  value  of  the  bonds  at  the  death  of  Moore,  and  there 
is  no  specific  argument  or  prayer  on  the  subject  that  can  justify  a 
decision  presently  of  the  question  whether  the  donations  exceed  or 
not  the  disposable  portion,  so  that  this  matter  must  be  left  open  for 
future  consideration  and  determination  in  other  proceedings. 

The  donations,  if  excessive,  would  not,  on  that  account,  be  null, 
but  simply  reducible.    R.  C.  C.  1502. 

In  relation  to  the  amount  which  Mrs.  Moore  claims  to  have  loaned 
her  husband,  i.  e.,  $20,000,  and  which  was  the  proceeds  of  coupons  on 
the  bonds,  and  was  subsequently  returned  by  him  to  her,  it  is  enough 
to  say  that,  if  the  bonds  became  her  property  by  the  donation  or  gift 
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made  of  them  to  her,  she  necesftarily  waa  likewise  the  owner  of  the 
froits  yielded  by  them,  and  is  not  accountable  therefor. 

It  has  been  contended  that  the  donations  are  nail,  because  not  made 
in  the  proper  form  ;  that  is,  by  a  notarial  act,  under  Article,  R.  C.  C, 
1538. 

The  bonds  payable  to  bearer  were  corporeal  moveable  effects,  which 
could  pass,  without  indorsement  or  assignment,  by  simple  delivery, 
and  may  be  considered  as  proper  objects  of  a  manual  gift,  which  is 
not  subject  to  any  formality.  R.  C.  C.  1539;  V.  Laurent,  Vol.  12,  pp. 
351-2,  Nos.  280  and  281. 

III. 

The  third  subject  to  be  considered  is  the  claim  of  the  succession 
against  the  community,  for  the  separate  property  of  Moore,  owned  by 
him  anterior  to  his  marriage,  and,  which  was  used  for  the  benefit  and 
advantage  of  the  community. 

The  claim  is  stated  to  amount  to  $20,000. 

The  district  judge,  however,  did  not  recognize  it  to  be  so  large.  He 
admitted  the  claim  for  $7000  only. 

The  plaintiffs  have  not  prayed,  by  answer  to  the  appeal,  any 
increase  of  that  allowance. 

The  appellant  has  not  shown  in  what  particular  it  is  erroneous,  and 
the  evidence  does  not  satisfy  us  that  the  finding  of  the  lower  court,  in 
that  respect,  ought  to  be  disturbed. 


The  judgment  appealed  from  has  recognized  Mrs.  Moore  as  a  creditor 
of  the  community  for  $2000. 

The  appellees  have  not  complained  of  this  allowance,  and  cannot 
expect  any  amendment  on  the  subject. 


The  condition  of  the  transcript  and  the  absence  of  any  pointed 
demand  for  any  spe^Mfic  relief,  as  far  as  figures  go  in  all  cases,  particu- 
larly as  concerns  the  reduction  of  the  donations  eventually,  do  not 
permit  us,  as  already  intimated,  to  arrive  at  any  particular  result  in 
that  regard. 

We  will  conclude  in  stating  the  manner  and  mode  in  which,  keeping 
in  view  the  matters  involved  in  the  present  controversy,  the  Succes- 
sion of  John  T.  Moore  ought  to  be  and  must  be  settled. 

The  mass  of  the  succession  must  be  cou:  posed  of  the  separate 
property  of  the  deceased,  of  his  share  in  the  common  property,  and  of 
the  value  of  the  effects  donated  at  the  time  of  his  death. 
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After  payment  of  the  debts  and  charges  against  his  estate,  incloding 
the  legacies  and  the  $2000  found  in  favor  of  Mrs.  Moore,  the  net 
revenue  must  be  divided  into  three  eqaal  parts. 

The  first  third  should  be  composed  of  the  separate  property  of  Mr. 
Moore,  and  in  addition  of  such  portion  of  his  share  in  the  community 
as  may  be  necessary  to  complete  that  thiid. 

Out  of  that  third  must  be  deducted  the  two  legacies  of  $10,000,  and 
the  residue  of  the  third  will  accrue  to  Mrs.  Moore  in  full '  satisfaction 
of  the  legacy  of  the  disposable  portion  made  to  her  by  her  husband, 
including  the  value  of  the  effects  and  money  donated  to  her  by  him 
in  New  York  and  in  New  Orleans,  should  there  remain  &  deficit  between 
the  amount  of  the  legacies  added  to  the  donations  and  the  third  of  th« 
entire  estate,  the  deficit  will  have  to  be  satisfied  out  of  the  share  of 
the  deceased  in  the  community;  but  should,  on  the  contrary,  the 
amount  of  the  legacies  added  to  that  of  the  donations,  encroach 
beyond  the  third,  on  the  remaining  two-thirds,  this  surplus  shall  be 
forfeited  by  the  widow,  and  she  would  take  only  the  difference  between 
the  legacies  and  the  amount  of  the  third      R.  C.  C.  1510. 

Next,  Mrs.  Moore  will  be  entitled  to  the  usufruct  of  the  remaining 
share  of  the  deceased  in  the  Community  during  her  widowhood,  under 
the  law,  as  confirmed  by  the  will. 

Finally,  the  portion  of  the  estate  of  the  deceased  as  shall  be  sub- 
jected to  rhe  usufruct  of  Mrs.  Moore  shall  be  deemed  as  the  Ugithne^ 
accruing  in  naked  ownership  to  the  nine  children,  as  forced  heirs  of 
the  deceased,  share  alike,  the  plaintiffs  herein,  viz:  the  minors,  Flana- 
gan and  Mrs.  Moore,  Jr.,  jointly,  to  be  entitled  to  two-ninths,  and  the 
minor,  Hickey,  to  one-twenty-seventh  of  that  portion. 

For  these  reasons : 

It  is  ordered  and  decreed  that  so  much  of  the  judgment  appealed 
from  as  recognizes  Mrs.  Moore  as  a  legatee  for  the  disposable  portion, 
and  as  a  creditor  for  two  thousand  dollars  and  the  succession  as  a 
creditor  for  seven  thousand  dollars,  be  affirmed,  and  that  in  all  other 
respects  it  be  reversed  ; 

It  is  further  ordered  and  decreed  that  the  donations  made  in  New 
York  and  New  Orleans  be  recognized  as  valid,  the  same  to  be  allowed 
to  Mrs.  Moore  in  part  satisfaction  of  her  legacy  of  the  disposable 
portion,  and  in  case  the  same  exceed  that  portion*  that  the  surplus  be 
declared  forfeited  by  Mrs.  Moore,  to  be  made  good  by  her  to  the  suc- 
cession, it  being  understood  that  the  legacies  of  ten  thousand  dollars 
are  to  be  first  deducted  from  the  disposable  portion  -, 

It  is  further  ordered   and  decreed   that  Mrs.   Moore   be  declared 
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entitled,  during  her  widowhood,  to  the  usufruct  of  the  share  her  hus- 
band inherited  by  the  issue  of  their  marriage,  as  shall  remain  after 
satisfaction  of  the  disposable  portion  ;  and. 

It  is  further  ordered  and  decreed  that  the  plaintiffs  and  the  other 
children  and  grandchildren  be  recognized  together  as  entitled,  in 
their  capacity  of  forced  heirs  to  the  deceased,  to  the  nakt-d  ownership 
of  the  two'thirds  or  portion  of  his  share  in  the  community  as  is  sub- 
jected to  the  usufruct  of  Mrs.  Moore,  or  the  minors,  Sullivan  and  Mrs. 
Moore,  Jr.,  to  one-ninth  each  of  said  same  share,  and  the  minor, 
Hickey,  to  one-twenty-seventh  thereof. 

It  is  further  ordered  and  decreed  that  the  appellees  pay  costs  of 
appeal. 

Mr.  Justice  Watkins  dissents  on  the  question  of  usufruct  and  con- 
curs in  other  respects. 


On  Application  for  a  Rehearing. 

The  salient  complaint  is  levelled  against  the  allowance  of  the  dis- 
posable portion  and  usufruct,  claimed  by  the  widow. 

The  brief  in  support  is  a  mere  repetition  of  what  had  been  pre. 
vionsly  said  and  written  on  the  subject,  on  behalf  of  the  plaintiffs  and 
an  ingenious  criticism  of  the  opinion  in  the  ease  attacking  it  on  mat- 
ters of  secondary  importance,  without,  in  the  least,  impairing  its 
solidity  and  correctness  on  the  main  issue. 


The  petitioners  rely  explicitly  on  a  decision  which  we  had  not 
thought  proper  to  notice  specially,  and  which,  they  contend,  has  an  im- 
mediate favorable  bearing;  that  is  the  case  of  Grayson  vs.  Sanford, 
12  Ann.  646. 

In  that  suit,  it  appears  that  the  testator  had  bequeathed  to  his 
widow  the  usufruct  of  his  property,  and  in  case  of  a  suit  for  a  parti- 
tion by  any  of  his  children,  all  the  property  he  could  dispose  of  by 
law  forever. 

There  was  brought  such  suit  and  the  widow  claimed  the  usufruct, 
bnt  not  the  disposable  portion. 

The  court  said  that  the  principal  question  was,  whether  she  was  en- 
titled to  the  usufruct  or  to  the  disposable  portion,  and  that  the  solu- 
tion of  the  issue  depended  on  the  interpretation  of  the  will. 

The  question  did  not  arise,  whether  the  widow  was  entitled  to  both 
the  usufruct  and  the  disposable  portion,  for  the  plain  reason  that  it 
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was  not  the  iDtentioD  of  the  testator  that  she  should  have  both,  but 
either  the  one  or  the  other. 
He  willed  her  the  usufruct  and  eventually  the  disposable  portion. 
It  is  true  tliat  the  court  gave  her  the  disposable  portion — i.  e.,  odc- 
third — there  being  more  than  three  children  ;  but  it  does  not  appear 
that  she  ever  claimed  that  portion  included  the  usufruct  over  the  share 
of  the  deceased  in  the  community,  and  hence  the  court  did  not  pass 
upon  it.  It  could  not  have  rendered  judgment  ultra  petitum,  or  for 
more  than  was  at  issue. 

There  is  to.be  found  no  precedent  in  the  reports  in  which  both  the 
usufruct  and  the  disposable  portion  as  known  previous  to  the  passage 
of  the  act  of  1844  were  claimed  by  the  surviving  spouse. 

The  rulings  in  9  Ann.  398  and  in  13  Ann.  424  have  no  bearing  upon 
tl>e  present  controversy.  The  first  relates  to  matter  within  the  first 
provision  of  the  act,  and  the  second  has  already  been  met  in  the 
opinion. 

The  construction  placed  by  the  petitioners  on  the  purport  and  tenoi 
of  the  act  of  1844  or  Article  R.  C.  C.  916,  is  the  result  of  a  confusion 
of  ideas  on  the  subject.  They  seem  to  consider  that  certain  articles 
of  the  Code  of  1825  form  part  of  the  organic  law  and  are  not  suscepti- 
ble of  repeal,  or  amendment  by  the  law-making  power;  but  such  is 
not  the  case.    The  Legislature  can  amend  laws. 

The  act  of  1844  has  surely  modified  those  articles,  so  that  the  r]glit<s 
which  the  surviving  spouse  had,  when  there  existed  a  community  with 
the  deceased,  prior  to  that  legislation,  are  broader  eventually  to-day, 
and  that  the  same  extend  over  the  share  of  the  deceased  in  the  com- 
munity in  the  shape  of  a  usufruct,  for  a  time,  varying  according  to  cer- 
tain circumstances  stated,  subject  to  the  right  of  the  predeceased 
ppouse  of  disposing  by  will,  so  as  to  defeat  that  nsnfruct. 

We  have  not  held  that  the  share  constituting  the  legitime  reserved 
to  forced  heirs  has  been  decreased,  or  may  be  encumbered  by  a 
testator. 

The  share  accruing  to  such  heirs  is  the  same  to-day  as  it  ever  was, 
with  this  difierence,  that  it  is  encumbered,  not  by  the  testator,  but  by 
the  law,  with  a  usufruct  in  favor  of  the  surviving  spouse  in  oomma- 
nity  when  the  predeceased  has  not  by  his  will  determined  otherwise. 
We  hold  that  a  spouse  in  community  can  legally  bequeath  to  the 
survivor  the  disposable  portion  of  his  or  her  estate,  as  it  always  was 
known,  and  may  confirm  in  his  or  her  favor,  the  asufrnct  provided  by 
law,  either  by  remaining  silent  or  by  expressing  himself  clearly  on  the 
subject,  the  language  used,  whether  a  bequest  or  a  ratification,  being 
immaterial. 
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After  a  review  of  what  we  said  on  the  qaestioD  of  the  $20,000,  in- 
claded  in  the  127,630.56,  and  claimed  by  Mrs.  Moore  for  as  much  reim- 
bursed to  her  by  her  husband,  in  satisfaction  of  coupons  lent  him  by 
her,  we  think  it  preferable  that  the  whole  matter  be  left  open  for 
future  consideration,  in  the  proceeding  which  the  heirs  may  bring 
against  Mrs.  Moore  for  an  account. 

Our  opinion  will,  therefore,  be  accordingly  considered  as  silent  on 
the  subject.  The  same  may  be  said  of  that  portion  of  the  decree 
which  alludes  to  the  New  Orleans  donation. 

This  disposition  embraces  the  surplus  of  the  $20,000,  namely  the 
$7635.55^  which  will  have  also  to  be  accounted  for. 

III. 

We  have  not  considered  the  $10,720.58  to  which  the  petition  for  a 

rehearing  refers,  as  having  been  deposited  in  bank  to  the  credit  of 

Mrs.  Moore,  after  October  20,  1885,  and  which  are  said  to  belong  to 

Moore  or  his  succession.    We  did  not  deem  them  at  issue  by  the 

pleadings.     The  door  remains  open  for  any  claim  which  the  plaintiffs 

may  have  on  this  or  any  other  subject  not  expressly  passed  upon, 

when  they  will  call  on  Mrs.  Moore  for  an  account  of  anything  which  is 

not  hers. 

IV. 

Neither  did  we  allude,  for  a  like  reason,  to  the  city  consolidated 

bonds  aUeged  to  have  been  taken  from  the  bank  box,  between  Moore's 

death  and  the  day  of  inventory  by  Mrs.  Moore,  in  satisfaction  of  her 

claim  of  $2000,  which  the  plaintiffs  admit  to  be  due  her.   The  liability 

of  Mrs.  Moore  for  these  bonds  remains  also  a  matter  for    future 

consideration. 

V. 

Neither  did  we  concern  ourselves  with  the  alleged  donation  made  to 
Mrs.  Gibbons,  a  daughter  of  Moore,  as  there  was  no  issue  od  the  sub- 
ject. Necessarily,  if  the  donation  was  made  and  is  subject  to  collation, 
it  will  have  to  be  deducted  from  the    disposable    portion,    when 

ascertained. 

VI. 

It  was  a  matter  of  indifference,  for  the  purposes  of  the  opinion,  to 
considei  the  value  of  the  United  States  bonds  at  Moore's  death. 

All  effects  donated,  to  whomsoever,  or  illegally  withheld,  will  have 
to  be  fictitiously  or  actually  added  to  the  property  left  by  Moore  and 
86 
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in  actual  exiatence,  as  his,  at  the  time  of  his  death,  and  will  haye  to 

be  appraised  at  their  yalae  then,  in  order  to  ascertain  the  disposable 

portion. 

VII. 

Finally,  We  see  no  reason  to  change  the  conclasion  previoasly 
reached,  that  the  bonds,  which  are  payable  to  bearer,  and  the  title  to 
which  is  transmissible  without  any  indorsement  or  assignment  by  mere 
deliyery,  are  not  sabject  to  any  formabty,  saye  that  of  tradition  and 
acceptance. 

To  make  the  alterations  mentioned,  it  is  unnecessary  to  grant  a 
rehearing. 

It  is,  therefore,  ordered  and  decreed  that  the  original  jodgment 
herein  be  amended  so  as  to  eliminate  from  it  sach  portion  as  refers  to 
any  donation  made  in  New  Orleans^  and  that,  in  other  respects,  it 
remains  undistarbed. 

Rehearing  refused. 

Mr.  Justice  Fenner  files  a  concurring  opinion. 

Mr.  Justice  Watkins  adheres  to  his  original  opinion  on  the  question 
of  usufruct  and  concurs  in  other  respects. 


Watkims,  J.  I  make  the  following  extract  from  the  brief  of  Mrs. 
Moore's  counsel,  viz : 

"  John  T.  Moore  died  on  29th  March,  1686,  in  this  city,  leaving  nine 
children,  or  their  descendants,  and  a  surviving  spouse,  the  mother  of 
said  children;  all  his  property  belonged  to  the  community  which  had  sub- 
m$ted  betioeen  him  and  his  surtnving  widow,  Agnes  Jane  B.Trne,  to  whom 
he  was  married  in  1845. 

"  The  plaintiffs  in  these  suits  are  the  minors  Flanagan,  represented 
by  their  natural  tutor,  who  had  married  one  of  the  daughters  of  the 
deceased,  and  the  minor  Hickey,  represented  by  his  natural  tutor,  who 
had  married  another  daughter,  and  Julia,  another  daughter  of  the 
deceased,  who  married  John  T.  Moore,  Jr. 

"  All  the  unmarried  children  of  the  deceased,  and  also  Mrs.  Gibbons, 
a  married  daughter,  living  in  St.  Louis,  adhere  to  their  mother  in  this 
controversy. 

'*  John  T.  Moore  died  testate,  having  executed  a  will  dated  20ch 
October,  1885,  and  a  codicil  dated  27th  February,  1886. 

'^  The  will  is  in  these  words :  '  All  the  property  I  am  possessed  of 
consists  of  community  property.  I  give,  devise  and  bequeath  unto  my 
wife,  Agnes  Jane  Byrne  Moore,  the  usufruct  during  her  natural  life  of 
all  the  property  I  may  die  possessed  of,  community  or  not  community. 
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I  hereby  appoint  my  said  wife  executrix  of  this  my  last  will  and  testa- 
ment, with  seizin  of  my  entire  estate,  and  without  any  bond  or  security 
whatever,  and  without  an  inventory  of  my  estate*' 

*<  The  codicil,  after  giving  a  special  legacy  of  $5000  unto  Mrs.  Burke, 
a  sister  of  the  deceased,  and  a  special  legacy  of  $5000  to  the  Society 
of  St.  Vincent  de  Paul,  proceeds  as  follows : 

^^  *  I  give  and  bequeath  unto  my  said  wife,  Mrs.  Agnes  Jane  Byrne 
Moore,  the  dispoBahU  portion  of  all  the  property,  real  and  personal, 
movable  and  immovable,  in  whatsoever  the  same  may  consist,  and 
wheresover  situated,  I  may  own  or  possess  at  the  time  of  my  death,  and 
to  that  end  I  constitute  my  paid  wife  my  universal  heir  and  legatee. 

^*  *1  do  hereby  declare  that  this  is  a  codicU  to  the  last  will  and  testament, 
already  re/erred  to,  as  having  been  made  by  me  by  act  before  W.  J. 
Castell,  late  a  notary  public  in  this  city,  on  20th  October,  1885,  which 
said  last  rcHl  and  testament  shall  be  and  remain  in  full  force  and  effects 

"Tbe  plaintiffs  in  these  cases  demand  the  immediate  possession  and 
enjoyment  of  their  share  of  the  succession  of  the  deceased,  free  from  the 
usyfruct  of  the  surviving  widow, ^^ 

The  act  of  1844  in  relation  to  the  survivor's  legal  usufruct  of  his 
share  in  the  comnianity,  was,  in  its  revision  in  1870,  incorporated  into 
the  Civil  Code  as  Articles  916  and  917,  and  the  former  is  couched  in 
these  words,  viz : 

"  lu  all  cases,  when  the  predeceased  husband,  or  wife,  shall  have 
left  issue  of  the  marriage  with  the  survivor,  and  shall  not  have  dis- 
posed, by  last  will  and  testament,  of  his  or  her  share  in  the  community 
property,  the  survivor  shall  hold  in  asufruct,  during  his  or  her  natural 
life,  so  much  of  the  share  of  the  deceased  in  such  commanity  property 
as  may  be  inherited  by  such  issue,"  etc. 

The  question  for  decision  is :  Whether  or  not  the  deceased  disposed, 
by  last  will,  in  favor  of  his  wife,  "  of  his  ♦  *  share  in  the 
community  property." 

What  was  the  "  share  in  the  community  property,"  of  which  he 
could  have  disposed  by  last  will  in  favor  of  his  surviving  widow — his 
entire  estate  consisting  of  his  half  of  the  community  property. 

His  will  bequeathed,  in  her  favor,  *»  the  disposable  portion  of  his 
property."  Now,  inasmuch  as  his  half  of  the  community  property 
was  his  estate,  he,  necessarily,  bequeathed  one-third  of  his  half  of  the 
community  property,  and  he  could  not  have  validly  bequeathed  her 
more,    ^rgo,  the  deceased  did  dispose,  by  last  will,  ''  of  his  share  in 
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the  commanity  property" — i.  e.,  the  share  in  it  of  which  he  could 
legally  dispose  hy  last  will. 

What  is  the  necessary  result  Y 

In  my  opinion  it  is,  that  the  surviving  widow  cannot  ''hold  in 
usnfrnct  so  mach  of  the  share  of  the  deceased  in  such  community 
property  as  may  be  inherited  by  sach  issae." 

It  mast  be  carefully  observed  that  the  phrase,  ''share  in  the  com- 
manity property,"  is  repeated  in  the  cited  article,  and  <w  repeated,  one 
serves  to  interpret  the  other 

Paraphrase,  and  state  the  sentence  affirmatively,  thas : 

In  case  the  predeceased  hasband  shall  have  left  issue  of  his  mar- 
riage with  the  survivor,  and  shall  have  disposed,  by  last  will,  of  ''  his 
share  in  the  commonity  property,  the  survivor  shall  {not)  hold  in 
usufruct  *  *  80  mtich  of  the  share  of  the  deceased  in  such  com- 
munity property  as  may  be  inherited  by  such  issued" 

Now,  I  respectfully  submit,  that,  if  the  trae  intent  of  the  Legislature 
was,  and  the  trae  meaning  of  the  law  is,  that,  in  order  to  have  the 
effect  of  destroying  the  legal  usufruct  of  the  survivor,  the  last  will  of 
the  deceased  should  have  disposed  of  his  half  of  the  community 
property,  the  second  clause  of  said  article  would  be  rendered  nugatory 
and  meaningless,  for  the  obvious  reason  that  there  would  remain 
nothing  "  to  be  inherited  by  such  issue." 

The  law  contemplated  that  the  bequest  should  leave  something  that 
might  "  be  inherited  by  such  issue."  The  law  would  have  been  incon- 
sistent with  itself,  if  it  were  otherwise,  because  "  the  issue  of  the 
marriage  "  are  forced  heirs. 

To  my  thinking,  the  conclusion  is  irresistible,  that  when,  as  in  this 
case,  the  deceased  husband,  leaving  more  than  three  children  as  "  the 
issue  of  his  marriage  with  the  survivor,"  has  bequeathed  to  her  the 
disposable  portion  of  his  estate — it  being  one-half  of  the  community 
property — the  remaining  two-thirds  of  such  half  is  liberated  from  the 
widow's  legal  usufruct,  and  passes  to  "  such  issue  "  in  full  ownership. 

This  two-thirds  is  "  so  much  of  the  share  in  such  commanity  prop- 
erty" as  wonld  remain  after  the  widow's  one-third  is  subtracted 
therefrom  ;  and  is  "  so  much  of  the  share  in  such  commanity  as  may 
be  inherited  by  such  issue." 

I  understand  that  the  question  here  was  squarely  presented,  and  aa 
squarely  decided  by  the  Court,  in  Forstall  vs.  ForstaXl,  28  Ann.  197,  to 
which  reference  is  made  in  the  opinion  of  the  Court. 

The  Court  say:  "This  is  a  controversy  between  the  surviving 
widow  and  universal  legatee  of  Edmond  J.  Forstall  and  the  children,. 
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the  forced  heirs,  in  regard  to  the  share  of  the  deceased  in  the  com- 
mnnity  proi>erty ',  the  widow  contending  that  she  is  entitled  to  one- 
third^  the  disposable  qttantumt  and  to  a  nsufract  of  the  two-thirds 
reserved  by  law  to  the  namerous  heirs  of  the  deceased;  and  the  heirs 
contending  that  they  are  entitled,  in  full  orcnership,  to  the  two-thirds 
reserved  to  them  by  law.^^ 


'*  Edmond  J.  Forstall  disposed  in  favor  of  the  surviving  widow  by 
last  will  and  testament,  bequeathipg  to  her  his  share  of  the  community 
property.  As  there  are  more  than  three  legitimate  children,  the 
legacy  mast  be  reduced  to  one-third,  and  the  heirs  are  entitled,  in  full 
ownership,  to  two-thirds  of  the  property  of  their  father. 

"  The  surviving  widow  is  not  entitled  to  the  nsofrnct  of  this  two- 
thirds,  because  the  deceased  disposed,  by  last  will  and  testament,  of 
his  share  of  the  community  property. 

*'  Where  there  has  been  no  testamentary  disposition  of  the  disposa- 
ble share  of  the  predeceased  husband  or  wife  in  the  community 
property,  the  survivor  shall  be  entitled  to  a  usafruct  during  his  or  her 
natural  life  of  so  much  of  the  share  of  the  deceased  in  such  com- 
munity property  as  may  be  inherited  by  such  issue.  The  coodition 
upon  which  the  survivor  shall  have  a  usufruct  is,  that  the  predeceased 
husband  or  wife  shall  not  have  disposed  of  his  or  her  share — that  is 
the  share  thtt  he  or  she  was  permitted  by  law  to  dispose  of." 

That  case  was  argued  and  decided  on  the  theory  that  the  legacy  of 
the  widow  was  not  only  reducible,  but  reduced  to  the  disposable 
quantum.  That  was  all  she  claimed  under  the  will.  As  thus  presented 
the  instant  case  is  precisely  the  same. 

The  argument  is  made  in  support  of  the  defendant's  contention  that 
the  entire  share  of  the  deceased  is  meant  that  the  deceased  could  have 
bequeathed  to  his  children  his  half  of  the  community  property,  and 
that  such  bequest  could  dissolve  the  survivor's  usufruct  and  no  other. 

But  I  deny  that  the  deceased  could  have  made  such  a  will.  An  ex- 
cessive donation  mortio  causa  is  valid  only  for  the  disposable  quantum, 
because  tho  2au7  vests  the  remainder  in  the  forced  heirs. 

In  the  succession  of  Schiller,  33  Ann.  1,  this  court  considered  and 
interpreted  a  will  coached  in  these  words,  viz : 

*'  It  is  ray  will  and  desire  that  ray  debts  be  paid,  and  that  my  estate 
be  distrilmted  among  my  legal  heirs,  according  to  the  laws  now  in  force 
in  Louisiana." 


550  SUPREME  COURT  OP  LOUISIAI^A. 

SacceMion  of  Moore. 

The  Coart  says :    '*  The  qneBtion  preseDted  Bimply  is: 
'*  Whether,  by  the  phrase  used,  Schiller  has  or  not  disposed  of  his  share 
in  the  community.    If  he  has,  his  three  childreo  have  iDherited  his  half 
therein  free  from  their  mother's  usufruct.    If  he  has  not,  they  have  in- 
herited it  subject  to  that  usufruct  during  widowhood. 
•  ¥  m  «  •««•«* 

''  It  is  manifest  that  he  has  disposed  of  his  estate,  that  is,  of  all  the 
propeity  belonging  to  him  at  his  death,  in  favor  of  certain  person s, 
and  in  certain  proportions.  TJuit property  consisted  of  his  half  interest 
in  the  community  between  him  and  his  ««/«,"  etc. 

The  court  held  this  language  to  mean  that  the  deceased's  one-half 
of  the  community  property  '*  should  accrue  unburdened,  and  be  deliv- 
ered at  once,  to  his  three  children."  But  they  did  not  say  that  such 
one-half  passed  to  them  by  the  will.    On  the  contrary,  they  do  say : 

*'  The  children  inherit  the  naked  ownership  of  two-thirds  of  the  one- 
half  of  their  father  in  the  community  property  by  the  effect  oftlie  law  ; 
they  inherit  the  remaining  one-third,  and  the  enjoyment  of  the  entire 
half,  to  the  exclusion  of  their  mother's  usufruct,  by  the  effect  of  the  will 
of  their  father,  who,  by  abstaining  from  making  any  wUlj  could  have 
permitted  his  wife  to  enjoy  such  half  as  usufructuary  during  her  widow - 
hood." 

In  this  opinion  the  following  propositions  are  distinctly  announced, 
viz: 

1.  That  the  will  of  the  deceased  disposed  of  his  share  in  the  com- 
munity property. 

2.  That  his  estate  was  his  share  iu  the  community  property. 

3.  That  the  three  children  inherited  two-thirds  thereof  by  the  effect 
of  the  law. 

4.  Tiiat  they  inherited  the  remaining  one-third  by  the  effect  of  the 
will 

5.  That  the  children  were  entitled  to  the  enjoyment  of  the  half  to 
the  exclusion  of  their  mother's  usufruct. 

These  conclusions,  in  my  opinion,  are  correct,  and  confirm  those  I 
have  herein  expressed. 

They  aie  in  exact  accord  with  those  entertained  by  our  predecessors^ 
as  found  reported  in  Grayson  vs,  Sanford,  12  Ann.  647,  in  which  the 
Court  said  : 

'*  The  principal  point  at  issue  in  this  cause  is,  whether  the  surviving 
widow  is  entitled  to  the  usufruct  of  the  half  of  the  community  belong- 
ing to  the  estate  of  her  deceased  husband,  or  whether  she  shall  take 
the  portion  thereof  which  her  husband  could  dispose  by  law." 
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The  intimation  is  clear  that  she  could  not  be  allowed  both. 

Thereupon  the  court  decided  that  *'  the  rights  of  the  widow  are  fixed 
by  the  will  to  the  disposable  portion,"  and  declared  her  entitled  to 
one-half  of  the  community  property,  in  her  own  right,  and  to  one-third 
of  her  deceased  hushand^s  share  in  said  community ;  and  the  legal  heirs 
—of  whom  there  were  seven — to  the  remaining  two- thirds  of  same,  in 
full  ownership  and  to  a  decree  of  partition. 

That  opinion  describes  with  precision  and  accuracy  the  claims  of 
the  forced  heirs  of  Mr.  Moore,  and  clearly  defines  their  legal  rights.  It 
is  my  opinion  that  the  legal  usufruct  of  bis  widow,  their  mother,  was 
broken  by  her  acceptance  of  the  benefits  of  his  will,  and  that  his 
forced  heirs  are  entitled  to  be  put  in  to  ifMnediate  possession  of  their 
inheritance. 

For  these  reasons  I  cannot  concur  in  this  part  of  the  opinion  and  de- 
cision of  the  majority. 


Separate  Opinion. 

Fbnner,  J.  Under  the  light  thrown  on  it  by  the  able  brief  for  re- 
hearing, I  have  given  additional  consideration  to  the  interesting  ques- 
tion touching  the  asufrnct.  To  my  mind  it  is  perfectly  clear  that  ar- 
ticles 915  and  916  of  the  Civil  Code  announce  the  policy  of  the  law 
concerning  the  disposition  of  community  property  at  the  death  of  one 
of  the  spouses.  That  policy  is,  that  the  survivor  shall  have  the  usu- 
fruct of  the  share  of  the  deceased  therein  in  two  cases,  viz :  .1.  Where 
the  deceased  has  left  no  ascendant  or  descendant.  2.  Where  he  has 
left  descendants,  issue  of  the  marriage  with  the  survivor,  in  which  case 
the  usufruct  extends  only  to  the  portion  inherited  by  such  issue. 

But  these,  like  most  other  provisions  for  legal  inheritance,  are  sub- 
jected to  the  power  of  testamentary  disposition  by  the  decedent.  They 
are  based  npon  the  assumption  that  the  legal  dispositions  conform  to 
the  natural  desires  and  wishes  of  the  deceased  in  absence  of  any  ex- 
pression of  a  contrary  will.  But  when  he  has  exercised  the  testa- 
mentary power,  and  has  not  lefc  his  property  to  be  disposed  of  by  the 
law,  but  has  himself  directed  how  it  shall  go,  so  that  those  who  take 
it,  take  under  the  will  and  not  under  the  law,  then  the  will  must  be 
executed  and  so  much  of  the  community  property  as  passes  under  the 
will  passes  fiee  from  the  usufruct.  Hence  the  law  says  that  the  usu- 
fruct shall  accruf"  only  when  the  decased  "  shall  not  have  disposed  by 
last  will  or  testament  of  his  or  her  share  in  the  community  property." 
Why  t  Because  when  he  has  thus  disposed  of  his  share,  he  has  left 
nothing  for  the  law  to  operate  upon,  but  has  subjected  the  whole  to 
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After  payment  of  the  debts  and  charges  against  his  e<)tate,  inclading 
the  legacies  and  the  $2000  found  in  favor  of  Mrs.  Moore,  the  net 
revenue  must  be  divided  into  three  equal  parts. 

The  first  third  should  be  composed  of  the  separate  property  of  Mr. 
Moore,  and  in  addition  of  such  portion  of  his  share  in  the  commonity 
as  may  be  necessary  to  complete  that  thiid. 

Out  of  that  third  must  be  deducted  the  two  legacies  of  $10,000,  and 
the  residue  of  the  third  will  accrue  to  Mrs.  Moore  in  fuir  Bati^faction 
of  the  legacy  of  the  disposable  portion  made  to  her  by  her  husband, 
including  the  value  of  the  effects  and  money  donated  to  her  by  him 
in  New  York  and  in  New  Orleans,  should  there  remain  sl  deficit  between 
the  amount  of  the  legacies  added  to  the  donations  and  the  third  of  tiie 
entire  estate,  the  deficit  will  have  to  be  satisBed  out  of  the  share  of 
the  deceased  in  the  community;  but  should,  on  the  contrary,  the 
amount  of  the  legacies  added  to  that  of  the  donations,  encroach 
beyond  the  third,  on  the  remaining  two-thirds,  this  surplus  shall  be 
forfeited  by  the  widow,  and  she  would  take  only  the  difference  between 
the  legacies  and  the  amount  of  the  third     R.  C.  C.  1510. 

Next,  Mrs.  Moore  will  be  entitled  to  the  usufruct  of  the  remaining 
share  of  the  deceased  in  the  community  during  her  widowhood,  under 
the  law,  as  confirmed  by  the  will. 

Finally,  the  portion  of  the  estate  of  the  deceased  as  shall  be  sub- 
jected to  r.he  usufruct  of  Mrs.  Moore  shall  be  deemed  as  the  ISgiHrne, 
accruing  in  naked  ownership  to  the  nine  children,  as  forced  heirs  of 
the  deceased,  share  alike,  the  plaintiffs  herein,  viz:  the  minors,  Flana- 
gan and  Mrs.  Moore,  Jr.,  jointly,  to  be  entitled  to  two-ninths,  and  the 
minor,  Hickey,  to  one-twenty-seventh  of  that  portion. 

For  these  reasons : 

It  is  ordered  and  decreed  that  so  much  of  the  judgment  appealed 
from  as  recognizes  Mrs.  Moore  as  a  legatee  for  the  disposable  portion, 
and  as  a  creditor  for  two  thousand  dollars  and  the  succession  as  a 
creditor  for  seven  thousand  dollars,  be  affirmed,  and  that  in  all  other 
respects  it  be  reversed ; 

It  is  further  ordered  and  decreed  that  the  donations  made  in  New^ 
York  and  New  Orleans  be  recognized  as  valid,  the  same  to  be  allowed 
to  Mrs.  Moore  in  part  satisfaction  of  her  legacy  of  the  disposable 
portion,  and  in  case  the  same  exceed  that  portion,  that  the  surplus  be 
declared  forfeited  by  Mrs.  Moore,  to  be  made  good  by  her  to  the  suc- 
cession, it  being  understood  that  the  legacies  of  ten  thousand  dollars 
are  to  be  first  deducted  from  the  disposable  portion  ; 

It  is  further  ordered  and  decreed   that  Mrs.  Moore   be  declared 
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entitled,  duriDg  her  widowhood,  to  the  usufract  of  the  share  her  has- 
band  inherited  by  the  issue  of  their  marriage,  as  shall  remain  after 
satisfaction  of  the  disposable  portion  ;  and, 

It  is  farther  ordered  and  decreed  that  the  plaintiffs  and  the  other 
children  and  grandchildren  be  recognized  together  as  entitled,  in 
their  capacity  of  forced  heirs  to  the  deceased,  to  the  nakt-d  ownership 
of  the  two- thirds  or  portion  of  his  share  in  the  commanity  as  is  sab- 
jected  to  the  nsufruct  of  Mrs.  Moore,  or  the  minors,  Snllivan  and  Mrs. 
Moore,  Jr.,  to  one-ninth  each  of  said  same  share,  and  the  minor, 
Hickey,  to  one- twenty -seventh  thereof. 

It  is  farther  ordered  and  decreed  that  the  appellees  pay  costs  of 
appeal. 

Mr.  Justice  Watkins  dissents  on  the  question  of  usufruct  and  con- 
curs in  other  respects. 


On  Application  for  a  Rehearing. 

The  salient  complaint  is  levelled  against  the  allowance  of  the  dis- 
posable portion  and  usufruct,  claimed  by  the  widow. 

The  brief  in  support  is  a  mere  repetition  of  what  had  been  pre. 
viously  said  and  written  on  the  subject,  on  behalf  of  the  plaintiffs  and 
an  ingenious  criticism  of  the  opinion  in  the  case  attacking  it  on  mat- 
ters of  secondary  importance,  without,  in  the  least,  impairing  its 
solidity  and  correctness  on  the  main  issue. 

I. 

The  petitioners  rely  explicitly  on  a  decision  which  we  had  not 
thought  proper  to  notice  specially,  and  which,  they  contend,  has  an  im- 
mediate favorable  bearing;  that  is  the  case  of  Grayson  vs.  Sanford, 
12  Ann.  646. 

In  that  suit,  it  appears  that  the  testator  had  bequeathed  to  his 
widow  the  usufruct  of  his  property,  and  in  case  of  a  suit  for  a  parti- 
tion by  any  of  his  children,  all  the  property  he  could  dispose  of  by 
law  forever. 

There  was  brought  such  suit  and  the  widow  claimed  the  usufruct, 
but  not  the  disposable  portion. 

The  court  said  that  the  principal  question  was,  whether  she  was  en- 
titled to  the  usufruct  or  to  the  disposable  portion,  and  that  the  solu- 
tion of  the  issue  depended  on  the  interpretation  of  the  will. 

The  question  did  not  arise,  whether  the  widow  was  entitled  to  both 
the  usufruct  and  the  disposable  portion,  for  the  plain  reason  that  it 
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The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  ThiB  litigation  grows  oat  of  a  contract  of  insarance  of 
a  cargo  of  coffee  and  cigars,  shipped  from  Vera  Cruz  to  Matamoras, 
Mexico,  the  amount  covered  bj  insurance  being  $9300,  and  the  same 
is  herein  claimed  bj  plaintiffs  on  an  alleged  total  losfi  of  the  cargo. 

Ae  no  regular  policy  of  insurance  was  issued,  plaintiffs  declare  on 
two  separate  applications  made  by  them  and  accepted  by  the  defend- 
ant, one  for  $4500  and  the  other  for  $4800,  on  an  open  marine  policy 
which  they  then  carried  on  with  the  defendant,  both  applications 
having  been  made  and  accepted  on  October  30, 1880. 

They  aver  that  the  schooner  •*  Veloz  Maria,"  on  which  the  gooda 
were  shipped,  sailed  from  Vera  Cf  uz  in  a  staunch  and  seaworthy  con- 
dition, on  the  6th  of  November,  1880,  but  the  vessel,  having  met  up 
with  a  storm,  was  so  damaged  that  she  was  compelled  to  put  in  on  the 
22d  of  the  month,  at  Alvarado,  a  small  seaport  on  the  Mexican  coast^ 
where  she  was  forced,  by  her  disabled  condition,  to  land  her  cargo,, 
itself  in  a  very  damaged  condition,  and  there  the  voyage  was  aban- 
doned. 

They  farther  aver  that  after  due  proceedings  by  the  proper  authori- 
ties, showing  that  the  goods  were  too  seriously  damaged  for  reship- 
ment,  the  same  were  sold  at  public  auction,  realizing  the  sum  of  $2510, 
with  net  proceeds,  after  deduction  of  necessary  costs,  in  the  sum  of 
$2322.26,  which  sum  was  deposited  in  Vera  Cruz  to  the  credit  of  whom 
it  may  concern.  Hence,  they  claim  as  in  case  of  total  loss  and 
abandonment. 

It  appears  that  after  the  institution  of  the  suit,  the  names  of  Fran- 
cisco Armendaiz  and  Marcelino  Rougier,  of  Mexico,  the  alleged 
co-owners  and  consignees  of  the  cargo,  were  substituted  as  plaintiffa 
in  the  cause. 

The  defense  is,  substantially : 

1.  That  the  open  marine  insurance  policy  at  one  time  existing 
between  Gomila  &  Co.  and  the  defendant  had  been  cancelled  and 
rescinded  previous  to  the  date  of  the  contract  of  insurance  sued  on. 

2.  The  said  contract  was  against  total  loss  only,  and  the  denial  tliat 
a  total  loss  was  sustained  in  the  venture. 

3.  That  Gordon  &  Co.,  or  Gordon  &  Gomila,  had  no  insurable 
interest  in  the  goods  in  question. 

4.  A  denial  that  the  damage  occasioned  to  the  goods  was  caused  by 
the  perils  of  the  sea,  and  a  denial  of  the  existence  of  any  condition  of 
things  to  justify  the  abandonment  of  the  voyage  or  the  sale  of  the 
goods. 
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The  jadxment  below'waa  in  favor  of  plaiDtiflfd  for  a  partial  loss,  in 
the  sum  of  $6600,  whereof  $3400  in  favor  of  Francisco  Armendaiz  and 
$3200  in  favor  of  Marcelino  Itoagier. 

Defendant  appeals  and  plaintiffs  seek,  by  answer  to  the  appeal,  to 
recover  the  fall  amount  of  their  claim,  $9300. 

On  appeal  defendant  makes  the  point  that  F.  Armendaiz  and  M. 
Rougier  are  not  the  insured  in  the  contract  sued  on,  and  have,  theie- 
fore,  no  standing  in  court  as  plaintiffs.  But  the  record  contains  a 
summary  answer  to  that  contention  in  the  shape  of  a  ''  Petition  for 
Removal "  of  the  cause  from  the  State  to  the  Federal  Courts,  filed  by 
the  defendant  company  some  time  previous  to  the  motion  suggesting 
Rougier  and  Armendaiz  as  the  proper  plaintiffs  in  the  cause,  in  which 
petition  it  was  alleged  that  said  **  F.  Armendaiz  and  M.  Rougier  were 
the  real  plaintiffs  in  said  suit.'*  That  judicial  declaration  is  mani- 
festly a  complete  estoppel  to  a  contrary  assertion  on  the  part  of  the 
defendant. 

1.  Our  examination  of  the  record  and  of  the  conflicting  testimony 
which  it  contains,  has  satisfied  us  that  all  the  material  facts  alleged 
and  relied  on  by  plaintiffs  aie  sustained  by  the  preponderance  of  the 
evidence. 

Hence,  we  find  and  we  hold  that  the  open  marine  policy  between 
Gomila  &  Co.  and  the  defendant  had  not  yet  been  cancelled  or 
rescinded  at  the  date  on  which  the  insurance  contract  sued  on  was 
entered  into. 

It  is  true,  that  the  book  which  contained  the  agreement  was  not 
produced  on  the  trial,  but  its  existence  and  its  loss  were  satisfactorily 
accounted  for.  The  burden  was  on  the  defendant,  which  acknowl- 
edged the  previous  existence  of  the  contfract,  to  prove  its  alleged  can- 
cellation. But  in  this  the  company  entirely  failed,  its  witnesses  being 
unable  to  give  the  precise  date  of  such  cancellation,  which  is  stated  to 
have  been  between  the  first  and  the  thirty-first  of  October,  1880,  or  to 
give  the  date  of  the  notice  to  Gomila  &  Co.  of  the  alleged  cancella- 
tion, if,  in  fact,  vuch  notice  had  ever  been  given.  The  effect  of  that 
testimony,  in  itself  weak  and  unsatisfactory,  is  effectively  counter- 
acted by  the  fact  that  the  two  applications  af  October  30,  J  880,  made 
by  Gordon  &  Gomila  and  adopted  by  the  insurance  company,  both 
refer  to  the  open  marine  policy  existing  at  the  time,  and  by  the  addi- 
tional fact  that  both  were  entered  in  the  ^*  Open  Marine  Risks  Book  " 
of  the  company. 

2.  The  conclusion  thus  reached  by  us  disposes  of  the  contention 
touching  the  absence  of  interest  in  Gomila  &  Co.  to  bring  the  suit,  the 


556  SUPREME  COURT  OF  LOUISIANA. 

Qomila  &,  Co.  tb.  Insaraooe  Toinpany. 

open  marine  policy  contained  the  stipulation  that  the  insnranco  was 
made  ''for  account  of  whom  it  may  concern,"  and  it  throws  the 
burden  on  the  company  to  prove  that  the  contract  was  for  total  loss 
only. 

3.  In  support  of  that  contention  the  company  relied  on  parol  testi- 
mony, but  that  kind  of  evidence  was  clearly  inadmissible  under  the 
contract,  as  proved  by  plaintiffs,  and,  like  the  district  jndgo,  we  must 
decline  to  give  it  any  consideration  or  effect.  C.  C.  Arts.  2'J7f»,  22:)59 
2238  5  Bell  vs.  Western  Marine  Ins.  Company,  5  Rob.  42);  Conrtnay 
vs.  Mississippi  Marine  Co.  12  La.  233 ;  Packet  Company  vs.  Brown, 
36  Ann.  138. 

4.  Defendant's  denial  that  the  damage  resulted  from  the  perils  of 
the  sea  is  not  supported  by  the  record. 

The  preponderance  of  the  evidence  is  overwhelming  in  the  proof  of 
the  contrary. 

It  shows  that,  owing  to  the  violence  of  the  storm,  the  vessel  was 
blown  entirely  out  of  her  course,  and  that  she  put  into  a  port,  situated 
southeast  of  the  point  of  departure,  her  course  bt^ing  northwest  of 
that  point;  that  she  arrived  at  Alvarado  quite  disabled  and  taking 
water  very  rapidly  and  dangerously,  and  that,  in  consequence  of  her 
condition,  the  voyage  was  abandoned,  the  vessel  remaining  four 
months  at  that  place,  whence  she  was  towed  to  Vera  Crus,  whero  she 
was  subsequently  converted  into  and  is  now  used  as  a  port  lighter. 
We  also  find  that  her  cargo  was  too  badly  damaged  for  reHhipment, 
and  that  the  best  disposition  was  made  of  it  which  the  nature  of  the 
surrounding  circumstances  would  admit  of.  On  that  point  the  testi- 
mony is  simply  destructive  of  all  of  the  defendant's  contentions  and 
theories  on  the  subject. 

Hence,  we  must  hold  the  company  liable  under  the  contract,  but  not 
for  a  total  loss.  The  rccoixl  contains  no  evidence  of  an  abandonment 
of  the  venture  by  the  insured,  and  a  fortiori  no  proof  of  a  not;iee  of 
the  same  on  the  insurer.  In  the  absence  of  such  proof  it  is  elementary 
that  the  insured  cannot  successfully  claim,  as  in  case  of  a  tobil  loss. 
The  amount  deposited  in  Vera  Cruz,  to  the  credit  of  whom  it  may 
concern,  added  to  the  amount  allowed  in  the  jiidguient,  will  very 
nearly  cover  the  full  amount  of  the  insurance  on  the  cargo. 

Our  review  of  the  case  has  convinced  us  that  the  district  judge  has 
done  full  justice  to  all  parties  in  the  cause. 

Judgment  affirmed. 
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On  Application  for  Rbhearino. 

Fenner,  J.  Appellees  call  oar  attention  to  the  omission  in  the 
jadgmeut  of  any  allowance  of  interest,  and  to  their  prayer  for  an 
amendment  in  this  respect.  As  they  failed  to  refer  to  this  matter  in 
their  briefn,  it  eecnped  our  notice.  They  are,  however,  so  clearly 
entitled  to  interest,  at  least  from  judicial  demand  in  this  suit,  that  the 
matter  cannot  admit  of  controversy,  and  we  may  amend  our  judgment 
to  that  exteut  without  a  reheating.    33  Aon.  190. 

It  is,  therefore,  ordered  that  our  former  decree  herein  be  amended 
by  amendiug  the  judgment  appealed  from  in  so  far  as  to  grant  legal 
interest  on  the  amounts  allowed  therein  from  judicial  demand,  yis.^ 
July  16th,  1883^  and  that  otherwise  it  remains  undisturbed,  and  that 
the  Tebcuriug  applied  for  by  appellant  be  refused. 


No.  10,071. 

Hekrt  Cambon  vs.  Jules  Lapenb. 

Mmb.    v.    Callisr,    Third    Opponent. 

Where  property  bat  been  n.  Id  for  taxes,  and  the  taxpayer  redeems  it  vithln  the  term 
allowed  therefor,  the  one  who  lends  him  the  moi^ey  to  enable  bin.  t>  redeem  it  does  not 
thereby  becoiLe  invested  with  title  to  the  property,  slthongh  the  act  acknowledging  the 
loan  contains  an  express  subrogation  of  the  lender  to  his  (the  taxpayer's)  rifl^hts,  The 
title  is  in  the  pnrchaf  er  at  the  Ux  sale,  and  he  alone  conld  pass  it  to  another ;  and  when 
it  was  redeemed  the  title  i everted  to  the  oiiginal  owner,  and  oonld  be  made  liable  for  his 
debts. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
lliglitor,  J. 

Charles  Louq^ie  and  Henry  L,  Lazarus  for  Plaintiff  and  Appellant. 
Gibson  <&  Hall  for  Defendant  and  Appellee. 


The  opinion  of  the  Com  t  was  delivered  by 

Todd,  J.  The  plaintiff  under  a  judgment  in  his  favor  against  the 
defendant  seized  a  plantation  situated  in  the  paiish  of  Terrebonne 
and  described  in  the  pleadings  as  his  property  to  satisfy  the  debt. 

Mrs.  Virginia  Caliier  (widow)  claimed,  by  third  opposition,  to  be 
owner  of  the  property,  seized  and  enjoined  its  sale  under  the  writ  of 
execution . 

The  plaintiff  in  answer  to  the  petition  of  third  opponent  pleaded 
the  general  issue. 

The  case  was  tried,  the  opposition  dismissed  and  the  injunction  dis- 
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•olred,  with  BeTenty-five  dollars  damages  for  attorney's  fees,  aad  Mrs. 
Callier  has  appealed. 

On  the  14th  of  April,  1885,  this  plantation  was  sold  at  tax  sale  as 
the  property  of  the  defendant  Lapene,  and  was  bought  by  one  John 
Bnger. 

On  the  Idth  of  April,  1886,  the  property  was  redeemed  by  Lapene, 
as  oTidenced  by  a  notarial  act  of  that  date  passed  before  a  notary 
public  in  the  parish  of  Terrebonne. 

On  the  same  day,  Mrs.  Callier  and  Jales  Lapene  appeared  before  the 
same  notary  and  entered  into  an  act  sabstantially  as  follows  : 

After  reciting  the  sale  of  the  property  for  taxes,  and  its  parchase  at 
sach  sale  by  Bager,  and  that  Lapene,  the  taxpayer  and  owner,  had  the 
right  to  redeem  the  property  within  a  year  after  the  tax  sale,  it  was 
declared  that  Lapene  was  anable  to  make  said  redemption,  or  was 
without  the  means  to  do  so,  and  that  hi  order  to  raise  the  money  to 
redeem  the  land  he  had  borrowed  of  Mrs.  Callier  $543.80,  and  the 
receipt  of  Lapene  for  this  sum  was  made  part  of  the  act ;  and  it  was 
further  declared  that  Lapene  intended,  quoting,  ''to  subrogate, the 
lender  in  the  rights  of  the  creditors,"  and  further,  again  quoting :  ''  It 
is  understood  and  agreed  that  said  Jules  Lapene  or  any  of  his  creditors 
•  *  *  *  shall  have  the  right  within  one  year  from  this  date  (13th 
April,  1886)  to  redeem  said  property  on  paying  one  thousand  dollars.' 

John  Buger,  the  purchaser  at  the  tax  sale,  was  no  party  to  this 
instrument. 

It  is  exclusively  on  this  act  that  the  asserted  title  of  Mrs.  Callier  to 
the  property  rests. 

Beyond  the  fact  that  it  evidenced  the  loan  of  the  money  by  Mrs. 
Callier  to  Lapene,  and  fixed  the  liability  of  the  latter  for  the  sum 
loaned,  it  seems  to  us  that  the  act  was  without  any  legal  effect  or 
significance  whatever. 

It  certainly  did  not  convey  to  Mrs.  Callier  any  title  to  the  land  either 
from  Bager  or  from  Lapene,  and  we  cannot  discover  that  it  subrogated 
her  to  any  right  to  or  against  the  property  in  question. 

Thus  concluding,  the  judgment  of  the  lower  court  is  affirmed  with 
costs. 


I  40  6681  No.  10,160. 

Ij?i5?l(  Thomas  Sully  vs.  Jos.  H.  Spearing. 

^658 

ilVft   t^^\  ^°  ^^^'  action  for  Blander  ^f  title,  defendant,  by  setting  np  title  in  himself,  converts  it  into 

"  a  petitory  in  which  he  most  be  treated  as  plaintiff  carrying  the  burden  of  clearly  estab- 

lishing his  claim. 
Plaintiff  showing  a  title  derived  from  the  undispntefl  owner  in  1851,  cannot  be  ousted  by 
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defendant,  wbo  claims  under  a  Judicial  sale  made  in  a  proceedinR  in  rem  in  1853,  with* 
ont  elearty  proTlng  that  the  sale  and  proceeding  were  of  a  character  to  operate  a  ralid 
divestiture  of  the  property,  particularly  when  the  Judicial  sale  was  not  followed  hy 
possession,  and  wheh  the  propurty  had  never  been  assessed  or  taxed  in  his  name  or 
those  of  his  authors,  but  had,  for  a  long  period,  been  assessed  in  the  name  of  plaintiiTs 
authors,  and  had  been  possessed  and  valuably  improved  by  plaintiff  without  notice  of 
defendant's  claim. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Voorhies,  J. 


Henry  F.  Dart  for  Plaintiff  and  Appellee. 

«7.  Zach.  Spearing  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

FsNNER,  J.  This  is  a  jactitation  suit  brought  by  plaintiff  in  pos- 
session of  the  immovable  in  controversy  against  the  defendant  who 
slanders  his  title. 

Defendant  answers  setting  up  title  in  himself  and  thereby  converts 
the  action  into  a  petitory  one  in  which  he  must  be  treated  as  plaintiff. 
Dalton  vs.  Wickliffe,  35  Ann.  356. 

Both  parties  present  recorded  chains  of  title  running  back  to  the 
same  author,  Charles  Pitts. 

Sully's  title  is  derived  from  a  sale  by  Charles  Pitts  to  M.  A.  Fortier, 
passed  June  21,  1851. 

Spearing's  title  flows  from  a  sheriff's  sale  of  the  same  property  made 
in  a  certain  proceeding  in  a  justice's  court  of  the  city  of  Jefferson,  en- 
titled "  Mayor,  Aldermen  and  Inhabitants  of  the  City  of  Jefferson  vs. 
Two  Lots,  Nos.  10  and  11,  in  Square  No.  61  in  Faubourg,  East  Bou- 
ligny,  assessed  in  the  name  of  Charles  Pitts,"  which  Fale  was  made  on 
October  4, 1852,  more  than  a  year  after  Pitts  had  sold  to  Fortier. 

In  order  to  avail  against  the  prior  conveyance  to  Fortier,  it  was  of 
course  absolutely  essential  for  defendant  to  show  that  the  sheriff's  sale 
and  the  proceeding  in  which  it  was  made  were  of  a  character  to  operate 
a  valid  translation  of  the  property  irrespective  of  the  prior  transfer. 

This  he  has  failed  to  do.  The  record  of  the  suit  in  which  the  sale 
was  made  is  lost,  and  we  have  no  knowledge  of  its  nature  or  validity, 
except  such  as  is  derived  from  its  mere  title  as  given  in  the  sheriff's 
deed. 

This  is  clearly  insufficient,  under  the  circumstances  of  this  case, 
where  defendant  does  not  show  that  he  or  his  authors  have  ever  exer- 
cised ownership  over  the  property,  have  ever  accepted  it,  or  reduced 
it  to  possession,  or  had  it  assessed  in  their  names  or  paid  any  taxes  on 
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it,  and  where  it  farther  appears  that  both  lie  and  his  immediate  author 
acquired  under  an  express  exclusion  of  warranty. 

On  the  other  hand  plaintifif  was  in  actual  possession  and  had  made 
valuable  improvements  on  the  lots,  before  defendant  or  hi^  immediate 
author  acquired  their  unwarranted  titles.  When  phantifif  bought  he 
had  no  notice  Of  defendant's  pretension,  and  an  examination  of  the 
records  carried  his  chain  of  title  back  to  1851,  beyond  the  longest 
term  of  prescription.  He  farther  showed  that  the  property  had  been 
assessed  in  the  names  of  his  authors  at  least  since  1870  and  the  taxea 
paid  presumably  by  them. 

We  consider  that  defendant  has  failed  to  establish  a  titlocat»a  idonea 
ad  transfcrendum  dominium,  which  he  was  bound  to  do  clearly  and  be- 
yond question  in  order  to  recover  against  plain tilT,  who  is  not  a  mere 
trespasser,  but  a  possessor  in  good  faith  undi'r  deeds  on  their  face 
translative  of  property.  Peck  vs.  Bemiss,  10  Ann.  160;  Coucy  vs. 
Cummings,  12  Ann.  748 ;  Bedford  vs.  Urquhart,  8  La.  231). 

We  consider,  however,  that  the  case  presents  no  ground  for  the  dam- 
ages claimed  by  plaintiff. 

Judgment  affirmed. 


45  IS?|  No.  10.161. 

C.  C.  Antoine  vs.  D.  D.  SMixn,  et  als. 


Where  the  oanse  of  the  contract  soDght  to  be  enforced  ia  unlawful  and  oppoa^  tn  good' 
moralH  and  public  policy  there  is  no  right  of  action  in  the  coarte,  for  either  party  wing 


123     8l9  thrtmghit,  to  inforce  it. 

Bnt,  after  the  reprobated  iranmction  has  become  an  acoompliahed  fact,  neither  party  can- 
legally  interpose  such  illegality  or  tarfeitude  as  a  defense. 

An  instmnient  cannot  be  r(>Jected  and  disregaided  as  not  evidencing  a  compromise  becanse 
it  does  not  contain  the  fotnial  irotds  *'  for  preventing  or  putting  an  end  to  a  law  suit." 
Under  our  pjstem  of  practice  nothing  is  sacramental,  as  a  matter  of  form,  unless  made- 
so  by  statute. 

The  dispiopoilion  of  the  amount  received  as  compared  with  that  of  the  amount  demandcdr 
is  no  cause  for  the  rescission  of  the  tiansactlon  othervclao  valid,  and  same  cannot  be 
explained  or  disclosed  \ty  parol  evidence. 

Error,  fraud  or  the  like  must  be  formally  averred  against  it  and  proved,  to  avoid  it. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Oileans. 
Voorhies,  J. 


Bouse  dk  Grant  and  T.  J,  Semmes  for  Plaintifif  and  Appellant: 

A  compromise  may  be  set  aside  under  the  civil  law,  unless  founded  on  a  donbtfnl  right. 
28  Laurent,  ^os.  3S4-5 ;  9  Marcad^,  Noa.  471,  568-9 ;  18  Duranton.  Mos.  S9&-8 ;  3  Aubiy 
A.  Baa,  p.  476  (F.) ;  3  Mourlon,  N.  1170;  Bomat,  vol.  3,  p.  10.  Ko.  1. 
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Th«  role  is  tbe  tune  m  oommon  law.  Btapleton  vs.  Stapleton,  1  Atkyns  10 ;  Broderiok  ▼«. 
Broderick,  1  P.  Wm.  241 ;  Lucy's  CaM,  De  G.  MoN,  &  G.  364 ;  Bx-parte  Banner,  17  Ck. 
J>W,  486;  Wkeeler  vs,  Smith,  0  H.  88. 

An  agent  is  not  permitted  to  deal  with  the  principal  unless  there  he  the  utmost  good  faith 
on  his  part,  a  lull  disclosure  of  all  the  facts,  and  the  ahsence  of  all  undue  influence  and 
advantage.  1  Story's  Eq.  Jnr..  Secte.  217,  246,  315, 316,  323 ;  Brook  vs.  Martin,  2  Wal- 
lace, 70. 

An  agent  is  a  fldnoi  iry  and  subject  to  the  same  rules  as  a  trustee  in  dealing  with  his  prin-  - 
oipal.    1  Perry  on  Trusts,  Sec.  906. 

Vberrimajidet,  The  utmost  good  fkith  is  exacted  from  him  in  all  his  transactions  touching 
the  interests  of  his  principal.  Meeker  vs.  York,  13  Ann.,  18;  ^olan  vs.  Shaw,  S 
Ann.  40. 

A  contract  by  which  a  person  exacts  an  advantage  from  another  for  doing  what  he  i» 
already  bound  to  do,  by  the  law  or  by  a  subsisting  agreemenr,  is  immoral,  against  jns- 
tice  and  void.    1  Pothier,  3  Am.  Sd. ,  p.  123. 

At  the  common  law,  such  a  contract  is  void  for  want  of  consideration.  Pollock  on  Con- 
tracts, p.  162. 

A  sale  for  a  price  out  of  all  proportion  to  the  value  of  the  thing  sold  is  void.     C.  C.  2464. 

Where  the  inadequacy  of  price  is  so  marked  as  to  shock  the  conscience  of  a  man  of  oom- 
mon sense,  it  amounts  to  fraud,  in  which  case  the  inadeqaacy  itself,  ex  evidentia  rerum, 
proves  fraud.    Osgood  vs.  Franklin,  2  Johns.,  Ch.  1 ;  Eyros  vs.  Potter,  15  H.  42. 

A  Telease  of  the  owner's  tlile  to  property  for  consideration,  is*  subject  to  the  same  rule  as 
the  contract  of  sale,  it  being  in  effect  a  sale. 

Third  persons  can  claim  the  benefit  of  stipulations  in  contracts  only  where  such  stipulations 
are  dear,  plain  and  uneqaivocaL    Mitchell  vs.  Ck>oley,  5  R.  240. 

Leonardy  Marks  dt  Bruen  for  Defendant  and  Appellee: 

1 .  An  act  under  private  signature,  when  signature  is  admitted,  has  against  the  parties  the 
force  and  effect  of  an  authentic  act.  C.  C.  2242.  It  is  full  proof  of  the  agreement  con- 
tained in  it.  'C.C.2236. 

2.  The  instrument  of  date  of  Sept.  4th,  1884,  annexed  to  answer,  is  an  agreement— a  com- 
mutative contract.    C.  C.  1761-5-8. 

8.  It  18  conclnsive  against  plaintiff's  demand,  unless  ifraud,  error  or  violence  be  shown, 
and  the  burden  of  proof  is  on  plaintiff.    G.  C.  1819,  2232. 

4.  A  transaction  or  compromise  is  an  agreement  between  two  or  more  persons  who,  for 
preventing  or  putting  an  end  to  a  law  suit,  adjust  their  differences  by  mutual  consent 
in  the  manner  in  which  they  agree  on  and  which  every  one  of  them  prefers  to  the  hope 

•  of  gaining  balanced  by  the  danger  of  losing.  C.  C.  3071.  It  mast  be  reduced  to  writ- 
ing, but  is  not  otherwise  subject  to  any  form.  CO.  J071.  Whenever  it  appears  from 
the  agreement  itself,  or  from  oTidence  dehors  the  wi-itten  instrument,  that  it  was  an  ad- 
justment of  diffei^noes  by  mutual  consent  for  the  purpose  of  preventing  or  putting  an 
end  to  a  lawsuit  which  each  party  prefers  to  the  hope  of  gaining  btUanced  by  the  dan- 
ger of  losing,  such  agreement  is  a  compromise.  Sirey,  Art.  2044,  Iso.  h;  Stewai-t  6c 
Co.  vs.  Haas  et  al.,  23  Ann.  783. 

5.  Transactions  have  between  the  parties  a  force  equal  to  the  authority  of  the  thing  ad- 
Judf*^  They  cannot  be  attacked  on  account  of  any  error  in  law  or  any  lesion.  C. 
C.  3078, 

Obligations  are  extinguished  by  remission.    C.  C.  2130.    The  release  of  a  debt  liberates 
the  debtor  pUno  jure,    Pothier,  570.    The  pactum  remiasorium— pactum  de  nonpetendo 
is  binding ;  all  that  is  required  to  gif  e  it  validity  is  a  simple  convention  or  agreements 
3« 
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It  always  avails  the  debtor  as  an  exception  to  the  action  instituted  by  the  creditor. 
Honton  vs.  Noble,  1  Ann.  194.  It  eannot  be  reroked  by  the  creditor.  C  C.  S301. 
7*  It  appears  from  plaintiff's  testimony  that  the  oaose,  the  motive  which  indnced  him  to 
transfor  certain  lottery  stock,  was  fislse,  nnlawfol,  contrary  to  moral  oondact  and  to 
publlo  order.  The  contract  by  which  he  transferred  the  stock  was  therefore  nnlawfoL 
Ex  turpi  catua  wm  tnitur  aeUo.  C.  C.  1779, 1893,  IS95-11.  The  Court  will  not  lend  its 
aid  to  settle  disputes  relative  to  such  contracts,  will  notice  their  illegality  ex-effioio,  and 
allow  it  to  be  suggested  without  any  plea  and  at  any  stage  of  the  proceedings.  12  Ann. 
S19;  13Ann.  309;  3N.  S  46;  17  La.  133;  S  B.  271;  1  Ann.  176  ;  IS  Ann.  166;  5 R.  106; 
19  La.  409;  9  B.  486,  401 ;  S  Ann.  60,  66 ;  6  Ann.  317,  320. 

9.  The  evidence  and  pleadings  considered  as  a  whole  disclose  no  cause  of  action . 

.  Stale  demands  are  entitled  to  no  favor,  must  be  supported  by  peculiarly  strong  and 
convincing  evidence  and  established  with  more  than  reasonable  certainty.  7  Ann.  565, 
56S ;  14  Ann.  317 ;  10  Ann.  979;  35  Ann.  1006 ;  9  Ann.  234 ;  3  La.  481 ;  6  La.  31, 674 ; 
Etting  vs.  Marx,  Bx'r.,  4  Federal  Beporter,  661. 

10.  Admissions  by  one  deceased  proved  by  witnesses  who  cannot  be  contradicted,  muck 
less  convicted  of  peijury,  is  the  weakest  kind  of  evidence,  scarcely  entitled  to  any 
beUef.    7  B.  113 ;  9  La.  563 ;  11  La.  139 ;   8  Ann.  307,  378 ;    14  Ann.  874;    37  Ann.  873. 

11.  The  testimony  of  witnesses  will  have  no  weight  if  intrinsically  improbable.  39  Ann. 
764 ;  37  Ann.  95;  35  Ann.  1006  ;  9  Granoh.  71 ;  18  Wall.  91 ;  12  Peters,  363. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  This  suit  is  for  the  recovery  of  two  hundred  shares  of 
the  capital  stock  of  the  Loaisiana  State  Lottery  Company  from  the 
defendants. 

The  claim  of  the  plaintiff  is  that,  on  the  26th  of  October,  1874,  he 
transferred,  on  the  books  of  the  company,  said  shares  of  stock  to  D. 
D.  Smith,  without  consideration ;  and  that  said  transfer  was  made 
upon  the  frien<lly  advice  of  one  George  L.  Smith,  who  suggested  to 
him  that,  being  engaged  in  politics,  and  necessarily  absent  from  the 
city  a  large  portion  of  the  time,  he  would  be  unable  to  manage  the 
stock  to  an  advantage,  and  that  it  would  be  better  that  it  should  be 
placed  under  his  control.  He  further  advised  him  that,  for  his  own 
convenience,  it  should  be  placed  in  the  name  of  D.  D.  Smith,  a  trust* 
worthy  and  responsible  person ;  and  that  it  was  so  done. 

He  represents  that  Qeorge  L.  Smith  executed  and  delivered  to  him 
a  receipt  for  the  stock,  at  the  time,  in  which  he  obliged  himself  to  re- 
turn it  on  call ;  all  of  which  was  to  the  knowledge  of  D.  D,  Smith, 
who  undertook  to  administer  same  accordingly. 

That  George  L.  Smith  died  on  the  9th  of  July,  1884,  without  having 
caused  said  stock  to  be  returned.  That  he  demanded  the  stock  and 
its  dividends  of  D.  D.  Smith,  whereupon  he  paid  $2500  on  account  of 
the  dividends^  but  refused  to  surrender  the  stock. 

The  answer  is  that  G.  L.  Smith  assigned  to  D.  D.  Smith  425  shares 
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of  the  stock  of  said  company,  which  he  then  owned,  and  informed 
him  of  the  fact  -,  that  thereupon  D.  D.  Smith  went  to  the  office  of  the 
company  and  procured  the  certificates  therefor ;  and  that  he  was  not 
informed,  and  did  not  know  how,  when  or  from  whom  George  L.  Smith 
procured  the  same. 

He  avers  that  he  was  not  advised  and  did  not  know  that  Antoine 
had  any  interest  in  the  stock  ;  and  that  he  did  not  undertake  to  ad- 
minister it  for  him. 

That  soon  after  the  death  of  George  L.  Smith,  Antoine  called  to  see 
him,  and  claimed  of  him  (D.  D.  Smith)  some  of  the  shares  of  stock, 
alleging  himself  the  owner  thereof,  and  threatened  suit  for  the  same ; 
and  though  he  did  not  believe  he  had  any  interest  in  the  stock — in 
order  to  avoid  a  lawsuit  and  to  buy  his  peace — he  gave  him  $2600,  in 
consideration  whereof  Antoine  relinquished  all  claim  to  any  interest 
in  the  stock  standing  in  his  (D.  D.  Smith's)  name ;  and  also  relin- 
quished all  claims  of  any  kind  against  the  estate  of  Qeorge  L.  Smith 

The  defendants  are  D.  D.  Smith  and  the  heirs  of  G.  L.  Smith,  who 
have  accepted  his  succession  unconditionally,  and  have  been  placed 
in  possession  thereof. 

On  the  trial  the  defendants  plead  the  agreement  referred  to  in  their 
respective  answers,  '<  as  a  transaction,  and  compromise,  which  had 
and  has,  as  against  said  Antoine,  and  the  claims  and  demands  by  him 
asserted  herein,  the  force  and  efifect  of  res  judicata ;"  and  they  plead 
it  as  a  peremptory  exception,*  and  as  a  bar  to  plain tift  's  action. 

This  plea  having  been  overruled  they  plead  same  agreement  as  a 
release,  executed  by  the  plaintiff,  which  he  could  not  revoke  at  will, 
and  urged  it  as  a  bar  to  the  demands  of  Antoine. 

On  these  issues  the  parties  went  to  trial,  and  from  a  judgment  in 
favor  of  the  defendants,  the  plaintiff  appealed. 

I. 

It  is  well  that  the  testimony  of  the  plaintiff  and  that  of  some  of  his 
witnesses  should  be  examined  and  analyzed,  in  order  that  a  fair  under- 
atanding  may  be  had  of  the  incipiency  of  this  singular  transaction, 
and  that  we  may  be  the  better  enabled  to  judge  of  the  rightfulness  of 
plaintiff's  claim.  This  is  deemed  necessary  for  the  especial  reason 
that  one  of  the  principal  actors  died  several  years  before  suit  was 
brought,  and  the  filing  of  it  occurred  nearly  fifteen  years  after  the 
alleged  transfer  of  the  stock. 

Indeed,  defendant's  first  exception  was  that  plaintiffti'  demand  was 
stale  and  prescribed  by  five  and  ten  years. 


564  SUPREME  COURT  OF  LOUISIANA. 

Antoinevs.  Smith  etals. 

The  following  is  a  BynopsiB  of  the  statement  of  Antoine,  as  a  witnesa^ 
in  his  own  behalf^  in  so  far  as  it  bears  on  that  part  of  his  case,  viz : 

That  he  and  George  L.  Smith  were  close,  confidential  friends  from 
the  time  they  entered  politics  in  1868  to  the  time  of  the  latter's  death- 
in  1884. 

That  there  were  many  and  large  money  transactions  between  them^ 
For  instance,  Smith  being  tax  collector,  speculated  in  plaintiff  salary 
warrants,  and  realized  sometimes  as  mach  as  $3000  or  $4000  in  profits-, 
for  his  (plaintiff's)  account 

That  he  pnrchased  the  200  shares  of  lottery  stock  in  controversy,  oil 
the  81  St  of  March,  1873,  from  Charles  T.  Howard,  at  60  cents  on  the 
dollar — i.  e.,  $12,000.  That  about  eighteen  months  afterwards  Smith 
came  to  him  and  said  that  they — Antoine  and  himself-— had  better 
transfer  this  stock. 

Using  his  own  words,  he  says : 

^'  He  said  that  both  of  us  was  engaged  in  politics — he  was  then  run- 
ning for  Congressman,  or  member  of  the  Legislature.  We  were  in 
politics,  both  of  us.  I  don^t  recollect  exactly,  bat  his  remarks  were, 
'  We  are  both  engaged  in  politics,  and  that  it  would  not  do  to  have 
tiie  stock  in  our  name.  He  said  that  more  especially  myself,  as  I  was 
Lieutenant  Governor,  and  President  of  the  Senate ;  that  questions  in 
regard  to  the  charter  of  the  Lottery  Company  might  come  up,  and 
that,  in  case  of  a  tie  vote,  I  would  naturally  have  lo  have  to  vote  on 
it  f  and,  probably,  my  vote  might  be  challenged.'  And  he  suggested 
that  we  should  transfer  our  stock  in  the  name  of  his  cousin,  Dexter. 
*  *  *  '<He  said  Dexter— meaning  David  Dexter  Smith — is  as 
honest  as  the  days  are  long.  He  says,  '  I  will  manage  the  stock  for 
you,  and  invest  (the  dividends)  in  stocks,  bonds  and  other  securities f 
and  when  we  are  out  of  politics,  we  will  start  a  savings  bank ;  you 
shall  be  president,  and  I  a  member  of  the  board  of  directors.' " 

He  says  that  the  transfer  was  made  at  the  lottery  office,  when  no  one 
was  present,  other  than  George  L.  Smith.  That  the  purchase  of  this 
stock  was  suggested  to  him  by  Mr.  Kelso.  Smith  transferred,  at  the 
same  time,  his  225  shares  to  D.  D.  Smith.  But  the  latter  was  not 
present.  He  says  Smith  gave  him  a  receipt  for  his  stock,  but  he  kept 
no  account  with  Smith. 
To  use  his'own  words,  he  says : 

*' Well,  there  werejusually  no  accounts  kept  between  us  of  our  busi- 
ness. Mr.  Smith  he  always  put  all  our  business  on  the  high  ground  of 
mutual  confidence.    That  is  the  way  he,  more  or  less,  dealt  with  me.'' 
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He  Bays  that,  from  time  to  time,  he  obtained  from  him  what  money  he 
foanied. 

Quoting : 

Q.    "Do  you  know  how  much  you  got f" 

A.  "Well,  I  don't  know  exactly.  I  can  approximate.  I  suppose  I 
must  have  got  altogether  from  him,  after  the  stock  was  transferred — I 
must  have  got  about  $5300,  or  $5400,"  etc. 

This  gentleman,  Mr.  Antoine,  was  a  delegate  from  Caddo  parish  to 
the  Constitutional  Convention  of  1868,  and  afterwards  he  represented 
that  parish  in  the  State  Senate  until  1872,  when  he  was  elected  Lieu- 
tenant Governor.  He  held  that  ofiQce  until  1876,  a  period  of  time 
•embracing  all  of  these  transactions. 

As  further  illustrated  of  the  history  of  that  epoch,  and  particularly 
of  the  part  the  plaintiff  took  therein — and  which  has  a  significant 
bearing  on  this  controversy — it  is  well  to  invite  attention  to  the 
Tarious  financial  adventures  on  which  he  entered  in  the  interim. 

When  he  first  "  went  into  politics  ^  he  was  the  proprietor  of  a  barber 
shop  in  the  city  of  Shreveport. 

A  few  years  afterwards  he  engaged  in  the  cotton  factorage  business 
in  this  city,  in  partnership  with  P.  B.  S.  Pinchback;  acquired  an 
interest  in  a  newspaper  establishment ;  had  a  grocery  store,  and  pur- 
chased and  operated  a  small  plantation  in  Caddo  parish.  He  also 
purchased  some  city  lots  in  Shreveport,  and  a  $13,000  residence  in 
this  city.  This  in  addition  to  (he  $12,000  he  paid  for  the  lottery  stock. 

We  cannot  refrain  from  expressing  some  surprise  at  the  auspicious 
good  fortune  that  seemed  to  attend  his  efforts,  whereby  his  hitherto 
slender  income  and  limited  means  had  yielded  such  a  comfortable 
little  fortune  within  so  few  years  ! 

Money  matters  appeared  to  have  been  so  easy  with  him  that  he 
could  loan  a  friend  a  thousand  dollars,  payable  on  call. 

He  says : 

"  I  loaned  him  (Dr.  Pemberton)  $1000,  just  on  his  word,  and  he 
returned  it." 

Mr.  George  Z.  Kelso,  one  of  plaintiff's  witnesses,  gives  his  version 
of  the  transaction  in  reference  to  this  stock.    He  says : 

'<  In  January,  1873, 1  had  200  shares  of  lottery  stock  put  aside  for 
me,  and  when  the  time  expired  for  me  to  take  it  up,  I  wasnH  able  to 
take  it  up,  and  I  advised  Mr.  Antoine  to  take  iti  *  *  I  went  with  Mr. 
Antoine  to  the  party  and  told  the  party  Mr.  Antoine  would  take  the 
ahares  in  my  place. 
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"  Question.    Who  Tvas  fche  party  f 

"  Answer.    Mr.  Charley  HowsErd. 

'*  Q.    Did  you  see  the  money  paid  f 

**  A.  I  saw  Mr.  Antoine  give  him  a  roll  of  bills ;  he  counted  it  and 
•aid  it  was  correcc,  and  gave  him  the  certificate.'' 

On  crof>8-ezamination  the  following  was  elicited,  viz  : 

''  Q.  You  say  that  yon  had  200  shares  of  Louisiana  Lottery  stoek 
put  aside  for  you  f 

"  A.     Yes,  sir. 

•'  Q.     Who  put  it  aside  for  you  f 

"  A.    Mr.  Howard. 

*'  Q.    The  president  of  the  Louisiana  Lottery  Company  f 

^*  A.  Yes,  sir.  I  had  bought  some  stock  previous  to  that.  A  party 
came  to  me  in  1869  and  told  me  that  he  could  get  me  300  shares  at  ]& 
cents.  He  went  out  and  only  returned  with  50  shares ;  but  I  paid  him 
20  cents.  I  lost  my  stock  with  a  broker— a  friend  of  mine — and  Mr. 
Howard,  as  a  friend  of  mine,  told  me  he  would  put  aside  200  shares  for 
me,  at  a  certain  figure. 

'*  Q.    That  is  the  stock  you  referred  to  f 

'•A.    Yes,  sir. 

•  ••••»•• 

*'  Q.  Mr.  Howard  then  suggested  that  he  would  put  aside  20O 
shares  for  you  f 

*'  A.  He  asked  me  if  I  was  tired  of  the  stock — that  it  was  good 
stock.  Mr.  Charley  wasn't  friendly  to  the  party  who  had  my  stocky 
and  I  went  and  seen  the  party.  I  saw  Mr.  J'^'vard  afterwards,  and  I 
told  him  I  was  friendly  to  his  institutioTif  and  1  told  him  I  would  take 
200  shares  at  a  certain  figure,  provided  he  would  wait  on  me.  He  said 
he  would  keep  it  for  me  for  60  days.  At  that  time  I  failed  to  take  it 
up,  and  I  seen  Mr.  Antoine  <ind  gave  him  the  benefit  of  it.^' 

This  is  the  history  of  this  stock,  as  detailed  in  the  evidence  of  the 
plaintifi^,  Antoine,  and  his  principal  witness,  Kelso — the  former  Lieu- 
tenant Governor  at  the  time,  and  the  latter  Stkte  Senator. 

On  the  faith  of  these  declarations  as  to  the  source  and  origin  of  the 
plaintiff's  title  and  the  character  and  avowed  object  of  his  dealinga 
with  George  L.  Smith,  and  through  which  he  traces  his  title,  defend- 
ant's counsel  insist  that  it  is  manifestly  a  contract  that  is  tainted,  and 
reprobated  in  law  as  in  good  morals,  and  for  the  enforcement  of  which 
he  has  no  right  or  cause  of  action  against  the  defendant. 

He  further  insists  that  it  is  the  duty  of  courts  of  justice  to  vindicate 
and  maintain  the  sanctity  of  their  proceedings  before  they  proceed  to 
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the  coDsideratioQ  of  the  merits  of  a  case,  and  that,  in  the  instant  case, 
the  cause  of  the  contract  and  the  motkye  of  its  transfer  are  in  them- 
selves  intrinsically  illegal,  false  and  unlawfol,  and  opposed  to  good 
morals  and  public  policy. 

That  sach  contracts  cannot  be  enforced  has  been  held  in  very  many 
opinions  of  this  Court  and  its  predecessors  is  evidenced  by  tho  follow- 
ing cases :  5  Ann.  18,  Denton  vs.  Erwin ;  3  N.  S.  46,  Mulholland  vs. 
Voorhies;  17  La.  132,  Gerooby  vs.  Caneby;  2R.  271,  Davis  vs.  Cald- 
well }  1  Ann.  176,  Davis  vs.  Holbrook;  12  Ann.  166,  State  vs.  Lazarre ; 
6  R.  106,  Slidell  vs.  Pritchard ;  9  R.  486,  M.  Ins.  Co.  vs.  New  Orleans  ; 
2  Ann.  60,  Denton  vs.  Wilcox ;  6  Ann.  317,  Denton  vs.  Erwin ;  38  Ann» 
634,  Gloin  vs.  Taylor. 

But,  however  much  we  may  reprobate  snch  scandalons  transactions  f 
however  mnch  we  may  feel  constrained,  for  decency's  sake,  to  sum- 
marily eject  the  plaintifif  from  the  portals  of  the  temple  of  justice,  it 
is  our  deliberate  opinion  that  it  cannot  be  done  in  the  present  attitude 
of  this  affair. 

Fortunately,  the  regime  in  which  snch  abuses  were  possible,  has 
long  since  terminated  and  passed  into  history,  and  the  people  who 
were  instrumental  in  bringing  it  about  have  passed  from  the  stage  of 
action.  George  L.  Smith  is  dead,  and  the  plaintiff  has  ceased  to  be 
Lieutenant  Governor;  D.  D.  Smith  is  no  longer  the  representative  of 
George  L.  Smith,  but  he  is  representing  his  heirs.  There  stands  on 
tiie  books  of  the  Lottery  Company  200  shares  of  its  capital  stock,  to 
which  one  of  the  parties  is  entitled,  irrespective  of  the  fraud  and 
peculation  that  may  have  characterized  the  transactions,  through 
which  its  issuance  and  transfer  were  procured. 

We  understand  this  to  be  the  jurisprudence  established  on  that 
subject  by  the  Supreme  Court.  In  Brooks  vs.  Martin,  2  Wallace,  80, 
that  great  Court  employs  this  striking  language,  viz  : 

'^  There  was  then,  in  the  hands  of  the  defendant,  lands,  money, 
notes  and  mortgages,  the  results  of  the  partnership  business,  the 
original  capital  for  which  plaintiff  had  advanced. 

**  It  is  to  have  an  account  of  these  fuuds  and  a  division  of  these 
proceeds  that  this  bill  is  filed.  Does  it  lie  in  the  mouth  of  the  part- 
ner who  has,  by  fraudulent  means,  obtained  possession  and  control  of 
all  these  funds,  to  refuse  to  do  equity  to  his  other  partners,  because  of 
the  wrong  originally  done,  or  intended,  to  the  soldier  f    *     •     « 

"  The  title  to  the  land  is  not  rendered  void  by  the  statute.  It 
interposes  no  obstacle  to  the  collection  of  the  notes  and  mortgages. 
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The  transactioDS  which  were  illegal  have  become  accomplished  factsf 
and  cannot  be  affected  by  any  action  of  the  Coart  in  this  case." 

This  opinion  was  most  carefally  and  deliberately  expressed  after  a 
thorough  review  of  the  best  American  and  English  cases  on  the  sub- 
ject, and  the  doctrine  meets  our  unqualified  approval.  Our  decree 
must  rest  on  different  grounds. 

II. 

The  plea  of  res  judicata  urged  by  the  defendant's  counsel  rests  on 

the  following  instrument : 

"  New  Orleans,  September  4th,  1884. 

'^In  consideration  for  a  note  from  David  Dexter  Smith,  dated 
September  4th,  1884,  for  twenty-four  hundred  dollars  ($2400),  the  sur- 
render of  a  note  which  the  said  Smith  holds  against  me  for  one 
hundred  dollars,  dated  September  I3th,  1876,  and  one  hundred  dollars 
in  cash,  I  hereby  surrender  all  claims  I  have  to  any  Louisiana  State 
Lottery  stock  on  the  books  of  said  company  in  the  name  of  David 
Dexter  Smith.  I  further  agree  to  relinquish  all  claims  and  considera- 
tions in  every  form  against  the  estate  of  the  late  George  L.  Smith, 
deceased,  also  to  pay  any  balance,  if  called  for,  that  the  estate  of  said 
Smith  might  be  liable  for  by  said  George  L.  Smith's  signature  to  my 
bond  as  treasurer  of  the  School  Board  for  the  city  of  Shreveport, 
parish  of  Caddii,  State  of  Louisiana.  This  being  a  receipt  in  full  for 
all  demands  in  any  form  against  the  estate  of  the  late  George  L.  Smith, 
deceased,  also  any  and  all  claims  in  any  form  against  David  Dexter 
Smith.  C.  C.  Antoine." 

The  signature  is  admitted  to  be  that  of  the  plaintiff.  It  is  not  disa- 
vowed in  the  plaintiff's  pleadings,  notwithstanding  his  counsel  filed 
one  supplemental  petition  subsequent  to  the  filing  of  defendants' 
answer,  to  which  said  agreement  was  annexed,  and  of  which  it  was 
made  a  part. 

The  provisions  of  the  code  are  that  '^  a  transaction,  or  compromise, 
is  an  agreement  between  two  or  more  persons  who,  for  pi  eventing  or 
putting  an  end  to  a  law  suit,  adjust  their  differences  by  mutual  con- 
sent, in  the  manner  which  they  agree  on,  and  which  every  one  of  them 
prefers  to  the  hope  of  gaining,  balanced  by  the  danger  of  losing. 
This  contract  must  be  reduced  to  writing."    R.  C.  C.  3071. 

Our  learned  brother  of  the  district  court  declined  to  give  effect  as  a 
compromise  to  the  agreement  in  question,  because  it  did  not  contain 
the  phrase,  "  for  preventing  or  putting  an  end  to  a  law  suit." 

.In  Calhoun  vs.  Lane,  39  Ann.  596,  we  gave  effect  to  an  itstrument  as 
a  compromise,  which  did  not  contain  these  formal  words.    We  can  see 
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no  good  reason  why  their  use  should  be  deemed  essential.  Under  our 
liberal  system  of  practice,  nothing  is  sacramental  as  a  matter  of  form, 
unless  expressly  so  declared  by  statute.  The  instrument  does  not 
contain  the  phrase,  ''  and  which  every  one  prefers  to  the  hope  of 
gaining,  balanced  by  the  danger  of  losing,"  which  would  seem  to  be 
equally  important. 

In  our  view,  the  only  essential,  as  a  matter  of  form,  which  the  article 
dnoted  requires  is  that  '^  the  contract  must  be  reduced  to  writing." 

Without  recapitulating  the  terms,  provisions  and  conditions  of  the 
instrument,  we  hold  it  to  be  a  transaction,  or  compromise,  in  the  sense 
of  the  code,  and  was  evidently  intended  for  the  purpose  of  preventing 
law  suit. 

A  transaction  has  "a  force  equal  to  the  authority  of  things 
adjudged."    R.  C.  C.  3078. 

^'A  thing  adjudged  is  said  of  that  which  has  been  decided  by  a  final 
judgment,  from  which  there  can  be  no  appeal,  either  because  the 
appeal  did  not  lie,  or  because  the  time  fixed  for  appealing  is  elapsed, 
or  because  it  has  been  affirmed  on  appeal."    R.  C.  C.  8556,  No.  81. 

Under  this  view  of  the  case  we  are  dispensed  from  the  consideration 
of  a  mass  of  testimony  that  is,  in  the  main,  conflicting  and  quite  un- 
satisfactory, and  the  recital  of  which  could  only  serve  to  fortify  and 
strengthen  the  conclusion  ^t  which  we  have  arrived. 

III. 

While  the  only  plea  plaintiff,  as  a  witness  in  his  own  behalf,  could 
set  up  was  that  he  did  not  read  the  instrument  when  it  was  presented 
for  his  signature,  and  that  he  signed  it  thinking  it  a  receipt,  his  learned 
counsel  argue  against  the  effect  of  it  as  a  compromise,  because — 

1.  Of  the  disproportion  of  the  amount  Antoined  received  and  the 
value  of  the  stock. 

2.  Because  advantage  was  taken  of  his  necessitous  circumstances. 
The  law  provides  that  a  compromise  cannot    "  be   attacked    on 

account  of  error  in  law,  or  any  lesion."    R.  C.  C.  8078. 

In  Davis  vs.  Lee,  20  Ann.  248,  the  Court  said  that  *'  in  transactions, 
as  they  are  defined  in  the  code,  and  in  the  Roman  law,  there  is,  from 
the  nature  of  such  contracts,  something  aleatory." 

Pothier,  in  treating  on  this  subject,  says : 

''  There  are  certain  agreements  in  which  persons  of  full  age  are  not 
entitled  to  restitution,  be  the  injury  ever  so  considerable.  Such  are 
compromises  according  to  the  edict  of  Francis  II.  These  are  agree- 
ments respecting  pretensions   upon   which  there  are  impending,  or 
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esepee^ed,  litigations.  ♦  •  ♦  •  By  the  very  nature  of  snch  agree- 
ments, the  intention  of  the  parties  is  the  avoidance  of  litigation,  even 
at  the  expense  of  what  belongs  to  them."    1  Pothier  Ob.,  p.  121  (36). 

In  Lang  ts.  Bobinson,  5  Ann.  627,  the  Court  said : 

''  The  plaintiff  seems  to  rely  to  establish  both  (of  his  demands)  by 
the  large  amount  of  his  claim  compared  with  the  stnall  sum  of  $3000,  for 
which  they  were  compromised.  Bat  the  code  expressly  provides,  that  a 
compromise  cannot  be  annulled  on  account  of  any  lesion — Art.  3045 ; 
because  it  is  an  agreement  to  put  an  end  to  a  law  suit,  and  which  the 
parties  prefer  to  the  hope  of  gaining,  balanced  by  the  danger  of 
losing.    Code  3038. 

'*  The  plaintiff  is,  therefore,  not  only  unfounded  in  the  opinion,  that 
the  sacrifice  he  miide  in  the  compromiee  is  cause  for  its  rescission,  but 
the  district  court  properly  refused  to  admit  testimony  of  the  value  of 
the  property  and  claims  compromised  by  him." 

There  is  no  proof  in  the  record  that  any  advantage  was  sought  or 
obtained  of  Antoine's  embarrassed  financial  situation. 

He  it  was  who  sought  an  interview  with  D.  D.  Smith,  at  once  he 
ascertained  that  George  L.  Smith  was  dead ',  and,  without  ceremony, 
threatened  him  with  a  law  suit  because  he  declined  to  yield  to  his 
demands.  Immediately  afterwards  he  sent  a  lawyer  to  him.  During 
the  ten  days'  delay  allowed  for  a  conference  with  the  heirs,  who 
resided  in  a  distant  State,  he  voluntarily  accepted  92600  in  settlement  of 
his  claims,  whatever  they  were.  His  financial  situation  was  not  dis- 
cussed. It  did  not  constitute  a  factor  in  the  settlement.  No  proof 
shows  that  D.  D.  Smith,  or  the  heirs,  knew  anything  of  hia 
embarrassment  financially. 

The  fact  that  Antoine  did  forbear,  during  all  these  years,  to  prefer 
any  claim,  judicially,  against  his  alleged  confidential  friend,  while 
living ;  his  immediate  action  after  his  death ;  the  fact  that  when  the 
$26(X)  was  procured  he  remained  in  contented  silence  for  near  three 
years  before  this  suit  was  filed,  and  then  filed  it  without  any  admoni- 
tion whatever  to  D.  D.  Smith,  or  the  heirs;  and  the  fact  that  he  does 
mainly  rely  upon  his  oton  testimony  to  evade  the  effect  of  his  written 
relinquishment,  place  him  in  a  doubtful  and  unenviable  light  before 

this  Court. 

IV. 

The  further  argument  is  made  that,  as  a  compromise,  the  instrument 
so-called  cannot  be  given  effect,  because  the  transaction  alleged  to 
have  been  compromised  possessed  no  element  of  doubt. 

To  this  a  sufiQcient  reply  is  made  by  the  judgment  pronounced  by 
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oar  learned  and  conscientioas  brother  of  the  lower  ooart,  who  saw  the 
witnesses  and  heard  them  testify.  And,  notwithstanding  the  lips  of 
George  L.  Smith  were  sealed  in  death,  and  the  plaintiff  produced  a 
namber  of  witnesses  by  whose  evidenoe,  to  bolster  up  his  cause,  he 
manifestly  disbelieved  their  story,  and  rejected  his  demands. 

While  we  do  not  rest  our  decree  upon  the  same  grounds  as  did  the 
judge  a  quOf  it  is  quite  likely  that  if  we  should,  it  would  be  the  same* 

Judgment  affirmed. 
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No.  10,095. 
Succession  of  Mrs.  B.  £.  Duhestre. 

AlthoDgh  ft  parohMer  may  be  protected  by  the  order  of  a  conrt  directing  a  sale  in  a  matter 

over  which  It  hat  tarisdiotioD,  yet  he  has  the  right  to  inquire  into  the  validity  of  the 

proceediDga  and  oondacive  to  the  order  of  sale,  to  ascertain  whether,  under  the  showing 

made,  the  coort  had  the  power  to  make  the  order.  jO     67]{ 

His  refnsal  to  oomply  with  the  a^Jndicatton  may  be  JostMed  whenever  the  order  of  sale 

and  the  proceedings  institnted  to  procnre  it  are  on  the  face  of  the  papers  nawarnuited 

by  law. 
An  order  of  sale  of  the  entire  property  of  a  succession.  Inherited  by  minor  and  major  heirs, 

to  pay  the  debts  and  to  settle  the  claims  and  interest  of  the  latter,  caa  be  assimilated 

neither  to  a  sale  asked  by  an  administrator,  nor  to  one  to  effect  a  partiUont  ni>r  to  one 

of  minor's  property. 
No  more  can  a  tutor  administering  a  succession  than  an  administrator  ask  and  obtain  the 

sale  of  more  property  than  is  necessary  to  pay  the  debts. 
A  tutor  can  undertake  the  settlement  of  a  succession  only  when  it  accrues  exduslTely 

his  wards. 
A  Judgment  to  operate  a  partition  by  sale  can  be  validly  rendered  only  on  proof  that  the 

property  cannot  be  conveniently  divided  in  kind. 
Property  belonging  exclusively  to  minors  can  bo  ordered  to  be  eold  only  on  compliance  with 

the  requirements  of  the  law  on  the  subject. 
A  court  having  probate  Jurisdiction  has  no  power  to  ordar  the  sale  of  aU  the  property  of  a 

succession,  inherited  by  minor  and  mi^o'  heirs,  at  the  instance  of  the  tutor,  with  the 

consent  of  the  latter,  to  pay  debts  which  hardly  amount  to  two-flfths  of  the  estimated 

value  of  the  property  and  to  settle  the  interest  of  the  major  heirs. 
Enough  propei'ty  must  first  be  sold  to  pay  the  debta,  and  the  residue  accruing  to  such  heirs 

may  thsn  form  the  object  ot  a  partition,  in  kind,  or  by  sale,  on  proper  proceedings  and 

proof. 
In  such  case  a  court  cannot  decree  the  partition  by  sale,  unless,  on  proof,  that  the  property 

cannot  be  conveniently  divided  in  kind. 
An  order  of  court  for  the  sale  of  succession  property,  which  is  not  fnstifled  by  the  face  of 

the  papers,  is  illegal  and  can  be  successfully  resisted  by  an  acUndicatee  refusing 

compliance  with  his  bid  on  property  offered  for  sale. 
An  a4Judicatee  cannot  be  compelled  to  accept  a  title  tendered  under  such  circumstances, 

and  has  a  right  to  demand  reimbursement  of  the  cash  paid  by  him  to  the  auctioneer  at 

the  moment  of  a^Jndioation. 
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APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
VoorhieSy  J. 

B.  0.  Elliott  for  Plaintiff  and  Appellee : 

I. 

A  parohMer  at  »  probate  sale,  which  is  a  Judicial  sale,  is  not  bound  to  look  beyond  the 
decree  and  the  Jarisdistion  of  the  conrt.    Hennen's  Digest,  p.  1494. 

II. 
A  valid  and  Indefeasible  title  is  given  by  a  sale  ordered  by  a  competent  court  on  the  petiUon 
of  a  tutor  administering  a  succession,  acting  under  the  advice  and  direction  of  a  family 
meeting,  the  object  of  the  sale  being  to  pay  the  debts  of  the  succession.  The  mi^or 
heirs,  -who  are  also  creditors  of  the  deceased,  Joining  in  the  petition  for  a  sale.  Neaom. 
vs,  A7elss,  34  Ann.  1004. 

James  Timony  for  Defendant  and  Appellant: 
1.    A  purchaser  at  a  public  sale  is  not  bound  to  comply  with  the  adjudication  when  the 

title  is  clouded  with  doubts  and  dangerous  complications. 
5i.    The  tutor's  acts,  even  when  sanctioned  with  advice  and  counsel  of  a  family  meeting, 

are  only  valid  when  in  conformity  with  the  law. 


The  opinion  of  the  Court  was  delivered  by 

^ERMUDEZ.  C.  J.  The  question  presented  is:  Whether  the 
adjudicatee  of  certain  property  belonging  to  this  succession  shall  be 
isompelled  to  comply  with  his  bid. 

The  ground  of  resistance  is,  that  the  proceeding  by  which  the  order 
of  sale  was  obtained  and  the  order  itself  are  unwarranted,  and,  as 
such,  nul),  and  that,  therefore,  no  title  has  passed  to  the  adjudicatee. 

Mrs.  Dnmestre  died  leaving  minor  and  major  heirs  and  owning 
property  inventoried  at  $24,000.  She  was  indebted  to  third  parties  in 
about  $6000,  and,  it  is  alleged,  to  her  major  heirs  some  $4000. 

A  dative  tutor  was  appointed  to  the  minor  children  and  he  was 
relieved  from  furnishing  security. 

He  undertook  the  settlement  of  the  succession  and,  to  that  end, 
doing  that  which  an  administrator  could  have  done  and  even  more,  he 
presented  a  petition  alleging  the  debts  and  that,  for  the  purpose  of 
paying  them  and  settling  with  the  major  heirs,  the  whole  or  part  of 
the  property  ought  to  be  sold. 

A  family  meeting  was  called  and  fixed  the  terms  of  the  sale,  and  the 
heirs  of  age  assented. 

By  the  same  order,  the  deliberations  were  homologated  and  the  entire 
property  was  ordered  to  be  sold. 

It  was  offered  and  realized  $21,746,  part  being  withdrawn. 

It  18  apparent,  from  this  condition  of  things,  that  the  sale  was  aaked 
either  exclusively  to  pay  debts,  or  also  to  effect  a  partition. 
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If  it  was  to  pay  debts  agiipregating  at  most  $10,000,  there  was  no 
necessity y  no  propriety,  no  anthority,  to  order  the  sale  of  $24>y000' 
worth  of  property,  and  the  order  must  be  deemed  ultra  vires  of  the 
court. 

If  the  sale  was  ordered  to  effect  a  partition,  besides,  the  forms  of 
law  have  not  been  observed  and  the  order  is  likewise  a  nallity. 

So  that,  in  either  case,  the  order  of  sale  was  unwarranted  and  the 
execution  of  it  has  not  stripped  the  minors  of  their  undivided  share 
therein,  Forcing  the  adjudicatee  to  comply  with  her  bid  is  to  compel 
her  to  give  her  monuy  for  property  to  which  a  voidable  or  doubtful- 
title  is  tendered. 

The  safest  test  for  the  validity  of  the  sale  is  to  ascertain  the  precise 
nature  or  character  of  the  proceedings  which  provoked  it. 

They  were  designed  either  to  obtain  the  sale  of  the  succession  prop- 
erty to  pay  the  debts,  or  to  effect  a  partition,  or  the  sale  of  minor's 
property  as  an  act  of  tutorship. 

If  intended  to  pay  debts,  they  must  l>e  controlled  by  the  law  and  the 
jurisprudence  on  that  subject,  and  could  ignore  the  heirs. 

If  intended  to  operate  a  partition,  they  should  be  conducted  under 
the  provisions  of  the  code  in  that  respect. 

If  intended  to  accomplish  a  sale  of  minor's  property,  and  only  in 
that  case,  the  should  comply  with  provisions  Arts.  339  et  seq,,  R.  C.  C. 

(a)  Tested  by  the  fundamental  allegation  of  the  petition,  which  is 
that  the  sale  was  necessary  to  pay  the  debts  of  the  succession,  the  con- 
elusion  is  warranted  that  the  object  in  view  was  to  pay  debts,  by  the 
tutor  administermg  the  succession.  In  such  case,  the  sale  could  not  be 
sustained,  as  they  were  two  heirs  of  age,  and  the  tutor  could  not 
control  the  succession  as  an  entity ;  for  it  is  well  established,  that  a 
tutor  can  ex-offlcio  administer  a  succession  only  where  it  accrues 
exclusively  to  his  wards. 

(6)  If  the  proceedings  are  to  be  treated  as  contemplating  a  parti- 
tion, it  is  apparent  that  the  minors,  for  whom  the  law  accepts  a 
succession  under  benefit  of  inventory,  had  tJ^en  no  standing,  for  the 
plain  reason,  that  the  succession  was  not  liquidated,  was  burdened 
with  debts,  and  the  property  could  be  the  object  of  a  partition  only 
after  such  liquidation  had  been  effected. 

(c)  If  the  tutor  proposed  to  make  a  sale  under  Arts.  339  et  seq.y  R. 
C.  C,  he  is  denied  that  right,  as  the  minors  were  not  then  the  sole 
or  exclusive  owners  of  the  property,  to  which  they  had  only  an  un- 
diyided  share,  the  value  of  which  could  not  be  ascertained  before  a 
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complete  admitiiBtration  and  liqnidatioii  of  the  snccesfiion.    Richard 
vs.  Denee,  11  R.  518. 

It  will  not  do  to  say  that  a  purchaser  has  no  right  to  look  beyond 
the  decree  ordering  the  sale,  when  it  is  rendered  by  a  competent  court, 
for  it  is  settled  that  he  must  look  not  only  to  tiie  jurisdiction  of  the 
court,  but  also  inquire  into  the  power  of  the  court  to  mak^  the  order 
of  sale. 

When  he  discovers,  on  the  face  of  the  proceedings,  at  least  those 
conducive  to  the  sale  and  which  serve  as  a  foundation  for  the  order  of 
sale,  illegalities  calculated  to  throw  a  doud  on  the  title  tendered,  he 
may  successfully  refuse  compliance  with  the  adjudication. 

If  he  were  to  be  held  protected  by  the  mere  order,  then  he  could  be 
forced  to  take  title  to  the  property  of  minors,  ordered  to  be  sold  with- 
out the  consent  of  a  family  meeting,  or  without  any  previous 
appraisement,  or  without  any  reason  being  assigned  to  justify  the  sale. 
R.  C.  C.  340. 

Surely  such  is  not  the  law. 

There  is  no  precedent  to  show  that  a  purchaser  ever  was  compelled 
to  take  a  title  under  such  circum<«tance8. 

In  the  case  of  the  Succession  of  Gassen  vs.  Palfrey,  9  Ann.  560,  in 
which  a  purchaser  had  refused  to  comply  aad  was  relieved,  the  Court 
substantially  said : 

There  is  yet  for  him  a  locus  pcenitentia  and  the  presumption  omm 
rite  acta,  etc.,  created  for  his  protection,  cannot  estop  him,  though  it 
be  available  to  throw  on  him  the  burden  of  proof.  He  can  always 
successfully  resist,  when  the  title  tendered  is,  if  not  void,  at  least 
voidable. 

In  the  case  of  McCulloch  vs.  Holmes,  N.  R.,  No.  4672,  decided  in 
1857,  O.  B.  27,  fol.  240,  and  alluded  to  in  McCulloch  vs.  Weaver,  14 
Ann.  33,  in  which  the  Court  had  ordered  the  sale  of  property  belong- 
ing to  minor  and  major  heirs  on  an  ex  parte  proceeding  and  without  a 
formal  judgment  of  partition,  a  purchaser  was  relieved  from  compli- 
ance with  his  bid  on  property  at  the  sale. 

It  is  true  that  there  were  exceptions  in  the  case  which  had  not  been 
disposed  of  before  the  order  of  sale  had  been  lendered. 

In  the  case  in  14  Ann.  33,  just  mentioned,  an  adjudicatee,  at  the 
same  sale,  under  the  same  order,  was  quieted  in  a  suit  brought  by  the 
administrator  to  annul  the  sale,  and  this  because  he  had  gone  into 
possession  and  his  title  could  be  subsequently  ratified. 
.  In  the  present  case,  the  adjudicatee  is  not  attacking  the  order  of  sale 
bilaterally.    He  charges  its  nullity  on  its  face,  because  the  petition 
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and  the  deliberatioiiB  of  the  family  meeting,  which  form  part  of  it 
expressly,  do  not  jastify  the  order.  His  objections  are  founded  on  the 
proceedings  on  their  face. 

The  coart,  no  doubt,  bad  jurisdiction  oyer  the  succession  and  oye^ 
the  minors.  It  had  authority  to  order  the  sale  of  part  of  the  property 
to  pay  the  debts,  but  it  had  none  to  order  the  sale  of  the  entire 
property,  as  it  did. 

Property  sufficient  to  pay  the  debts,  even  what  is  said  to  be  due  the 
major  heirs,  ought  to  haye  been  first  ordered  to  be  sold,  and  this  once 
done,  the  rest  of  the  property  would  have  remained  unincumbered, 
the  common  property  of  the  heirs,  who,  if  uawilling  to  hold  in  indi- 
Tision,  might  then  have  asked  a  partition,  either  in  kind  or  by 
licitation. 

Before  ordering  a  sale  of  property  held  in  common  by  minors  with 
majors,  the  Court  must  be  satisfied,  either  by  the  reports  of  experts, 
or  by  satisfactory  evidence,  that  the  property  cannot  be  divided  in 
kind,  for  it  is  the  policy  of  the  law,  in  its  jealousy  for  the  protection  of 
minors,  that  they  should  rather  own  real  estate  than  that  they  should 
have  money  or  securities,  which  would  be  by  their  nature  more  im- 
perilled than  if  invested  in  such  property. 

There  is  nothing  to  show,  in  these  proceedings,  not  even  an  obliga- 
tion, either  in  tlie  petition  or  in  the  proces  verbal  of  the  deliberations 
of  the  family  meeting,  that  the  property  cannot  be  divided  in  kind, 
conveniently,  among  the  heirs. 

It  is  well  observed  by  the  judicious  counsel  for  the  resisting  purchaser: 
*'  If  the  method  pursued^  in  this  case  be  legal,  all  the  safeguards 
thrown  around  the  interest  of  minors  by  the  forms  prescribed  are 
utterly  useless." 

The  proceedings  leading  to  the  order  of  sale  have  none  of  the  fea- 
tures of  a  partition,  although  it  was  one  in  disguise,  intended  to  operate 
as  such ;  but  even  if  it  was  regular  in  its  form,  the  absence  of  proof  of 
the  impossibility  of  convenient  division  in  kind  would  not  have  justi- 
fied the  judgment  of  sale. 

Under  the  circumstances,  the  purchaser  cannot  be  compelled  to  take 
the  title  offered. 

The  adjudicatee  has  prayed  that  the  amount  deposited  by  her  with 
auctioneer  be  returned  to  her.    She  is  clearly  entitled  to  have  it  back. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  it  is  now  ordered  and  decreed  that  the  rule 
herein  taken  to  compel  compliance  with  the  adjudication  be  discharged 


576  SUPREME  COURT  OP  l,OUISIANA. 

Siicoes8i(m  of  Dnmestre. 

and  that  the  defendant  therein  recover  tke  amoant  deposited  by  her 
with  the  auctioneer,  namely:  Six  hundred  and  twenty- two  dollars 
and  fifty  cents  ($622.50)  and  costs  in  both  courts.      ^ 

Rehearing  refused. 

Dissenting  Opinion. 

Fbnner,  J.  The  decedent,  Mrs.  Dumestre,  left,  as  her  sole  heirs^ 
ten  children,  two  of  whom  were  majors  and  the  other  eight  minors. 

Arthur  Gastinel  haring  been  recommended  by  a  family  meeting  as 
dative  tutor  of  the  minors,  presented  a  petition  praying  for  an  inven- 
tory of  all  the  property  of  said  minors,  which  was  ordered  accord- 
ingly. 

Their  property  consisted  exclusively  of  their  interest  in  the  estate  of 
their  deceased  mother,  and  the  inventory  embraced  all  the  property 
of  said  deceased. 

After  filing  and  homologation  of  the  inventory,  Gastinel  was  duly 
appointed  and  qualified  as  dative  tutor. 

He  thereupon  presented  a  petition  to  the  court,  solely  in  his  capacity 
as  tutor,  representing  **  that  the  inventory  shows  that  the  property  of 
the  minors  consists  in  the  main  of  real  estate,  in  which  their  co-heirs 
(the  two  m^jor  children)  have  an  undivided  interest  j  that  besides  the 
minors'  mortgage  of  $15,204.32,  there  are  other  debts  due  by  deceased 
amounting  to  upwards  of  $6000  that  it  is  necessary  to  sell  the  whole  or 
a  part  of  said  estate  in  order  to  pay  the  debts  of  deceased  and  settle 
the  claims  and  interest  of  the  major  heirs  -,  that  as  to  the  terms  of  sale 
and  other  matters,  he  desires  the  advice  of  a  family  meeting,"  etc.  A 
family  meetiog  was  accordingly  ordered  and  held,  which,  with  the 
approval  of  the  under-tutor,  recommended  the  sale  of  all  the  prop- 
erty at  public  auction  on  the  terms  therein  fixed. 

The  proceedings  of  the  family  meeting  were  presented  to  and  duly 
homologated  by  the  judge,  and  the  tutor  prayed  foi  an  order  of  sale 
in  conformity  therewith,  which  prayer  was,  in  writing,  concurred  in 
by  the  two  major  heirs.  Thereupon  the  judge  made  his  order  as  fol- 
lows :  ''In  accordance  with  the  advice  of  the  family  meeting  and  the 
concun*ence  of  the  major  heirs  herein,  let  the  entire  property  of  the 
succession  of  Mrs.  B.  E.  Dnmestre  be  sold,"  etc. 

The  sale  was  accordingly  made  and  Mrs.  Delia  Joyce  became  the 
adjudicatee  of  part  of  the  propei*ty.  She  declined  to  accept  the  title 
and  to  comply  with  the  terms  of  the  adjudication,  and  her  present  ap- 
peal is  taken  from  a  judgment  ordering  her  to  comply. 

Her  objection  is  based  on  the  allegation  contained  in  the  petition  for 
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sale  that  it  is  necessary  "  in  order  to  pay  the  debts  of  the  deceased  to 
settle  the  claima  and  interest  of  the  major  heirs, ^^  They  contend  that  the 
latter  clause  converts  the  proceeding  into  a  partition  sale,  and  that,  as 
snch,  it  is  null  and  void  for  want  of  complianpe  with  the  requirements 
of  the  law  in  the  conduct  of  partition  proceedings. 

Her  apprehensions  as  to  the  defectiveness  of  the  title  tendered  are 
in  my  opinion  groundless. 

This  is  not  an  administrator's  sale  as  to  which  it  is  settled  that  an 
administrator  has  no  right  to  provoke  a  sale  for  the  mere  purpose  of 
effecting  a  partition  between  heirs,  when  there  is  no  necessity  therefor 
for  the  payment  of  debts.  Hebert  vs.  Hebert,  22  Ann.  309;  Hotohkiss 
YS.  Dodd,  13  La.  86 ;  Pipkin  vs.  Thompson,  14  La.  272 ;  Bank  vs.  De- 
lery,  2  Ann.  648;  Succession  Morgan,  12  Ann.  153;  Monition  of  Dick- 
son, 6  Ann. 

Even  if  it  were  an  administrator's  sale,  however,  it  might  find  pro- 
tection under  the  doctrine  of  a  recent  case  in  which  we  held  that 
where  the  petition  alleged  a  necessity  for  the  sale  in  order  to  pay  debts 
it  would  not  be  invalidated  because  accompanied  by  a  further  sugges- 
tion as  to  its  necessity  also  for  settlement  between  the  heirs.  Nesom 
vs.  Weis,  84  Ann.  1004;  see  also  succession  of  Weber,  16  Ann.  420. 

But,  as  said  before,  this  is  not  an  administrator's  sale.  The  tutor 
has  not  acted  as  administrator,  either  actual  or  constructive.  As  his 
wards  were  not  the  sole  heirs,  he  could  not  have  authority  to  assume 
administration  of  the  whole  succession.  He  has  scrupulously  con- 
fined his  official  action  within  the  limits  of  his  authority  as  tutor,  ex- 
tending it  only  to  the  interest  of  the  minors.  While  the  sale  of  the 
remaining  interest  is  expressly  based,  both  by  himself  and  the  judge^ 
upon  the  concurrence  of  the  major  heirs. 

Who,  then,  can  assail  the  title  tendered  to  appellant  t  Not  the 
creditors  for  whose  payment  the  sale  is  expressly  made.  Certainly 
not  the  major  heirS;  who  are  sui  juris  and  have  joined  in  provoking 
the  sale. 

We  have,  then,  only  to  consider  whether  the  sale  is  binding  as 
divesting  the  interest  of  the  minors. 

Of  this  there  can  be  no  doubt.  The  proceedings  comply  strictly 
with  every  requirement  imposed  by  the  law  for  a  valid  sale  of  minorsr 
property.  These  requirements  are  prescribed  by  Articles  339,  340, 
341  and  842  of  the  Civil  Code,  and  are,  substantially,  as  follows : 

1.  That  a  family  meeting  shall  advise  the  sale  as  advantageous  to 
the  minors.    This  has  been  done 

2.  That  the  judge  should,  on  consideration,  approve  the  advice  of 

37 


578  SUPEEME  COURT  OP  LOUISIANA. 

'   SncceacLoii  of  Dmnestre. 

the  family  meeting,  and  fix  the  terms  and  other  conditions  of  the  sale. 
This  he  has  done. 

3.  That  the  sale  should  be  made  at  pablic  auction  after  dae  adyer- 
tisement.    This  was  fully  complied  with. 

4.  That  the  property  should  not  be  sold  for  less  than  the  appraised 
value  as  shown  in  the  inventory.  The  price  here  was  considerably 
larger  than  the  appraisement.  There  are  no  other  requirements  pre- 
scribed by  law,  and,  these  being  complied  with,  the  minors  are  fully 
concluded. 

Under  such  proceedings  the  minors'  undivided  interest  in  the  prop- 
erty might  have  been  validly  sold  separately.  The  advantage  derived 
by  the  minors  from  a  sale  of  the  whole  property,  under  the  consent  of 
the  migor  heirs,  is  evident. 

Neither  appellant  nor  we,  under  her  appeal,  are  concerned  with  the 
reasons  of  the  family  meeting  for  advisiog  the  sale,  or  of  the  judge 
for  approving  them  and  ordering  it.  It  is  sufficient  that  the  family 
meeting,  the  tutor,  the  uuder-tutor  and  the  judge  hare,  in  the  ezercide 
of  the  discretion  vested  in  them  by  law,  concurred  in  the  sale,  and 
that  it  has  been  made  in  compliance  with  all  legal  requirements. 

Even  considering  this  as  a  proceeding  for  partition,  a  close  study  of 
the  codal  provisions  on  that  subject  reveals  no  valid  objection  to  the 
sale  here  made.  The  sale  is  not  a  partition,  but  only  a  step  prelimin- 
ary thereto,  and  the  actual  partition  and  the  proceedings  in  reference 
thereto  take  place  upon  the  proceeds,  and  are  subsequent  matters  with 
which  appellant  has  no  concern.  Dees  vs.  Tilden,  2  Ann.  412 ;  Kohn 
vs.  March,  3  Rob.  48. 

The  Code  gives  to  every  heir  the  right  to  demand  a  partition.  R* 
C.  C.  1289,  1307. 

Tutors  of  minors  have  the  right  to  sue  for  a  partition,  provided  they 
are  thereunto  authorized  by  the  judge  on  the  advice  of  a  family  meet- 
ing. R.  C.  C.  1235  ',  Rachal  vs.  Rachal,  10  La.  458 }  Segur  vs.  Sorel, 
11  La.  446. 

Minors  who  do  not  demand  a  partition  inter  se  of  the  share  they  are 
to  receive,  may  be  properly  represented  by  their  common  tutor.  Succ  • 
of  Aiguillard,  13  Ann.  97. 

The  first  thing  to  be  determined  in  a  judicial  partition  is  how  it 
shall  be  made,  whether  in  kind  or  by  licitation  or  sale. 

The  Code  gives  to  each  heir  the  privilege  of  claiming  his  share  in 
kind.  Art.  1337,  but  it  does  not  require  an  heir  to  make  such  claim. 

If  a  tutor,  with  the  concun*ence  of  a  family  meeting  and  the 
approval  of  the  judge,  concludes  that  it  is  for  the  advantage  of  the 
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minors  that  the  partition  Bhonld  be  made  by  sale,  he  would  have  the 
right  to  urge  that  it  be  so  made,  and  if  the  major  co-heirs  concarred 
in  the  same  view,  then  there  woald  be  no  controversy,  and  the  jadge, 
Also  concurring,  would  surely  be  authorized  to  order  the  sale. 

The  Code  invests  the  judge  with  full  authority  and  discretion  to 
determine  this  question.    Art.  1339.    Kohn  vs.  March,  3  Kob.  48. 

In  his  order  of  sale,  he  would  be  required,  on  the  advice  of  a  family 
meeting,  to  fix  the  terms  of  credit  and  security.    Art.  1341. 

Now,  in  the  instant  case,  we  find  the  tutor  of  the  minors,  the  under- 
ttttor,  the  judge  and  the  major  co-heirs  all  concurring  that  the  prop- 
erty should  be  sold.  It  has  been  sold  under  judicial  order,  at  public 
auction,  on  terms  of  credit  fixed  on  the  advice  of  a  family  meeting, 
and  has  brought  a  price  exceeding  the  appraisement.  What  require- 
ment of  a  valid  sale,  even  for  partition,  is  lacking,  is  not  apparent. 

In  a  former  case  we  said :  *'  We  think  the  law  exhibits  sufficient 
watchfulness  over  the  interest  of  minors  in  the  granting  of  such 
orders^  in  requiring,  first,  an  application  by  the  tutor  usually  supposed 
to  be  concerned  for  the  interest  of  his  wards;  second,  a  reference  to  a 
meeting  of  their  relatives  and  friends  to  consider,  advise  and  report 
for  or  against  it;  third,  the  action  of  their  under-tutor,  specially 
appointed  to  protect  their  interests  against  any  improper  action  of 
their  tutor ;  fourth,  the  final  approval  of  the  judge  with  all  the  prior 
proceedings  before  him."  Tutorship  of  McCormick's  heirs,  32  Ann.  958. 

These  requisites  concur  in  the  instant  case.  It  is  obvious  that  upon 
new  proceedings  presenting  the  same  coAditions,  a  re-sale  may  be  had, 
and  I  can  see  no  reason  for  subjecting  the  minors  to  this  unnecessary 
•expense  and  to  the  additional  detriment  of  losing  the  advantage  of  a 
bargain  which  would  not  be  litigated  by  the  purchaser  if  it  were  not 
to  his  interest  to  be  let  out  of  it. 

I,  therefore,  dissent  from  the  opinion  and  decree  herein. 


No.  10,167. 
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Maria  Maguire  vs.  Patrick  J.  Maguire.  .i! ?I 

iO   679 
.  haaband  who  signs  an  act  of  sale  of  property  to  his  wife  containing  the  declaration  that       \l\\   ^1 

she  purchases  with  her  own  separate  paraphernal  funds  and  for  herself,  is  estopped 

from  contesting  this  admission. 
.  wife  is  entitled  to  recover  from  her  husband,  in  a  suit  for  a  settlement  of  the  community, 

the  proceeds  of  property  belonging  to  her,  used  for  purposes  of  the  community. 
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APPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans^ 
Houstonj  J. 

J.  IXTnony  for  Plaintiff  and  Appellee  : 

A  hasband  tr ho  has  been  a  party  to  an  act  of  parohase  in  which  it  it  declared  tha>t  thcr^ 
price  belonged  to  the  wife  in  her  parphernal  right,  and  that  the  propetty  ia  to  be  each 
cannot  afterwards  contradict  it. 

Charles  Louque  and  Eenry  L.  Lazarus  for  Defendant  and  Appellants 


The  opinion  of  the  Conrt  was  delivered  by 

Bbrmudkz,  C.  J.  This  is  a  salt  for  a  separation  from  bed  and  board 
for  a  settlement  of  the  community  and  for  recovery  of  a  sum  of  $14,000- 
claimed  by  the  plaintiff  to  be  dne  her.  The  answer  is  a  general 
denial. 

There  was  judgment  for  the  separation,  with  which  both  parties 
declare  themselves  satisfied,  and  which  neither  proposes  to  distorb. 

The  judgment  further  recognizes  title  in  the  plaintiff  to  certain  real 
estate  and  her  right  to  one  thoasand  dollars. 

From  this  judgment  the  defendant  appeals. 

The  act  of  sale  of  the  real  estate  was  made  by  one  Davey,  in  the 
name  of  the  plaintiff,  assisted  by  the  defendant,  her  husband. 

It  contains  the  formal  declaration  that  the  Mrs.  Maguire  was  pur- 
chasing With  her  own  private  and  separate  funds  and  as  her  parapher- 
nal property /or  herself,  her  heirs  and  assigns. 

The  sale  purports  to  have  been  made  for  $3000-  $500  cash  and  the 
rest  in  two  notes  of  $1250  each. 

On  the  trial  the  plaintiff  exhibited  the  two  notes,  and  the  defendant 
undertook  to  introduce  evidence  having  a  tendency  to  show  title  to 
the  property  in  the  community. 

On  objection  by  plaintiff's  counsel,  the  Court  received  the  testimony 
to  show  collection  of  certain  rents  by  the  plaintiff,  with  a  view,  no 
doubt,  to  hold  her  accountable  for  the  same,  in  some  way. 

We  find  in  the  record  an  admission  that  the  sale  of  Davey  to  Mrs. 
Maguire  declares  tliat  she  paid  five  hundred  dollars  of  her  separate 
and  paraphernal  property,  that  the  admission  is  made  under  the  advice 
of  counsel,  because  the  defendant  signed  the  act  and  is  estopped  from 
questioning  it  as  between  himself  and  his  wife. 

Still,  in  the  argument  and  in  the  brief,  on  behalf  of  the  defendant,, 
it  is  contended  that  the  property  belongs  to  the  community. 
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It  therefore  becomes  necessary  to  pass  apon  the  question  of  title 
asserted  by  both  parties. 

In  the  case  of  Kirwin  vs.  Hibemia  Insarance  Company,  85  Ann.  33, 
the  question  of  estoppel  was  fully  examined  and  the  ruling  was  that', 
under  the  circumstances,  which  are  similar  to  those  in  the  present,  '^he 
husband  could  not  go  behind  his  formal  atteetation. 

In  the  matter  of  the  succession  of  D«*jean  and  of  Gaudet  vs.  Grauth- 
reaux,  recently  decided,  this  construction  of  the  law  was  sanctioned 
and  acted  upon. 

It  therefore  follows  that  the  defendant  cannot  be  permitted  to  assert 
title  in  the  community  to  the  property  claimed  by  the  plaintiff  as  her 
own. 

The  testimony  adduced  to  show  collection  of  rents  or  moneys  by  the 
plaintiff  has  failed  to  satisfy  the  district  jad^re,  as  it  does  ur,  that  8he 
has  received  any,  for  which  she  can  be  held  liable.  In  fact,  tlie  de- 
fendant specifies  no  amount  and  asks  no  particular  relief  under  that 
feature  of  the  case. 

The  only  matter  remaining  for  consideration  is  that  portion  of  the 
judgment  which  allows  the  plaintiff  to  recover  one  thousand  dollars 
from  the  defendant. 

It  appears  that  this  sum  is  the  price  at  which  certain  property  stand- 
ing In  the  name  of  one  Coyle,  but  owned  by  plaintiff,  was  sold  to  one 
Fletcher. 

The  lower  judge  who  heard  the  testimony  which  we  have  reviewed, 
was  satisfied  that  the  amount  had  been  used  for  purposes  of  the  com- 
munity which  was  to  that  extent  benefitted  by  it.  There  exists  no 
reasonable  doubt  that  it  was  not  so,  and  we  do  not  feel  authorized  to 
disturb  his  finding. 

Judgment  affirmed. 

CoNccrRRiNJG^  Opinion. 

Fenner,  J.  Considering  that  there  is  no  suggestion  of  any  interest 
of  community  creditors  or  of  forced  heirs  involved  in  this  controversy, 
and  that  the  judgment  herein  would  not  be  binding  on  such  heirs  or 
creditors,  who  are  not  parties ;  considering  further  ttiat  the  five  hun- 
dred dollars  paid  in  cash,  admitted  to  be  the  paiaphernal  funds  of  the 
wife,  was  the  whole  price  actually  paid  for  the  property,  and  that  there 
is  no  question  of  any  payment  made  or  liability  incurred  by  the  hus- 
band or  the  community  on  account  of  any  credit  portion  of  the  price  ; 
and  considering,  therefore,  that  the  property  bought  by  Mrs.  Maguire 
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from  Davey  was  aotnally  bought  and  paid  for  in  fall  with  paraphernal 
fandBy  I  CAD  see  no  reason  wliy  the  defendant  should  be  permitted  to 
contradict  his  positive  admissions  in  the  authentic  act  that  the  prop- 
erty was  the  separate  paraphernal  property  of  his  wife.  Under  re- 
peated adjudications  his  simple  heirs  would  be  estopped  from  contra*^ 
dieting  such  authentic  admissions  made  by  him,  and,  a  fortiori,  doea 
the  same  estoppel  apply  to  him.  35  Ann.  33;  34  Ann.  «}74 ;  33  Ann» 
688 ;  31  Ann.  124 ;  30  Ann.  1036 ;  9  Ann.  242. 

For  these  reasons,  I  concur. 

Poch£,  J.    I  concur  in  the  additional  reason^  given  by  Mr.  Justice 
Fenner. 


No.  10,148. 

State  ex  ril.  Mrs.  Seraphine  Masperbau  vs.  Joseph  Batt,  Reg- 
ister, ET  AL. 

A  mandamaa  wlU  not  lie  to  compel  the  Segiater  of  CoiiTeyanoet  of  tiie  pariali  of  OileHi* 
to  erase  from  the  reeoid  of  hia  offlee  a  tax  deed,  in  the  ahaence  of  a  final  Jndgnrant  of  » 
competent  conrt  declaring  the  nnlUty  of  the  tax  sale,  not  even  if  the  purchaser  at  each 
tax  sale  is  made  party  to  the  proceeding. 

A  previoas  lodgment  declaring  the  assessment  under  which  snch  tax  ssJe  was  madeabao- 
lately  Toid,  is  not  binding  on  the  purchaser  at  snch  sale  if  not  a  party  to  the  suit  In 
which  the  Judgment  was  rendensd. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans 
Voorhies,  J. 


Farrar  <&  KrutUehnitt  for  Plaintiff  and  Appellee : 

I. 

(a)  The  U\x  sale  of  property  under  an  assessmentin  the  name  of  one  not  the  owner,  ia  a& 
abitolute  nullity.  Maspero  ys.  New  Orleans,  38  Ana.  401 ;  Lagne  ys.  Boagni,  32  Ann.. 
918-913 ;  Denegre  vs.  G6rac  &  Frances,  35  Ann.  982. 

(b)  The  conntitutioual  provision  that  tax  deeds  shall  be  '*  received  by  courts  mi  prima  fadt 
valid  svles,"  merely  establishes  a  new  rule  ot  evidence,  and  not  new  rights.  Coolay  on 
Taxation,  2d  Ed.  pp.  517.  et  Mq, 

n. 

A  writ  of  mandamus  will  lie  to  compel  the  erasure  of  such  a  conveyance  from  the  reoorda 

of  the  conveyance  office. 
That  such  a  writ  will  He  in  the  case  of  a  mortgage  ia  held  in  :  Savage  vb.  Holmes.  15  Ann. 

334;  State  ex  rel.  Deblieux  vs.  Becorder,  S5  Ann.  61 ;  Lanaux  va.  Beooider,  36  Ann.  975.. 
Why  not,  then,  in  case  of  a  conveyance  1 
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btate  ex  rel.  Maspereaa  tb.  Batt.  Register,  et  aL 

Job.  H.  d  J.  Zaeh,  Spearing  for  Defendants  and  Appellants : 

It  is  elementary  tbat  persons  are  not  boand  by  jadgments  in  cases  to  Trhioh  they  were 
not  parties,  and  the  Jadgment  in  Maspero  tb.  N.  O.  (38  ^nn  401)  is  not  rea  ad^dicata 
as  against  respondents, 

All  deeds  of  sale  for  taxes  noder  Article  210  of  the  Constitution  and  laws  passed  in 
pamoanne  thereof,  are  prima  fade  valid,  and  no  sale  whatever  of  property  for  snob 
taxes  can  be  decreed  void  for  any  cause  of  alleged  nnllity,  except  in  a  direct  action. 
A  mandamus  does  not  He  to  ca>ise  the  inscription  in  the  conveyance  office  of  a  deed  of 
sale  for  the  State  tax  of  1883,  to  be  cancelled.  Article  210  of  the  Constitution  of  1879  ; 
Lannes  vs.  Bank,  20  Ann.  112  to  115;  Jorey  &,  Gillis  vs.  Allison,  30  Ann.  1225;  Fix  vs. 
Httrron,29  Ann.  8.''0;  High  on  Extraordinary^Kemedies,  I^ection  10. 
A  sale  under  Article  210  of  the  Constitution  cannot  be  attacked  on  any  ground,  except 
upon  a  tender  of  the  "price  paid"  by  the  purchaser  to  the  tax  collector.  Miller  vs. 
Montague,  32  Ann.  1202. 

An  assessment  or  sals  of  property  in  the  name  of  a  person  not  the  owner,  even  when 
made  under  a  law  requiring  the  same  to  be  in  the  name  of  the  owner,  is  not  an  "abso- 
late  unllity."  A  mistake  of  assessing  property  in  the  name  of  one  not  the  owner, 
though  the  law  requires  the  same  to  be  in  the  name  of  the  owner,  is  a  matter  relating 
to  the  manner  of  assessment  add  not  to  the  fact  of  assessment.  The  name  in  which 
property  should  be  assessed  and  sold  is  a  non-essential  in  tax  proceedings ;  that  is  a 
matter  within  l(*glslative  control,  and,  therefore,  a  mistake  in  the  name  does  not  render 
the  sale  an  absolute  nnllity.  Shannon  vs.  Lane,  83  Ann.  489  to  492 ;  Oeren  vs.  Ornber, 
26  Ann.  604 ;  Morris  vs.  Lalanrie,  80  Ann.  53  ;  Kent  vs.  Brown,  38  Ann.  806;  22  How. 
43.1 ;  Woodside  vs.  Wilson,  32  Penn.  Stat.  54 ;  Strauoh  vs.  Shoemaker,  1  Watts  St.  Sergt 
175;  18  Penn.  Stat.  154;  i  'Grady  vs.  Barneshel,  23  Cal.  287;  Witherspoon  vs.  Duncan, 
4  Wall.  217 ;  Easton  vs.  Perry,  37  Iowa,  683. 


The  opinion  of  tlie  Coart  was  delivered  by 

Todd,  J.  This  is  a  mandamas  proceeding  directed  against  the 
Register  of  Conveyances  for  the  parish  of  Orleans  to  compel  him  to 
cancel  from  the  records  of  his  office  a  tax  deed  to  certain  immovable 
property  claimed  by  the  relatrix  to  have  been  illegally  sold  to  one 
Hakengso,  who  is  also  cited  as  a  party  to  the  proceeding. 

From  a  jadgment  making  the  mandamus  peremptory,  the  defend- 
ants have  appealed. 

The  defendants  excepted  to  the  proceeding  in  the  lower  court  on 
many  grounds,  which  nammarized,  were  substantially  in  effect  that  a 
mandamus  would  not  lie  in  such  a  case  and  for  the  purpose  declared 
in  the  petition.  The  exception  was  overruled  and  a  long  answer  to 
the  merits  filed,  assert iDg  the  validity  of  the  tax  sale  and  a  legal  title 
acquired  thereby  by  the  purchaser  at  sucli  sale. 

A  bare  statement  of  the  object  of  the  suit  and  of  the  nature  of  the 
pleadings  is,  in  itself,  almost,  if  not  quite  sufficient,  to  show  that  the 
remedy  lesorted  to  in  this  instance  was  not  the  proper  one. 

The  tax  sale  in  question  was  made  in  1884. 

Article  210  of  the  State  Constitution  declares :   ''  All  deeds  of  sale 
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made,  or  that  may  be  made,  by  collectors  of  taxes  ghall  be  received 
by  the  courts  in  evidence  a»  prima  facie  valid  sales." 

The  same  article  farther  provides  that  "  No  sale  of  property  for 
taxes  shall  be  annulled  for  any  informality  in  the  pleading,  until  the 
price  paid,  with  ten  per  cent  interest,  be  tendered  to  the  purchaser.'* 

With  these  mandatory  provisions  in  the  Constitution,  it  cannot 
readily  be  conceded  that  this  officer— the  Register  of  Conveyances — 
can,  in  the  discharge  of  a  mere  ministerial  duty,  erase  fiom  the 
records  of  his  office  a  deed  which  is  declared  by  tlie  Constitution 
prima  facie  valid  5  or,  if  not  valid,  one  tliat  cannot  be  annulled  for 
any  informality  until  the  price,  with  interest,  is  tendered  to  the  pur- 
chaser ! 

Had  the  relatrix  presented  to  this  officer  a  final  judgment  of  a 
competent  court,  contradictorily  rendered  against  the  purchaser  at  the 
tax  sale,  declaring  the  sale  void,  tlien  he  might  have  been  compelled 
by  mandamus  to  peiform  the  ministerial  duty  by  cancelling  the  deed, 
in  case  he  had  refused  to  do  so. 

Nor  could  such  judgment  be  rendered  in  a  mandamus  proceeding. 
The  issues  that  are  presented  by  the  pleadings  in  the  instant  case,  are 
a  complete  demonstration  of  this  fact.  The  defendant,  or  tlie  party 
holding  the  tax  title  assailed,  is  entitled  to  have  these  issues  tiicd  and 
determined  in  a  regular  suit,  by  ordinary  proceeding,  and  with  the 
right,  if  he  desires,  to  claim  it,  to  submit  these  issues  to  a  trial  by  jury. 
This  is  a  constitutional  tight  which  tbis  extraordinary  proceeding  is 
calculated  to  deprive  him  of. 

It  is,  however,  urged  by  the  counsel  of  the  relattix  that  in  (he  case 
of  Masperean  vs.  New  Orleans  et  al.  (38  Ann.  401),  it  was  decided  by 
this  Court,  on  appeal,  that  the  assessment  of  the  property  under 
which  this  sale  was  made  was  absolufely  void.  In  answer  to  that,  it 
is  sufficient  to  say  that  neitlier  'the  Register  of  Conveyances  nor 
Hakengos,  the  present  defendants  before  us,  were  parties  to  that  suit, 
and,  therefore,  as  to  them,  it  was  as  if  it  never  existed. 

The  law  has  expressly  provided  for  relief  by  mandamus,  but  this 
proceeding  does  not  come  witliin  the  scope  of  any  of  the  provisions 
pertaining  to  this  remedy.  C.  P.  Art.  829,  et  scq;  Fix  vs.  Herion,  29 
Ann.  850. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  aonulltd,  avoided  and  reversed,  and  that  the 
mandamus  be  refused,  at  the  cost  of  the  relatrix. 
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No.  10,166.  

B.  SAI.OT  VS.  Jambs  Woods.  tuo  ^ 


The  proTision  in  the  present  State  Constitatioii  directing  the  ooUectlon  of  taxes  otherwise 
than  by  svit,  was  not  self-operative ;  henoe,  a  suit  for  a  olty  tax  institated  and  prose- 
eated  before  the  legislative  act  was  passed  to  carry  into  effect  the  said  provision, 
operated  to  interropt  prescription  against  the  tax.  City  vs.  Wood  Sc  Bro.,  re-affirmed, 
34  Ann.  739. 

An  assessment  on  merchandise  or  money  at  interest  does  not,  tliongh  daly  recorded, 
operate  as  a  privilege  on  the  immovables  of  the  tax  payers  under  Act  77  of  1880.  See 
Seotion  84  of  said  act. 

Aet  95  of  1888,  fixing  the  term  of  prescription  against  tax  mortgages  and  privileges  at  five 
yesrs,  does  not  contravene  Art.  176  of  the  Oonstitatlon ;  nor  does  the  provision  in  that 
article,  as  to  the  time  within  which  privileges  shall  be  recorded,  apply  to  tax  privileges. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  OrleaDS. 
BighUyr,  J. 


Charles  Lougue  for  Plaintiff  and  Appellant. 

J.  Ward  Ovrley  for  City  of  New  Orleans,  Third  Opponent  and 
Appellee. 

The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  Plaintiff  caased  certain  immovable  property,  situated  in 
the  city  of  New  Orleans,  to  be  sold  ander  executory  process  to  enforce 
the  payment  of  a  mortgage  thereon. 

The  city,  by  third  opposition,  claimed  to  be  paid  by  preference  out 
of  the  proe€ed8  of  sale  of  the  city  taxes  for  the  years  1882, 1883, 1884, 
1885, 1586  and  1887,  assessed  against  the  defendant. 

From  a  judgment  in  favor  of  the  city,  maintaining  the  opposition 
for  the  full  amount  claimed,  the  plaintiff  has  appealed. 

I. 

Against  the  tax  and  tax  privilege  of  1882,  the  prescription  of  three 
and  five  years  is  pleaded. 

This  question  must  be  governed  by  the  revenue  act  (771  of  1880). 
The  24th  section  of  that  act  provides :  '^  That  taxes,  tax  mortgages 
and  tax  privileges  shall  be  prescribed  by  three  years  from  the  date  of 
filing  the  tax  roll  in  the  office  of  the  recorder  of  mortgages."  The  tax 
roll  was  so  filed  on  the  14th  of  July,  1883,  and  the  city's  opposition, 
claiming  the  tax,  was  instituted  on  the  20th  of  September,  1887. 

There  was,  however,  a  suit  instituted  for  the  recovery  of  the  tax  in 
1882,  which  interrupted  prescription. 

The  counsel  for  plaintiff,  however,  contends  that  this  suit  did  not 
interrupt  prescription,  because  of  the  constitutional  inhibition  (Art. 
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401)  against  this  method  of  collecting  taxes.  It  was  held  by  thia 
Court  in  City  vs.  Wood  &  Bro.^  34  Ann.  732,  and  Mayer  vs.  Hyman, 
35  Ann.  301,  that  this  inhibition  did  not  become  operative  antil  ren- 
dered so  by  subsequent  legislation.  Therefore,  i:he  suit  was  effective 
to  interrupt  prescription,  and  the  claim  was  not  barred. 

II. 

As  relates  to  the  taxes  of  1883  and  1884,  prescription  must  be  deter- 
mined by  Act  95  of  1882.  Section  34  of  that  act  changes  the  prescrip- 
tive term,  with  respect  to  taxes,  tax  mortgi^^,  etc.,  from  three  to  five 
years. 

The  taxes  were  recorded  in  the  mortgage  office  respectively  July  31, 
1884,  and  February  24,  1885.  Prescription,  therefore,  had  not  run 
when  the  opposition  was  filed. 

The  plaintiff,  however,  claims  that  the  question  of  prescription 
relating  to  these  taxes  must  oe  governed  by  Act  176  of  the 
Constitution,  under  which  it  is  contended  the  piresoription  term  im 
fixed  at  three  years,  and  without  reference  to  the  date  of  record.  In 
the  case  of  Davidson  vs.  Lindop,  96  Atin.  765,  this  Court  held  other- 
wise, and  to  that  decision  we  still  adhere. 

Nor  does  the  requirement  contained  in  that  article,  as  to  the  time 
within  which  privileges  must  be  recorded,  apply  to  privileges  for 
taxes. 

It  is,  however,  shown  that  part  of  the  tax  ot  1884  resulted  from  aa 
assessment  of  money,  at  interest,  and  merchandise  amounting  to 
$5000. 

Of  course,  this  assessment  did  not  operate  as  a  privilege  on  the  real 
estate  of  the  tax-payer.  Therefore,  the  amount  of  the  tax  on  this 
item  must  be  rejected  as  a  charge  upon  said  proceeds.  Two  per  cent 
on  $5000  is  just  $100,  which  must  be  deducted  from  amount  allowed 
in  the  judgment  below.    Sec.  24,  Act  77  of  1880. 

For  the  same  reason  a  deduction  of  $50  must  be  made  from  the  city 
tax  of  1886.  The  tax  of  this  year  (1886)^  save  in  this  respect,  ia  noi 
objected  to,  and  the  tax  of  1885  is  admitted  to  be  correct. 

III. 

We  find  in  the  record  no  tax  bill  of  1887.  It  is  mentioned  in  the 
note  of  evidence,  but  neither  the  bill  was  filed  nor  any  evidence 
relating  to  it  was  introduced.  The  amount  of  the  tax  for  this  year 
must,  therefore,  be  rejected. 

This  completes  the  review  of  all  matters  embraced  in  the  appeal^ 
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and  from  the  conclagions  annoanced,  tlie  jadgment  will  have  to  be 
amended. 

It  ie,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  ooart  be  amended  as  follows  : 

That  $100  be  deducted  from  the  amount  allowed  for  tax  of  1884, 
and  the  farther  sum  of  $50  be  deducted  from  the  tax  allowed  for 
1886. 

That  the  tax  of  1887  on  the  claim  of  privilege  therefor  be  dismissed 
as  of  non-suit. 

That  the  judgment,  as  thus  amended,  be  affirmed,  the  appellee  to 
pay  the  costs  of  appeal. 


No.  21,536. 

CiTT  OF  New  Orleans  vs.  New  Orleans  Citt  and  Lake  Railroad 

Company. 

OpentiDg  a  street  railroad  by  horse  and  ateam  )s  a  buHnegi  within  the  meaninfr  of  the  law 
which  can  be  subjected  to  the  payment  of  a  license,  under  Act  101  of  1886  and  city 
Ordinance  9085. 

A  contract  conferring  the  right  to  lay  rails  to  operate  a  street  rsilway,  withont  dispensing 
ftom  the  payment  of  a  license,  is  not  impaired  by  the  exaction  of  such  license. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
BightoT,  J. 

Franda    B.    Lee,    Assistant    City    Attorney,    for    Plaintiff    and 
Appellee. 

Braughn,  Buckj  BmheUpiel  d  Hart  for   Defendant  and  Appellant. 


The  opinion  of  the  Coart  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  sues  to  recover  $2500  and  interest 
from  the  defendant,  as  a  license  for  the  year  1887  for  carrying  on, 
within  the  city  limits,  the  business  of  operating  and  lunniug  a  horse 
and  steam  railway,  for  the  transportation  of  passengers. 

The  defenses  are  : 

1.  That  Act  No.  101  of  1886,  which  authorizes  the  city  to  levy  the 
license  tax,  is  unconstitutional,  because  the  license  is  unequal  and  not 
graduated,  as  is  required  by  Art.  206  of  the  Conetitntion,  as  it  provides 
a  different  grade  for  cities,  according  to  their  population. 

2.  That,  if  this  defense  is  not  well  founded,  then  that  the  license  tax 
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cannot  be  recovered,  because  the  basiness  z%  not  a  trade,  profession, 
avocation  or  calling  in  tlie  sense  of  the  law,  bat  is  simply  the  exercise 
of  a  privilege  accorded,  for  consideration,  to  ase  the  streets  and  high- 
ways of  the  city  for  street  railroad  purposes ;  that  the  enforcement  of 
the  ordinance,  under  which  the  license  is  claimed,  will  impair  the 
obligations  of  the  contract  entered  into  in  1879  between  the  city  and 
the  company,  and  that  this  impairment  violates  both  the  Federal  and 

.  State  Constitutions. 

I. 

The  first  defense  is  formally  abandoned- by  the  company,  on  consid- 
eration of  the  ruling  in  State  vs.  O'Hara,  36  Ann.  94,  as  settling  the 

question. 

II. 

In  relation  to  the  second  defense,  it  may  sufiftce  to  observe  : 

1.  Tliat  the  act  of  1886  expressly  recognizes  and  declares  that, 
carrying  on,  operating  or  running  any  horse  or  steam  railroad,  or  both, 
for  the  tran.4portation  of  passengers,  within  the  limits  of  any  city,  is  a 
busineaa^  and  that,  after  so  saying,  the  act  proceeds  to  graduate  the 
license. 

2.  That  the  privilege  conceded  by  the  city,  by  the  contract  of  1879, 
to  the  company,  was  intended  merely  to  confer  the  right  to  lay  rails 
and  do  all  necessary  work,  on  the  streets  designated,  to  enable  the 
grantee  to  exercise  the  riglit  of  way  to  operate  a  street  railway. 

From  the  language  of  the  act,  it  is  clear  and  it  follows,  that  the 
operating  of  a  street  railroad  is  a  buain^s^  and,  as  such,  chargeable 
with  a  license. 

The  privilege  of  tlie  right  of  way,  is  what  is  termed  a  franchise, 
which,  when  granted,  becomes  property,  susceptible  of  incumbrance 
and  conveyance.  Board  vs.  New  Orleans,  32  Ann.  915  ;  N.  0.  vs.  R.  R. 
Co.,  34  Ann.  1228,  and  same,  114  U.  8.  505. 

It  is,  therefore,  well  distinguishable  from  the  privilege  of  enjoying 
that  right,  which  is  vivified  only  on  the  payment  of  the  proper  license 
to  the  city,  under  the  terms  of  Act  101  of  1886,  p.  175  (9th  and  fol- 
lowing class),  on  which  Ordinance  2035,  C.  S.,  sued  under,  is  made 
to  rest. 

It  is  further  clear,  that,  as  the  contract  of  1879  does  not  grant  the 
privilege  of  using  or  exercining  the  light  of  way,/ree  from  any  license, 
the  exaction  of  one,  does  not  impair  the  obligation  of  the  contract. 

The  district  judge  ruled  correctly. 

Judgment  affirmed. 
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No.  10,173.  .   ^^ 

State  of  Lothsiaka  ys.  Gborgb  C.  Wright. 

In  orlminal  0M«8  the  oroae-esamlnatlon  of  a  witness  most  be  confined  to  the  matters  stated 
by  him  in  his  direct  examination,  or  closely  connected  therewith. 

Where,  in  a  prosecution  for  mnrder,  it  was  proved  that  the  accused  went  into  the  room 
where  the  killinic  occurred  with  a  drawn  pistol,  he  (the  accosed)  may  be  asked  when  on 
the  stand  as  a  witness  what  his  intention  was  at  the  time  he  entered  the  room. 

Where,  upon  the  trial,  there  was  testimony  to  the  effect  that  the  killing  was  accidental,  the 
trial  Jadge  is  not  Justified  in  refusing  to  charge  the  jury  on  the  subject  of  accidental 
killing,  and  of  negligence  or  non-negligence  connected  therewith  upon  the  ground  that 

he  did  not  believe  the  evidence.    State  vs.  Tucker,  88  Ann,  536,  reaflSrmed. 

* 

APPEAL  from  the  Criminal  District  Coart,  Parish  of  Orleans. 
Boman,  J. 

M.  J.  OuTmingham,  Attorney  General,  for  the  State. 

On  cross-examination  a  witness  for  the  defense  may  be  interrogated  upon  any  question 
incidental  to  the  facts  and  oironmstances  testified  to  on  his  direct  examination.  35  Ann. 
1015;  36  Ann.  573. 

W.  L.  JBvans  for  Defendant  and  Appellant : 

A.  witness  called  by  defendant  was  cross-examined  on  matter  not  connected  with  the  matter 

stated  in  her  direct  examination;  notwithstanding  the  timely  objection  of  defendant*a 

counsel.    1'his  was  error.    State  vs.  Swaysie,  30  Ann.  13St7. 
"A  party,  when  examined  as  a  witness,  may  be  asked  as  to  his  motives  or  intentions,  when 

these  are  material."  Whart.  Cr.  Ev.,  8th  Ed.,  $  431  and  authorities  there  cited.  Wharl 

Cr,  Ev.,$i66. 
"  It  is  the  Judge*s  duty  to  charge  the  law  applicable  to  any  state  of  facts  supported  by 

OTidenoe,  whether  he  believes  or  attaches  value  to  such  evidence  or  not."    State  vs. 

Tucker.  38  Ann.  540,  791. 
The  sufliciency  or  insufliciency  of  the  evidence  \a  for  the  jury  alone.    State  vs.  White,  85 

Ann.  m ;  State  vs.  Brecklnbridge,  33  Ann.  312. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  ten  yeais'  im- 
prisonment at  hard  labor,  imposed  after  conviction  of  manslaughter 
on  an  indictment  for  m aider. 

The  grounds  upon  which  he  rests  his  appeal  are  presented  by  sev- 
eral bills  of  exception  found  in  the  record. 

I. 

The  first  exception  was  taken  to  the  ruling  of  the  court  permitting 
the  Attorney  General  to  interrogate  a  witness  for  the  defense,  on  his 
cross-examination,  touching  a  matter  about  which  he  had  not  been 
asked  nor  testified  in  his  direct  examination. 

We  gather  from  the  bill  of  exceptions  and  the  leasons  assigned  by 
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the  trial  jadge  the  following  facts  connected  with  the   roling  com- 
plained of. 

The  witness,  Mrs  Dehan,  had  testified,  on  her  direct  examination, 
that  on  the  day  the  homicide  occurred  she  was  employed  as  a  servant 
at  the  house  wherein  thn  killing  took  place ;  that  in  the  house  there 
was  a  bar-room ;  in  the  rear  of  the  bar-room  a  hall,  and  in  the  rear  of 
the  hall  a  dining-room. 

That  she  was  standing  at  the  door  leading  from  the  hall  into  the 
bar-room ;  that  she  saw  the  deceased  open  that  door,  cross  the  hall, 
knock  three  times  at  the  dining-room  door,  which  was  opened  to  him 
by  his  lister,  tlie  wife  of  the  accused. 

That  harsh  words  passed  between  the  deceased  and  his  sister ;  he 
abused  her,  and  told  her  he  had  come  for  some  pictures.  That  the 
accused,  who  was  at  breakfast,  rose  from  his  seat,  asked  the  accused 
to  be  more  guarded  in  his  language  towards  his  (accused^s)  wife,  and 
sharp  words  were  then  exchanged  between  them. 

That  the  wife  of  the  accused  then  said  to  the  deceased,  '*  Stop  that 
fuss  and  I  will  get  the  pictures."  That  she  left  the  dining-room  and 
went  up  stairs,  leaving  the  parties  in  the  dining-roem.  From  there 
she  passed  into  the  yard,  and  ou  her  return  to  the  hall  she  saw  the  ac- 
cused going  to  the  bar-room  with  a  pistol  in  his  hand. 

There  the  direct  examination  stopped.  On  the  croas-examinatiou 
she  was  asked,  substantially,  to  state  what  occurred  then  in  the  bar- 
room between  the  accused  and  the  deceased — whether  she  heard  the 
report  of  a  pistol  ,  and  who  fired  it. 

Thereupon  counsel  for  the  accused  objected  to  the  questions,  his 
objection  being  (quoting): 

*^  That  the  State  attorney  has  no  right  to  cross-examine  any  witness 
for  the  defendant  except  as  ^o  facts  and  circumstances  connected  with 
the  matters  stated  in  the  direct  examination." 

The  objection  was  overruled  and  the  answers  of  the  witness  ad- 
mitted, for  reasons  assigned  by  the  judge,  to  the  effect  that  the  ques- 
tions and  answers  of  tlie  witness  yvere  closely  connected  with  the  facts 
stated  on  her  direct  examination,  and,  '^  further,  that  the  ends  of  jus- 
tice would  be  subserved  by  allowing  the  witness  to  state  fully  all  she 
knew  in  relation  to  the  case." 

It  is  an  elementary  principle  of  the  criminal  law,  and  one  often 
lecognized  in  our  jurisprudence,  that  a  witness  can  only  be  cross- 
examined  on  the  subject  matter  of  his  examination  in  chief,  or  on  some- 
thing closely  connected  therewith,  or,  as  stated  by  Greenlief: 

•*  The  rule  is  now  considered  by  the  Supreme  Court  of  the  United 
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States,  to  be  well  establiBhed,  that  a  party  has  no  right  to  crosa-ex- 
amine  any  witness  except  as  to  facts  andcircamstances  connected  with 
the  matters  stated  in  his  direct  examination." 

This  dictam,  though  not  now  applicable  to  civil  cases,  still  rales  in 
criminal  cases.  Boscoe,  Grim.  Ev.  173;  Archibald,  Grim.  Pleadings, 
157 ',  State  vs.  Lacombe,  12  Ann.  196 ;  State  vs.  Denis,  19  Ann.  119 ; 
State  vs.  Swajzie,  1828. 

One  of  the  reasons  assigned  by  the  trial  judge  for  his  ruling  admit- 
ting the  evidence  was  (quoting) :  *'  That  the  ends  of  jnstise  could  be 
best  subserved  by  allowing  the  witness  to  state  fully  all  she  knew  in 
relation  to  the  case  before  us."  An  apt  reply  to  this  is  to  be  found  in 
the  decisions  cited  above,  19  Ann.  119,  from  which  we  quote : 

''  The  discretion  which  is  claimed  for  courts  to  relax,  to  change  or 
to  utterly  disregard  the  rules  of  criminal  evidence  which  the  Legisla- 
ture has  decreed  obligatory,  would  effectually  make  the  law  a  dead 
letter.  Gases  might  occur  wherein  a  relaxation  of  the  rule  might 
serve  to  advance  the  coarse  of  justice,  but  tiiis  is  no  reason  why  the 
general  rules  of  evidence  should  not  be  observed,  and  until  the  law 
of  evidence  in  criminal  proceedings  is  changed,  our  courts  are  not 
justified  in  disregarding  rules  of  evidence.  It  was  well  said  by  Lord 
Kenyon  that ''  Rules  of  evidence  are  of  vast  importance  to  all  orders 
and  degrees  of  men,  and  that  our  lives,  our  liberty  and  oar  property 
are  concerned  in  support  of  them." 

The  only  remaining  question  on  this  point  is  whether  the  questions 
to  the  witness,  allowed  by  the  judge,  are  obnoxious  to  this  role — in 
other  words,  were  they  closely  ''  connected  with  the  facts  stated  in  the 
direct  examination,"  which  is  the  test  of  their  admissibility  under  the 
rule  quoted. 

We  note  that  the  witness  in  the  direct  examination  testified  exclus- 
ively to  what  occurred  before  the  killing,  in  the  hall  and  dining-room, 
to-wit : 

That  the  deceased  came  from  the  bar-room  into  the  hall,  passed 
through  the  hall,  knocked  at  the  door  of  the  dining-room,  abused  his 
sister,  who  opened  the  door  for  him,  was  remonstrated  with  by  the 
accDf  ed,  and  after  sharp  words  had  passed,  and  after  she  had  left  the 
hall  a  moment,  and  returned  to  it,  saw  the  accused  with  a  pistol  going 
into  the  bar-room.  Not  a  word  was  she  asked  as  to  what  passed -in  the 
bar-room,  or  about  any  conflict  or  struggle  between  the  parties  or 
about  the  firing  of  a  pistol  or  anything,  in  short,  about  the  killing. 

The  vital  points  in  the  prosecution  were,  of  coarse,  the  fact  of  the 
kUling  and  shooting,  and  the  person  who  did  it.    These  vital  facts 
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upon  which  the  witness  and  the  defendant's  attorney  had  been  wholly 
silent,  the  State's  counsel  attempted  to  prove  by  her — i.  e.,  to  estab- 
lish the  crime  charged  against  the  prisoner  by  the  cross-examination 
of  his  own  witness,  who  had  not  uttered  a  word  aboat  the  commission 
of  the  deed.  This  was  utterly  unwarranted.  It  was  giving  a  latitude 
to  a  cross-examination  which  the  law  does  not  tolerate. 

II. 

The  accused,  sworn  as  a  witness  in  his  own  behalf,  was  asked  ''what 
his  intention  was  at  the  time  he  entered  the  bar-room,**  where  the 
killing  took  place. 

The  question  was  objected  to  substantially  on  the  ground  that  it 
was  not  competent  for  the  accused  to  show  his  intention  at  that  time, 
and  that  he  had  stated  his  intention,  or  the  intention  actuating  him, 
at  the  moment  the  firing  took  place.  The  objection  was  sustained  and 
the  witness  not  permitted  to  answer. 

It  had  been  shown  by  the  the  testimony  of  a  previous  witness  that 
the  accused  had  ciossed  the  hall  and  entered  the  door  of  the  bai-room 
with  a  pistol  in  his  hand.  Of  course,  therefore,  the  inquiry  as  to  in- 
tention actuating  the  accused  when  he  entered  that  room  where  the 
shot  was  fired  and  the  killing  done,  was  a  vital  one.  In  truth,  the 
intent  is  the  very  essence  of  the  offense.  Before  an  accused  was  made 
a  competent  witness,  the  intent  was  left  to  be  inferred  from  acts  com- 
mitted and  proved,  but  the  intent — the  actual  intent — with  which  an 
act  is  done  is  no  less  a  fact  than  the  act  itself,  but  he  alone  who  com- 
mits it,  knows  and  can  tell  the  intent  with  which  it  was  committed. 
When  an  accused  was  made  a  competent  witness  his  competency  was 
as  unrestricted  as  that  of  any  other  witness,  and  we  know  of  no  law 
or  legal  principle  that  would  debar  an  accused  from  testifying  to  his 
intent  or  motive,  where  sach  intent  or  motive  was  material  and  alto- 
gether a  proper  subject  of  enquiry. 

It  frequently  becomes  important  in  criminal  trials  to  ascertain  the 
state  of  feeling — ^the  partiality  or  prejudice  of  a  witness — ^and  the 
usual  way  of  ascertaining  this  is  by  direct  inquiry  to  the  witness  and 
his  answer  to  such  inquiry.  This  course  is  just  as  free  from  objection 
when  applied  to  the  accused  as  a  witness.  The  judge,  therefore,  was 
in  error  in  refusing  to  permit  the  question  to  be  answered.  Wharton, 
Grim.  Ev.,  8th  Ed.,  Sec.  431. 

III. 

The  coansel  for  the  accused  asked  the  court  to  give  the  jury  sev- 
eral special  charges  concerning  the  right  of  self-defense.    This  the 
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court  refhsed  to  do,  one  of  the  reasons  for  sach  refasal  being  that  in 
his  written  charge  to  the  jury  he  had  already  charged  the  jury  sub- 
stantially to  tlie  same  effect  as  asked  in  the  special  charges  requested. 
From  an  examination  of  the  record  we  are  satisfied  the  reason  of  the 
judge^s  refusal  to  give  the  special  charges  requested  was  well  founded. 

IV. 

Another  charge  was  asked,  couched  in  the  words  following : 

''  A  person  who  unintentionally  and  non -negligently,  when  doing  a 
lawful  act,  kills  another  is  to  be  acquitted/' 

This  is  a  correct  enunciation  of  the  law.  Wharton  on  Homicide, 
Sec.  470. 

The  trial  judge,  however,  refused  to  give  it  because  it  was  inappli- 
cable under  the  real  facts  of  the  case. 

In  the  assigning  of  the  reasons  for  his  refusal  to  so  change,  he  states 
that  there  was  evidence  adduced  at  the  trial  that  the  accused  ^^  had 
not  discharged  the  pistol  at  the  deceased,  but  that  it  had  gone  off  by 
accident  and  unintentionally,^  but  that  he  (judge)  did  not  believe  it. 

If  there  was  such  evidence,  and  whether  the  judge  believed  it  or 
not,  under  the  rule  laid  down  by  the  present  court  in  the  case  of  State 
vs.  Tucker,  38  Ann.  536,  791,  the  refusal  to  give  the  charge  was  error. 

These  conclusions  reached  upon  the  several  questions  above  pre- 
sented compelled  us  to  remand  the  case. 

It  is  therefore  ordered,  adjifdged  and  decreed  that  the  verdict  of  the 
jury  and  the  sentence  thoreon  appealed  from  be  annulled  and  set  aside 
and  the  case  be  remanded  to  the  lower  court  to  be  proceeded  with  ac- 
cording to  law. 


No.  10,146. 

Succession  of  Johanna  Vollmbr. 

On  Petition  for  Nullity  of  Will,  etc. 

An  act  of  adoption  executed  since  1873,  before  a  notary  public,  by  husband  and  wife,  with 

the  consent  of  the  widowed  mother  of  the  child,  is  valid,  though  not  authorised  by 

Judicial  sanction. 
The  Act  of  1873,  No.  31,  providing  for  the  manner  of  adopting  children,  dispenses  with  the 

ludicial  permission,  previously  required  by  the  Act  of  1866,  No.  48.    A  notarial  act  is 

the  only  act  now  required. 
The  recital,  in  a  nuncupative  |K1I  by  public  act,  that  the  officiating  witnesses  are  e(nnpeUnt, 

does  not  satisfy  the  exigency  of  the  law,  which  requires  the  statement  in  the  act  that 

they  are  ruidenU  of  the  place  wherein  the  will  is  executed. 
The  act  must,  on  its  face,  make  full  proof  of  the  facts  ooustltuting  the  oompetency  of  the 

witnesses  in  that  respect,  and  show  tho  observance  of  all  the  essential  formalities 

required  to  be  fnlfllled. 
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The  notary  is  not  authorised  to  jadge  of  the  competency  of  the  witnesses  and  dispense  him- 
self from  stating  the  facts  constitating  that  conipet«)ncy.  He  mnst  state  those  facta 
and  express  in  what  manner  the  rcqnired  formalities  werefalfllled. 

The  omission  t4>  declare  those  facts  cannot  be  supplemented  and  renders  the  will  invalid. 

Hnsbands  and  wires  cannot  prescribe  against  each  other. 

APPEAL  from  the  Civil  District  Coart,  Parish  of  Orleans. 
Houston,  J. 


Jo8.  H.  d  J.  Zach.  Spearing  for  Tobias   Vollmer,  Defendant  aad 

Appellant : 

In  order  for  a  person  to  be  legally  adopted,  it  is  necessary  that  the  authority  of  the  court 
should  first  be  obtained.  The  execution  of  an  act  of  adoption  before  a  notary  without 
other  formality  does  not  constitute  a  legal  adoption.  Act  No.  48  of  1865:  R.  8.,  Sees. 
3322  to  2328;  Article  214  of  R.  C,  C;  Succession  of  Hosser,  37  Ann.  840. 

A  wife  who  renounces  the  community,  loses  all  sort  of  right  thereto.    R.  C.  C.  2411. 

Unless  a  divorced  wife  applies  within  ten  days  iVora  the  rendition  of  the  Judgment  of 
divorce  for  an  inventory  of  the  community  property  and  formally  accepts  the  community 
within  thirty  days,  she  is  presumed  to  have  renounced  the  same.  The  presumption  of 
law  is  against  the  wife  accepting  the  eommunity.  unless  it  affirmatively  appears  that  she 
accepted  the  same.  R.  C.  C.  2420,  (24b9),  2519,  (2388);  Herman  vs.  Theurer,  11  Ann.  70 
to  72 ;  Audrich  vs.  Lamothe,  12  Ann.  77 ;  Succession  of  Ewing  vs.  Altmeyer,  15  Ann.  416. 

A  Judgment  of  divorce  dissolves  the  community  then  existing,  and  a  subsequent  marriage  of 
the  divorced  spouses  creates  a  new  community  and  is  not  a  continuation  of  the  commnn* 
ity  which  was  dissolved  by  the  Judgment  of  divorce. 

The  declaration  of  the  notary  in  a  will  by  public  act  that  the  will  was  executed,  etc.,  in  the 
presence  of  A,  B  and  C,  "  competent  witnesses,"  is  a  compliance  with  the  law,  and  such 
a  testament  will  not  be  annulled  because  the  notary  failed  alHO  to  state  that  the  said 
"  competent  witnesses  resided  in  the  parish."  State  vs.  Martin,  2  Ann.  715 ;  Sterlin  vs. 
Gros,  5  L.  105;  Chardou's  Heirs  vs.  Bongue,  9  L.  458,  468;  Tbibodeaux  vs.  Voorhiea, 
25  Ann.  480. 

Braughn,  Buck,  DinkeUpiel  &  Hart  for  Plaintiff  and  Appellee. 

No  syllabus,  but  quoted  the  following  authorities:  Buddig  vs.  Baldwin,  38  Ann.  385; 
LiUeathal  vs.  Succession  of  Hosser,  35  Ann.  839 :  LeBlano  vs.  Burras,  16  L.  80,  and 
Swift  vs.  Swift,  9  Ann.  118. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudkz,  C.  J.  The  object  of  tliis  salt  is  to  recover  the  entirety 
of  the  Succession  of  the  deceased. 

To  that  end,  the  plaintiff  alleges  that  she  was  legally  adopted  by 
the  deceased  and  her  husband,  Tobias  Yollmer,  and  thus  acquired  all 
the  rights  vested  by  law  in  legitimate  descendants;  that  Johanna 
Vollmer  has  departed  this  life,  without  issue,  or  forced  hf'irs,  leaving 
a  will  by  public  act,  by  wliich  she  institutes  her  husband  her  universal 
legatee ;  that  said  will  is  a  nullity,  in  not  stating  that  the  officiating 
witnesses  are  residents  of  the  place ;  that  she  is  consequently  entitled 
to  all  the  property  of  which  Johanna  Yolliuer  died  possessed. 

The  defenses  are :    That  the  plaintiff  has  no  8ta;niiing  in  court  in 
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this,  that  the  act  whereby  she  claims  to  have  been  adopted,  is  a  nallity, 
for  the  reason  that  it  was  executed  without  judicial  authority,  which 
was  an  essential  condition  precedent;  that  the  will  is  valid,  as  it 
recites  that  the  witnesses  to  it  are  competent  and  that  the  plaintiff  has 
no  greater  rights  than  the  deceased,  through  whom  she  claims,  and 
who  had  forfeited  all  claims  against  the  community,  for  reasons  which 
it  is  needless  to  state. 

From  an  adverse  judgment,  Tobias  Vollmer  appeals. 

It  appears  that  on  August  11th,  1875,  by  authentic  act,  Tobias 
Vollmer  and  Johanna  Brestinchiner,  his  wife,  adopted  Magaret  Ann 
Kelly,  born  on  July  15, 1867,  conferring  expressly  upon  her,  all  the 
rights  of  a  legitimate  child  in  their  respective  successions,  subject  to 
the  rights  of  forced  heirs,  and  chat  the  mother  of  the  child,  Widow 
Michael  Kelly,  consented. 

The  act  does  not  recite  that  judicial  authority  was  previously 
obtained  for  its  execution,  and  hence,  it  is  charged,  that  the  failure  to 
have  procured  the  permission  is  destructive  of  the  adoption. 

I. 

The  question  therefore  arises:  Was  this  omission  fatal  to  the 
validity  of  the  act  ^  or,  in  other  words,  has  the  Act  of  1865,  No.  48, 
which  stipulated  that  such  authorization  should  be  obtained,  been  or 
not  repealed  in  that  respect. 

Several  acts  were  subsequently  passed  on  the  subject  of  adoption, 
before  and  after  the  Revised  Code,  which  itself  contains  legislation  on 
the  matter. 

The  Act  of  1865  was  expressly  amended  by  Act  17  of  1867,  which 
provides  that  persons  hav^ing  legitimate  children  may  adopt  any  other 
child,  provided  the  adoption  shall  not  interfere  with  the  rights  of  the 
forced  heirs. 

It  WAS  again  expressly  amended  by  Act  64  of  1868,  to  confer  exclu- 
sive jurisdiction  on  parish  courts  outside  of  the  parish  of  Orleans  and 
to  authorize,  when  the  person  adopted  is  a  minor,  the  surrender  of  the 
entire  paternal  authority  to  the  adoptor. 

This  act  of  1865,  with  its  amendments,  was  incorporated  in  the 
Revised  Statutes  as  Sections  2323  to  2328,  both  inclusive. 

The  Revised  Code  contains  supplemental  provisions.    R.  C.  C.  214, 

It  prohibits  the  adoption  of  illegitimate  children,  whose  acknowl- 
edgment it  forbids ;  such  adoption  not  to  interfere  with  the  rights  of 
forced  heirs. 
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It  provides,  that  the  person  udoptiog  ahall  be  at  least  forty  years  of 
age,  and  at  least  fifteen  years  older  than  the  person  adopted. 

It  confers  on  the  person  adopted  all  the  rights  of  a  legitimate  child 
in  the  estate  of  the  person  adopting  him,  except  as  above  stated. 

It  requires  the  concurrence  of  married  persons  to  adopt  a  child, 
saying  that  one  cannot  adopt  without  the  consent  of  the  other. 

In  1872,  by  Act  No.  31,  it  was  provided,  that  any  person  above  the 
age  of  twenty-one  years  shall  have  the  right,  by  act  to  be  passed 
before  any  parish  recorder  or  notary  public,  to  adopt  any  child  under 
the  age  of  twenty-one,  provided  that,  if  such  child  have  a  parent,  or 
parents,  or  tutor,  the  concurrence  of  such  sha)l  be  obtained,  who,  and 
as  evidence,  shall  be  required  to  sign  the  act. 

It  is  apparent,  from  an  inspection  of  tlione  various  laws  that,  at  the 
date  of  the  last  act,  there  must  have  existed  some  confusion  in  the 
mind,  touching  the  forms  to  be  followed  in  cases  of  adoption,  and  it 
must  have  been  for  the  purpose  of  dispelling  all  doubt  on  the  subject 
that  the  Legislature  passed  the  just  mentioned  act. 

That  act  surely  had  some  object  in  view,  otherwise  it  would  not 
have  been  passed. 

It  evidently  contemplated  a  change  of  the  provisions  in  the  Revised 
Code,  Art.  214,  in  this,  that  it  does  away  with  the  conditions  tliat  the 
adopting  person  should  be  at  least  forty  years  of  age  and  fifteen  years 
older  than  the  adopted  one,  by  providing  that  any  person  above 
twenty-one  years  may  adopt  any  one  under  that  age. 

It  further  contemplated  some  legislation  on  the  subject  of  consent, 
to  be  given  by  the  parents,  parent,  or  tutor  of  the  minor  to  be  adopted. 

That  act  consists  of  one  eection  only,  and  does  not  contain  any 
repealing  clause  of  anterior  laws,  in  conflict  with  it,  or  on  the  same 
subject  matter. 

The  absence  of  such  clause  is  easily  accounted  for.  The  Legislature 
did  not  intend  to  modify  anterior  laws  on  adoption  in  all  respects.  It 
proposed  to  leave  intact  all  that  portion  of  the  legislation  concerning 
the  substance,  such  as  the  rights  of  the  adopted  persons  and  the 
qualifications^  of  the  adoptors,  except  as  the  question  of  age,  and 
designed,  beyond  this,  to  simplify  the  matters  of  forin  to  be  gone 
through,  by  requiring  merely  a  notarial  act  and  dispensing  with  the 
judicial  sanction  previously  exacted,  as  indispensable. 

The  Constitution  of  1868  required  that  the  object  or  objects  of  an 
act  should  be  expressed  in  its  title. 

Hence  it  is  natural  enough,  in  order  to  ascertain  what  the  obtect  of 
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the  act  of  1872  was,  to  cousider  its  title,  which  is  *'  An  act  providing 
for  the  manner  of  adopting  childrem^'' 

The  word  '^  manner^^  is  clearly  demonstrative  that  the  purpose  of 
the  law  was  to  provide  for  the  form  to  be  used  for  the  adoption  of 
minors. 

It  is  then  apparent  that,  as  the  act  does  not  allude  to  the  judicial 
authority  previously  demanded,  that  ceremony  was  abandoned  and 
suppressed,  and  another  one,  plainer  and  less  expensive,  was 
substituted  to  it. 

In  the  case  presented  in  the  Saccession  of  Hosser,  2)7  Ann.  840,  there 
was  no  issue  as  to  the  farm  of  the  act.  It  was  passed  in  1866,  in  the 
year  following  the  act  of  1865,  which  required  judicial  sanction.  If 
obtained  since  1872,  judicial  authority  would  be  sui^plusage. 

The  act  of  adoption  levelled  against  here  must,  therefore,  stand. 

11. 

The  second  question  presented  relates  to  tlie  validity  of  the  will, 
which  is  in  the  nuncupative  form  by  public  act. 

The  charge  against  it,  is,  that  it  does  not  set  forth  that  the  three 
witnesses  are  residents  of  the  parish  of  Orleans,  but  that  they  are 
competent  witnesses. 

The  omission  is  fatal.  The  notary  is  requited  by  law,  under  pain  of 
nullity  of  the  act,  to  express  specifically  every  material  fact  consti- 
tuting the  competency  of  himself  and  of  the  officiatiog  witnesses 
under  the  law,  in  that  respect,  and  also  every  formalicy  observed  in 
the  execution  of  the  will.  The  act  must  make  full  proof  on  its  face  of 
every  element  necessary  to  its  validity,  as  no  evidence  is  admissible  to 
supply  any  deficiency.  The  notary  is  not  constituted  a  judge  of  the 
legal  fulfillment  of  these  formalities,  otherwise  it  would  suffice  for  him 
to  state  that  the  will  was  executed  after  observance  of  all  legal 
exigencies,  but  this  would  be  a  plain  violation  of  the  law.  R.  C.  C. 
1578,  1695 ;  Leblanc  vs.  Burras,  J6  L.  80 ;  Swift  vs.  Swift,  9  Ann.  118 ; 
Shannon  vs.  Shannon,  16  Ann.  9  )  Succession  of  Whittington,  26  Ann. 
89;  Succession  of  Carroll,  28  Ann.  388  3  Devoll  vs.  Balms,  20  Ann.  203; 
Succession  of  Wilkin,  21  Ann.  115  ;  Thibodeaux  vs.  Voorhies,  25  Ann. 
480 ;  Laurent  28,  p.  262 ;  Duranton  9,  112;  Merlin  Tem.  Instr;  Tonllier 
5,  p.  451. 

The  will  being  deficient  in  an  essential  particular,  i.s  a  nullity  and 
must  be  so  regarded  and  treated. 

III. 

The  plaintiff  having  established  that  she  was  legally  adopted  by 
Mrs.  Vollmer,  and  that  the  will  left  by  her  is  a  nullity,  it  follows  that 
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sbe  has  iDberited  all  tbe  property  which  she  died  owniog,  as  completely 
as  if  born  of  her  body.     37  Ado.  840. 

IV. 

QnestioDB  have  been  raised  antagonistical  to  the  rights  of  the  deceased 
in  the  commanity  which  existed  between  her  and  her  husband,  to  the 
effect  that  she  did  not,  within  the  time  fixed  by  law  (thirty  or  sixty 
days),  accept  that  commanity,  and  that,  by  sach  failnre,  she  has 
forfeited  all  claims  to  what  might  have  been  her  share  therein, 
otherwise. 

It  appears  that  Tobias  Yollmer  and  Johanna  Brestinchiner  (the 
deceased)  first  contracted  marriage  in  December,  1858 ;  that  they  were 
subsequently  divorced,  June  10,  1885 ;  and  that  shortly  afterwards,  in 
July  following,  but  within  thirty  days,  they  married  again,  tbe  wife 
dying  some  time  later,  without  having,  before  her  second  marriage, 
accepted  the  community. 

We  deem  it  unnecessary  to  pass  upon  those  questions  to  any 
considerable  extent. 

It  suffices  to  say  that  the  second  marriage,  having  been  contracted 
within  the  time  during  which,  it  is  claimed,  that  the  community  should 
have  been  accepted,  after  the  judgment  of  divorce,  it  has  suspended 
all  prescription,  as,  husbands  and  wifes  cannot  prescribe  against  each 
other.    R.  C.  C.  3528. 

Judgment  afiirmed. 


No.  10,182. 

State  ex  rel.  W.  I.  O'Donnell  vs.  Hon.  A.  L.  Tissot  and  W.  T. 
Houston.  Judges  Civil  Distkict  Court. 

The  Constitntion  of  the  State  makes  each  hoase  of  the  Oeneral  iiaiienibly  the  sole  JaAi^of 
(he  qaalifioatlons,  election  and  ratara  of  its  members.  Conseqaently,  the  district 
coarts  are  without  jarisdiotion  to  determioe  oontestei  elections  toaohing  the  right  to 
seats  or  membership  in  the  Legislatnro. 

Nor  have  they  the  power  to  take  the  deponitionB  of  witnesses  relating  to  such  contest,  nor 
the  authority  to  cause  the  baUot-boxes  to  be  produced  in  court  and  the  seals  placed 
thereon  by  the  commissioners  of  election,  to  remove  the  boxes  and  have  the  ballots 
recounted. 

Judges  can  exercise  other  than  s  rictly  Judicial  powers.  They  cannot  combine  with  sueh 
powers  those  that  properly  pertain  only  to  the  duties  of  a  commissioner  to  examine 
witnesses  and  take  in  writing  their  depositions  for  the  purpose  of  forwarding  them  to 
another  tribunal. 
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A   PPLICATION  for  Certiorari  and  Prohibition. 


Aftg.  Beman  for  Relator  : 

Cited  the  following  suthoritias.  Art.  33 Const.  1879;  31  Ann.  133,  Redon  vs.  Spearing; 
BarMn  vs.  Secretary'  of  State,  83  Ann.  579;  Art.  93  Const.  1879:  Elliott  vs.  Peersol,  1 
Peters,  341 ;  United  SUtes  vs.  Terrena,  13  Howard,  40 ;  McCrary  on  Bleotions,  2S7, 
388,:i83. 

A,  Chldthvmte  for  Respondents : 

Cited  the  following  anthorities :  R.  S.  Sees.  1386,  1431,  1483, 1433  and  1434 ;  State  ex  reU 
Ford  vs,  Miltenberger,  33  Ann.  S66;  Act  67  of  1877,  and  Art.  440,  C.  P. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  This  is  an  application  for  writs  of  certiorari  and  prohi- 
bition. 

The  relator  represents,  substantially  : 

That  he  was  a  candidate  at  the  recent  election  for  the  Legislature 
(Hoase  of  Representatives)  from  the  Third  Ward  of  the  city  of  New 
Orleans,  on  the  regular  Democratic  ticket,  and  was  elected  over  his 
opponents,  Otto  Helman,  William  Mehle  and  Charles  B.  Wilson,  the 
two  first-named  the  candlda^/cs  of  the  "  Young  Men's  Democratic 
Association,^'  and  the  latter  on  the  Republican  ticket. 

That  he  was  declared  elected  by  the  commissioners  of  election  and 
returns  to  the  election  promulgated  by  the  returning  officer  showed  his 
election. 

That  the  said  defeated  candidates  have  filed  petitions  in  the  Civil 
District  Court  contesting  relator's  election.  That  the  suits  of  Mehle 
and  Wilson  were  allotted  to  Division  B  of  said  court  and  of  Helman 
to  Division  A. 

That  the  said  contestants  admit  the  election  of  relator  in  the  face  of 
the  returns,  but  insist  that  a  recount  of  the  votes  would  t-how  a  differ- 
ent lesult  5  that  they  have  cited  relator  into  said  court  and  have  asked 
that  the  returns,  showing  relator's  election,  be  revoked,  and  that  they 
(contestants)  be  declared  elected. 

The  relator  further  avers  that  he  filed  a  plea  to  the  jurisdiction  of 
the  court  or  its  power  to  entertain  said  suits,  but  the  respondent 
judges  overruled  the  plea,  have  taken  jurisdiction,  have  appointed  a 
day  for  taking  testimony  in  the  suits,  have  issued  subpoiuas  duces  tecum  j 
commanding  the  clerk  of  the  Criminal  District  Court,  the  custodian 
of  the  ballot-boxes,  to  produce  the  boxes,  returns,  tally-sheets,  etc.,  in 
open  court,  and  that  it  is  the  intention  to  break  the  seals  placed  on 
aaid  ballot-boxes  by  the  commissioners  of  election,  to  have  the  ballots 
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again  counted  by  thoee  not  authorized  to  do  so.  It  was  charged  that 
such  action  on  the  part  of  the  judges  was  arbitrary^  and  involved 
usurpation  of  authoiity,  and  was  in  contravention  of  the  Constitution 
and  laws  of  the  State. 

The  respondent  judges,  in  their  answer,  whilst  admitting  that  the 
exclusive  power  is  vested  in  the  General  Assembly  to  judge  of  the 
qualifications,  election  and  returns  of  its  members,  allege  that  theae 
proceedings  before  them  do  not  infringe  upon  this  legislative  preroga- 
tive, that  it  is  a  proceeding  such  as  is  known  as  a  p]:t>ceeding  to 
perpetuate  testimony  and  to  assist  the  Legislature  to  dispose  of  these 
election  contests  more  speedily,  and  that  it  is  not  their  purpose  to 
interfere  with  the  custody  of  the  ballot-boxes. 

Article  23  of  the  present  State  Constitution  provides  that  ''  each 
House  shall  judge  of  the  qualifications,  election  and  return  of  its  own 
members." 

In  the  face  of  this  provision  it  requires  no  argument  to  show  that 
the  courts  have  no  power  to  judge  or  determine  with  regard  to  these 
essentials. 

That  is,  that  it  is  manifest  that  in  so  far  as  the  judges  have  been 
a^ked  by  these  contestants  to  determine  the  contests  and  annul  the 
returns  already  made  in  favor  of  relator,  and  declare  the  contestants 
duly  and  legally  elected,  they  have  not  the  shadow  of  authority  to  do  so. 

Therefore,  that  part  of  the  petition  of  these  contestants  that  invokes 
the  exercise  of  judicial  authority  in  these  respects  must  be  eliminated 
from  the  controversy.  The  respondents  do  not,  in  fact,  claim  such 
power  'y  but,  as  intimated  before,  they  seem  to  limit  their  authority  to 
tlie  production  of  the  ballot-boxes,  the  removal  of  the  seals  therefrom, 
the  recounting  of  the  ballots,  and  the  examination  of  witnesses  for 
the  purpose  of  assisting  the  Legislature  in  the  final  determination  of 
these  contests ;  and  we  do  not  understand  the  counsel  of  the  contest- 
ants, in  their  oral  and  written  arguments  before  this  Court,  to  claim 
more  than  this. 

But  have  these  judges  authority  to  go  even  this  far  f  In  these  con- 
tested election  suits  instituted  and  pending  before  them,  does  their 
power  and  jurisdiction  extend  over  any  matter  pertaining  to  such 
suits,  such,  for  instance,  as  is  claimed,  of  compelling  the  custodian  of 
the  ballot-boxes  to  bring  the  boxes  into  court ;  to  have  seals,  placed 
thereon  by  prescribed  authority,  removed,  the  boxes  opened,  and  the 
ballots  manipulated  and  counted  by  persons  other  than  the  law  has 
designated  and  depositions  taken  with  respect  to  these  matters  f 
That  is  the  question  we  have  to  determine. 
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The  provision,  quoted  from  the  preseDt  CoustitutioD,  ''  that  each 
Hoase  sliall  judge  of  the  qualificationB,  election  and  returns  of  its 
members,"  appears  in  every  State  Constitution  that  precedes  the 
present  one.  But  in  these  preceding  Constitutions  this  provision  is 
followed  by  the  words  (quoting) :  ^*  but  a  contested  election  shall  be 
determined  in  such  manner  as  shall  be  described  by  law." 

The  suppression  of  these  words  in  the  present  Constitution  is  not 
without  meaning  and  significance.  What  is  the  inference  to  be  drawn 
ftom  itf 

Evidently,  it  was  to  give  emphasis  to  the  declaration  that  each 
House  was  to  judge  of  the  qualifications,  election  and  returns  of  its 
members  by  stripping  it  of  any  restriction  or  condition  that  could 
limit  its  scope  or  impair  its  full  force,  and  to  make  each  House,  in 
truth  and  in  fact,  in  all  cases  and  under  all  circumstances,  the  judge 
and  the  sole  judge  of  all  matters  pertaining  to  the  election  of  its 
members. 

Those  qualifying  words  found  in  the  previous  Constitutions  were 
the  sole  warrants  for  contests  before  the  courts  relating  to  elections 
for  members  of  the  General  Assembly. 

In  1814  an  act  was  passed,  the  provisions  of  which  are  embodied  in 
Sections  1431, 14^12  and  1433  of  the  Revised  Statutes,  which  author- 
ized pleadings  before  the  courts,  inaugurating,  as  it  were,  contests  to 
be  subsequently  conducted  and  determined  by  the  Legislature,  and 
providing  for  the  taking  of  depositions  of  witnesses,  to  be  used  in 
such  contests,  etc.  It  is  under  these  provisions,  and  also  under  a 
proviso  in  Sec.  1386,  it  is  to  be  presumed,  that  this  proceeding  before 
us  for  review  was  instituted.  It  was  legislatitm  that  could  not  be 
deemed  objectionable  under  the  former  Constitutions,  but,  on  the  con- 
trary, might  be  construed  as  necessary  to  a  strict  conformity  with  the 
provision  referred  to,  looking  to  contested  elections  relating  to 
membership  in  the  General  Assembly. 

But  these  provisions,  and  none  others  that  we  can  find,  confer 
power  or  authority  on  the  judges  to  determine  the  contests  and 
adjudge  and  declare  the  result  of  the  elections  contested.  Nor  is  such 
power  claimed  by  the  judges  in  the  instant  case,  as  we  have  seen 
from  their  answers,  although  formally  invoked  by  the  contestants. 
The  only  law  cited  by  counsel  for  contestants  that  would  seemingly 
authorize  such  contests  before  the  courts  and  give  power  to  the  judges 
to  determine  them,  is  the  proviso  in  Sec.  1386,  R.  S.,  quoted  by  the 
counsel  in  his  brief,  and  which,  in  our  opinion,  has  no  reference  to 
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contests  for  the  Legislature^,  but  exclusively  relates  to  contested  elec- 
tions for  other  State  offices. 

If,  then,  as  it  seems  plain  and  even  conceded  by  all  parties,  there  is 
no  power  or  jurisdiction  in  the  courts  to  judge  and  decide  these  con- 
tests, but  the  duties  of  the  judges  in  such  cases  as  the  one  before  us  is 
to  be  directed  and  confined  to  the  taking  of  depositions,  or,  as  the 
judges  themselves  teim  it,  a  proceeding  simply  looking  to  the  perpetu- 
ation of  evidence,  what  will  be  the  character  of  the  functions  they  are 
to  exercise  in  this  instance  f  Evidently,  fto^  judicial.  This  has  been 
expressly  decided.  Redon  vs.  Spearing,  31  Ann.  122;  United  States 
vs.  Ferreira,  13  Howard,  40;  Elliott  vs.  Piersal,  1st  Peters,  341. 

If  the  services  or  acts  in  question  are  not  judicial,  such  as  do  not 
strictly  belong  to  their  office  or  duties  an  judges,  then,  in  rendering 
the  service  required,  they  could  be  viewed  in  no  other  light  than 
simply  as  commissioners.  See  same  authorities.  But  under  Act  92  of 
the  present  Constitution,  judges  are  forbidden  from  exercising  any 
functions  but  such  as  are  strictly  judicial. 

In  the  face  of  this  prohibition,  their  contemplated  acts,  even  in  the 
respected  dense  in  which  they  are  viewed  by  themselves,  are  in  contra- 
vention of  the  Constitution,  and  are,  therefore,  void. 

We  hold,  also,  that  the  law  invoked  as  justifying  this  proceeding  is 
absolute,  in  view  of  the  Constitution,  as  it  now  stands  unfettered  by 
any  restrictive  condition  touching  the  power  expressly  conferred  on  the 
Legislature  to  judge  of  the  election  of  its  members. 

Entertaining  these  views,  we  conclude  that  the  act.s  and  proceedings 
of  the  respondent  judges  complained  of  by  the.  relator  are  unwar- 
ranted and  illegal,  and  that  the  same  should  be  annulled  and  set 
aside,  and  the  prohibition  be  made  peremptory. 


40 

^U?^     ^  No.  10,142. 

Nellie  Folger  et  al.  vs.  Henry  Roos. 

A  decree  for  executory  proeeM  is  not  a  jiidf^ment  in  the  strict  sense  of  the  term.  It  decides 

nothing,  bnt  may  be  appealed  from. 
It  is  an  ex  parU  order  which  may  be  rendered  at  chambers  as  well  daring  vacation  as  dor* 

ing  term  time. 
Act  No.  86  of  1866  was  not  designed  to  prohibit  the  granting  of  sach  orders.  It  proposed  to 

continne  in  the  courts  the  power  of  hearing  and  determiniog  contradictorily,  dnring 

vacation,  motions  to  quash  conservatory  and  other  writs  on  the  face  of  papers  and  net 

on  the  meiits  and  suits  to  eject  tenants. 
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Act  86  of  1866,  ivhlch  purported  to  enlarge  the  powers  of  thecourta  of  New  Orleanii,  as  than 
oompoaed,  so  aa  to  authorize  the  bearing,  dnring  vacation,  of  motioua  to  qaash  certain 
writs  and  orders,  which  are  isnned  ex  parte,  has  no  reference  to  orders  of  seizare  and 
sale,  which  are  regulated  exclaaively  by  Art.  68  and  Articies  732,  et  seq.  of  the  Code  of 
Practice. 

APPEAL  from  the  Civil  District  Court  for  fehe  Parish  of  Orleans. 
Bssot,  J. 

W.  W.  HandUn  for  Plaintiff  and  Appellant. 
J<i8,  McConnell  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bebmudez,  C.  J.  This  is  a  petitory  action  by  the  widow  and  heirs 
of  Antonio  Palacio  to  be  recognized  as  the  owners  of  certain  real 
estate  and  allowed  the  rents  and  revenues  thereof  from  December  26, 
1879,  when,  it  is  charged,  the  defendant  took  wrongful  possession. 

The  main  defense  is,  that  the  property  was  acquired  by  the  defend- 
ant at  a  judicial  sale,  made  on  that  day,  which  divested  Antonio  Pa- 
lacio and  passed  his  title  to  the  defendant. 

The  plaintiff  retorting,  charges  that  the  sale  in  question  is  a  nul- 
lity, having  been  made  in  furtherance  of  an  order  for  executory  pro- 
cess, signed  on  September  4,  1879,  by  the  judge  of  a  district  court,  in 
New  Orleans,  during  vacatiorif  when,  under  the  law,  no  such  order 
conld  have  been  then  validly  granted. 

The  District  Court  heard  the  evidence  adduced  by  the  litigants  in 
support  of  their  conflicting  claims  and  dismissed  the  suit.  From  this 
judgment  the  plaintiff  appeals. 

In  order  to  establish  that  the  decree  for  executory  process  could  not 
have  been  signed  during  vacation  and  so  is  a  nullity.  The  plaintiff 
relies  on  Act  No.  86  of  1866  and  on  the  rulings  made  in  21  Ann.  306 
and  in  23  Ann.  488. 

The  act  declares  that  the  district  courts  of  New  Orleans  shall  be 
open  from  the  first  Monday  of  November  to  the  fourth  of  July,  anc 
shall  remain  open  all  the  year  for  criminal  and  probate  causes,  for 
granting  interlocutory  orders  and  writs  of  arresr,  habeas  corpus,  in- 
junctions, sequestrations,  attachments,  mandamus  and  provisional 
seizures  on  motions  to  quash  and  not  in  their  merits,  and  for  proceed- 
ings to  eject  tenants. 

The  rulings  in  the  two  cases  relied  on  are  to  the  effect  tliat  the  sign- 
ing of  a  judgment  is  a  judicial  act  and  cannot  validly  take  place  with- 
out the  consent  of  parties  out  of  term  time — i.  e.,  during  vacation.. 
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The  jadgruentB  thus  signed  were  judgraents  rendered  after  a  con- 
tradictory trial. 

A  decree  for  executory  process  is  not  a  judgment  in  any  sense  of  the 
wordy  within  the  meaning  of  the  authorities  cited,  for  it  decides  noth- 
ing, no  more  than  an  order  for  a  conservatory  writ  of  any  description. 
It  has  been  held  to  be  a  judgment  only,  so  far  that  an  appeal  lies  from 
it  in  a  proper  case. 

It  is  known  to  both  the  Spanish  and  French  systems.  See  Esoriche, 
Diccionario  de  legis  lacion  y  juridprudencia.  pp.  770,  819, 89.9,  979,  and 
Merlin  vol.  execution  par^. 

In  the  case  of  Mitchell  vs.  Logan,  34  Ann.  998  (1003),  we  took  pains 
to  show  that  it  lacks  the  elements  of  an  ordinary  judgment,  saying 
substantially  : 

It  is  not  preceded  by  a  citation ;  it  is  rendered  on  no  issue ;  it  ad- 
judicates to  plainti£f  no  right  not  secured  by  his  notarial  act;  itcreates 
no  judicial  mortgage  by  registry ;  it  authorizes  no  writ  for  the  differ- 
ences in  case  of  deficiencies  between  the  net  proceeds  of  the  sale  of 
the  mortgaged  property  and  the  amount  of  the  debt. 

Numerous  authorities  were  quoted  in  support  of  those  views,  one 
which  is  to  the  effect  that  an  executory  proceeding  is  not  properly  a 
suit,  but  merely  the  aid  of  judicial  power  to  give  force  and  effect  to 
what  is  equivalent  to  a  judgment  confessed.  Rousseau  vs.  Bourgeois, 
28  Ann.  186. 

It  is  therefore  strictly  no  judgment.  It  is  simply  an  ex  parte  order 
in  rem,  granted  at  chambers,  without  any  previous  hearing,  or  notice 
to  the  ostensible  owner  of  the  property,  directed  to  be  seized  and  sold^ 
to  satisfy  the  debt  acknowledged  in  the  authentic  form. 

In  the  case  of  Russ  vs.  Faust,  15  Aun.  477,  the  court  declared  that 
the  uniform  practice  is  to  issue  executory  process,  or  decrees  rendered 
and  signed  at  chambers. 

The  learned  counsel  for  the  plaintiffs  concedes  such  to  be  the  prac- 
tice and  the  jurisprudence;  but  he  distinguishes,  saying,  that  the 
practice  is  legal  when  the  decrees  are  rendered  and  signed  at  cham- 
bers, provided  this  is  done  in  term  time,  and  that  such  decrees  cannot 
be  thus  made,  out  of  term,  during  vacation,  because  of  the  provisions 
of  the  act  of  1866,  No.  86,  which  does  not  specify  that  such  decrees 
may  be  granted  between  the  day  of  the  adjournment  and  that  of  the 
reopening  of  a  New  Orleans  district  court,  and  which  enumerates 
what  judicial  proceedings  may  take  place  contradictorily  during 
vacation. 

This  is  a  fallacy  resulting  from  a  confusion  of  ideas  touching  the 
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purport  of  the  act  relied  on  and  from  a  too  narrow  conception  of  its 
meaning  and  object. 

The  purpose  in  view  was  to  enable  litigants  to  try  contradictorily 
with  adverse  parties,  during  vacation,  motions  to  quash,  on  the  face  of 
the  papers,  and  not  on  their  merits  and  suits  to  eject  tenants,  which 
otherwise  could  not  have  been  then  entertained ;  but  the  act  never 
was  intended  to  abridge  the  rights  of  parties  to  any  ex  parte  or  inter- 
locutory decrees  to  which  they  would  have  been  entitled  during  term 
time. 

Articles  63,  C.  P.,  has  an  immediate  bearing  on  the  subject. 

It  provides  that  where  the  hypothecated  propeity  is  in  the  hand  of 
the  debtor,  and  when  the  creditors,  besides  his  hypothecary  right,  has 
against  his  debtor,  a  title  importing  a  confession  of  judgment,  he  shall 
be  entitled  to  have  the  hypothecated  property  seized  immediately  and 
sold  for  the  payment  of  the  debt,  etc. 

The  word  immediately  was  not  inserted  in  the  law  for  a  useless  pur- 
pose. It  means  instantly,  without  delay,  at  any  time,  whether  within 
or  without  term,  and  must  receive  its  effect. 

The  Code  of  Practice  calls  the  fiat  in  cases  of  executory  process  an 
"  order  of  seizure."    C.  P.  735. 

Far  from  shutting  out  the  defendant  from  adequate  relief,  when  the 
claim  or  mortgage  cannot  be  enforced,  the  law  leaves  to  the  debtor  a 
door  wide  open  to  urge,  after  the  order  has  been  rendered,  defenses 
which  he  might  have  pressed  in  ordinary  cases,  only  he/ore  judgment. 

This  identical  question  of  the  validity  of  an  order  for  executory 
process  made  during  vacation,  was  raised  some  sixteen  years  ago  and 
was  very  summarily  treated  by  the  then  Court. 

See  Thompson  vs.  Storrs,  No.  2545,  unreported,  and  found  in  0.  B. 
42,  fol.  81,  decided  December  16, 1872. 

In  that  case,  the  very  authorities  relied  on  (21  and  23  Ann.)  were 
declared  to  be  wholly  inapplicable. 

The  order  attacked  having  been  seasonably  made,  the  objection  to 
its  validity  falls. 

This  conclusion  is  in  perfect  consonance  with  the  spirit  and  letter 
of  the  law  and  the  practice  and  is  eminently  conservative. 

Construing  the  judgment  of  dismissal  rendered  below,  as  one 
rejecting  plaintiffs'  demand. 

It  is  affirmed  with  costs. 


On  Application  for  Rehearing. 
POCH^,  J.    Plaintiffs'  counsel  makes  an  earnest  effort  to  induce  us 
to  reconsider  our  opinion  in  this  case. 
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The  confuBioD  in  h*B  mind  evidently  arifies  from  a  raigapprehension 
of  the  true  meaning  of  the  statute  under  which  he  has  rested.his  case* 

According  to  his  construction,  the  law  is  read  to  mean,  that  in  the 
absence  of  that  legislation,  the  district  conrts  for  the  city  of  New 
Orleans  were  at  that  time  powerless  to  issue,  in  vacation,  any  writs  of 
arrest,  habeas  corpup,  injunction,  seqnestration,  attachment,  man- 
damus and  provisional  seizure,  and  lience  he  argues  that  the  omission 
of  the  law-maker  to  include  orders  of  seizure  and  sale  in  the  enumera- 
tion of  the  orders  or  writs  which  those  courts  were  authorized  to  grant 
during  vacation,  must  be  construed  as  a  legislative  intent  tf*  prohibit 
the  issuance  of  such  orders,  at  any  time  between  the  fourth  of  July 
and  the  first  Monday  of  November. 

Bnt  such  is  not  the  purport  of  the  law.  It  nowhere  appears,  either 
in  th<»  title  or  the  body  of  the  statute,  that  the  Legislature  thereby 
intended  to  amend  or  otherwise  alrer  the  articles  of  the  Code  of 
Practice  which  treat  of  the  manner  of  issuing  the  various  wnts  and 
orders  hereinabove  enumerated,  and  under  which  such  writs  have 
always  been  issued  by  all  the  courts  in  this  State,  including  those  of 
the  city  of  New  Orleans,  in  chambers  and  out  of  term  time,  from  the 
very  beginning  of  our  judicial  history. 

The  statute  reads  as  follows :  ^*  The  courts  shall  be  opened  from 
the  fiist  Monday  of  November  to  the  fourth  day  of  July,  and  for 
criminal  and  probate  causes,  for  granting  interlocutory  orders  and 
writs  of  arrest,  habeas  corpus,  injunctions,  sequestrations,  attachments, 
mandamus  and  provisional  seizures,  on  a  motion  to  quash^  and  not  upon 
their  merits,  they  shall  remain  open  the  whole  year."  *  •  [Italics 
ours.] 

Its  title  is  *' An  act  to  amend  an  act  entitled  'An  act  relative  to 
district  courts  for  the  parish  and  city  of  New  Orleans,  approved 
March  29,  1865.'  " 

By  reference  to  the  latter  act,  it  appears  that  the  only  amendment 
which  was  proposed  by  the  amending  act  was  to  add  to  the  orders 
enumerated  the  two  writs  of  attachment  and  mandamus',  and  the  power 
of  trying  proceedings  instituted  by  a  landlord  for  the  possession  of 
leased  property,  which  features  were  not  contained  in  the  amended 
act,  and  also  to  shorten  the  session  of  the  conrts. 

The  manifest  purpose  of  the  legislation,  as  evidenced  by  both  acts, 
was  not  to  restrict,  but,  on  the  contrary,  to  enlarge,  the  powers  of  the 
courts  referred  to.  Under  the  rules  of  the  Code  of  Practice,  as 
uniformly  construed  in  jurisprudence,  it  is  clear  that  all  the  con- 
servatory writs  enumerated  in  the  act  were  issued  ex  parte  at  chambers 
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and  at  any  time  of  the  year.  HeDce  the  act  could  not  purport  to 
grant  a  power  already  in  legal  existence  and  which  had  been  exercised 
for  more  than  half  a  century.  But,  without  special  legislative 
authority,  the  courts  of  New  Orleans  were  without  power  to  try  and 
dispose,  in  vacation,  of  a  motion  to  quash  any  of  the  writs 
enumerated,  which  they  might  have  granted  during  such  vacation. 

The  ends  of  justice  required  that  the  defendant,  under  any  of  said 
writs,  which  might  have  been  wrongfully  issued,  shall  be  tm powered 
to  submit  the  question  to  judicial  test,  without  the  hardship  of 
waiting  until  November  following. 

The  sole  object  of  the  legislation  under  consideration  was  to  remedy 
that  evil,  and  under  it  the  courts  were  authorized  to  hold  sessions,  in 
order  to  hear  such  writs  on  a  motion  to  quashf  and  not  upon  tfteir 
merits.  Such  is  the  true  meaning  of  tiiat  statute,  and  it  tollows  that 
it  can  have  no  possible  reference  to  orders  of  seizure  and  sale,  which 
are  regulated  exclusively  by  Aits.  63  and  732,  et  seq.,  of  the  Code  of 
Practice.  They  are,  essentially,  ex  parte  orders,  which  are  admittedly 
issued  at  Chambers,  and  unquestionably  in  or  out  of  term  time.  Gum- 
ming vs.  Archinard,  1  Ann.  279. 

We,  therefore,  conclude  that  we  had  committed  no  error  in  our 
previous  opinion. 

Rehearing  refused. 


No.  10,189. 

State  ex  rel.  J.  A.  Shakespeare,  Mayor,  et  al.  vs.  Judge  Civil 
District  Court,  Division  E. 

An  application  for  a  proJiibition.  asked  to  isaae  to  a  eonrt  which  is  charged  with  asarpa- 

tion  of  joriftdiction,  or  exceeding;  its  powers,  will  not  be  entertained  anless  an  exception 

has  been  made  to  its  jarisdiotion  and  has  been  overraled . 
Mandamus  does  Lot  lie  to  compel  a  suspensive  appeal  from  an  order  in  limine^  granting  an 

injunction,  unless  after  exhaastion  of  adequate  means  to  dissolve  and  the  act  enjoined, 

if  committed,  would  cause  irreparable  ipjury. 

\   PPLTCATTON  for  Proliibition  and  Mandamus. 


40  007 
46  176 


40  CO? 
47  1601 


40  607 
48  1449 


40  «II7 
104  805 

I  40  807, 
|105_376| 

,tt  «07| 
^20  876 


Carleton  Hvnty  City  Attorney,  for  the  Relator : 

Cites  the  following  anthoritics:  Art.  C.  P.  846;  State  ex  rel.  Logan  v«.  Thinl  Dftitrict  Conrt 
of  NewOrlean,  16  Ann.  186:  State  ex  rel.  Michand  vs.  Judge  Fonith  District  Conrt, 
20  Ann.  339;  Act  18  of  1886,  Stat^  ex  rel.  Walker  vs.  Jadge,  39  Ann.  13S;  Livessoy's 
case,  34  Ann  741 ;  39  Ann.  540 ;  R.  R.  Co.  vs.  Mayor  and  Council,  39  Ann.  131  ;  Mar- 
rero  vs.  Barker,  33  Ann.  303;  Art.  566,  C.  P.;  14  Ann.  59:  16  Ann.  396  ;  Brotissard  ra. 
Jadge,  39  Add*  395. 
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The  opinion  of  the  Court  was  delivered  by 

Bebmudez,  C.  J.  This  is  an  application  for  a  prohibition  and  for  a 
mandamus  J  coupled  with  a  prayer  for  a  certiorari,  for  the  transmissior 
to  this  Court  of  the  proceedings  below. 

Tiie  complaint  is  that  the  district  judge  has  usurped  jurisdiction  in 
issuing  against  the  relator  and  his  executive  subordinates  an  injunc- 
tion to  prevent  him  from  executing  Act  No.  18  of  1886,  known  as  the 
''Sunday  law,"  at  a  public  entertainment  proposed  to  be  had  on 
Sunday,  the  20th  of  May,  instant,  at  the  ''  Fair  OroundSf'^  in  this  city ; 
that  relator  moved  to  set  the  injunction  aside  on  the  ground  that  the 
court  had  no  jurisdiction  ratione  materia  to  entertain  the  application 
on  which  the  writ  was  allowed ;  that  f^aid  motion  was  denied  hearing, 
and  the  injunction  remains  in  full  force  and  effect. 

The  relator  further  charges  that  he  applied  for  a  suspensive  appeal 
from  the  order  of  injunction,  and  that  the  same  was  denied. 

Hence,  the  relator  prays  that  the  district  judge  be  prohibited  from 
taking  cognizance  of  the  case,  and  in  the  alternative,  that  a  mandamus 
issue  to  him  to  grant  the  appeal  asked. 

The  district  judge  makes  return  to  justify  his  action  in  the  premises. 

It  appears  that,  before  granting  the  injunction  complained  of,  the 
district  judge  caused  a  rule  to  be  taken,  by  the  parties  asking  it,  on 
the  defendants  in  the  case,  the  Mayor  et  als.,  to  show  cause  why  the 
injunction  should  not  be  granted;  that  the  Mayor  made  a  written 
answer,  in  which  it  is  not  charged  that  the  court  had  no  juris- 
diction ;  that  after  hearing,  the  court,  for  reasons  assigned,  granted 
the  order  prayed  for,  and  that  under  it  the  writ  issued. 

It  also  appears  after  this  was  done,  the  defendant  took  a  rule  to 
dissolve  the  injunction  on  the  ground  of  want  of  jurisdiction  ratione 
materia f  asking  that  the  matter  be  submitted  and  determined  at  once. 

The  district  judge  declined  taking  immediate  action,  and  made  the 
rule  returnable  on  the  13th,  tliree  days  after  the  application  for 
relief,  now  under  consideration,  bad  been  filed  here. 

When  the  present  application  was  argued  and  submitted,  the  objec- 
tion to  the  jurisdiction  had  not  been  acted  upon.  It  is  established  by 
the  jurisprudence  of  this  Court  that  no  application  for  a  prohibition 
can  be  entertained  until  after  a  plea  to  the  jurisdiction  of  the  lower 
court  has  been  urged  and  overruled. 

The  cases  in  which  this  has  been  held  are  so  numerous  that  it  would 
be  cumbersome  to  enumerate  them  all.  V.  29  Ann.  306;  37  Ann.  845 : 
38  Ann.  569,  920. 
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I. 

The  Dext  qnestioD  to  be  considered  is :  Whether  a  mandamus  lies  to 
compel  a  judge  to  grant  a  suspensive  appeal  from  an  order  made  by 
him  in  limine  directing  the  writ  to  issue. 

There  is  no  doubt  that  such  appeal  lies,  in  an  appealable  case,  from 
any  interlocutory  ^lecrce  therein  rendered,  the  execution  of  which 
may  cause  the  party  afifected  thereby  an  irreparable  injury ;  bnt  we 
were  not  informed  of  any  case  in  which  it  has  been  held  that  an  order 
in  liminej  granting  an  injunction,  belongs  to  that  class  of  decrees.  On 
the  contrary,  it  has  been  pointedly  held  that  the  suspensive  appeal 
will  not  lie  directly  from  such  an  order,  at  least,  without  clear  show- 
ing that  such  decree  must  of  itself  work  an  irreparable  injury.  State 
ex  rel.  Doullut  vs.  Judge,  29  Ann.  869. 

It  must  be  admitted  that  an  appeal  on  the  merits  of  the  case  would 
afford  no  adequate  remedy,  as  the  controversy  can  be  decided  only 
after  the  20th  of  May  shall  have  passed;  but  it  is  apparent  that  the 
complainant  has  not  exhausted  his  opportunities  for  prompter  relief  in 
the  lower  court. 

He  was  entitled  to  move  for  the  dissolution  of  the  injunction,  and 
he  has  actually  made  a  motion  to  that  effect  which  was  pending  and 
undetermined  in  the  lower  court  when  he  applied  for  relief  here. 

Non  constat  that  the  district  judge  has  not,  or  will  not,  on  hearing, 
dissolve  the  injunction,  and  thus  leave  relator  without  any  ground  of 
complaint. 

We  cannot,  under  such  circumstances,  listen  to  the  premature 
appeal  to  our  supervisory  jurisdiction. 

It  is,  therefore,  ordered  and  decreed  that  the  application  herein  be 
dismissed,  with  costs. 


No.  10,068. 
John  Paslky  vs.  Ann  McConnell.— Ann  McConnell  vs.  John 

Pasley. 
(Cumulated.) 

iDaecDracies  in  a  motion  of  appeal,  in  the  bond  and  in  tlie  certificate  of  tlie  clerli, 
amounting  at  most  to  clerical  errors,  are  not  sufficient  to  justify  the  diamisaal  of  an 
appeal,  if  the  proceedinga  are  otherwise  sufficient  to  identify  the  appeal  with  the  judg- 
ment complained  of,  with  legal  certainty. 
The  rights  of  litigants  cannot  be  jeopardized  by  slight  inaccuracies  of  their  counsel,  or  by 
the  incompetency  of  clerks. 

39 


40    6091 
117    »78, 


40    6oa 

119     964 
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In  fartherance  of  the  ends  of  justice,  a  case  will  be  remanded  to  enable  a  plaintiff*  to  amend 

so  M  to  set  forth  more  explicitly  his  cause  of  action. 
A  Judgment  in  a  case  in  which  a  cause  of  action  was  not  set  forth,  because  it  had  then  no 

existence,  cannot  constitute  res  judicata, 

APPEAL  from  the  Civil  District  Court,  Pariah  of  Orleans. 
Voarhies  J. 


W.  8.  Benedict,  E.  C.  Cage  and  D.  B.  H.  Chaffe  for  Plaintiff  and 
Appellant. 

J,  J%niony  and  J,  Magoni  for  Defendant  and  Appellee. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

PocHJ^,  J.  The  grounds  of  the  motion  will  be  better  understood  by 
a  reference  to  the  proceedings  whicli  preceded  and  led  up  to  the 
judgment  appealed  from. 

Pending  a  devolutive  appeal  to  this  Court  from  a  large  moneyed 
judgment  rendered  against  the  defendant  in  the  suit  entitled  '*  Ann 
McConnell  vs.  John  Pasley/'  execution  was  issued,  and  the  plaintiff  in 
suit  became  the  adjudicatee  of  considerable  property  seized  in  said 
execution.  On  trial  of  the  appeal,  the  final  judgment  of  this  Court 
reduced  very  materially  the  amount  of  the  judgment  appealed  from, 
in  fact  to  a  sum  less  than  one-half  of  the  price  of  adjudication  ua  tlie 
property  of  the  seized  debtor  to  the  seizing  creditor. 

John  Pasley  then  brought  a  suit  for  the  nullity  of  the  sale  in  execu- 
tion  of  his  property  as  hereinabove  stated,  but  he  was  defeated.  38 
Ann.  470. 

He  then  had  recourse  to  another  action,  with  the  object  of  enjoining 
Mrs.  McConnell  as  purchaser,  and  her  transferrees,  of  the  property  in 
question,  from  interfering  with  said  property,  which  he  therein  claimed 
as  his  own,  and  from  taking  possession  thereof. 

This  is  the  suit  hereinabove,  entitled  ^' John  Pasley  vs.  Ann 
McConnell,"  No.  18,001,  Division  **  B,"  to  which  it  had  been  allotted 
as  an  original  suit. 

In  that  court,  the  cause  was  on  an  exception  to  the  jurisdiction  of 
the  court,  transferred  to  Division  *'C,"  where  the  original  suit  was 
pending,  and  of  which  the  present  action  was  held  to  have  been  an 
incident;  a  proceeding  to  regulate  the  execution  of  the  judgment. 
In  the  latter  court  it  was  cumulated  with  the  original  suit,  and  it  was 
dismissed  on  an  exception  of  res  adjudicata. 

The  present  appeal  was  taken  from  that  judgment. 
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I. 

In  drawing  their  motion  of  appeal,  counael  for  appellant  headed 
it  with  the  title  of  the  salt  entitled  and  numbered,)'' John  Paaley  va. 
Ann  McConnell,  No.  18,001,^'  only  -,  and  that  incident  farniahed  the 
tlrat  ground  of  appellee^a  motion  to  dismias. 

It  would  unqueaciouably  have  been  aafer  and  more  regular  for 
couuael  to  have  adopted  the  identical  title  which  headed  the  judgment 
appealed  from,  and  which  heads  the  opinion;  but  that  irregularity  ia 
not  aufficient  to  vitiate  the  motiou  or  the  order  of  appeal,  aa  both 
leave  no  doubt  as  to  the  precise  judgment  from  wiiich  the  appeal  was 
intended. 

Both  titles  appear  defective  and  illogical.  Either  the  new  proceed- 
ing waa  a  part  or  an  incident  of  the  main  or  origin  il  auit,  or  it  was  an 
independent  original  action.  If  the  former,  then  the  new  title  should 
have  been  dropped  or  merged  in  the  original  auit ;  if  the  latter,  then 
the  cumulation  J  as  it  ia  called,  waa  erroneoua.  But  neither  error  could 
in  juatice  be  attributed  to  appellant. 

Hia  motion  conveya  all  the  information  neceaaary  to  identify  hia 
appeal  with  the  judgment  complained  of. 

II. 

From  appellant'a  petition  it  appears  that  there  were  aeveral  defend- 
ants in  hia  proceeding,  and  hence  in  some  parta  of  the  record  hia 
action  ia  entitled  ''John  Paaley  va.  Ann  McConuell  e^  a2».,"  whereaa, 
in  hia  motion,  he  omitted  the  worda  et  als.  That  i&  the  aubject  of  the 
aecond  ground  of  the  motion  to  diamiaa,  whence  it  ia  argued  that  all 
the  defendanta  have  not  been  cited. 

But  the  motion  was  made  in  open  court,  and  therefore  no  citation 
waa  needed ;  and  all  partiea  to  the  proceeding,  who  were  not  appel- 
lanta,  became  appellees,  if  there  waa  an  appeal  at  all ;  and  we  have 
already  ahown  that  the  motion  waa  aubatantially  aufflcient  to  bring  up 
the  appeal.    It  cannot  be  deatroyed  by  a  clerical  error. 

III. 

It  ia  next  contended  that  the  appeal  bond  ia  radically  defective, 
becauae  it  recitea  that  the  appeal  ia  taken  from  the  judgment  in  the 
auit  of  John  Paaley  va.  Ann  McConnell,  No.  2452,  an  entirely  different 
auit  from  that  described  in  the  motion  and  in  the  order  of  appeal. 

In  thia  aasertion  appelleea  are  mistaken  ;  the  recital  ia  aa  followa  : 
''  Whereaa,  the  above  bounden  John  Paaley  has  thia  day  filed  a 
motion  of  appeal  from  a  fiuil  judgment  rendeied  againat  him,  in  the 
suit  of  John  Paaley  va.  Ann  McConnell  et  ala..  No.  2452,  Civil  District 
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Court,  cumulated  with  No.  18,001  of  the  Civil  District  Court  for  the 
parish  of  Orleans,  on  the  dOth  day  of  May,  1887,  and  signed  on  the  3d 
day  of  June,  1887." 

Hence  it  appears  that  the  only  error  of  the  recital  consists  in  trans- 
posing the  numbers  of  the  two  proceedings.  But  otherwise  the  bond 
is  fully  identified  with  the  motion  of  appeal  and  with  the  judgment 
appealed  from.  The  irregularity  is  not  of  such  gravity  as  to  defeat 
appellees  in  an  action  on  the  bond. 

IV. 

The  fourth  and  last  ground  of  the  motion  rests  on  a  complaint 
levelled  at  the  clerk's  certificate,  in  which  he  erroneously  makes  "  John 
McGonnell  defendant  in  the  suit  in  which  ''Ann  McConnell*'  is 
plaintiff;  but  the  certificate  recites  that  the  transcript  refers  to  a 
judgment  rendered  in  matters  numbered  respectively  Nos.  18,001 
and  2452. 

That  is  sufficient  to  show  that  there  was  merely  a  clerical  error  in 
OTie  of  the  titles,  especially  as  one  of  the  suits  is  correctly  described. 
The  whole  record  is  a  bungle,  in  which  one  error  is  engrafted  on 
another,  but  none  sufficient  to  justify  the  dismissal  of  the  appeal. 
Courts  can  and  must  deplore  such  careless  and  inartistic  work  eman- 
ating from  officers  whose  labors  should  be  characterized  by  neatness 
and  precision,  but  they  are  forbidden  by  a  sense  of  justice  to  deny  the 
-  rights  of  an  appell9.nt,  on  account  of  tbe  inaccuracies  of  his  counsel, 
or  of  the  unpardonable  negligence  or  ignorance  of  a  ministerial 
officer.  Eschert  vs.  Harrison,  29  Ann.  860;  Granger  vs.  Reid,  36 
Ann.  845. 

It  is,  therefore,  ordered  that  the  motion  to  dismiss  this  appeal  bo 
overruled  at  the  costs  of  appellees. 

Todd,  J.,  absent. 


On  thk  Mkrits. 

Bermudkz,  C.  J.  The  only  question  to  be  decided  in  this  contro- 
versy is,  whether  the  adjudication  made  by  the  sheriff  to  Mrs.  McCon- 
nell of  certain  property  in  the  name  of  John.  Pasley,  in  1883,  shall  or 
not  be  rescinded,  on  account  of  non-payment  of  the  price,  $9500. 

Mrs.  McConnell  contends  that  Jobn  Pasley^s  petition  discloses  ne 
cause  of  action,  and  that  his  right  to  ask  the  nullity  of  the  sale,  was 
finally  abjudicated  upon  adversely  to  him,  and  that  the  matter  is  for- 
ever finally  set  at  rest. 

From  a  judgment  sustaining  those  defenses,  Pasley  has  appealed. 
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It  is  aDDeceasary  to  Btate  the  uatare  of  the  differences  of  the  par- 
ties. They  are  of  long  standing  and  may  be  gathered  from  the  opin- 
ions of  this  court  to  be  found  in  86  Ann.  703,  986 ;  37  Ann.  552,  and  in 
39  Ann.  p.  — . 

For  the  purposes  of  the  present  litigation  it  will  suffice  to  make  the 
following  statement : 

In  1882,while  Mrs.  McConnell  held  a  judgment  foi  $14,660.59  against 
Pasley,  and  while  the  case  was  pending  in  this  coui*t  on  a  devolutive 
appeal,  Mrs.  McConnell  caused  property  of  Pasley  to  be  seized  and 
offered  for  sale  and  became  the  adjudicatee  thereof  for  $9500. 

Subsequently  the  judgment,  to  satisfy  which  the  sale  had  been 
made,  was  reduced  to  $2980  by  this  court. 

Taking  advantage  of  the  word  reversed,  found  in  the  decretal  part  of 
the  judgment  making  this  reduction  and  actiug  on  the  theory  that  by 
the  reversal  of  the  judgment  for  $14,660.59,  the  adjudication  made  in 
execution  of  it  was  a  nullity,  Pasley  brought  suit  to  have  that  adjudi- 
cation annulled,  but  failed  in  his  attempt.  This  Court  maintained  the 
abjudication,  but  recognized  Pasley 's  riglits  to  recover  eventually  tlie 
excess  of  the  price  over  the  amouut  of  Mrs.  McConneirs  reduced  judg- 
ment. 

The  concluding  portion  of  the  opinion  reads : 

**  A9  this  action  presents  no  feature  of  a  claim  for  the  price,  or  of  the 
resolutory  action  for  its  non-payment,  but  eeeks  solely  the  nullity  of 
the  adjudication,  we  have  no  occasion  to  discuss  such  question  now,  or 
the  rights  of  Mrs.  McConnelPs  transferrees.  We  simply  determine 
that  the  present  action  cannot  be  maintained."    38  Ann.  476. 

In  the  course  of  other  controversy  between  the  same  parties,  this 
Couit  subsequently  said,  alluding  to  the  decision  just  mentioned  : 

''There  was  no  express  reservation  to  plaintiff  (Pasley)  of  the  right 
to  sue  for  the  rescission  of  the  sale  for  non-payment  of  the  price  of 
adjudication  of  the  property  or  for  the  surplus  of  the  proceeds  of  sale ; 
but  there  is,  in  our  opinion,  a  clear  intimation  to  the  effect  that  suit  of 
either  character  might  be  brought."    39  Ann.  p.  — . 

Grounding  himself  upon  what  had  thus  been  said,  Pasley  brought 
the  present  proceeding  for  the  rescission  of  the  sale  for  the  non-pay- 
ment of  the  price  of  a^udication. 

He  has  joined  as  parties  to  tlie  suit  certain  persons,  the  children  of 
Mrs.  McConnell.  to  whom  he  alleges  that,  for  the  purpose  of  prevent- 
ing him  from  recovering  the  property,  Mrs.  McConnell  has  made  a 
simulated  title. 

It  is  to  this  action  that  Mrs.  McConnell  and  her  co-defendants  have 
set  up  the  exceptions  of  no  cause  of  action  and  of  res  judicata. 
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I. 

There  is  no  doubt  that  the  petition  does  not  set  forth  expressly ,  so 
as  to  repel  any  misconstraction,  what  is  really  the  cause  upon  which 
the  relief  sought  is  demanded ;  but,  from  the  circumstance  that  the 
plaintiff  hns  averred  the  judgment  invoked  as  res  judicata  and  has 
annexed  a  copy  of  it  to  his  petition,  it  may  be  inferred  that  the  cause 
of  action  is,  that  the^plaintiff  has  called  upon  the  defendant  for  the 
payment  of  the  excess  of  the  price  of  adjudication  and  that  tlie  de- 
fendant has  refused  to  pay  it. 

Under  the  opinion  and  decree  in  the  case  alluded  to,  this  was  the 

only  relief  left  the  plaintiff. 

XL 

The  suit  resting  on  such  a  cause  of  action,  it  is  clear  that  as  thiA 
cause  had  not  previously  been  averred,  it  could  not  be  and  was  not 
passed  upon  by  the  judgment  invoked  to  constitute  res  judicata. 

Under^the  circumstances,  we  think  that,  in  furtherance  of  the  ends 
of  justice,  the  case  ought  to  be  remanded  to  enable  the  plaintiff  to 
state  specifically  that  payment  of  the  excess  of  the  price  of  adjudica- 
tion has  been  demanded  and  declined. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed;  and  it  is  now  ordered  "[and  decreed  that  the  exceptions 
be' overruled,  and  that^this  case  be  lemanded,  with  leave  to  plaintiff  to 
amend^his  petition  in  accordance  with  the  views  herein  expressed  and 
to  be  further  proceeded  with  according  to  law,  appellees  to  pay  costs, 
from  the  filing  of  the  exceptions  including  those  of  appeal,  future  coats 
to  abide  the  final  determination  of  the  suit. 


AKGUBD  AND  DEfERlflNED  IK  THE 
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JUDGES  OF  THE  COURT : 


Hon.  Edward  Bebmxtdez,  Chief  Justice. 
Hod.  F6lix  P.  PoOH<:, 

Hon.  ROBBET  B.  Todd,        f  ^,,,^^,  j^^-^^^ 
Hon.  Charles  E.  Fbnner,  f 
Hon.  Lynn  B.  Watkins, 


No.  1199. 

Succession  of  L.  M.  Osborn. 

On  Opposition  to  Account  of  Administrator. 

Adrances  clearly  proved  to  have  been  need  for  to  other  than  plantation  parpoaes,  cannot 

be  allowed  a  privilege. 
For  servioes  rendered  by  counsel  in  the  settlement  of  a  snocession  in  which  there  was  little 

or  no  litigation,  the  assets  realising  some  16000,  an  allowanoe  of  |300  is  ample,  and  will 

not  be  increased. 
Arendor  of  real  estate  is  entitled  to  a  privilege  for  the  payD.ent  of  the  nnpaid 'price. 

which  exists  nntilit  has  been  relinqaished,  or  the  debt  satisfied,  or  prescription  has  ran 
The  abandonment  need  not  be  in  absolate  terms.    It  is  enough  if  it  can  be  inferred  from 

the  acts  of  the  parties  that  the  vendor  intended  to  waive  his  rank  in  favor  of  another 

and  subordinate  his  claims,  in  order  to  secure  payment  of  the  latter  by  preference  over 

himself     What  surpluH,  if  any.  remains  thereafter  accrues  to  the  vendor. 

ICr.  Justice  Poch6  was  absent  during  the  term  on  acconnt  of  iUn  as. 
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APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
BichardsoHj  J. 

C.  J,  dt  J,  8.  Boatner  for  the  Admiuistrator,  Appellant. 
Stubbs  dt  Busaell  for  Opponent  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  In  the  distribution  of  the  funds  of  this  succession 
the  District  Court  disallowed  certain  advances  which  the  adminis- 
trator, in  his  individual  capacity,  claims  to  have  made  for  the  working 
of  the  plantation  of  the  deceased.  The  court  reduced  the  amount 
claimed  by  the  counsel  of  the  administrator  for  their  services  in 
settling  the  succession,  and  ordered  a  mortgage  creditor  to  be  first 
paid  out  of  the  proceeds  of  the  property.  It,  besides,  admitted  the 
claim  of  an  opponent,  which  is  conceded  to  be  due. 

The  parties  aggrieved  by  this  judgment  now  appear  and  complain 
that  it  is  erroneous. 

I. 

The  first  complainant  is  the  administrator,  in  his  own  name.  He 
charges  that  the  district  judge  has  erred  in  rejecting  his  claims  for 
$244.35,  which  he  had  advanced  Osborn  for  taxes,  insurance  and 
notarial  fees. 

The  district  judge  considered  that  the  amount  disbursed  was  not 
advanced  for  purposes  connected  with  the  cultivation  of  the  crop, 
and,  therefore,  was  not  secured  by  privilege. 

It  is  not  claimed  that  it  is  not  so,  but  it  is  alleged  that  although  the 
advances  were  not  used  for  such  purposes,  they  are  secured  by  privi- 
lege, as  the  party  advancing  cannot  be  expected  to  control  the 
disposition  of  the  cash  advanced  by  him  for  that  object. 

Pretermitting  the  question  as  to  what  extent  the  advancer  of  supplies 
and  cash  is  bound  to  follow  the  actual  application  in  order  to  preserve 
his  privilege,  it  is  sufficient  to  say  that  the  judge  a  quo  disallowed  all 
such  as  were^'clearly  proved  to  have  been  diverted  to  other  than 
plantation  purposes,  and  that  we  see  no  reason  to  interfere  with  his 
finding. 

IL 

The  next  matter  to  be  considered  is  the  fee  of  counsel.    There  was 
no  evidence  adduced  in  support  of  the  amount  placed  on  the  account.  , 
Possibly  none  was  necessary  under  the  circumstances  of  the  case. 

On  this  subject  the  district  judge  says  that  it  appears  to  have  been 
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no  litigation,  except  what  has  arisen  on  the  opposition  to  their 
account,  which  has  been  provoked  by  ignoring  the  Brooks'  claim  and 
appropriating  proceeds  of  the  plantation  to  the  Scottish  American 
Mortgage  Company. 

The  net  amount  realized  and  proposed  to  be  distributed  is  $5975.71. 
He  accordingly  reduced  the  allowance  to  $300. 

The  services  rendered  in  the  litigation,  touching  the  distribution, 
did  not  necessatily  enure  to  the  benefit  of  the  estate,  for  of  what 
concern  was  it  to  the  succession  that  the  mortgage  company  ranked 
or  not  Brooks,  the  vendor,  or  that  McLaiu,  individually,  was  or  not 
entitled  to  a  privilege  for  the  amount  of  advances  which  he  claimed 
to  have  made. 

We  find  no  error  in  the  conclusion  of  the  district  judge. 

III. 

The  subject  uow  to  be  considered  is  whether  Brooks,  an  opponent, 
is  entitled  to  be  paid  the  amount  which  he  claims  is  \due  him  8S 
vendor,  by  preference  over  the  mortgage  company  before  alluded  to. 

It  appears  that  Brooks  had  sold  to  Osborn  the  plantation  in  ques- 
tion for  $6000,  one- third  cash  and  the  rest  equally  at  one  and  two 
years;  and  that,  when  part  of  the  debt  or  credit  matured,  Osborn 
undertook  to  borrow  from  the  company  a  certain  sum  of  money. 

The  company  would  not  agree  to  make  the  loan,  unless  payment  of 
it  was  secured  by  first  rank  on  the  property. 

Hence,  a  notarial  act  was  executed,  in  which  it  is  declared  that,  in 
order  to  assist  Osborn  in  raising  the  money.  Brooks  authorizes  the 
recorder  to  cancel  and  erase  his  mortgage  to  the  extent  of  $2,500,  and 
to  enter  on  his  records  his  waiver  of  rank  in  favor  of  the  mortgage 
company,  it  being  his  intention  to  cancel  the  same  so  far  as  the 
payment  is  made,  and  to  waive  the  rank  of  his  mortgage  for  the 
balance  only  in  favor  of  said  company  and  the  owners  and  holders  of 
the  notes. 

The  money  raised  by  the  loan  was  received  by  Brooks,  and  the 
notes  which  he  held  credited  for  as  much. 

The  contention  now  is  that,  while  he  waived  his  mortgage,  he  did  not 
abandon  his  privilege  as  vendor,  which  exists  by  operation  of  law  so 
long  as  it  has  not  been  formally  relinquished,  and  that,  as  he  has  done 
so  as  to  his  mortgage  only,  he  ranks  as  such  with  the  company. 

No  doubt  the  authorities  are  in  that  seose  ;  but  the  issue  is  not  one 
of  law,  but  one  of  fact,  on  this  subject. 

It  is  manifest  to  our  minds,  as  it  was  to  that  of  the  district  judge, 


618  SUPREME  COURT  OF  LOUISIANA. 


I  48  1015 


State  T8.  Cload,  alias  Clark. 

that  the  intention  of  Brooks  was  to  forego,  and  that  he  did  give  np, 
whatever  encumbrance  secured  his  debt  on  the  property,  in  order  to 
induce  the  company  to  loan  the  amount  which  it  loaned  and  which  he 
received. 

It  is  no  defense  to  say  that  he  was  not  paid  the  $2500,  but  that  he 
received  onl^  $2239.50.  Tlie  record  shows  that  he  has  acknowledged, 
in  writing,  to  have  received  the  $2500.  There  is  neither  charge  nor 
proof  that  the  receipt  was  fraudulently  procured,  and  it  appears  to  be 
his  voluntary  act  Had  he  chosen,  he  might  still  have  received  less, 
and,  even  without  any  consideration,  have  yielded  altogether  the 
security  in  his  favor  for  the  payment  of  his  claim.  ^ 

However,  as  the  waiver  and  subordination  were  made  exclusively 
in  favor  of  the  moitgage  company.  Brooks  would  be  entitled  to 
receive  what  would  remain  of  the  proceeds  after  paying  what 
privileged  claims  are  to  be  satisfied  out  of  them,  superadding  thereto 
that  of  the  mortgage  company. 

We  understand  that  the  district  judge  has  thus  ruled. 

IV. 

The  claim  of  Chambliss,  an  opponent,  was  allawed  below  and  is 
recognized  here.     It  must  so  remain. 

It  is,  therefore,  ordered  and  decreed  that  tiie  judgment  appealed 
from  be  affirmed  with  costs. 


S.Sl?!  No.  1191 


The  State  of  Louisiana  v?.  John  Cloud,  alias  Clark. 

An  appeal  made  retainable  on  the  suggestion  of^the  appellant  at  an  improper  place  and  at 
an  improper  time,  will  be  dismissed. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Bead,  J. 


J".  C.  Gihbiff  District  Attorney,  for  the  State,  Appellee. 
A.  E.  Mitchell  t'oT  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Todd,  J.  The  defendant  appeals  from  a  sentence  of  nine  months* 
imprisonment  at  hard  labor,  having  been  convicted  of  inflicting  a 
wound  lees  than  mayhem  upon  one  Narcisse  Hulin. 
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There  Ib  a  motion  on  the  part  of  the  State  to  dismiss  the  appeal  on 
the  ground : 

'^  That  the  appeal  was  not  made  returnable  within  the  time  nor  to 
the  place  required  by  law." 

The  order  granting  the  appeal  was  rendered  on  the  15th  of  May, 
1888,  and  the  appeal  made  returnable  to  Monroe  on  the  first  Monday 
in  June,  and  at  the  suggestion  of  the  defendant's  counsel. 

The  law  prescribes  (quoting) :  ^' All  appeals  shall  be  made  return- 
able to  the  Supreme  Court  within  ten  days  after  granting  the  order  of 
appeal,  wherever  the  Court  may  be  in  seseion  on  return  day."  Sec.  4, 
Act  30  of  1878. 

At  the  date  of  said  order  of  appeal  and  more  than  ten  days  there- 
after, this  Court  was  in  session  in  the  city  of  New  Orleans. 

The  order  was,  therefore,  rendered  in  contravention  of  law.  32 
Ann.  363  ;  36  Ann.  865  ;  38  Ann.  33. 

It  is,  therefore,  ordered  that  the  appeal  be  dismissed. 


No.  1192. 
Thb  Statk  of  Louisiana  vs.  Martin  Granger. 

An  appeal  inad«  returnable  on  the  suggestion  of  the  appellant  at  an  improper  place  and  at 
an  improper  time,  will  be  dismissed. 

APPEAL  from  the  Fourteenth  District  Court,  Parish  of  Calcasieu. 
Beady  J. 


J.  C.  QihhSj  District  Attorney,  for  the  State,  Appellee. 
B,  L,  Belden  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

TopD,  J.  The  defendant  appeals  from  a  sentence  of  twelve  months^ 
imprisonment  at  hard  labor,  imposed  under  the  conviction  of  the 
larceny  of  a  cow. 

There  is  a  motion  to  dismiss  the  appeal  on  the  same  ground  urged 
in  the  case  1191,  just  decided.  That  case  is  identical  with  this,  and 
for  the  reasons  assigned  for  the  dismissal  of  the  appeal  in  that  case, 
the  motion  to  dismiss  must  also  prevail  in  the  instant  case.  The 
appeal  is,  therefore,  dismissed. 
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Lehman,  Abrahsni  &  Co.  vs.  Worley. 

No.  1J96. 
Lehman,  Abkauam  &  Co.  vs.  A.  T.  Worley,  Administrator. 

The  law  makes  it  the  imperative  duty  of  admiDistratora  of  sacceasione  to  eee  to  and  pro* 
vide  for  the  payment  of  succeeaion  debts,  and,  when  necessary,  to  provoke  theasle  of 
the  property,  movable  and  immovable,  for  that  purpose. 

This  duty  cannot  be  paralyzed  by  the  mere  jadicial  denial  by  an  heir  that  the  debta  ao. 
knowledjced  by  the  administrator  are  truly  due. 

In  order  to  restrain  the  execution  of  an  order  of  sale  provoked  to  pay  debts,  an  beit  mast 
not  merely  allege,  but  prove,  that  the  debts  do  not  exist. 

The  law  dors  not  forbid  the  sale  of  succession  property  in  I  he  sommer  lime,  and  the  pro- 
bate Judj^e  having,  in  the  exercise  of  his  discretion  ordered  the  sale,  we  have  no  author- 
ity, on  such  er«/und,  to  interfere. 

A    PPEAL  from  the  Sixth  District  Court,  Parish  of  Morebous*. 
I\     Ellis,  J. 

R,  B,  Todd  J  Jr.  J  for  Plaintiffs  aud  Appellants. 
Btisgey  d£  Naff  for  Defendant  and  Appellee: 

1 .  When  a  successiou  owes  debts  and  there  is  no  cash  with  which  to  pay  them,  it  is  pvoper 
for  the  administrator  to  present  a  list  of  allowed  debts  to  the  Court  and  obtain  an  order 
to  sell  property  to  pay  debts.  15  Ann. 641 ;  38  Ann.  206,  633;  3.3  Ann.  S44 ;  33  Ann.  466  : 
C.  C.  1668,  1670. 

t .  Money  being  scarce,  or  the  market  being  dull,  is  no  legal  reason  why  a  sale  of  succession 
property  to  pay  debto  should  be  enjoined  by  a  residuary  heir^,  the  sale  must  be  made 
when  the  necessity  for  it  occurs,  regurciless  of  the  condition  of  the  market. 

t.  When  a  succession  undergoing  administration  is  appraised  at  #6000,  and  owes  d^bts  to 
near,  if  not  esceediug  its  value,  and  a  residuary  heir  to  one-fourth  of  this  estate  owee  it 
•4500  and  has  nothing  with  which  to  pay  it,  he  (or  the  purchaser  of  his  residuary  inter- 
est) has,  in  fact,  no  pecuniary  interest  in  the  estate  and  is  not  justified  in  enjoining  a 
sale  of  the  estate  property  to  pay  debts,  because  the  market  in  dull  or  money  is  scarce, 
or  because  he  alle<;es  that  the  estate  owes  no  debts,  aud  when  on  trial  of  such  an  injunc- 
tion the  evidence  is  conclusive  that  the  debts  exist,  he  is  not  Justified  in  taking  a  sus- 
pensive appeal  from  the  Judgment  dissolving  the  injunction,  and  should  be  mulct  in 
ten  percent  damages  for  a  frivolous  appeal.  C.  P.  907;  14  Ann.  2S7;  10  Ann.  641 ;  3» 
Ann.  83,  937. 

4.  The  residuary  heir  who  appeals  from  a  judgment  dissolving  such  an  li^Junction  oecnpiao 
the  same  position  as  the  appellaut  from  a  moneyed  Judgment,  and  must  pay  tha  estate 
damages  for  a  frivolous  appeal. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.  The  defendant,  administrator  of  the  succession  of  T.  C. 
Worlej,  alleging  that  the  succession  owed  debts  of  large  amooot,  a 
fall  statement  of  which  he  embodied  in  his  petition,  and  that  the  aaU 
of  the  property,  movable  and  immovable,  was  necessary  in  order  to 
pay  them,  applied  for  and  obtained  an  order  of  court  for  such  sale. 

Subsequently,  and  while  the  advertisement  of  said  sale  was  pending* 
he  tiled  a  provisional  account  of  his  administration  to  date,  and  ap- 
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pended  thereto  a  tableau  of  the  debts  dae  by  the  sncceBsion  corre- 
•pooding  to  the  stateiuent  embodied  in  his  petition  for  the  sale. 

Tbe  plaintiffs,  who  had  become  the  owners  of  the  share  of  one  of  the 
heirs  in  the  succession,  filed  an  opposition  to  this  account,  in  which, 
amongst  numerous  other  objections,  tliey  disputed  the  debts  set  down 
as  doe  by  the  succession,  and  denied  that  tlie  succession  owed  them. 
They  then  filed  the  present  suit  for  an  injunction  restraining  the  ad- 
ministrator from  proceeding  with  the  sale  which  had  been  ordered 
until  further  orders  of  the  Court.  The  preliminary  injunction  was 
granted,  the  case  went  to  issue  and  trial,  and  final  judgment  was  ren- 
dered dissolving  the  injunction,  from  which  the  present  appeal  is  taken. 

The  grounds  of  the  injunction  are  three  : 

1.  That  inasmuch  as  plaintiffs  in  their  opposition  had  put  at  issue 
tbe  existence  of  any  debts  due  by  the  succession,  the  sale  should  not 
proceed  until  that  issue  had  been  determined. 

2.  That  the  succession  owed  no  debts  which  required  or  justified  the 
•ale  of  its  property  and,  therefore,  the  sale  could  not  lawfully  be  made. 

3.  That  the  season  of  the  year  at  which  the  sale  was  to  take  place 
was  one  when  money  was  scarce  and  when  the  property  could  not  find 
bidders  for  its  value. 

Tbe  first  ground,  by  itself,  has  no  merit. 

As  said  by  us  in  a  former  case,  *Mt  is  the  first  and  paramount  duty 
of  executors  and  administrators  to  watch  over  the  interests  of  credi- 
tors and  to  see  to,  and  provide  for,  the  payment  of  their  just  claims 
against  the  successions  which  they  represent,  and  to  that  end  they  are 
vested  by  law  with  full  power  to  provoke  the  sale  of  the  personal  and, 
if  need  be,  the  immovable  property  of  the  succession."  Succession  of 
Tabor,  33  Ann.  344. 

The  law  made  it  the  imperative  duty  of  this  administrator  to  apply 
for  the  Side  of  the  property  in  case  he  found  such  sale  to  be  necessary 
for  the  payment  of  debts  which  he  has  ascertained  to  be  due.  C.  C, 
1164,  1165, 1668,  1670. 

This  is  a  duty  which  he  owes  to  the  creditors,  and  of  which,  in  his 
default,  they  can  compel  the  performance. 

This  duty  cannot  be  paralyzed  by  the  mere  judicial  denial  by  an 
heir  that  the  debts,  which  have  been  ascertained  and  acknowledged  by 
tbe  administrator,  are  actually  due.  If  an  heir  may  restrain  the  exe- 
cution of  an  order  of  sale  obtained  to  pay  debts  acknowledged  by  the 
administrator,  it  must  be,  not  because  he  has  denied  the  existence  of 
such  debts,  but  because,  in  point  of  fact,  they  do  not  exist.  In  this 
iigunction  suit,  he  carried  the  burden  of  establishing  that  tho  debts 
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did  Dot  exist,  and  that,  therefore,  the  sale  of  the  property  for  their 
payment  was  aunecessary  and  nnanthorized  by  law. 

The  presumption  in  favor  of  the  validity  of  the  debts  resulting  from 
the  adncinistrator^s  acknowledgment  cannot  bo  overcome  by  the  mere 
denial  of  the  heir,  which  did  not,  therefore,  vacate  the  order  or  furnish 
a  cause  for  suspending  the  sale. 

The  second  ground,  if  sustained  by  proof,  would  have  been  proper 
ground  for  the  injunction  ;  but  it  is  not  sustained.  We  need  not  dis- 
cuss it  further  in  this  case,  because  the  opposition  itself,  involving  this 
issue,  has  been  tried  and  is  this  day  decided  on  appeal,  rejecting  the 
opposition  and  affirming  the  existence  ot  the  debts. 

The  third  ground  has  no  merit.  The  law  is  not  a  respecter  of  sea- 
sons any  more  than  of  persons,  and  her  writs  and  orders  operate  as 
effectively  in  summer  as  in  winter. 

Judgment  affirmed. 

Todd,  J.,  takes  no  part. 
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No.  1197. 

Succession  op  T.  C.  Woeley — Opposition  of  Lehman,  Abraham  & 
Co.,  TO  Provisional  Account  of  Administrator. 

In  case  a  deceased  person  leares  amongst  his  assets  a  plantation  on  which  there  is  a 
growing  crop  at  the  time  of  his  death,  his  heirs  may  prosecute  the  cultivation  thereof  and 
inonr  the  necessary  expense  therefor,  as  an  act  of  legitimate  administration. 

Once  an  administrator  is  appointed  to  said  succession,  he  may  continue  the  said  planting 
operations,  if  conducte<l  with  the  skill  and  care  of  a  prudent  owner,  and  the  necessary 
costs  of  same  is  a  proper  charge  against  the  estate  and  may  be  paid  oat  oi  the  proceeds 
of  the  crop. 

If  such  venture  proves  successful  and  a  profit  is  realized,  neither  an  hoir  nor  creditor  can 
take  the  proceeds  oi  the  crop  as  an  asset  of  the  estate,  and  at  the  same  time  reject  and 
disallow  the  cost  and  expense  of  production. 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse. 
miu,  J. 


Btissey  and  Kafffor  the  Administrator,  Appellee  : 

When  the  deceased  had  planted  a  crop  and  was  furnishing  the  laborers,  it  is  not  only  lawfol, 
but  the  duty  of  the  administrator  to  cultivate,  gather  and  market  the  crop,  to  create  all 
debts  and  pay  same  necessary  t4)  accomplishing  that  end,  including  purchasing  and  fur- 
nishing  goods  to  the  labc  ors,  and  it  is  also  his  duty  to  preserve  and  protoct  the  prop- 
erty at  the  cost  of  the  estate.     19  Ann.  494  ;  30  Ann.  133 :  22  Ann.  316. 

When  the  father  is  heir  to  one-fourth  of  a  sou's  estate,  and  is  tutor  of.the  other  heir,  and 
the  estate  owes  debts  and  he  was  helping  his  h«u  to  manage  the  farm,  it  is  not  only  law- 
ful, but  his  duty  to  pre»ei  ve  the  property  and  nee  that  the  crop  is  worked  pending  the 
time  that  ensues  between  when  he  applies  to  administer  and  when  he  is  appointed,  and 
if  this  interval  should  be  prolonged  by  an  opposition,  he  is  Justified  in  going  to  such  ex. 
pense  as  may  be  necessary  to  protect  the  property,  famish  the  laborers  and  work  the 
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crops,  until  the  opposition  can  be  tried  and  overruled  and  the  administrator  appointed  , 
and  the  estate  must  reimburse  him  in  the  amounts  expended  by  him  before  he  qualified 
as  administrator,  the  same  as  if  such  expenditnreH  had  accrued  after  his  confirmation. 
15  Ann.  625;  C.  C.  2399,  2300. 
The  administrator  can  pay  dubts  without  an  order  of  court,  but  in  so  doing  he  runs  the  risk 
of  their  being  approred  by  the  court  as  just  debts.    33  Amu.  369;  4  Ann.  74;  7  R.  46. 

J^.  B,  Todd,  Jr,,  for  Opponents  and  Appellants: 

An  administrator  is  required  to  prore  every  item  of  his  account  under  a  general  opposition ; 

should  make  strict  proof  of  every  item.    29  Ann.  711 ;  4  Ann.  579;  12  Ann.  537  ;  IB 

Ann.  372. 
An  administrntor  has  no  power  to  create  liabilities  against  estates  they  represent,  change 

ita  obligations,  or  increase  its  reponsibilities.    S  N.  S.  451 ;  2  La.  185;  1  R.  119;  17 

Ann.  17;  21  Ann.  2S6;  23  Ann.  428;  24  Ann.  83 ;  39  Ann.  696;  Succession  of  Sparrow. 
If  it  should  be  necessary  to  conduct  a  plantation  for  the  benefit  of  a  succession  during  the 

time  necessary  for  settling  it  up,  special  authority  must  be  obtained  from  the  Court  to 

do  so,  in  order  to  bind  the  estate  for  current  expenses.    23  Ann.  428. 
An  administrator  is  limited  in  expenses  to  the  amount  necessary  to  preserve  the  property  left 

in  his  care. 
Inordertooompleteacontraotof  lease  three  things  must  concur,  to- wit :    The  price,  the 

thing  and  the  consent.    The  price  must  be  certain  and  deteiminate.  or  else  there  is  no 

lease.    Aits.  C.  C.  2670,  2671  and  2672. 


Tbe  opinion  of  tbe  Court  was  delivered  by 

Watkins,  J.  Tbe  succession  of  T.  C.  Worley  was  opened  by  bis 
deatb  on  tbe  27tb  of  April,  1886,  and  liis  property,  real  and  personal, 
was  appraised  at  about  $7000.  He  died  intestate,  and  bis  fatber  and 
one  sister  were  bis  only  beirs,  and  by  operation  of  law  tbe  latter  in- 
berited  three-fourtbs  and  tbe  former  one-fourtb  tbereof. 

In  May  following,  opponents  caused  an  execution  to  issue  under  a 
judgment  tbey  bad  previously  obtained  against  A.  T.  Worley,  tbe 
father,  and  tbereuuder  to  be  seized,  tbe  undivided  one-fourtb  interest 
be  had  inherited  in  tbe  succession  of  J.  C.  Worley,  tbe  son,  and,  at 
execution  sale  made  in  tbe  month  of  November  following,  tbey  became 
the  adjudicatees  thereof. 

During  the  pendency  of  these  proceedings,  A.  T.  Worley  applied 
for  and  obtained  tbe  appointment  of  administrator  of  his  son^s  succes- 
sion, and  Jie  was  qualified  as  such  on  the  6th  of  July,  1886.  On  tbe 
Jltli  of  July  following  he  filed  a  provisional  account,  which  was 
opposed  by  the  purchasers,  and  their  opposition  having  been  rejected 
in  totOf  they  have  appealed. 

At  tbe  time  of  bis  deatb,  T.  C.  Worley  owned  and  operated  a  cotton 
plantation.  It  bad  been  planted,  bat  tbe  crop  was  so  immature  that  it 
was  valued  in  tlie  inventory  as  wortb  nothing.  There  was  opposition 
made  to  tbe  appnintment  of  A.  T.  Worley   as    administrator,  and 
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during  the  pendeucy  of  tlie  opposition  the  applicant  continued  to  man- 
age the  plantation  and  superintend  the  cultivation  of  the  crops 
thereon,  and  furnished  the  laborers  who  were  working  on  the  share 
system. 

After  his  qualification  he  continued  to  buy  goods  and  supplies  for 
these  purposes  upon  terms  of  credit  and  had  the  same  charged  to  his 
account  as  tutor,  notwithstanding  they  we le  used  on  the  plantation. 
He  gathered  the  crops,  and  marketed  them.  He  closed  the  accounts 
of  laborers  by  accepting  cotton  in  settlement.  He  assumed  the  re- 
sponsibility of  applying  the  proceeds  of  the  crop  to  the  satisfaction  of 
certain  privileged  and  ordinary  debts.  On  his  provisional  account  he 
charges  himself  with  the  amount  of  the  inventory,  the  net  proceeds  of 
the  cotton  crop,  $5,661.46,  and  the  proceeds  of  the  sale  of  corn — the 
whole  aggregating  the  sum  of  $13,524.82. 

He  credits  himself  with  the  value  of  the  real  and  personal  property 
on  hand,  unsold.  He  shows  that  he  disbursed  the  proceeds  of  the  crop 
in  payment  of  bills  for  supplies,  bagging  and  ties,  shop  and  freight 
bills,  and,  in  fine,  bills  of  every  nature  applicable  to  the  cultivation  of 
a  cotton  crop.  He  shows  that,  in  addition,  he  paid  individual  debts 
of  the  deceased  to  the  amount  of  $3,931.77. 

On  this  showing  it  appears  that  the  amount  of  the  debts  remaining 
unpaid  is  only  $4,045  52,  and  that,  by  virtue  of  the  administrator's 
planting  operations,  the  condition  of  the  estate  has  been  improved  to 
the  extent  of  $2,960.31  within  less  than  one  year  after  he  had  qualified. 
The  position  assumed  by  the  opponent's  counsel  is  that  the  gtaius 
of  a  succession  is  fixed  at  the  date  it  is  opened,  and  its  liabilities  can- 
not be  augmented  afterwards  by  any  act  of  the  representatives  of  the 
deceased. 
He  then  formulates  this  proposition,  viz: 

"  At  the  death  of  T.  C.  Worley  his  property  was  inventoried  at 
**  $7,085  50.  The  crop  of  five  hundred  acres,  not  inventoried,  was 
**  well  worth  $5,000.00.  Then,  according  to  ihe  inventory  on  file,  and 
"  a  fair  estimate  of  the  crop,  Worley's  succession  at  the  time  of  his 
"  death  was  worth  $12,085.50." 

With  this  assumption  as  the  basis  of  his  client's  case,  he  nnder- 
takes  to  show  that  all  the  debts  that  were  contracted  by  A.  T.  Worley, 
as  tutor  and  administrator,  for  the  account  of  tlie  succession  in  the 
course  of  his  planting  operations  in  1886,  should  be  entirely  elimi- 
nated from  the  account.  The  only  items  of  indebtedness  which  he 
intimates  a  willingness  to  allow,  aie  the  supply  account  of  John 
Phelps  &  Co.,  of  $2,500,  and  the  amount  the  adraruistrator  paid  on 
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the  mortgage  of  Moses  Wolf  of  $793.90.  This  allowance  would  result 
in  a  balance  of  $2,568.42,  for  wliich  the  administrator  should  account. 
The  opponents  specially  resist  the  allowance  of  the  claims  of 
Handy,  Davenport,  Andrews  and  Miss  Alma  Worley.  The  only  ob- 
jection urged  in  oral  and  printed  argument  against  the  firPt  three  is, 
that  they  were  contracted  by  A.  T.  Worley,  either  in  his  capacity  of 
tutor  or  administrator,  after  the  succession  of  T.  C.  Worley  was 
opened,  and  that  he  did  not  have  the  power  or  rightful  authority  to 
bind  his  succession  therefor.  But  the  one  that  is  urged  against  the 
claim  of  Mies  Alma  Worley  is  that  the  deceased  was  not  indebted  to 
her  for  rent  of  the  years  1885  and  1886,  because  there  was  no  contract 
of  lease  during  those  years ;  and  because  the  deceased  had  expended 
for  her  account,  in  1884,  more  than  the  amount  of  the  rent.  There 
was  nothing  due  for  that  year. 

II. 
In  this  controversy,  it  may  be  conceded  arguendo,  that  Lehman, 
Abraham  &  Co.,  as  the  purchasers  of  the  undivided  share  of  A.  T , 
Worley  in  the  succession  of  the  deceased,  occupy  identically  the  same 
position  that  he  did  as  an  heir.  They  purchased  cum  onere  and  sub- 
ject to  the  payment  of  his  proportion  of  the  debts  of  the  deceased. 
When  T.  C.  Worley  died,  A.  T.  Worley,  his  father,  w^as  the  only  living 
male  heir.  He  w^as  the  only  person  capable  of  taking  charge  of  the 
plantation  and  of  administering  its  affairs.  The  deceased  had  planted 
a  crop,  and  his  death  occurred  in  the  month  of  April,  that  particular 
season  when  it  most  needed  attention  and  care.  His  application  to 
administer  was  opposed  by  them,  and  his  qualification  was  delayed,  on 
that  account,  until  July.  It  seemn  to  us  needless  to  cite  authority  to 
demonstrate  his  right  to  act  in  the  premises  as  he  did.  In  our  opinion 
he  would  hare  proven  himself  a  recreant  father  and  heir,  and  an  un- 
faithful administrator,  if  he  had  not. 

It  appears  to  us  to  be  unreasonable  and  unjust  to  treat  the  proceeds 
of  the  crop  as  an  asset  of  the  succession,  and,  at  the  same  time,  to 
refuse  to  allow  credit  to  the  cidminislrator  for  the  amounts  he  expended, 
necessarily,  in  its  cultivation  and  preparation  for  market.  It  seems 
to  us  equally  unreasonable  to  treat  it  as  an  individual  adventure  of  A. 
T.  Worley,  when  it  manifestly  yielded  a  large  profit  for  the  estate. 

Evidently  there  is  involved  in  these  transactions  no  question  of  mal- 
administration.    It  is  manifestly  improper  for  us  to  grant  opponents^ 
request,  when  we  take  into  consideration  the  fact  that  they  purchased 
the  inteiest  of  A.  T.  Worley  in  November,  1886,  when  the  crop  was 
40 
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fully  matured,  and  without  protest ;  and  conBideriug  the  further  fact, 
that  they  were  fully  advised  by  the  account,  of  the  large  profit  the 
venture  had  yielded,  when,  in  July  1887,  they  filed  their  opposition  and 
made  pretension  to  it. 

We  have  no  hesitancy  in  approving  the  acts  of  A.  T.  Worley,  tutor 
and  administrator,  as  legitimate  and  proper  acts  of  administration. 
This  case  is  easily  distinguishable  from  that  of  the  Succession  of  Spar- 
row, d9  Annual.  For  in  that  case,  in  discussing  the  identical  question 
under  consideration  here,  we  employed  this  language,  viz  : 

''The  rule  is  not  absolutely  inflexible  to  the  extent  of  annulling  or 
defeating  a  debt  incurred  by  an  administrator  in  meeting  the  expeneea 
necessary  to  save  and  harvest  a  crop  already  begun,  or  hanging  by  the 
TootR  at  tJ^e  date  of  his  appointment,  •  •  •  • 

Miltenberger  vs.  Elam,  11  Aon.  668 ;  Succession  of  Decuir,  22  Ann.  372; 
Miltenberger  vs.  Taylor,  23  Ann.  189  5  Carroll  vs.  Davidson,  23  Ann. 
428;  Forsheim  vs.  Holt,  32  Ann.  133."    Ibid,  p.  702. 

This  succession  occupied  just  that  situation  at  the  date  of  T.  C. 
Worley^s  death  and  that  of  A.  T.  WorleyV  appointment,  and  that 
doctrine  is  strictly  applicable  to  the  debts  and  obligations  which  A.  T. 
Worley  contracted  for  its  account,  and  disbursed  from  the  proceeds  of 
the  crop  that  was  grown  and  gathered  during  the  ensuing  season. 
They  were  undoubtedly  proper  charges  against  the  crop,  if  not  debts 
of  the  succession,  strictly  speaking. 

III. 

It  appears  from  the  evidence  that  Miss  Alma  Worley  owned  a  small 
plantation  of  250  acres,  which  T.  C.  Worley  cultivated  during  the 
years  1884, 1885  and  1886.  In  1884  he  contracted  to  pay  for  her  land 
five  dollars  per  acre;  that  is  $1,250  00  for  the  whole.  During  that 
year  he  purchased  of  her  $800  worth  of  com.  This  contract  of  lease 
was  renewed  in  1885,  and  again  in  1886,  by  a  verbal  agreement,  or 
tacit  reconduction. 

The  following  settlement  was  made  of  the  mutual  accounts  of  the 

parties,  viz: 

She  charged  him  with  note  for  corn  and  rent  in  1884 $2,000  00 

Rent  of  1885  and  1886 2,400  00 

Total $4,400  00 

Credit  by  schooling,  clothing  and  general  mainte- 
nance, two  and  one-third  years $1,400  00 

By  possible  amount  of  taxes 300  00 

By  1,000  barrels  of  corn  received  of  administrator       500  00 --2,200  00 

Balance  due $2,200  00 
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This  BtatemeDt  was  accepted  by  the  judge  of  the  vicinage,  who  knew 
the  witnesses  and  heard  them  testify;  and  oar  examination  of  the 
record  justifies  the  conclusion  he  reached. 

We  have  no  doubt  of  the  fact  that  opponents'  counsel  acted  in  their 
interest,  with  the  lights  he  had  upon  the  question  involved,  and  as  he 
would  not  have  done  had  he  been  possessed  of  the  facts  that  were 
elicited  upon  the  trial. 

The  administration  of  the  estate  has  been  delayed,  and  possibly  em- 
barrassed by  this  litigation,  but  that  is  a  misfortune  common  to  all 
litigants.  This  is  not  a  case  which  would  justify  us  in  assessing  dam- 
ages against  the  opponents  for  the  prosecution  of  a  frivolous  appeal. 

Judgment  affirmed. 

Mr.  Justice  Todd  takes  no  part  in  this  opinion. 


No.  1,193.  \tmi 

J.  M.  CoLviN  vs.  W.  E.  Woodward.  S 


Where  a  devolatire  appeal  U  taken  from  an  alternatiTe  judgment  wbloh  directs  the  de< 
fendant  to  do  a  oertain  thing  within  a  fixed  delay,  and  in  default  thereof,  inflicts  a  more 
oneroos  penalty,  execution  of  the  first  alternative  under  protest,  and  with  reservation 
of  rights  of  appeal,  is  not  such  voluntary  acquiescence  as  destroys  the  appeal. 

The  Homestead  right  cannot  be  oontractoally  waived,  renounced  or  destroyed,  otherwise 
than  by  sale  or  its  equivalent,  and,  finding  that  in  this  case  the  defendant  has  not  sold 
or  alienated  his  homestead,  his  claim  for  its  protection  most  be  sustained. 

APPEAL  from  the  Third  District  Court,  Parish  of  Lincoln. 
Youjig,  J. 

JPattersan  dt  Dormon  and  8amH  BarlcsdaU  for  Plaintiff  and  Appellee : 

Where  act  of  sale  and  counter  letter  both  concur  in  asserting  that  it  is  a  sale,  the  latter  con- 
taining the  agreement  that  the  vendor  may  redeem  within  a  given  time,  it  must  be  held 
to  be  a  sale  with  the  right  of  redemption,  and  if  the  right  is  not  exercised  within  the 
time  agreed  on,  the  vendor  can  not  exeroise  it  afterwards,  and  the  purchaser  becomes 
irrovocably  possessed  of  the  thing  sold.    C.  C.  3570.    38  Ann.  371 . 

Act  of  sale  and  counter  letter,  though  not  designed  by  the  parties  to  be  absolutely  final,  the 
title  to  be  put  back  in  vendor's  name  as  soon  as  the  conditions  of  their  execution  aro 
complied  with,  does  not  establish  a  simulation  but  a  real  transaction  by  which  title 
passes.    38  Ann.  483;  39  Ann.  488. 

Where  any  one  of  the  conditions  required  by  Article  338  Constitution  ceases  to  exist,  the 
right  to  the  homestead  must  fall.  Dennis  vs.  Gayle,  et  al,  39  Ann.  roported  in  Southern 
Beporter,  page  6. 

Oraham  dk  Holdsteadj  for  Defendant  and  Appellant : 

Saprome  Court  has  appellate  Jurisdiction  in  all  cases  where  homestead  rights  aro  involved 

Amendment  of  Article  81  of  Constitution . 
An  appeal  is  a  Constitutional  right,  and  the  "  act  should  be  unequivocal  to  authorize  a  pre 

sumption  of  the  abandonment  of  so  important  a  right.    1.  La.  396,  34  Ann.  485,  29  Ann. 

762,  863. 
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No  mortgage  nor  promise  to  nell  IaihI  legally  net  apart  as  a  homestead  can  be  enforced,  and 

no  ooart  haa  Jurisdiction  to  compel  compliance,     ("onatitntion — ArtioloH  31!),  2*20.  221 

and  222. 
Where  an  agi-eemont  for  the  sale  of  immovable  property  haa  for  a  bnsla  a  giving  in  payment. 

Huch  agreement  can  have  no  effect  anaocompanied  by  actual  delivery.    C.  G.  2a.')6. 
Where  leislon  exiats  in  an  agreement  for  the  sale  of  real  estate  it  cannot  b<^  enforced.    C  C 

1860,  1861. 
Parol  is  not  admissible  to  prove  a  piomise  to  sell  immovable  property .     C.  C  227.^  227(>. 


The  opinfion  of  the  Court  was  delivered  by 

Fenner.  J.  This  action  is  brought  to  enforce  specific  perfonuance  of 
•  the  following  written  contract  signed  by  defendant: 

*'  I  hereby  agree  to  cany  J.  M.  Colvin  one  bale  of  cotton,  and  make 
a  deed  to  him  of  forty  acres  of  my  land,  and  he  make  a  deed  to  me  for 
the  laud  I  deeded  him,  and  which  in  now  on  record  in  liis  name,  tliis 
October  5,  1886." 

The  defense  is  that  the  land  referred  to  in  the  instrument,  is  part  of 
his  duly  recorded  Homestead,  and  that,  under  the  Constitution  of  the 
State,  the  court  is^without  jurisdiction  or  authority  to  compel  him  to 
execute  the  agreement  so  far  as  said  land  is  concerned. 

The  court  a  qua  gave  judgment  in  favor  of  plaintiff,  ordeiing  defend- 
ant, within  thirty  days  from  its  date,  to  execute  a  deed  conveying  to 
plaintiff  forty  acres  out  of  the  one  hundred  and  sixty  acre  tract  claimed 
as  hid  Homestead,  and  in  default  thereof,  that  plaintiff '4iave  the  right 
of  selecting  from  the  above  described  land,  such  forty  acres  as  he  may 
desire,  and,  upon  filing  such  selection  in  the  of&ce  of  the  clerk  of 
court,  and  having  same  duly  recorded  in  the  book  of  Conveyances,  he 
be  decreed  the  absolute  owner,  and  be  put  in  possession  of  same.*' 

Defendant  forthwith  applied  for  and  obtaiued  a  devolutive  appeal 
to  the  Circuit  Court,  which  dismissed  it  (so  far  as  the  land  is  con- 
cerned) ou  the  ground  tha*-!  it  iuvolved  the  Homestead  right,  which  is 
within  the  exclusive  appellate  jiirisdictiou  of  this  Court.  Defendant 
then  took  out  his  preseut  dL-volntive  appeal  to  our  Court.  Before  the 
lapse  of  the  thirty  days  allowed  in  the  judgment  of  the  District  Conrt, 
defendant  executed  a  deed  to  plaintiff  of  forty  acres  of  land,  selected 
by  himself,  reciting,  however,  in  the  deed,  that  he  had  taken  and  in- 
tended to  prosecute  a  devolutive  appeal  from  the  judgment,  and  i^- 
served  all  his  rights  of  appeal,  and  that  he  so  acted  because  he  was 
unable  to  take  a  suspensive  appeal,  and  because,  on  his  failure  to  do 
so,  plaintiff  would  execute  his  judgment  by  selecting  the  most  valuable 
forty  acres,  containtug  the  dwelling,  etc.,  of  himself  and  family,  and 
oust  them  from  the  possession  thereof. 
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Motion  to  Dismiss. 

This  motion  ig  based  on  tw^o  j^rounds : 

Ist.  That  the  case  involves  no  right  to  Homestead,  because  the  con- 
tract sued  on  is  a  sale  of  part  of  the  Homestead,  which  is  expressly 
permitted  by  the  Constitution. 

2d.  That  the  defendant  has  acquiesced  in  tlie  judgment  by  the  vol- 
untary execution  thereof. 

So  far  as  the  first  ground  is  concerned,  it  clearly  goes  to  the  merits 
of  the  case,  and  involves  the  very  question  to  be  decided  by  us  as  to 
the  validity  of  the  Homestead  right  set  up  by  defendant. 

The  second  ground  we  consider  untenable. 

The  Code  of  Practice  denies  the  right  of  appeal  to  a  party  when  he 
has  acquiesced  in  the  judgment  by  executing  it  voluntarily.  Article 
.567. 

Here  was  an  alternative  judgment,  under  the  terms  of  which  defend- 
ant was  bouud,  within  thirty  days,  to  convey  to  plaintiff  forty  acresof 
his  homestead  tract  selected  by  himself,  or,  on  his  failure  so  to  do, 
giving  plaintiff  the  absolute  right  to  select  the  land  on  which  the 
dwelling-house  of  his  family  was  situated,  and  to  turn  them  out  and 
take  possession. 

Being  unable  to  appeal  suspensively,  what  was  defendant  to  doT 

The  alternative  presented  to  him  was  very  similar  to  that  discussed 
in  a  former  case,  where  the  Court  said  :  "The  defendant  has  to  satisfy 
tiie  judgment,  or  go  to  jail.  There  is  not  here  the  acquiescence  which 
the  law  contemplates.  It  must  be  the  voluntary  act  of  the  debtor.'' 
State  ex  rel.  Hoey  vs.  Brown,  29  Ann.  862. 

Here  the  defendant  had  to  seUct  and  convey  the  land  or  have  him- 
self and  family  tuined  out  of  house  and  home. 

In  another  case,  where  payment  was  made  under  threat  to  seize  and 
sell  a  merchant's  stock  in  trade,  this  was  held  not  to  be  such  voluntary 
execution  as  debarred  appeal.     Johnson  vr.  Clark,  20  Ann.,  762. 

In  a  case  yet  more  similar  to  the  instant  one,  the  judg- 
ment condemned  defendant  to  deliver  6000  pounds  of  cotton, 
or  iu  default  thereof  to  pay  $3120.  Execution  having  issued, 
defendant  delivered  the  cotton,  which  cost  him  only  $1920,  in  order  to 
avoid  a  seizure  for  the  larger  alternative  sum  named  in  the  judgment, 
and  this  was  held  to  be  not  a  voluntary  settlement,  but  one  made 
**under  compulsion  of  the  law,"  and  not  debarring  a  devolutive  appeal. 
Yale  vs.  Howard,  24  Ann.  458. 

It  is  true  th%t  in  the  above  case  execution  had  been  issued;  but 
here  execution  was  not  necessary  to  expose  the  d<?fendant  to  the  danger 
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and  damage  which  he  soaght  to  avert ;  becaase,  apder  the  terma  of 
the  jadgment,  by  the  mere  lapse  of  thirty  days,  his  right  to  select  the 
forty  acres  to  be  delivered  expired  and  plaintiff  acquired  the  absolate 
right  to  make  his  own  selection,  which  defendant  would,  thereafter, 
have  been  powerless  to  prevent. 
For  these  reasons  the  motion  to  dismiss  the  appeal  is  denied. 

On  the  Merits. 
Plaintiff  denies  that  defendant  is  entitled  to  any  protection  und^r 
the  homestead  law,  on  two  grounds,  which  we  will  consider  success- 
ively. 

1.  He  claims  that  defendant's  recorded  Homestead  claim  had  been 
lost  by  virtue  ot  a  prior  sale  which  he  had  made  to  him  of  this  entire 
property.  It  appears  that  in  1886,  defendant  being  indebted  to  plain- 
tiff in  the  sum  of  $79  39,  executed  a  deed  to  the  latter  of  his  whole 
Homestead  tract  of  160  acres.  It  is  stated  among  the  allegations  of 
plaintiff's  own  petition  that  this  conveyance  was  executed  ''  in  order 
to  secure  unto  him  the  full  and  punctual  payment  of  said  sum,"  and 
that  he  gave  to  defendant  ^'  a  counter  letter  stating  that  said  deed  was 
made  for  the  purpose  of  securing  to  petitioner  the  payment  of  the  said 
sum  of  $79  99,  and  agreeing  that  if  said  sum  was  paid  by  1st  of  No- 
vember, 1886,  he  would  reconvey  said  land  to  defendant." 

Neither  the  deed  nor  the  counter  letter  appear  in  the  record,  but  the 
foregoing  statement  of  their  contents  conclusively  stamps  the  transac- 
tion, which  was  unaccompanied  by  any  delivery,  as  merely  hypothe- 
cary or  pignorative  in  its  character,  and  neither  intended  nor  operating 
as  a  divestiture  of  plaintiff's  title.  The  amount  due  was  subseqaentlj 
paid  by  defendant  and  the  transaction  was  cancelled  by  a  return  to 
each  other  of  the  deed  and  the  counter  letter,  though  plaintiff  never 
executed  a  formal  reconveyance  of  the  land,  which  he  is  ordered  to  do 
by  the  present  judgment.  We  are  satisfied  this  transaction  never 
transferred  the  ownership  or  destroyed  defendant's  homestead  right. 

2.  It  is  claimed  that  the  contract  now  sought  to  be  enfoiced  is  itself 
enforceable  as  a  sale  or  promise  to  sell  a  part  of  the  homestead,  which 
is  valid  under  Article  222  of  the  Constitution,  which,  after  prohibiting 
mortgages  or  waiver  of  homestead  rights,  declares  that  ^'  the  right  to 
sell  any  property  which  shall  be  recorded  as  a  homestead  shall  be  pre- 
served." 

The  defendant  undoubtedly  has  the  right  to  sell — but  has  he  sold  Y 
It  is  too  self-evident  to  require  comment  that  the  instrument  copied 
in  the  beginning  of  this  opinion  is  not  a  sfde.    It  is  simply  an  execu- 
tory promise  to  convey. 
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Article  220  of  the  CoDstitation  declares :  '*  No  court  or  ministerial 
officer  of  this  State  shall  have  jurisdiction  or  authority  to  enforce  any 
jadgment,  execation  or  decree,  against  the  property  set  apart  as  a 
homestead." 

This  decree  is  obvioasly  one  to  be  enforced  against  the  homestead 
property,  in  satisfaction  of  a  right  claimed  which  is  not  within  any  of 
the  exceptions  to  the  prohibition.  No  court  has  authority  to  render 
or  enforce  any  such  decree. 

This  defendant  has  his  homestead  rights  in  this  property,  which  he 
cannot  validly  waive  or  renounce,  or  contractually  destroy,  otherwise 
than  by  sale  or  its  equivalent,  and  he  has  not  sold  or  alienated  the 
property.  He  asserts  those  rights  and  we  are  bound  to  protect  them. 
It  is  not  necessary,  nor  do  we  mean,  to  determine  whether  any  aliena- 
tion of  the  homestead  other  than  by  sale  would  be  valid.  Here  there 
was  no  alienation. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from,  in  so  far  as  it  orders  defendant  to  convey  to  plaintiff 
any  portion  of  his  homestead  tract,  or  recognizes  the  right  of  plaintiff 
to  claim  or  take  any  portion  thereof,  be  and  the  same  is  annulled, 
avoided  and  reversed,  and  the  demand  of  plaintiff  to  that  effect  is 
rejected,  without  prejudice  to  any  other  portions  of  said  judgment 
which  are  not  within  our  jurisdiction,  plaintiff  and  appellee  to  pay 
costs  of  this  appeal. 


No.  1195.  IJS^ 

John  Chaffe  &  Sons  vs.  Mrs.  Mary  F.  Whitfield.  40    631 

120    1087 
A  note  secured  by  mortgi^e,  issued  by  a  planter  to  the  order  of  his  merchant,  to  make  good 

all  advances  for  the  working  of  a  plantation,  although  received  as  "collatbbal  bbcu- 

UTY,"  may  be  sued  on,  directly  by  the  latter,  for  the  exact  amount  of  the  advances.-'as 

a  pledgee  could  do. 
In  the  absence  of  proof  of  want  of  oonsideration,  and  in  the  presence  of  evidence  showing 

that  the  advances  have  been  made,  pa^nnent  of  the  note  may  be  enforced  by  the  seizure 

and  sale  of  the  mortgaged  property. 

APPEAL  from  the  Twenty-seventh  District  Court,  Parish  of  Rich- 
land.    WiUiams,  J. 


Mantgamery  <&  Ehymes,  and  A.  L,  8l<ick,  for  Plaintiffs  and  Appellees. 
Po*i8  <&  Hudson  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.    This  is  an  action  via  ordinaria  to  enforce  the  pay- 
ment of  a  note  of  $3,000,  secured  by  mortgage. 
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The  defence  is,  "that  the  note  was  given  as  collateral  secnrity  for 
an  account  of  supplies  aod  cannot  be  enforced,  being  without  consid- 
eration except  for  the  amount  due  upon  the  principal  debt,  that  for 
supplies^  and  that,  as  nothing  was  due  on  that  account,  the  note  can- 
not be  enfoiced." 

From  a  judgment  in  favor  of  the  pluintiifs,  the  defendant  appeals. 

It  appears  that  the  defendant,  who  is  a  widow,  applied  in  1880  to 
the  plaintiffs  for  an  advance  of  supplies  for  her  plantation. 

To  this  the  plaintiffs  assented,  on  condition  that  she  would  execute 
a  note  for  $3,000,  secured  on  her  plantation,  saying  that  they  'vould 
hold  it  as  collateral  security  for  her  indebtedness. 

The  note  was  drawn  and  the  mortgage  given.  On  receiving  the 
note,  the  plaintiffs  passed  the  amount  to  the  defendant's  credit,  charg- 
ing her  with  all  advances  of  whatever  nature  made  by  them  to  her, 
and  sending  her  regular  accounts  of  their  relations,  as  merchants  and 
planters,  until  the  amount  was  al^sorbed. 

It  appears  by  an  indorsement  on  the  note,  signed  by  the  plaintiffs 
and  by  the  defendant,  that  all  interest  was  paid  on  the  note  up  to  Jan- 
uary 17,  1884. 

We  have  carefully  weighed  the  testimony  adduced  by  the  plaintiffs 
and  that  given  by  the  defendant,  and  remain  satisfied  that  the  ad- 
vances alleged  to  have  been  made  during  a  course  of  years,  have  been 
received,  and  that  rhe  defense  of  want  of  consideration  set  up  is  utterly 
gioundless. 

In  her  testimony,  the  defendant  admits  advances,  although  she  does 
not  specify  the  amount,  and  shows  that  out  of  the  moneys  received  by 
her,  she  bought  mules  for  more  than  $1,000. 

The  defendant  can  derive  no  comfort  or  relief  from  the  circumstance 
that  the  plaintiffs  had  agreed  to  hold  the  note  as  ^^coUateral  sertiWty.' 

The  intention  of  the  parties  was  clearly  that  the  plaintiffs  would 
furnish  the  supplies  on  a  mortgage  security  given  them  by  the  defen- 
dant, and  that  in  case  of  non-payment  for  those  advances,  tliP!  plain- 
tiffs would  have  the  right  to  enforce  the  note  and  mortgage.  This  is 
apparent,  from  the  circumstance  that  the  note  is  made  payable  to  the 
order  of  the  plaintiffs  and  that  the  mortgage  given  to  secure  the  note 
is  executed  in  their  favor. 

The  right  of  the  plaintiffs  to  sue  directly  on  the  note  for  the  amount 
of  the  advances  really  made  is  undeniable  (R.  C.  C.  3292);    and  may 
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well  be  assimilated  to  the  right  of  the  pledgee  of  a  note,  suing  on  the 
note  pledged,  to  recover  the  amount  dne  and  which  the  pledge  was 
designed  to  secure.     R.  C.  C.  3170. 

The  judgment  of  the  lower  court  has  done  justice  between  the  par- 
ties and  should  not  be  disturbed. 

Judgment  affirmed. 

No.  1202. 
Parish  Boakd  of  School  Directors  vs.  Wm.  H.  Edrington. 

Ono  who  purcha$iei4  at  an  execution  sale  the  right,  title  and  intereHt  of  the  defendant  in  exe- 
cution, sieqnirea  only  such  title  as  the  latter  had/ 
If  amongst  the  property  sold  there  is  a  lot,  which  the  expwpriated  <»wner  was  iwssesaed  as  a 

U^iiifee,  the  }Ml.judicatoe  would  take  as  such,  and  be  substituted  as  lessee  in  his  place  i)ro 

tanto. 
Prescription  aequirendi  eatatn  eannot  be  aoijuired  under  a  title  resulting  from  a  lease. 
Prior  to  the  passage  of  the  Act  of  the  3d  of  April.  1^5:J,  notarial  titles  were  not  required  to 

be  filed  and  registered  in  the  book  of  c<n"iveyanee«  in  the  recoi-der's  office. 
The  right  of  a  proprietor  of  real  property  evidenced  by  the  registry  of  a  conveyance  thereof 

iu  the  proper  book,  and  the  pioper  office,  in  the  parish  in  which  it  is  situated  at  the  time. 

is  not  affected  by  the  incorporation  of  it  into  a  new  parish,  and  no  additional  registry  in 

the  new  parish  is  necessary  in  older  to  preeeive  its  effect. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  Madison. 
Belauy,  J. 

A ,  L,  Slacl'  for  Plaintiff  and  Appellee  : 

1 .  The  following  articles  of  the  R.  C.  C.  are  in  point :  3441,  3442,  .1445,  3446,  34b7.  348>',  3489, 
3490,  3556  Ko.  2,'). 

2.  Pre.«ioription  only  attaches  to  a  right  when  it  can  be  exercistsl.  i  R.  D.  1227,  No.  2^ 
Plaintiff's  right  to  reclaim  the  land  never  arose  until  after  the  lease  expired  In  1886. 
ronBeqncntly  tliis  right  could  only,  and  never  before,  be  judicially  enforced  when  the 
right  arose  or  the  demand  was  duo.    C.  P.  1 . 

3.  No  one  caa  be  debaired  by  prescription  froni  the  exercise  of  any  right  to  be  computed 
from  a  time  at  which  the  right  did  not  exi.st.  38  Ann.  52J).  C  chran  vs.  Violett;  36  Ann. 
412:  32  Ann.  1041. 

4.  The  heirs  of  a  deceased  person  are  .sei/.e<l  of  hia  «uecession  at  the  very  instant  of  his 
death,  and  the  right  of  poases.siou  that  the  deceased  bad  continue  iu  them,  with  all  it« 
defects  and  advantages;  the  change  in  the  proprietor  pro«hicing  no  change  in  the  natu*re 
of  his  possession.    Ca.st!e  vs.  J  loyd,  38  Ann.  587. 

5.  Mrs.  Edrington  acquired  by  slu'rifl "s  sale  no  greater  right.H  than  her  husband  had  to  Sec.  | 
6,  'J  bis  rule  that  a  purchaser  ac<iuireR  no  more  than  his  vendor's  rights,  is  applicable  to  I 
all  class  of  sales.  4  L.  120  :  10  K.  357:  2  Ann.  143:  4  Ann.  ,V2;  4  Ann.  104  :  5  Ann.  67.  | 
And  a  veude*-  of  property  sold  under  a  ji.  fa.  acquires  no  right  which  did  not  belong  to  ! 
the  debtor.  8  N.  S.  336:  R.  C.  C.  2620;  C.  P-  690.  691.  The  purchaser  at  .sheriff^s  sale  | 
buys  the  title,  such  as  it  is.  9  K.  206.  Fuller  vs.  Haniian.  All  Mra.  E.  could  acquiiv 
was  her  husband's  interest  in  this  lease,  for  tliat  was  all  he  own<^d.  See  Marcade  on 
Prescription,  pp.  %-lOd. 

6.  'Ihe  plaintiff  was  no  party  to  Mr.s.  E.'s  suit  against  her  husbaud.    R.  127.    .She  only 
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The  defeDce  is,  "that  the  uote  was  given  as  collateral  eecnrity  for 
an  account  of  supplies  and  cannot  be  enforced,  being  without  consid- 
eration except  for  the  amount  due  upon  the  ])Tincipal  debt,  that  for 
supplies^  and  that,  as  nothing  was  due  on  that  account,  the  note  can- 
not be  enfoiced." 

From  a  judgment  in  favor  of  the  pluin tiffs,  the  defendant  appeals. 

It  appears  that  the  defendant,  who  is  a  widow,  applied  in  1880  to 
the  plaintiffs  for  an  advance  of  supplies  for  her  plantation. 

To  this  the  plaintiffs  assented,  on  condition  that  she  would  execute 
a  note  for  $3,000,  secured  on  her  plantation,  saying  that  they  'vould 
hold  it  as  collateral  security  for  her  indebtedness. 

The  note  was  drawn  and  the  mortgage  given.  On  receiving  tlie 
note,  the  plaintiffs  passed  tlie  amount  to  the  defendant's  credit,  charg- 
ing her  with  all  advances  of  whatever  nature  made  by  them  to  her, 
and  sending  her  regular  accounts  of  their  relations,  as  merchants  and 
planters,  until  the  amount  was  absorbed. 

It  appears  by  an  indorsement  on  the  note,  signed  by  the  plaintiffs 
and  by  the  defendant,  that  all  interest  was  paid  on  the  note  np  to  Jan- 
uary 17,  1884. 

We  have  carefully  weighed  the  testimony  adduced  by  the  plaintiffs 
and  that  given  by  the  defendant,  and  remain  satisfied  that  the  ad- 
vances alleged  to  have  been  made  during  a  course  of  years,  have  been 
received,  and  that  the  defense  of  want  of  consideration  set  up  is  utterly 
gioundless. 

In  her  testimony,  the  defendant  admits  advances,  although  she  does 
not  specify  the  amount,  and  shows  tliat  out  of  the  moneys  received  by 
her,  she  bought  mules  for  more  than  $1,000. 

The  defendant  can  derive  no  comfort  or  relief  from  the  circumstance 
that  the  plaintiffs  had  agreed  to  hold  the  note  as  ^^ collateral  secvHtyJ* 

The  intention  of  the  parties  was  clearly  that  the  plaint itftt  would 
furnish  the  supplies  on  a  mortgage  security  given  them  by  the  defen- 
dant, and  that  in  case  of  non-payment  for  those  advances,  thf»  i)lain- 
tiffs  would  have  the  right  to  enforce  the  note  and  mortgage.  This  is 
apparent,  from  the  circumstance  that  the  note  is  made  payable  to  the 
order  of  the  plaintiffs  and  that  the  mortgage  given  to  secure  the  note 
is  executed  in  their  favor. 

The  right  of  the  plaintiffs  to  sue  directly  on  the  note  for  the  amount 
of  the  advances  really  made  is  undeniable  (R.  C.  C.  3292);    and  may 
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well  be  assimilated  to  the  right  of  the  pledgee  of  a  note,  sning  on  the 
note  pledged,  to  recover  the  amount  dne  and  which  the  pledge  was 
designed  to  secure.     R.  C.  C.  3170. 

The  judgment  of  the  lower  court  has  done  justice  between  the  par- 
ties and  should  not  be  disturbed. 

Judgment  affirmed. 

No.  1202. 
l*ARisH  Board  of  School  Directors  vs.  Wm.  H.  Edrington. 

Que  who  purchaser  at  an  cxecutiou  snlo  th€»  right,  title  and  iiitereHt  of  the  dcfciidaDt  in  exo- 

cution,  ucqtiires  only  such  title  as  the  latter  had/ 
Tf  amongst  the  property  sold  there  is  a  lot,  which  the  oxpix)priated  owner  was  possesswl  as  a 

lesgee,  the  a<ijudifatee  would  take  as  sucvh,  and  be  substituted  as  lessee  iu  his  plac«  pro 

tanfo. 
Pi»»«eription  acquirendi  eaum  cannot  Im'  acquii'ed  under  a  title  resulting  from  a  lease. 
Prior  to  the  passage  of  the  Act  of  the  3d  of  April.  1853,  notarial  titlee  were  not  requhed  to 

be  filed  and  registered  in  the  book  of  couvevances  iu  the  recoi-der's  office. 
Tlie  right  of  a  pi-oprictor  of  real  projjerty  evidenced  by  the  registry  of  a  conveyance  thereof 

Iu  the  proper  book,  and  the  proiuir  othce,  iu  the  parish  in  which  it  is  situatt^  at  the  time. 

is  not  affected  by  the  incoi'poration  of  it  into  a  new  parish,  and  no  additional  registry  in 

the  new  parish  is  necessary  in  older  to  prt^scive  its  eftect. 

APPEAL  from  the  Eighth  District  Court,  Parish  of  Madison. 
Behuy,  J. 


-.4.  L,  Slack  for  Plaintiff  and  Appellee  : 

The  following  articles  of  the  R.  C.  C.  are  in  point :  3441,  :i442.  3445,  3446.  34b7.  3488.  3489, 
3490,  3556  No.  25. 

Prescription  only  attaches  to  a  right  when  it  can  be  exercised.  2  H.  I).  1227,  No.  2^ 
Plaintiff's  right  to  leclaim  the  land  never  arose  until  after  the  lease  expired  in  1886. 
consequently  this  right  could  only,  and  never  before,  he  judicially  enforced  when  the 
right  arose  or  the  demand  was  du<*.    C.  P.  1 . 

No  one  cam  be  debarred  by  prescription  from  the  exeirise  of  any  right  to  be  computed 
from  a  time  at  which  the  right  did  not  exist,  liti  Ann.  5i.'9,  C  chran  vs.  Violett;  36  Ann. 
412;  32  Ann.  1041. 

The  heirs  of  a  deceased  person  an;  seized  of  his  MUcci^Hsioii  at  the  very  instant  of  his 
death,  and  the  right  of  posses.siou  that  the  deceased  bad  continue  in  them,  with  all  its 
defects  and  advantages:  th»'  cbangc  In  the  proprietor  producing  no  change  in  the  nature 
of  his  possession.  Castle  vs.  \  loyd,  38  Ann.  587. 
.  Mrs.  Edrington  acquired  by  sheriff's  .sale  no  greater  rights  than  her  husband  had  to  Sec. 
6,  '1  his  rule  that  a  purchaser  acfjuires  no  more  than  his  vendor's  rights,  is  applicable  to 
all  class  of  sales.  4  L.  120  :  10  11.  357:  2  Ann.  143 :  4  Ann.  52 ;  4  Ann.  104 :  5  Ann.  67. 
And  a  vendee  of  property  sold  under  a  fi.  fa.  acquires  no  right  which  did  not  belong  to 
the  debtor.  H  N.  S.  336:  R.  C.  C.  2620;  C.  P-  690.  691.  The  piirchaser  at  .sheriff's  sale 
buys  the  titlo.  such  as  it  is.  9  K.  206,  FnlU^r  vh.  Hanuan.  All  Mrs.  E.  could  acquire 
was  her  husband's  interest  in  this  lease,  for  that  was  all  he  owned.  See  Marcadt>  on 
Preacription,  pp.  U6-106. 
Ihe  plaintiff  was  no  party  to  Mrs.  E.'s  suit  against  her  husband.    R.  127.    She  only 
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acqaired  such  right  as  her  husband  had,  and  as  that  was  only  a  right  to  an  unexpired 
lease,  plaintiflf  could  not  interfere  until  a  cause  of  action  arose  at  the  termination  of  the 
lease. 

7.  A  party  cannot  change  the  origin  and  nature  of  his  possession.    2  H.  D.  1 194,  and  cases . 

8.  A  lessee's  possession  is  the  lessor's,  whose  title  the  former  cannot  dispute.  The  tenant, 
having  entered  as  such,  cannot  change  the  character  of  his  possession  by  possessing  for 
himself  under  a  subsequent  title.  1  H.  D,  800,  No.  <>;  3  H.  D.  1194,  No.  7;  2  H.  D.  1204 
No.  25.  See  also,  14  Ann.  814,  Calmes  vs.  Duplantier ;  14  Ann.  230,  Jackson  vs.  Jones ; 
30  Ann.  591. 

The  case  of  Jackson  vs.  Jones  was  a  school  board  case,  similar  in  many  respects  t«  the 
present  case,  and  one  in  which  a  prescriptive  title  to  a  school  section  under  a  lease  was 
pleaded  and  overruled. 

9.  A  party  cannot  controvert  the  title  of  one  under  whom  he  claims.  1  N.  S.  .577;  4  N.  S. 
402;  4  Ann.  249. 

10.  Neither  party  can  attack  the  title  of  their  common  author.  2  L.  213 :  6  L.  269 ;  1  R.  369 ' 
5  Aun.  677. 

11.  Tenants,  whilst  retaining  possession,  cannot  deny  the  title  of  their  landlord,  nor  a«t  up 
a  title  against  him  acquired  during  the  tenantcy.  95  U.  S,  444 ;  3  Peters,  43 ;  6  Peters' 
369 ;  92  U.  S.  107;  Rector  vs.  Gibbons,  111  U.  S,  276.  See  also,  Geraolt  vs.  Zunts.  15  Ann. 
684;  Johnson  vs.  Dunbar,  26  Ann.  189;  Jackson  vs.  Jones,  14  Ann.  230. 

12.  The  sale  of  the  property  of  another  is  a  nullity.  B.  C.  C.  2452 ;  3  Aun.  326 ;  1  Ann.  284 : 
4  Ann.  458 ;  16  Ann.  251 ;  27  Ann.  489. 

13.  The  maxim,  ^'contra  non  vtUentem,''  etc..  applies.  It  is  sanctioned  by  our  jurisprudence. 
36  Ann,  409;  32  Ann.  1041. 

14.  One  must  hold  the  thing  in  fact  and  in  right  as  owner.  R.  C.  C.  3487.  A  title  defective 
in  form  cannot  be  the  basis  of  prescription .    38  Ann.  885. 

8ton^  &  Murphy  for  Defendant  and  Appellant: 

In  a  petitory  action,  plaintiff  must  rely  upon  the  strength  of  his  own  title.  The  unauthor- 
ised and  unsigned  entry  upon  a  tract  book  of  the  w^ords  "  selected  for  schools  "  opposite 
the  number  of  a  section,  is  no  evidence  of  title.  The  objection  that  this  was  not  the  best 
evidence  of  the  fact  sought  to  be  established,  and  was  irrelevant,  should  have  been  sns 
tained  and  this  evidence  excluded.  Being  admitted,  it  proves  nothing,  except  the  fact 
itself,  that  these  two  wonls  are  there  written.  Bres  vs.  Lonriere  et  al.,  37  Ann.  736;  0 
Ann.  281;  12  Ann.  177. 

The  School  Board  is  not  sovereign  on  its  rights  of  property:  prescription  runs  against  eveiy 
one  except  the  State  and  Unit^^d  States.  12  Ann.  151.  Therefore,  if  title  ever  was  in 
the  School  Board,  defendant  can  plead  prescription  in  bar  of  plaintiflGs'  action. 

When  the  sheriff  conveys  all  the  right,  title  and  interest  of  defendant  in  execution,  he  con- 
veys the  property  itself.    13  Ann.  335. 

The  rule,  contra  non  valenlem  agere  non  eurrit  pretcriptio^  cannot  be  invoked  in  favor  of  plain- 
tiff where  defendant  pleads  prescription  aequirendi  causa.  Reynolds  vs.  Batson,  11 
Ann.  729. 

A  purchaser  from  a  lessee  may  prescribe  for  the  ownership.    C.  C  3513 ;  14  Ann.  230. 

A  purchaser  in  good  faith  prescribes  in  ten  years,  no  matter  how  defective  the  title  of  his 
vendee.  C.  C.  3451;  3484  ;  38  Ann.  211.  A  possessor  cannot  be  deprived  of  the  right  of 
pleading  prescription;  because  by  inquiry  and  careful  examination  he  might  discover 
that  his  vendor  had  no  title.    38  Ann.  885. 

A  purchaser  at  a  judicial  sale,  without  notice  of  defects,  is  in  good  faith  and  can  prescribe. 
38  Ann.  770. 
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The  opinioM  of  the  Conrt  was  delivered  by 

Watkins,  J,  In  this,  a  petitory  action,  the  Parish  Board  of  School 
Directors  sue  for  the  recovery  of  about  one  hundred  and  sixty  acres  of 
valuable  land,  known  as  section  six,  of  township  eighteen  north,  of 
range  fourteen  east. 

The  averment  is  that  it  belongs  to  petitioner,  **  said  tract  having 
been  designated  under  the  Act  of  Congress  of  the  United  States  as 
school  lands,  and  is  so  specified  on  the  abstract  book  of  entries  of  said 
parish,  made  by  the  register  of  lands/'  and  that  same  is  located  on 
what  is  familiarly  known  as  '' Terrapin  Neck,''  and  embraced  in  a 
plantation  which  is  cultivated  by  the  defendant,  who  resides  in  the 
State  of  Mississippi. 

The  further  averment  is  that,  on  the  5th  of  July,  1836,  this  land  was 
leased  by  the  Trustees  of  the  Public  School  Fands  for  ward  one,  of  the 
then  parish  of  Carroll,  wherein  the  same  was  situated,  to  H.  P.  Mo- 
rancy,  for  a  term  of  fifty  years  ^  and  that  the  present  defendant  ac- 
quired by  mesne  conveyances  from  Morancy. 

That  this  title  of  defendant  was  vicious  and  defective,  and  on  which 
no  right  by  prescription  could  be  founded;  and  that  he  was  a  mere 
naked  trespasser,  without  color  of  right  as  owner. 

The  prayer  is  that  the  directors  be  recognized  as  owner,  and  placed 
in  possession. 

The  defense  is  substantially 

First    That  plaintiff  has  not  disclosed  title  in  itself. 

Second.    Prescription  of  ten  years. 

I. 

The  following  are  the  salient  facts  of  the  case,  viz : 

On  the  5th  of  January,  1837,  the  school  trustees  of  ward  one  of  Car- 
roll parish,  in  pursuance  of  an  act  of  the  Legislature  relating  to  the 
disposition  of  school  lands  therein  situated,  entered  into  a  notarial  act 
authenticating  a  lease  which  had  been  made  on  the  18th  of  July  1835, 
at  public  auction,  and  whereof  H.  P.  Morancy  became  the  lessee,  for  a 
term  of  fifty  years,  of  the  land  involved  in  this  suit.  This  act  was  duly 
recorded  on  the  second  of  February  following. 

On  the  16th  of  June,  1845,  Morancy  conveyed  by  notarial  act  to 
William  H.  Edrington,  the  father  of  the  defendant,  a  large  tract  of 
land,  embracing  the  property  in  suit.  This  act  contains  the  following 
recital,  viz : 

''It  is  understood  that  the  said  Morancy  does  not  sell  lot  number  six 
to  the  said  Edrington  in  fee  simple,  nor  warrant  the  title  to  the  same, 
but  simply  transfers  to  said  Edrington  all  the  right,  title  and  interest 
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only  that  he  acquired  to  a  lease  for  fifty  years,  dating  from  the  year 
1837  or  1836." 

This  deed  was  recorded  in  the  notary's  book  of  notarial  records,  on 
tlie  Ist  of  Angnst,  1845,  in  tlie  parisli  of  Carroll. 

An  abstract  of  all  the  lands  wli'ch  had  been  sold  or  located  within 
the  liniits  of  the  parish  of  Madison  was  made,  and  duly  certified  by  the 
register  of  the  land  oflfJco  at  Monroe,  La.,  on  the  19th  of  April,  1852, 
from  which  it  appears  that  the  land  in  dispute  is  entered  and  desig- 
nated, in  the  column  of  **  purchasers'  numee,"  as  having  been  ^'selected 
for  schools." 

This  abstract  is  found  in  the  original  "Abstract  of  Sales"  book,  on 
file  in  the  office  of  the  recorder  of  that  parisli.  It  is  an  exeraplifi<'ation 
of  the  records  of  the  United  States  Land  Office. 

On  the  4th  of  April,  1868,  the  sheriff  of  the  parish  of  Madison,  under 
an  executinii  issued  under  a  judgment  in  the  suit  entitled  Eliza  M.  Ed- 
riugton  vs.  W.  H.  Edrington,  her  husband.  No.  446,  passed  a  title  to 
the  plaintiff  in  the  writ,  for  the  said  plantation  which  the  defendant  in 
execution  had  acquired,  as  above  recited,  from  Morancy. 

This  deed,  in  terms,  conveyed  to  the  purchaser,  hei  heirs  and  assigns, 
**  all  the  right,  title  and  interest  of  the  said  William  H.  Edrington." 
onlifn  in  said  property.     This  deed  was  duly  and  seasonably  recorded. 

Mis.  Eliza  M.  Edrington  died  a  few  years  subsequently,  possessed  of 
this  title,  and  the  defendant  and  his  brother,  as  the  only  heirs,  acct- pted 
her  succession  unconditionally.  The  defendant  afterwards  acquired 
his  brother's  interest.  His  title  was,  a  few  years  later,  expropriated 
for  delinquent  taxes,  but  it  was  redeemed. 

II. 

In  our  opinion  the  effect  of  the  execution  sale  to  Mrs.  Eliza  M.  Ed- 
rington was  to  convey  to  her  just  the  same  title  that  her  husband,  W. 
H.  Edrington,  posse^ncd  ;  and  it  was  a  fee  simple  to  all  the  plantation, 
except  section  six,  and  only  his  rights  of  lease  to  that  for  the  remain- 
der of  the  fifty  years.  That  deed  did  not  convey,  or  purport  to  con- 
vey, to  the  purchaser  an  adverne  light  to  that  of  the  defendant  in  exe- 
cution, UvS  tenant  of  the  sixth  section,  as  school  lands. 

The  effect  of  her  purchase  was  just  the  same  as  that  of  Edrington 
from  Morancy,  to  substitute  her  in  his  place  in  the  contract  of  leaae. 

Such  being  the  character  of  Ler  con ti  act,  and  possession  at  the  com- 
mencement, it  could  not  be  thereafter  changed,  by  herself  or  her  heirs, 
to  the  prejudice  of  his  lessor.  Such  a  title  is  not  the  *'ju8t  title"  that 
is  mentioned  in  Revised  Civil  Code,  3848,  et  seq. 
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Article  3485  declares  that  "  presciiption  caonot  be  acquired  under  a 
title  resnltiug  from  a  lease,  or  loaii,  because  these  contracts  do  not 
transfer  the  ownership  of  the  property." 

It  is  therefore  clear  that  the  term  of  prescription  in  favor  of  the 
defendant — if  at  all — commenced  only  at  the  expiration  of  the  Morancy 
lease,  on  the  18th  of  July,  1885. 

Ill 

A  question  is  raised — as  though  it  were  an  important  one  in  this 
case— in  regard  to  the  registry  of  the  title  of  W.  H.  Edrington  from 
Morancy. 

Oil  the  1st  of  August,  1845,  when  that  deed  was  put  to  record  in  the 
record  book  kept  by  the  notary  passing  the  act,  there  was  no  law 
which  required  it  to  be  deposited,  or  recorded  elsewhere.  For  the  first 
time,  the  act  of  April  23,  1853,  made  it  the  dufy  of  notaries  in  the 
country  parishes  "to  deposit  in  the  office  of  the  parish  recorders  ♦  • 
the  original  of  all  acts  passed  before  them." 

This  act  further  provides  that  "said  acts,  when  thus  deposited  in 
the  office  of  the  parish  recorder,  shall  form  a  part  of  the  archives  of  the 
same  and  shall  immediately  be  recorded  bj'  him,"  etc. 

Vide  Article  2247  of  Fuqua's  Civil  Code,  and  statute  of  22d  of  April, 
1853,  No.  151,  following. 

Defendant's  counsel  insists,  in  his  argument  presented  in  brief,  that 
because  the  lease  of  Morancy  and  his  deed  to  Edrington  were  not 
recorded  in  the  parish  of  Madison,  within  the  territorial  limits  of  which 
the  property  now  is,  same  conveyed  no  notice  to  Mrs.  Eliza  M.  Edring- 
ton, their  ancestor,  and  [hence  the  defendant  must  be  considered  to 
have  purchased  an  adverse  title. 

This  precise  question  was  decided  just  the  other  way  in  Hayden  vs. 
Nutt,  4  Ann,  65.  The  Court  says :  "  This  undivided  interest  was  bought 
by  Nutt  from  Dawson  in  1835.  *  *  This  deed  was  recorded  in  the 
mortgage  book  in  the  parish  of  Carroll,  where  the  land  lay,  in  1835. 
The  parish  of  Madison,  subsequently  created,  comprised  these  lands, 
etc." 

Again,  at  p.  72:  "We  do  not  think  that  the  right  acquired  by  the 
inscription  of  this  mortgage  in  the  parish  of  Carroll  was  affected  by 
the  subsequent  establishment  of  the  parish  of  Madison,  which  em- 
braced the  lands  mortgaged." 

While  that  decision  deals  with  the  question  of  the  registry  of  a  mort- 
gage, certainly  no  more  onerous  conditions  could  be  imposed,  in  re- 
spect to  ihe  registry  of  conveyances. 

This  same  principle  was  maintained  in  Ellison  vs.  Her, 22  Ann.470y 
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with  reference  to  the  effect  of  a  mortgage  which  had  been  regalarly 
inscribed  in  the  parish  of  Franklin  against  real  estate  afterwards 
incorporated  into  the  new  parish  of  Richland. 

That  is  a  sound  piinciple  of  law. 

Otherwise  the  Legislature,  by  the  incorporation  of  property  into  a 
new  parish,  could  with  impunity  destroy  the  rank  of  mortgages,  and 
impair  the  obligation  of  contracts,  at  will. 

We  think  the  case  was  correctly  decided  in  the  court  below. 

Judgment  affirmed. 


No.  1198. 

G.  A.  SiNGBB  vs.  J.  £.  McGrUIRE,  SHERIFF,  ET  AL. 

The  Supreme  Court  ham  no  jarisdictioD  over  a  oontroyenj  In  which  the  matter  in  dispute 
is  the  nullity  Dr  validity  of  a  Judgment  rendered  for  less  than  the  lower  limit  of  its 
appellate  Jurisdiction. 

An  appellee  who  has  represented  to  this  Court  that  a  case  was  not  within  its  Jurisdiction 
and  the  Court  has  acted  on  that  representation  by  dismissing  the  appeal ;  who  subse- 
quently acquiesces  in  tfaia  Judgment  and  voluntarily  permits,  without  any  objection,  the 
Circuit  Court  to  hear  and  determine  the  same  case ;  who  afterwards  applies  for  a  prohi- 
bition  to  this  Court  to  arrest  the  execution  of  the  judgment  of  the  latter  oonrt,  but  is 
denied  the  same,  and  who  sues  to  annul  the  Judgment,  surely  cannot  be  heard  any 
longer  to  set  up  want  of  Jurisdiction  ratioru  unatmria  in  the  court  rendering  the 
Judgment. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
Bichardson,  J. 

C,  J.  &  J,  8.  Boatner  for  Plaintiff  and  Appellee. 
J,'  T.  Ludeling  for  Defendants  and  Appellants. 


On  Motion  to  Dismiss. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez^  C.  J.  The  appellee  claims  that  this  Court  is  devoid  of 
jurisdiction  ratione  materice  over  this  controversy,  as  the  matter  at 
issue  does  not  exceed  two  thousand  dollars. 

The  object  of  this  suit  is  to  annul  a  judgment  for  some  $750, 
rendered  by  the  Court  of  Appeals  for  the  Second  Circuit,  the  execu- 
tion of  which  standing  provisionally  enjoined. 

This  judgment  was  rendered  in  a  case  in  which,  it  is  alleged,  the 
amount  in  dispute  exceeded,  by  an  insignificant  fraction,  the  upper 
limit  of  the  jurisdiction  of  that  court,  and  over  which  it  had  no 
authority. 

It  appears  that,  previous  to  the  trial  and  determination  of  the  case 
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by  the  Coart  of  Appeals,  the  matter  in  controversy  had  been  brought 
up  for  adjudication  to  this  Court;  but  that,  on  the  representation  of 
the  appellees,  among  whom  figured  conspicuously  the  present  plaintiff, 
that  this  Court  had  no  jurisdiction,  as  no  judgment  could,  in  any 
contingency,  be  rendered  against  any  of  the  appellants  for  a  sum 
exceeding  $2000,  the  appeal  was  dismissed  propria  motu.  State 
National  Bank  vs.  Allen,  39  Ann.  807. 

The  natural  consequence  of  this  dismissal  was  the  assumption  of 
jurisdiction  by  the  Court  of  Appeals  over  the  cause  and  the  determina- 
tion by  it  of  the  issues  involved  in  it. 

It  is  an  important  factor  in  this  litigation  that  subsequently,  when 
the  case  appeared  before  the  Circuit  Court,  it  was  tried  and  deter- 
mined, in  the  absence  of  all  objection  on  the  part  of  the  present 
plaintiff,  who  was  then,  as  he  had  been,  before  this  Court  the  main 
appellee. 

It  is  another  significant  circumstance  that,  after  the  Circuit  Court 
bad  rendered  judgment  for  some  $750  against  the  plaintiff,  he  applied 
for  a  prohibition  to  this  Court  to  arrest  the  execution  issued  on  the 
judgment  and  which  was  in  the  hands  of  the  sheriff,  and  (o  prevent 
the  court  from  exercising  any  jurisdiction  over  the  case,  the  applica- 
tion resting  on  the  ground  that  the  Court  of  Appeals  had  no  jurisdic- 
tion to  render  the  judgment,  as  the  amount  involved  in  the  case 
exceeded  the  upper  limit  of  the  jurisdiction  of  that  court. 

This  Court  refused  the  prohibition,  on  the  ground  that,  as  the 
relator  had  represented  to  it  that  the  case  wa%  not  within  ita  jurisdic- 
tion, the  appeal  had  been  dismissed  on  that  showing,  and  the  case  had 
been  tried  and  determined  by  the  Circuit  CourtVithout  any  objection 
on  his  part,  he  was  estopped  from  questioning  the  jurisdiction  of  that 
court  and  could  not  be  heard  any  longer  to  complain  «m  that  score. 

It  was  never  held,  for  under  no  circumstances  could  it  have  been, 
that  by  his  consent  the  plaintiff  had  conferred  jurisdiction  on  the 
Circuit  Court  in  the  case  in  question. 

This  Court  simply  denied  relief,  because  the  relator  then,  who  is 
the  plaintiff  here,  was  estopped,  and  it  did  not  lie  in  his  month  to 
contest  the  validity  of  the  judgment  attacked  as  rendered  by  an 
incompetent  court.  State  ex  rel.  Singer  vs.  McGuire  et  al.,  40  Ann.  p 
878,  decided  in  New  Orleans  in  March  last. 

It  needs  ho  reasoning  to  show  that  the  appeal  taken  in  this  case 
cannot  Ptand  in  this  Court,  the  matter  in  dispute  being  the  validity  or 
nullity  of  a  judgment  for  a  ftum  beneath  the  lower  limit  of  its  juris* 
diction. 
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It  is  manifest  tliat  the  appellant,  who  is  the  jiidgmeDt  creditor, 
entertained  serious  doubts  touching  the  appealability  of  the  case  to 
this  Court,  as  a  similar  appeal  was  sought  and  obtained  to  the  Circuit 
Court  by  which  the  judgment  levelled  against  him  was  rendered. 

The  appellant,  by  the  dismissal  of  the  appeal  here,  is  not  left 
without  hope  f..r  relief,  as  the  certainty  is  that  tlie  judgment  of  the 
Court  of  Appeals  must  set  the  matter  now  agitated  forever  at  rest. 

It  is,  thCi-efore,  ordered  and  decreed  that  the  appeal  herein  be 
dismissed  with  costs. 


No.  1.200. 
S.  Meyer  vs.  John  T.  Ludeling. 

A  submission  to  arbitration  of  the  matter,  embraced  in  a  subseqaent  litigation,  and  a  suit 
in  afBrraauce  of  the  award,  praying  that  it  be  made  executory,  constitute  a  legal  inter- 
ruption of  prescription . 

APPEAL  from  the  Fifth  District  Court  for  the  Parish  of  Ouachita 
Ilichardson,  J. 


0.  J,  <&  J.  8.  Boatner  for  Plaintiff  and  Appellee. 

Franklin  Garrett  &  John  T,  Ludeling  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  b.v 

Watkins,  J.  The  plaintiff  sues  upon  open  mercantile  accounts  for 
goods,  wares  and  merchandise  furnished  by  hiin  during  the  years  1884 
and  1885.  Deducting  a  credit  of  $7,044.45  he  claims  a  balance  of 
$3,845.02. 

In  limine  the  defendant  tendered  a  plea  of  three  years'  prescription 
against  each  and  every  item  of  the  several  accounts,  and  it  was  sepa- 
rately tried  and  overruled, 

TJie  defendant's  answer  sets  up  the  general  issue  and  a  full  settle- 
ment of  accounts  up  to  and  including  1883. 

He  avers  that  in  the  spring  of  1884  ^Vhe  entered  into  an  agieement 
^*  with  the  plaintiff  to  purchase  certain  supplies  for  plantation  use 
*' from  them,  under  the  following  terras  and  conditions,  to-vvit :  Ten 
*^  per  cent  to  be  added  to  the  cost  for  meat  and  tobacco,  to  be  paid  for 
"  at  the  end  of  the  year  ;  for  dry  goods  and  supplies,  except  meat  and 
"  tobacco,  he  was  to  pay  cash,  tlie  price  to  be  ten  per  cent  -added  to 
"  cost." 

He  avers  that,  in  pursuance  of  said  arrangement,  he  had,  up  to  the 
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middle  of  Jane,  1884,  '*  settled  for  all  amonnts  represented  by  plain- 
**  tiifs  to  be  due  for  cash  parchases,"  in  cash  and  drafts. 

That  on  or  about  the  24th  of  June,  1884,  he  purchased  a  bill  of  mer- 
chandise and  delivered  to  him  a  lot  of  wool  "  to  be  sold  by  plaintiff  for 
'*  defendant,  and  the  proceeds  of  sale  applied  "  thereto ;  and  that  no  ac- 
count has  been  rendered  to  him  thereof,  and  plaintiff  owes  him  there- 
for. 

He  then  avers  "  that  notwithstanding  the  said  judicial  settlements, 
*'  plaintiff^s  accounts  erroneously  contain  charges  for  articles  alleged  to 
"  have  been  purchased  within  the  periods  for  which  defendant  had 
^'  settled;''  and,  though  requested  so  to  do,  plaintiff  failed  to  give  him 
bills  of  the  merchandise  from  time  to  time. 

Complaint  is  made  of  ''  the  charges  for  freight  bills,"  as  being  erro- 
neous and  unauthorized,  and  he  avers  that  ''in  all  instances  (he)  reim- 
''  bursed  plaintiff,  and  as  soon  as  he  was  informed  of  such  payments." 
He  specially  avers  that  the  charge  of  $15.00  for  peas  was  reimbursed. 
The  defendant  then  represents  that  he  delivered  to  plaintiff  in  1884 
and  1885,  277  bales  of  cotton,  of  which  265  were  sold  him  and  twelve 
were  consigned  for  shipment  and  sale  for  his  account;  that  in  Janu- 
ary or  February,  1885,  he  delivered  him  six  additional  bales,  for 
which  plaintiff  has  rendered  him  no  account,  ''nor  have  the  proceeds 
been  credited"  to  him  on  account ;  that,  in  like  manner,  other  cottons 
were  delivered  to  him  for  sale  on  account  and  of  which  he  has  received 
no  return. 

He  "  avers  that  plaintiff  held  the  proceeds  of  the  sale  of  all  of  said 
"  cotton  hereinabove  described,  as  a  special  deposit  for  (him)  and  that 
*'  they  owe  him  for  the  proceeds  $12,430.98,"  for  which  he  prays  judg- 
ment in  reconvention  against  the  plaintiff,  with  legal  interest;  and  he 
also  prays  that  plaintiff's  demands  be  rejected. 

After  a  protracted  trial,  and  a  full  investigation  of  the  accounts  of 
the  parties  j7ro  and  coriy  and  the  vast  amonnt  of  parol  and  documen- 
tary evidence,  the  judge  a  quo  rendered  judgment  in  favor  of  plaintiff 
for  the  amount  claimed,  subject  to  a  credit  of  $559.32,  and  from  this 
judgment  the  defendant  has  appealed.  In  this  court  the  plaintiff  and 
appellee  has  answered  the  appeal  and  demanded  that  the  judgment  be 
increased  in  his  favor. 

I. 

The  first  question  for  us  to  determine  is  that  of  prescription.    The 
date  at  which  prescription  liberandi  causa  begins  to  run  on  open  mer- 
cantile accounts  is  at  their  maturity,  that  is,  at  the  end  of  the  year  in 
41 
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which  they  are  contracted.  Ou  thi»  queBtion  there  is  no  dispate.  This 
suit  was  filed  and  serTice  of  citation  made  on  the  defendant,  in  per- 
son, on  the  3rd  of  January,  1888.  Hence  all  items  of.  indebtedness 
which  were  contractt'd  on  any  date,  either  in  1883  or  1884,  became  pre- 
scribed on  the  31st  day  of  December,  1887— three  days  antecedent  to 
the  service  of  citation  ou  the  defendant — unless  same  was  interrupted 
in  some  of  the  modes  provided  by  law.  Those  contracted  in  1885 
were  saved  from  prescription  by  this  suit. 

The  first  point  made  by  plain tifTs  counsel  is  that,  at  different  times, 
and  reasonably,  the  various  accounts  were  rendered  to  the  defendant, 
and  that  same  were  not  specifically  denied  or  disavowed  by  him,  and 
that,  on  that  account,  and  in*  that  manner,  same  acquired  thecharac 
t«r  and  status  of  ^*  staced accounts''  which  are  only  prescribed  in  ten 
years. 

His  petition  makes  mention  of  these  as  the  ''  several  accounts  *  * 
for  the  years  1884, 18S5  and  1886."  Special  mention  is  made  of  the 
$262  balance  of  account  of  1883,  as  having  been  rendered,  but  of  no 
other  account.  This  was  a  much  mooted  question,  on  the  trial  of  the 
plea,  and  we  think  a  fair  preponderance  of  the  evidence  shows  that 
such  of  the  accounts  as  were  rendered  were  disputed,  and  payment 
was  refused,  in  part  at  least. 

But  we  are  of  the  opinion  that  the  arbitration  proceedings  and  the 
suit  to  enforce  the  payment  of  the  award  of  the  arbitrators  constitutes 
a  legal  interruption  of  prescription,  and  that  the  current  of  prescrip- 
tion remained  suspended  during  their  pendency. 

A  submission  of  the  identical  matters  litigated  in  this  suit  was  made 
to  arbitrators,  and  they  were  sworn  on  the  18th  of  November,  1886. 
They  made  and  signed  an  award  on  the  8th  day  of  April,  1887.  On 
the  20th  of  August,  1887,  the  present  plaintiff  sued  in  afOlrmance  of 
the  award,  and  prayed  a  judgment  rendering  it  executory. 

On  an  exception  tendered  by  the  present  defendant  the  judge  who 
tried  and  decided  this  cause,  tried  and  maintained  the  exception  on 
the  sole  ground  that  the  arbitrators  failed  to  make  their  award  within 
three  months,  and  that  the  umpire  did  not  appear  to  have  been  sworn. 

The  code  provides  that  a  legal  interruption  of  prescription  takes 
place  when  the  debtor  ''  has  been  cited  to  appear  before  a  court  of 
''justice  *  *  whether  the  suit  has  been  brought  before  a 
'<  court  of  competent  jurisdiction  or  not."    R.  C.  C.  3518. 

In  the  case  of  Satterly  vs.  Morgan,  33  Ann.  846,  this  court  entered 
into  an  extensive  examination  of  adjudicated  cases  under  this  article 
of  the  code,  and,  upon  most  careful  consideration,  held  that  there  is  a 
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clear  ''distiDotioD  between  the  technical  safficiency  of  a  citation  as  a 
'^  basis  for  the  maintenance  of  proceedings  and  judgment,  and  its  suf- 
''  ficiency  for  the  purpose  of  interrupting  prescription.'^ 

The  same  can  be  as  correctly  said  of  the  character  of  the  suit. 

An  arbitration  is  a  covenant  by  which  persons  who  have  a  law  suit 
or  difference  with  another,  select  arbitrators  to  decide  the  matter. 
R.  C.  C.  3099. 

They  may  submit  **  a  law  suit  already  instituted,  or  only  in  contem- 
plation."   R.  C.  C.  3102. 

^'The  arbitrators  ought  to  determine  as  judges,  agreeably  to  the 
"  strictness  of  law."    R.  C.  C.  3110. 

We  think  it  is  clear  that  the  proceedings  of  arbitrators  are  quasi 
judicial.  During  the  pendency  of  their  proceedings  plaintid's  right  of 
action  for  the  enforcement  of  his  demands,  in  the  courts,  was  sus- 
pended; and  hence  prescription  was  suspended,  if  not  interrupted, 
thereby. 

The  defendant's  counsel  claims  that  the  plaintiff  dismissed  his  former 
suit  voluntarily  and  that  he  thereby  lost  the  benefit  of  the  interruption, 
if  any  was  produced  thereby.  Not  so  -,  the  judge  tried  the  defen- 
dant's exception  and  sustained  it  and  rendered  an  interlocutory  judg- 
ment dismissing  the  suit  as  of  non-suit,  and  with  a  full  reservation  of 
plaintifTs  right  *'to  sue  upon  the  matters  embraced  in  the  sub- 
mission." 

We  are  of  the  opinion  that  the  judge  a  qua  correctly  overruled  de- 
fendant's plea  of  prescription . 

II. 

On  the  merits,  the  principal  contention  of  defendant's  counsel  is 
that  the  plaintiff  has  not  introduced  a  sufficient  amount  of  positive 
proof  to  entitle  him  to  judgment. 

That  while  it  is  trae  that  the  plaintiff,  as  a  witness,  states  em- 
phatically that  the  accounts  are  correct,  yet  he,  upon  cross-examina- 
tion, admitted  that  he  did  not  know  that  of  his  own  personal 
knowledge,  but  that  he  knew  that  the  accounts  were  drawn  from  his 
books,  and  that  they  were  correctly  kept.  His  contention  is  that  a 
merchant's  books  are  not  evidence  in  his  favor  and  hence  parol  evi- 
dence cannot  be.    This  is  a  non  sequitur. 

The  testimony  of  the  proprietor  that  he  knows  that  his  books  are 
correctly  kept  is  not  proof  of  their  contents,  but  that  their  contents  are 
correct.  This  is  certainly  competent,  if  not  sufficient  evidence,  when 
taken  in  connection  with  the  books.  Now,  the  accounts  a^e  the  mere 
exemplifications  of  the  books,  and  his  statement  is  that  the  accounts 
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Lave  been  correctly  kept,  to  his  knowledge.  Id  addition  to  this,  all 
of  these  accounts  were  rendered  to  the  defendant  years  ago,  aod 
while  it  is  true  that  he  did  not  remain  silent^  and  thus  acquiesce  in 
their  correctness,  yet  he  did  make  only  a  few  objections  to  some  of  the 
items.  Those  items  not  objected  to  wei-e  certainly  admitted.  The 
quotations  we  have  made  from  his  answer  clearly  admit  that  there 
were  dealings  between  himself  and  plaintiff  in  those  years.  In  the 
spring  of  1884,  he  represents  and  judicially  admits  that  there  was  an 
agreement  between  himself  and  the  plaintiff,  wherennder  the  latter 
undertook  to  furnish  him  plantation  supplies  upon  certain  specified 
terms.  He  again  states  that  he  settled  for  all  amounts  represented  by 
the  plaintiff  to  have  been  purchased  for  eoatf  up  to  the  24th  of  June, 
1884 ',  that  he  deliyei*ed  him  a  lot  of  wool  for  sale^  and  that  the  plain- 
tiff had  agreed  to  sell  the  wool  and  place  the  proceeds  to  his  account ; 
that  <'  notwithstanding  he  had  made  periodical  settlements,  plaintiff^s 
^'  accounts  erroneously  contain  charges  for  articles  alleged  to  have 
*' been  purchased  within  the  periods  for  which  he  settled;"  that  the 
charges  made  in  the  accounts  for  freights  paid  are  erroneous  and  un- 
authorized. 

In  addition  to  all  of  these  guarded  admissions  in  the  defendant's 
answer,  clearly  admitting  the  truth  and  genuineness  of  the  accounts, 
with  limited  exceptions,  there  is  other  evidence  in  the  record  which  it 
is  unnecessary  for  us  to  detail,  which  seems  to  fortify  and  strengthen 
the  conclusion  that  the  district  judge  has  done  ample  and  exact 
justice  in  the  premises.  Amongst  others,  one  incident  may  be  cited, 
and  that  ip,  the  award  of  the  arbitrators  which  places  about  the  same 
estimate  upon  the  defendant's  indebtedness  as  the  judgment  appealed 
from  does.  While  it  was  not  offered  in  evidence  for  the  specific  pur- 
pose, yet  it  is  in  the  record,  and  we  may  give  it  consideration  as  a  cir- 
cumstance that  may  be  placed  in  the  scales  before  striking  the 
balances. 

But  without  any  of  these  circumstances  being  considered,  the  plain- 
tiff's own  statement  made  on  cross-examination,  in  the  absence  of 
other  testimony,  would  be  ample.    It  is  as  follows,  viz: 

<<  Q.    Did  you  sell  the  articles  enumerated  in  your  accounts  f 

<<  A.    I  think  I  did.    Not  all  of  them  myself. 

"  Q.    Do  you  know  the  particular  ones  you  sold  t 

<'  A.    Not  the  specific  articles. 

*<  Q.    Do  you  know  of  your  own  knowledge  that  they  were  sold  T 

**  A.    I  saw  the  majority  of  them  sold." 

These  statements    are    corroborated  by  the    evidence  of  Herman 
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Me/er  and  Solomon  Meyer.  The  latter  states  emphatically  that  he 
delivered  these  accoants  to  the  defendant  and  that  he  made  no  objec- 
tion to  them  at  that  time  or  Ciubseqaently. 

Altogether,  we  are  of  opinion  that  the  accounts  are  substantially 
proven,  and  that  the  credit  allowed  defendant  in  addition  to  the  credit 
of  $7044.45  allowed  oy  the  plaintiff  on  the  face  of  the  account  and 
before  suit,  is  all  that  he  is  entitled  to. 

Judgment  affirmed. 


No.  1.201.  ^  «? 

r«     ^  w      -      ^     ^  49  1335 

John  T.  Ludeling  vs.  J.  &  C.  Chafpe,  et  al.         -^  ^ 


Where  plaintiffhas  brought  a  hypothecary  action  .against  a  third  poeecMor  for  the  recog- 
nition of  his  mortgage  on  property  held  by  the  latter,  and  for  a  decree  that  the  property 
be  sold  to  satisfy  the  same,  and  has  recovered  contradictory  judgment  to  that  effect, 
which  has  become  final,  and  has  issued  execution  thereon,  said  judgment  is  rea  judi- 
eata  as  to  all  antecedent  matters  which  he  urged,  or  might  have  urged,  as  defenses  in 
said  suit;  and  he  cannot  set  them  up  again  as  grounds  for  an  ipjnnotion  against  the 
eiEcontion  of  the  Judgment. 

Whea  a  Judgment  of  revival  of  a  Judgment  against  a  bankrupt  debtor  has  been  rendered 
contradictorily  with  the  assignee  in  bankruptcy  who  has  been  cited  and  has  answered, 
such  Judgment  cannot  be  treated  by  a  third  person  as  an  absolute  nullity  and  collater- 
ally attacked  without  any  action  or  prayer  to  annul  it.  The  propriety  of  such  a  pro- 
ceeding finds  countenance  in  several  decisions  of  this  Court,  and  presents  a  grave 
question,  which  it  is  to  be  assumed  was  considered  and  passed  upon  by  the  Judgb  who 
rendered  the  Judgment. 

Other  questions  considered  and  determined. 

APPEAL  from  the  Fifth  District  Court,  Parish  of  Ouachita. 
W.  F.  MilUop,  Judge  ad  hoc. 
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Plaintiff  and  Appellant  in  propria  persona. 

Stuhhs  &  Bussell  and  G.  J.  <&  J.  8.  Boatner  for  Defendants  and  Ap- 
pellees : 

In  a  motion  to  revive  a  judgment  against  a  person  since  deceased,  and  who  had  made  a 
surrender  in  bankruptcy,  the  assignee  is  the  proper  person  to  c<te.  Stackhonse  vs* 
Zuuts,  36  Ann.  529. 

Until  an  assignee  or  executor  flies  his  final  account  and  is  discharged,  he  still  preserves  his 
official  function,  though  there  may  be  no  property  to  administer.    35  Ann.  lOSSS. 

A  motion  to  revive  a  Judgment  is  not  a  new  suit,  but  a  mere  oontinnanoe  of  a  pending 
cause.  A  curator  may  therefore  be  legally  appointed  to  represent  the  absent  defendant, 
though  he  have  no  property  in  the  State.  The  court  obtains  jurisdiction  by  the  origi- 
nal service  of  the  original  citation.    33  Ann.  314. 

A  final  Judgment  of  a  court  of  competent  Juilsdiction  imports  absolute  verity,  and  cannot 
be  attacked  or  questioned  collaterally.  Kent  vs.  Brown,  38  Ann.  813,  and  cases  there 
cited. 

The  third  possessor  of  property  is  not  entitled  to  ren's  and  revenues  after  Judicial  demand- 
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The  seizure  nnder  the /I  fa  herein  cats  off  plaintiff's  right  to  the  use  of  the  property 

unless  he  elects  to  pay  the  debt  for  which  it  was  seized.    See  authorities  cited  3  Hen. 

p.  1195. 
The  third  possessor  is  not  entitled  on  eviction  to  demand  the  value  of  improvements 

placed  upon  property  by  his  vendor,  when  he  has  called  his  vendor  in  warranty  and 

obtained  Judgment  for  the  full  amount  of  the  purchase  price.    11  Ann.  &01. 
An  injunction  cannot  issue  on  grounds  which  were  or  might  have  been  pleaded  before Judg* 

ment.    18  Ann.  107,  313;  6  Ann.  833;  8  Ann.  6,  489;  13  Ann.  112,  374. 
AU  njnnction  cannot  issue  to  regulate  the  effects  of  a  seizure  wiih  reference  to  a  mortgage 

or  privilege.    The  proper  remedy  is  the  third  opposition.    5  R.  496 ;    10  K.  28 ;  2  Ann. 

763;  11  Ann.  375  ;  14  Ann.  404. 
An  injunction  based  upon  the  ground  that  the  sheriff  had  not  obeyed  the  instructions  of 

defendant,  with  respect  to  the  advertisement,  will  not  be  sustained  when  other  grounds 

are  alleged  which  prevent  the  change  of  advertisement  to  correspond  with  plaintiff's 

directions,  and  arrest  the  sale  until  the  court  passes  on  the  same. 
The  law  giving  the  defendant  the  right  to  select  the  paper  in  which  the  advertisement  shall 

be  inserted  is  merely  directory,  and  its  violation  gives  no  ground  for  injunction  except 

on  allegation  of  irreparable  injury. 


The  opiDion  of  the  Court  was  delivered  by 

Fennbr,  J.  This  is  an  iDJUDCtioD  «aitto  restrain  the  ezecation  of  a 
judgment  rendered  against  plaintiff  and  affirmed  by  this  Court  in  a 
certain  suit  entitled  J.  &  C.  Chaffe  vs.  Ludeling,  reported  page  962  of 
d4th  Annual  Reports.  J.  &  C.  Chaffe  were  recorded  judgment  credi- 
tors of  Mrs.  £.  C.  Warfield,  and  the  suit  just  referred  to  was  a  hy- 
pothecary action  brought  against  Ludeling  as  tliird  possessor  of  certain 
property  claimed  to  be  subject  to  their  judicial  mortgage,  and  judg- 
ment was  asked  recognizing  their  mortgage  on  the  said  property  and 
decreeing  it  to  be  sold  in  satisfaction  tliereof.  Defendant  interposed 
a  plea  of  discussion  and  other  defenses,  which  were  overruled  for 
reasons  given  in  the  opinion,  and  judgment  was  rendered  recognizing 
the  mortgage  and  condemning  Ludeling  *'  either  to  pay  the  judgment 
with  the  costs  thereof  or  to  give  up  the  land  to  be  sold  therefor." 

This  judgment  was  affirmed  by  this  Court. 

It  is  too  obvious  to  admit  of  serious  discussion  that  this  judgment 
absolutely  and  finally  settled,  as  between  the  Chaffes  and  Ludeling, 
the  right  of  the  former  to  require  Ludeling  to  pay  off  their  mortgage 
debt  or  to  sell  the  land  for  the  satisfaction  thereof.  Ludeling  has  had 
his  day  in  court  on  this  issue  and  was  bound  to  urge  all  his  defenses, 
and  his  mouth  is  closed  as  to  all  matters  antecedent  to  the  judgment 
which  he  urged  or  might  have  urged  against  its  rendition. 

In  his  present  petition  for  injunction  he  sets  up  a  multitude  of  mat- 
ters which  were  either  pleaded  or  might  have  been  pleaded  as  grounds 
for  denying  or  qualifying  the  above  absolute  jndgment|  as  to  all  of 


MONROE,  JUNE,  1888.  647 


Ludeling  ys.  Chaffe  et  al. 

which  the  judge  a  quo  suBtaiDed  the   plea  of  res  judicata;  and  we 
consider  his  ruling  to  be  clearly  coirect. 

The  plaintiff,  however,  assigns  other  grounds  for  his  injunction, 
arising  subsequently  to  th««  judgment,  which  require  consideration. 

I. 

He  pleads  that  the  judgment  of  the  Chaffes  against  Warfield,  the 
record  of  which  is  the  basis  of  their  mortgage  on  his  property,  is  per- 
enipted  and  prescribed. 

Unless  it  is  prescribed  there  is  no  foundation  for  the  plea  of  peremp- 
tion, the  rein scription  having  been  seasonably  made. 

The  question  of  prescription  depends  upon  the  validity  and  effect  of 
the  proceedings  taken  by  the  Chaffes  to  revive  their  judgment  against 
Warfleld.  These  proceedings  were  taken  in  proper  season  before  the 
lapse  of  ten  years  from  the  rendition  of  the  judgment. 

Article  3547  C.  C.  provides :  ''All  judgments  for  money  shall  be 
prescribed  by  the  lapse  of  ten  years  from  the  rendition  of  such  judg- 
ments. Provided,  however  that  any  party  interested  in  any  judgment 
may  have  same  revived  at  any  time  before  it  is  prescribed,  by  having 
a  citation  issued  according  to  law,  to  the  defendant  or  his  representa- 
tive, from  the  court  which  rendered  the  judgment,  unless  defendant 
or  his  representative  show  good  cause  why  the  judgment  should  not 
be  revived,  and  if  snch  defendant  be  absent  and  not  represented,  the 
court  may  appoint  a  curator  ad  ftor  to  represent  him  in  the  proceedings, 
upon  which  curator  ad  hoc  the  citation  shall  be  served.  Any  judgment 
revived  as  above  provided  shall  continue  in  full  force  from  the  date  of 
the  order  of  court  reviving  the  same,  etc.'^ 

The  defendant,  Mrs.  Warfield,  had  removed  from  the  State  and  died, 
and  had  no  heirs  resident  in  the  State  or  property  situated  therein. 
Prior  to  her  death  she  had  made  a  surrender  in  bankruptcy,  and  her 
assignee  in  bankruptcy  was  still  in  office,  having  never  been  dis- 
charged. 

In  their  petition  for  revival  the  Chaffes  represented  the  death  and 
bankruptcy  of  Mrs.  Warfield  and  the  non-residence  of  her  heirs ;  al- 
leged that  W.  T.  Atkins  had  qualified  as  assignee  of  her  estate  and  has 
never  been  discharged ;  set  forth  the  non-residence  of  her  heirs  and 
prayed  that  *'  if  they  were  in  any  sense  her  representatives"  a  curator 
ad  hoe  should  be  appointed  to  represent  them ;  asked  that  the  assignee 
and  the  curator  should  be  cited,  and  for  judgment  reviving  the  judg- 
ment. A  curator  was  accordingly  appointed.  Atkins,  the  assignee, 
was  duly  cited  and  appeared  and  filed  answer.  The  curator  accepted 
service  of  the  petition  and  waived  citation,  but  appeared  and  filed 
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aoBwer.  On  issne  thus  joined  the  court  regularly  tried  the  case  and 
rendered  a  judgment  of  revival,  which  is  now  final. 

The  plaintiff  in  injunction  has  never  brought  suit  to  annul  this  judg- 
ment. Even  in  bis  present  action  he  has  offered  no  prayer  to  have  the 
judgment  annulled^  nor  has  he  brought  in  any  of  the  parties  thereto 
except  the  present  defendants.  He  simply  treats  it  as  an  absolute 
nullity  for  want  of  citation. 

It  is  undoubtedly  true  that  a  judgment  rendered  without  citation  is 
a  nullity  so  absolute  that  it  may  be  invoked  in  any  proceeding  and  by 
any  one  interested. 

But  here,  so  far  as  the  assignee  is  concerned,  there  was  a  perfect  ci- 
tation followed  by  appearance  and  answer.  The  petition  advised  the 
Court  of  the  grounds  od  which  it  was  claimed  that  such  assignee  was 
the  proper  repiesentative  of  the  judgment  debtor,  contradictorily  with 
whom  the  proceedings  in  revival  should  be  carried  on.  It  may  be 
assumed  that  the  Court,  in  rendering  its  judgment,  considered  and 
determined  that  he  was  the  proper  representative  of  the  judgment 
debtor. 

The  question  as  to  his  capacity  to  represent  the  bankrupt  debtor  in 
such  proceedings  is,  under  the  jurispradence  of  this  Coart,  to  say  the 
least,  a  doubtful  one. 

In  the  ca«e  of  Alter  vs.  Nelson,  27  Ann.  342,  which  was  a  suit  to 
revive  a  judgment  against  a  bankrupt,  it  was  held  that  citation  of  the 
latter  was  unavailing  and  certainly  suggested,  as  the  only  alternative, 
that  the  assignee  was  the  proper  party. 

In  Wheless  vs.  Fisk,  28  Ann.  731,  where  bankruptcy  occurred  pend- 
ing a  suspensive  appeal,  it  was  held  that  plaintiff  bad  a  right  to  pro- 
ceed in  order  to  preserve  his  right  against  the  surety  on  the  appeal 
bond,  and  the  Court,  ef  its  own  motion,  ordered  the  assignee  to  be 
made  a  party,  and  rendered  judgment  contradictorily  with  him. 

Serra  vs.  Hoffman,  29  Ann.  17,  was  precisely  similar  to  the  last,  and 
it  was  held  that  the  assignee  could  not  be  made  a  party. 

Chapman  vs.  Nelson,  31  Ann.  341,  certainly  says  that  the  assignee  is 
not  a  necessary  or  proper  party  in  a  proceeding  to  revive  a  judgment 
against  a  bankrupt,  but  the  cUcta  on  that  point  were  ohiter  because  the 
case  went  off  on  the  question  of  jurisdiction  of  the  Court. 

In  the  case  of  Grayson's  Executor  vs.  Morton,  later  than  the  fore- 
going, the  proceeding  was  to  revive  a  judgment  against  a  bankrupt  by 
citation  of  the  assignee  alone.  It  was  first  held  that  it  could  not  be 
done,  but,  on  rehearing,  on  the  ground  of  stare  decieiSf  it  was  held  that 
the  proceeding  was  proper  and  valid.    Manning's  Unr.  Cases,  p.  187* 
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In  the  case  of  Grayson's  Executors  vs.  Morton,  83  Ann.  1018,  we 
quoted  at  length  from  the  last  mentioned  decision  and  indicated  our 
approval  of  it  where  the  assignee  was  still  in  office,  but  held  it  could 
not  apply  when  the  assignee  had  been  discharged. 

Finally,  in  a  very  recent  case,  which  was  also  an  action  to  revive, 
we  said  on  the  foregoing  authorities:  <<We  tliink  the  assignee  was 
properly  made  a  party  to  the  action  and  the  only  one  that  could  repre- 
sent tlie  bankrupt  debtor  or  his  estate." 

Stackhouse  vs.  Zuntz,  36  Ann.  529.  If  there  be  error  in  these  decis- 
ions, it  is  one  which  originated  long  ago  and  which  has  been  perpetu- 
ated on  the  ground  of  stare  decisis^  to  protect  parties  who  have  acted 
upon  this  jurisprudence  as  a  means  of  saving  their  judgments  from 
destruction  by  presciiption.  The  question  involves  nothing  but  a 
method  of  proceeding  in  order  to  interrupt  preecription,  which  is  sub- 
ject to  the  arbitrary  control  of  the  Legislature,  and  no  class  of  cases 
invokes  so  strongly  the  application  of  stare  decisis. 

In  a  proper  case  we  might  review  them  and  might  consider  the  dis- 
tinction between  bankrupts  who  have  secured  their  discharge  and 
those  who  have  not ;  though  the  bankrupt  who  does  not  plead  his  dis- 
cbarge is  just  as  amenable  to  suit  as  if  undischarged,  and  in  several  of 
the  cases  the  bankrupt  had  not  been  cited  at  all. 

At  all  events,  and  without  finally  committing  ourselves  on  all  these 
questions,  it  is  obvious  that  the  judgment  of  revival  here  invoked  is 
not  infected  with  any  nullity  so  absolute  as  to  authorize  it  to  be  ques- 
tioned by  a  third  person  in  this  collateral  way  -,  but  that  its  validity 
depends  on  a  grave  question  of  proceeding,  the  propriety  of  which 
seems  to  be  sanctioned  by  the  judgment  itself.  This  obviates  the  ne- 
cessity of  consic^ering  the  validity  of  the  proceeding  as  against  the 
curator  under  his  waiver  of  citation. 

The  defense  of  prescription  was,  therefore,  properly  overruled. 

II. 

The  objections  as  to  the  form  of  the  execution  and  the  failure  of  the 
sheriff  to  advertise  the  sale  in  the  paper  suggested  by  the  defendant 
in  execution,  have  been  elaborately  considered  by  the  judge  a  quo  and 
we  consider  his  reasons  for  disre/sarding  them  sufficient.  The  defen- 
dants in  this  case  are  not  responsible  for  the  sheriff's  drfault  in  the 
matter  of  the  advertisement,  and  it  may  be  corrected  in  the  future 
proceeding  which  will  be  necessary.  Had  it  been  the  sole  ground  of 
tlie  injunction  it  would  doubtless  have  been  corrected  as  soon  as  sug- 
gested. 
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III. 

Plaintiff  claims  credit  for  the  enhanced  valae  of  the  property  arising 
from  the  improvements  made,  not  only  by  himself,  but  by  his  imme- 
diate vendor,  the  succession  of  Dinkgrave,  his  warrantor.  He  has 
already  recovered  judgment  against  his  warrantor  for  the  full  price 
paid  by  him,  which  naturally  includes  the  value  of  the  improvements 
made  at  the  date  of  the  sale.  He  certainly  cannot  claim  the  value  of 
Dinkgrave's  improvements  out  of  the  sale  and,  at  the  same  time,  hold 
a  personal  judgment  against  his  succession  for  the  same  value.  He 
may  subject  this  value  to  his  uncollected  judgment  against  Dinkgrave, 
but  he  cannot  d  irectly  claim  it. 

The  whole  of  this  claim  should  have  been  asserted  against  the  pro- 
ceeds of  the  sale,  and  had  no  place  in  this  injunction  suit;  but  the 
judge  a  quo  recognized  plaintiff's  claim  to  the  value  of  his  own  im- 
provements and,  &i  no  amendment  is  asked  in  that  respect,  it  must 
stand. 

Defendants'  prayer  for  an  amendment  allowing  them  a  judgment 
for  rents  and  revenues  has  no  foundation  in  the  pleadings  and  cannot 
be  allowed  in  this  proceeding.     Nor  do  we  think  it  proper  to  amend 
the.  judgment  as  to  damages. 
Judgment  affirmed. 

44    401  : 

44    e79 

46  1429  No.    1194. 

40    6nOl 

49  248j  L.  D.  Spears  vs.  His  Creditors.— J.  R.  Fuller  &  Co.,  Opponkmts. 

gQ    «M  Any  creditor  may  oppose  the  appoiuimeiit  of  a  syndic,  or  charge  fraud  ajcainst  the  iaaolTeii  t 

— -  ~-  debtor,  by  means  of  an  opposition  laid  before  the  Court  within  ten  days  nest  following 

62  162(j!  the  meeting  of  creditors. 

The  acceptance  of  an  insolvent's  surrender  and  the  selection  of  a  definitive  sj'ndlc  by  a 
meeting  of  his  creditors,  cannot  conclude  Judicial  inquiry  into  the  legality  of  the  syndic'^ 
appointment  or  a  charge  of  fraud  against  the  insolvent. 

At  such  a  meeting  of  the  creditorA  of  the  insolvent,  their  respective  claims  are  certified  on 
oath  to  be  true  and  legitimate,  and  such  certification  of  their  claims  entitles  them  to 
vote.  This  is  an  ex  parte  proceeding  before  a  notary  public  possessed  of  no  Judicial 
powers,  and  cannot  operate  as  an  estoppel  or  re*  judicata  in  respect  t<o  subsequrat 
Judicial  proceedings. 

At  such  a  meeting  of  creditors  only  two  questions  can  be  presented  or  determined — one  i^ 
the  acceptance  of  the  insolvent's  surrender  and  the  other  is  the  selection  of  a  syndic- 

Before  any  proceedings  can  be  taken  looking  to  the  sale  of  the  property  of  the  insolvent, 
and  the  application  of  the  proceeds  to  his  debts,  it  is  necessarv  that  a  syndic  ahoold 
have  been  qualified  and  an  order  of  court  for  the  sale  obtained.  As  an  incident  of  snch 
proceetlings,  a  mebting  of  creditors  must  be  called  for  the  purpose  of  determining  the 
terms  and  conditions  of  sale. 

Mortgaged  and  privileged  creditors  aro  not  bound  by  the  decision  of  the  majority  of  other 


MONROE,  JUNE,  1888.  651 

spears  vs.  His  GieditoTB. 


creditors,  whether  they  desire  the  property  effected  with  their  liens  to  be  sold  for  cMh 
or  on  terms  of  credit  in  satisfaction  thereof. 
Privileges  mast  be  ascertained  and  settled  contradictorily  with  all  the  creditors.    Creditors 
cannot  litigate  their  demands  separately  against  the  syndic,  or  in  an  opposition  to  the 
appointment  of  a  syndic. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
Young,  J. 

Everett  dk  Everett  and  McOlendon  dk  Seals  for  Opponents  and  Appel- 
lants : 

Re»  adjudieata  cannot  be  raised  as  to  a  question  which  was  not  made  an  issue,  and  which 
has  not  been  abjudicated  upon. 

Estoppel  is  founded  upon  the  principle  that  a  party  is  bound  by  his  pievious  actions, 
admissions  or  allegations ;  so  where  he  has  a  vendor's  privilege  and  fails  to  »sk  for  and 
have  it  recognised  in  the  judgment,  he  is  not  afterwards  estopped  from  claiming  bis 
privilege  in  a  contest  with  other  oreditora.    29  Ann.  841 ;  32  Ann.  826,  837. 

The  renewal  of  a  note  for  the  purchase  price  of  machinery  and  fixtures  does  not  novate  the 
obligation.  To  effect  a  novation  the  intention  of  the  parties  must  be  expressed. 
Novation  is  never  presumed.  C.  (;.  Art.  3190,  2185  €t  teq,;  34  Ann.  534  ;  32  Ann.  82S| 
24  Ann.  193 ;  6  B.  443 ;  4  R.  493 ;  8  M.  431. 

The  privilege  of  the  vendor  springs  from  the  nature  of  the  debt,  and  existe  by  force  of 
law,  and  where  a  Judgment  creditor  is  clothed  by  law  with  such  a  privilege,  the  mere 
absence  of  any  expressed  recognition  of  the  privilege  of  the  Judgment  of  the  court 
does  not  impair  the  lien.    32  Ann.  836,  837 ;  29  Ann.  841. 

In  insolvent  proceedings,  privileged  creditors  haye  the  right  to  dictate  how  the  property 
on  which  they  have  a  privilege  may  be  sold.  They  are  not  premature  in  asserting  this 
right  before  the  property  is  sold  and  the  funds  ready  for  distribution  by  the  syndic. 
R.  S.Seo.  1800. 

Where  an  insolvent  files  an  application  for  a  surrender,  and  alleges  himself  to  be  doing  a 
fanning  and  milling  business  and  engaged  also  in  merchandising,  and  he  fails  to 
snrreBder  his  books  of  accounts,  notes,  etc.,  without  assigning  any  good  reason  for 
withholding  them,  his  petition  will  be  rejected  and  his  surrender  denied.  8  L.  318  ; 
1  R.  170. 

Where  the  ceding  debtor  fails  to  suiTender  all  of  his  property  or  goods,  or  gives  an  unfair 
preference  to  some  creditors,  his  petition  will  be  rejected .     R.  S.  Sec.  1804,  1786. 

J.  TF.  Holhert,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Fnller  &  Co.  oppose  the  cession  of  their  insolvent 
debtor,  Spears,  and  the  homologation  of  the  proceedings  of  a  creditors' 
meeting^  whereat  a  syndic  was  chosen  and  the  terms  for  the  sale  of 
his  property  fixed  on  the  following  grounds,  viz: 

1.  That  they  were  placed  on  the  insolvent's  &chednle  of  debts  as 
ordinary  creditors,  when  they  should  have  been  placed  thereon  as 
creditors  with  vendor's  lien  and  privilege  on  a  certain  steam-mill, 
engine  and  fixtures  which  are  included  amongst  the  property  sur- 
rendered. 
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2.  That  Jacob  Stein  &  Co.  were  placed  apon  said  schedale  as 
creditors,  when  they  were  not,  in  fact. 

3.  That  just  prior  to  making  his  surrender,  the  insolvent  favored 
some  of  his  creditors,  to  their  prejudice  and  injury,  by  giving  them 
property  in  satisfaction  of  their  demands,  and  *'  this  was  an  unfair 
preference,  working  an  injury  to  the  rest  of  his  creditors." 

4.  That  the  schedule  of  his  assets  did  not  include  the  whole  of  the 
insolvent's  property. 

5.  That  the  insolvent  did  not  produce,  and  on  proper  demand 
therefor,  failed  and  refused  to  produce  and  surrender  *'  his  books, 
accounts,  notes,  etc.,  for  inspection." 

Opponents  substantially  aver  that,  in  so  doing,  the  insolvent  was 
guilty  of  such  fraud  as  should  deprive  him  of  the  benefits  of  the 
insolvent  law. 

The  insolvent  denies  all  of  these  charges ;  alleges  that  he  made  a 
fair  and  faithful  surrender  of  his  property,  and  avers  that  all  those 
who  are  placed  on  his  schedule  are  really  and  actually  his  creditors. 

He  also  pleads  resjudicataj  estoppel,  payment  and  novation. 

The  demands  of  opponents  are  rejected  in  the  court  below,  and 
they  have  appealed. 

I. 

The  pleas  of  estoppel  and  res  Judicata  are  predicated  ,on  the 
proceedings  of  the  creditors  at  the  general  meeting,  whereat  the 
surrender  of  the  insolvent  was  accepted,  a  definitive  syndicate 
chosen,  and  the  t«rms  of  sale  of  property  regulated. 

It  is  the  homologation  of  those  proceedings  which  is  resisted  by 
opponents. 

The  pleas  are  not  well  founded.  The  law  provides  that  ^*  should 
any  creditor  of  an  insolvent  debtor  deem  it  necessary  to  oppose  the 
appointment  of  a  syndic  or  to  charge  fraud  against  the  debtor,  he 
shall,  within  ten  days  next  following  the  meeting  of  creditors j  lay  before 
the  court  his  written  oppoMtion,  stating  specially  the  several  facts  of 
nullity  of  the  appointment  or  fraud  alleqed  againM  the  insolvent  debtor,^ 
R.  S.  Sec.  1802. 

It  is  obvious,  therefore,  that  the  acceptance  of  an  insolvent  debtor's 
surrender  by  a  majority  of  his  creditors  in  number  and  amount  does 
not  preclude  enquiry  into  Ihe  legality  of  the  syndic's  appointment, 
much  less  the  examination  of  a  charge  of  fraud  preferred  against  the 
debtor. 

Express  permission  is  given  by  the  statute  to  "  any  creditor  •  * 
to  oppose  the  appointment  of  syndic  or  to  charge  fraud  against  the 
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debtor  "  afier  the  meeting  of  the  creditors  have  accepted  the  sarrender 
and  selected  a  syndic. 

On  such  proceedings  no  question  of  fraud  or  nullity  is  raised.  The 
statute  provides  that ''  at  the  meeting  of  the  creditors,  after  having 
eerHfied  on  oath  their  respective  claims  to  he  true  and  legitimate,  they 
shall  proceed  to  the  appointment  of  a  syndic?''    R.  S.  1796. 

Such  certification  on  the  oath  of  the  respective  creditors  is  neces- 
sarily ex  parte.  It  is  made  before  a  notary  public  possessed  of  no 
judicial  power  whatever.  It  would  be  anomalous,  indeed,  to  hold 
that  such  a  proceeding  could  estop  or  debar  judicial  inquiry.  It  is 
only  after  the  insolvent's  surrender  has  been  formally  acted  upon 
and  accepted  by  his  creditors  that  those  dissatisfied  therewith  are 
called  upon  to  make  opposition. 

The  pleas  of  res  judicata  and  estoppel  cannot  prevail. 

II. 

An  examination  of  the  proces  verbal  of  the  proceedings  of  the 
meeting  of  the  creditors  discloses  the  fact  that  not  alone  was  a  defini- 
tive syndic  elected,  but  the  terms  of  sale  of  the  insolvents  property 
were  fixed,  and  same  was  ordered  to  be  sold,  subject  to  such  privileges 
as  may  exist  thereon  according  to  law,  the  amount  of  all  bids  less 
than  ten  dollars  payable  in  cash,  and  those  in  excess  of  that  sum 
payable  on  the  first  of  November  following. 

Opponents  complain  of  this  part  of  the  proceedings  on  the  ground 
that  the  creditors  had  no  authority  *'  to  fix  the  terms  of  sale  of  the 
machinery,"  etc.,  on  which  they  assert  a  vendor's  privilege. 

The  petition  of  the  insolvent,  which  accompanies  this  schedule, 
shows  that  he  desired  to  make  a  voluntary  surrender  of  all  of  his 
property  to  his  creditors,  and  that  for  the  purpose  of  laying  betore 
them  a  statement  of  his  affairs,  a  meeting  of  his  creditors  should  be 
called.  It  is  accompanied  with  a  prayer  that  a  meeting  of  his  creditors 
be  convoked  before  a  notary  public,  at  a  time  and  place  to  be 
indicated,  at  which  time  and  place  he  might  *<  lay  before  them  his 
affairs  and  surrender  to  them  his  property,"  and  that  in  the  meantime 
all  proceedings  against  his  person  and  property  should  be  stayed. 
The  order  of  court  followed  the  averments  and  prayer  of  the  petition. 

It  is  apparent  that  the  creditors  had  not,  at  this  stage  of  the  pro- 
ceedings, any  right  to  fix  the  terms  of  sale  of  the  property  of  the 
insolvent.  Under  the  prayer  of  the  petition  and  order  of  the  court, 
there  were  but  two  questions  submitted  to  tlieir  consideration,  and 
those  were,  1st,  the  acceptance  of  their  debtor's  surrender,  and,  'Zd,  the 


654  SUPREME  COURT  OF  LOUISIANA. 

Spears  vs.  His  Creditors . 


selectioD  of  a  definitive  sjodic.    This  was  the  only  power  given  to 
such  a  meeting  of  creditors.    K.  S.  Sec.  1796. 

Of  course^  it  was  absolutely  necessary  that  the  creditors  should  first 
accept  their  debtor's  surrender  and  choose  some  one  to  undertake  the 
administration  of  his  estate,  and  that  he  should  have  qualified  and 
entered  upon  the  discharge  of  the  duties  of  his  office  before  any  pro- 
ceedings could  be  taken  looking  to  the  sale  of  the  debtor^s  property, 
and  the  application  of  the  proceeds  to  the  payment  of  his  debts. 

These  things  having  been  done,  the  property  ceded  may  ''be  ordered 
by  the  court  to  be  sold  at  public  auction,  at  such  time  and  place  and 
upon  such  terms  and  conditions  as  may  be  determined  by  the  cred- 
itors."   R.  S.  1812. 

But  such  order  must  be  preceded  by  a  petition  of  the  syndic,  and 
when  presented  the  court  will  convoke  a  meeting  of  the  creditors /or 
that  purpose.  The  mortgaged  and  privileged  creditors  shall  not  be 
bound  by  the  decision  of  the  mfviority  of  the  other  creditors,  if  they 
desire  the  property  affected  with  their  liens  to  be  sold  on  a  credit' 
They  have,  also,  the  right  to  require  that  a  sufficiency  tliereof  be  sold 
for  cash  to  satisfy  their  privileged  claims.    R.  S.  Sec.  1800. 

The  proceedings  of  the  creditors'  meeting,  in  so  far  as  they  relate  to 
the  fixing  of  the  terms  of  the  sale  of  the  insolvent's  property  are 
premature,  and,  on  that  account,  are  null  and  void.  For  this  reason 
we  do  not  feel  authorized  to  decide  whether  opponents  are  entitled  to 
the  recognition  of  their  vendor's  lien  or  not.  It  must  be  relegated  to 
some  future  proceeding  and  determined  contradictorily  with  other 
creditors  of  the  insolvent. 

The  total  assets  surrendered  are  stated  to  be  wortli  only  $2800,  and 
the  insolvent's  debts  are  placed  at  $3800.  If  the  claim  of  opponents 
is  recognized  as  being  secured  by  a  vendor's  lieu,  and  entitled  to  be 
paid  by  preference,  a  large  portion  of  the  assets  will  be  absorbed 
thereby,  and  the  amount  applicable  to  ordinary  debts  correspondingly 
reduced.  Hence,  ordinary  creditors  have  an  interest  in  the  determin- 
ation of  this  question. 

In  Finney  vs.  Provosty,  Syndic,  14  Ann.  218,  it  was  held  thai 
**  privileges  must  be  settled  contradictorily  with  all  the  creditors  upon 
a  tableau  of  distribution  filed.  Tiie  creditors  cannot  litigate  their 
demands  separately  against  the  syndic."  Faber  vs.  McRae  and 
Provosty,  14  Ann.  657,  and  authorities  therein  collated;  Robert  vs. 
His  Ci editors,  2  Ann.  535. 
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III. 

A  fair  preponderance  of  the  testimony  favors  the  validity  of  the 
debt  of  Jacob  Stein  &  Co.  that  is  entered  upoo  the  insolvent's 
schedule.  It  is  at  least  sufficient  to  justify  the  insolvent  in  placing  it 
there  and  to  exonerate  him  from  the  charge  of  fraud  that  opponents 
have  preferred  against  him  on  that  account.  But  we  do  not  hold  that 
the  proof  submitted  in  reference  to  this  claim  can,  in  any  manner, 
affect  tile  rights  of  other  creditors.  The  validity  of  said  debt,  as 
such^  musty  like  the  question  of  opponfut-s'  privilege,  be  relegated  to 
future  adjustment. 

IV. 

On  the  charge  preferred  against  the  insolvent  of  having  given 
goods  and  property  to  some  of  his  creditors  in  satisfaction  of  their 
demands,  no  proof  was  adduced  by  opponents.  They  rest  this  branch 
of  their  case  exclusively  upon  the  admissions  made  by  the  insolvent 
in  his  evidence. 

They  are  to  the  effect,  substantially,  that  shortly  anterior  to  making 
his  surrender,  his  saw-mill  was  destroyed  by  fire  and  he  collected 
$1648  insurance  money.  This  he  expended  for  goods,  in  payment  of 
plantation  supplies,  and  in  making  payment  of  some  small  debts  he 
owed.  To  his  answer  is  appended  an  itemized  statement  of  such  ex- 
penditures. 

He  admits  that  he  gave  small  amounts  of  goods  in  exchange  for 
labor,  corn  and  other  things,  and  that  he  paid  a  few  small  debts  that 
he  owed  in  goods.  But  the  amount  of  the  debts  thus  paid  was  quite 
small.  He  states  that,  at  the  time  of  his  surrendc^r,  he  had  none  of 
the  insurance  money  on  hand  -,  that  he  had  no  intention  of  defrauding 
his  creditors  in  thus  expending  his  money  and  disposing  of  his  goods; 
that  his  mercantile  business  was  quite  small — his  stock  scarcely 
exceeding  $300  at  any  time. 

He  says  '^  the  goods  and  their  value  were  used  by  myself  and  family 
and  mill-hands  and  farm-hands— and  I  sold  a  part  of  them.  The 
amount  disposed  of  and  the  amount  on  the  schedule  under  seizure, 
accounts  for  all  the  goods  I  had  on  hand.  I  had  no  money  or 
amounts  due  for  goods,  or  goods  that  were  not  surrendered." 

There  is  no  countervailing  evidence.  Some  of  his  neighbors  testify 
to  his  good  reputation  and  character. 

We  think  it  would  be  a  strained  interpretation  of  these  acts  of  the 
insolvent  debtor  to  style  them  fraudulent  in  the  sense  of  the  pro- 
visions  of   R.   S.  Sec.  1802  et  seq.     On   the  contrary,  they  indicate 
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an  intention  to  satisfy  his  debts  jast  as  speedily  as  possible,  consistent 
with  his  slender  resources.  It  was  the  seizare  of  his  property  by  the 
opponents,  which  brouf^ht  about  his  surrender.  This  ground  of  oppo- 
sition is  untenable. 

V. 
The  proof  satisfies  us  that  the  schedule  fairly  accounts  for  all  the 
insolvent's  property. 

VI. 
The  insolvent  states  that  he  kept  no  mercantile  books.  The  only 
one  he  did  keep  was  a  small  memorandum  book,  and  this  he  tendered 
to  the  opponents  in  court.  He  evidently  does  not  come  within  the 
denunciation  of  the  statutes  against  *'  those  who,  being  merchants 
and  shop-keepers,  shall  have  concealed  their  commercial  books  and 
papers  *         *         with  the  intention  of  keeping  same  from  their 

creditors  "    R.  S.  Sec.  1802. 

VII. 
We  have  taken  the  pains  to  review  with  care  all  the  points  of 
objection  urged  pro  and  con,  and  have  reached  tbe  conclusion  that  the 
action  of  the  creditors  in  fixing  the  terms  of  sale  of  the  insolvent's 
property  was  premature  and  unauthorized,  and  that,  in  tliis  respect 
their  proceedings  should  be  annuled ;  that  the  questions  raised  with 
regard  to  the  alleged  privilege  of  the  opponents,  and  the  validity  of 
the  debt  of  Jacob  Stein  &  Co.,  should  be  postponed  until  the  coneumts 
is  formed  and  adjudicated  therein  contradictorily  with  all  the  cred- 
itors ;  and  that  the  judgment  should  be,  in  other  respects,  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  so  amended  as  to  reject  and  annul  that  part  of  the  pro- 
ceedings of  the  creditors'  meeting  which  fixes  the  terms  of  sale  of  the 
insolvent's  property  \  and  further  amended  so  as  to  postpone  cousider- 
ution  of  the  opponent's  privilege,  and  the  validity  of  the  debt  of 
Jacob  Stein  &l  Co.  until  a  concursus  is  formed  with  all  the  creditors. 

It  is  further  ordered,  adjudged  and  decreed  that  in  all  other  respects 
said  judgment  be  affirmed,  and  that  the  costs  of  appeal  be  taxed 
against  the  succession  of  the  insolvent,  and  those  of  the  lower  court 
to  await  the  final  termination  of  proceedings  in  the  court  a  qua. 
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No.  1,811.  i|  ^ 

J.  A.  BOYER  VS.  L.  A.  JOFFRION,   SHERIFF,  ET  ALS.  "STwT 

111    799 
A  money  lender  may  safely  deal,  as  far  as  the  qaestion  of  OBtensible  ownership  goes,  with    jz^z:^ 

one  whose  title  to  real  estate  properly  appears  on  the  pablie  records  and  cannot  be      40     ft57 

affected  by  any  anterior  transfer  of  the  property,  anless  the  same  was  made  by  the     ^^f       ^^i 

ostensible  owner,  his  authorised  agent,  or  by  Judicial  authority,  and  the  transfer  was 

patent  by  proper  registry. 

Such  party  cannot  be  charged  with  notice,  unless  the  notice  result  from  a  Talid  registry  of 
the  transfer,  and  is  not  bound  by  Judicial  proceedings  in  which  the  title  of  the  pfoperty 
is  InTolred,  but  to  which  he  was  no  party.  Notice,  as  a  rule,  is  not  eqniralent  to  reg- 
istry. 

On  the  dissolution  of  an  injunction,  arresting  an  order  of  seisure  and  ^le,  not  a  money 
Judgment,  damages  cannot  be  allowed. 

Kr.  Justice  Pooh6  was  absent  duiing  this  term  on  account  of  illness. 
42 
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APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
Ooco^  J. 

Joffrion  (k  Bordelon  for  Plaintiff  and  Appellant. 
Thorpe  d  Peterman  for  Defendants  and  Appellees : 

1 .  Plaintiff  in  soit  ie  not  entitled  to  call  hia  vendor  in  warranty,  19  L .  368 ;  G.  P.  Art.  378 
etteq;  8  Ann.  971;  Ibid 755;  15  L.  471;  R.  C.C  Ai't.9519;  9  Ann.  367;  Croaa  on  PI. 
439. 

2.  That  the  warranty  shall  have  existence,  it  is  neceasory  that  the  right  of  the  person 
evicting  shall  have  existed  before  the  sale.    R.  G.  C.  2478 ;  18  Ann.  560. 

3.  A  sale  of  land  without  description  of  boundary  or  location  is  inoperative  as  notice  to 
the  pubUo     37  An.  751 ;  8  Ann.  983 ;  10  Ann.  193,  397,  613;  11  Ann.  87. 

4.  A  sale  of  immovable  property  by  private  act  has  no  effect  against  third  parties  until 
aotnal  delivery  to  the  vendee  of  the  thing  sold.    R.  G.  G.  Art.  9442. 

5.  An  act  under  private  signature  dates  only  from  the  time  of  its  production  in  the  ab- 
sence of  evidence  aUunde  ot  its  real  date. 

6.  A  sale  of  immovables  by  private  act  has  effect  against  third  parties  only  from  the  day 
'  of  its  recordation  and  proof  of  its  execution  by  the  oath  of  two  subscribing  witnesses. 

R.  C.  C.  Art.  9442 ;   SI  Ann.  941,  591 ;  J2  Ann.  997 ;   Act  Ko.  274  of  1855;  91  Ann.  496 ; 
33  Ann.  194b. 

7.  A  certified  copy  of  a  private  act,  even  though  re^^istered,  is  insnfBoient  to  prove  title  to 
real  est«te— the  original  muBt  be  produced  and  signatures  proved  by  competent  eridence. 
96  Ann.  *49;  98  Ann.  725. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.    This  is  a  petitory  action. 

The  plaintiff  claims  to  be  the  owner  of  certain  real  estate,  ailver- 
tised  to  be  sold  under  executory  process,  issued  by  Jean  Artigues 
against  A.  L.  Boyer,  to  foreclose  a  mortgage. 

He  avers  a  purchase  of  the  property  by  him  from  Mrs.  Lougarre,  on 
December  17,  1885,  by  act  duly  recorded  on  the  same  day  in  the  con- 
veyance book,  and  inheritance  of  the  property  by  his  vendor  from  her 
father,  Eugene  Amet,  who  died  in  1875. 

He  calls  in  Mrs.  Lougarre  to  make  good  his  title,  and  the  latter  ap- 
pearing, calls  in  A.  L.  Boyer  to  defend  her  title,  by  virtue  of  a  clause 
in  a  private  writing,  which  is  a  submission  to  arbitrators  of  a  litigation 
once  pending  in  the  succession  of  Amet,  in  which  the  property  in 
question  was  involved,  and  to  which  A.  L.  Boyer  was  a  party. 

The  plaintiff  coupled  his  demand  for  recognition  as  owner,  with  a 
prayer  for  an  injunction  to  arrest  the  sale,  which  was  granted. 

The  defense  moved  to  strike  out  the  call  in  warranty,  because  the 
law  does  not  authorize  such  a  proceeding  by  a  plaintiff,  and  because 
the  plaintiff  averred  the  mortgage  to  have  been  subsequent  to  his  pur- 
chase. 

The  call  in  warranty  was  stricken  out  by  the  Court. 
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For  answer,  the  eeizing  creditor  denied  any  title  in  the  plaintiff  that 
could  preyail  over  his  mortgage  and  averred  that,  long  prior  to  the 
alleged  purchase  of  plaintiff,  t.  «.,  May  18,  1878,  the  property  had  been 
sold  at  the  succession  sale  of  A  met  to  one  Bielkiewicz,  who  had,  on 
the  same  day,  transferred  it  to  A.  L.  Boyer,  and  that  the  two  acts  had 
been  seasonably  and  properly  recorded. 

He  further  contends  that,  at  the  time  of  execution  of  the  mortgage 
in  his  fayor  by  A.  L.  Boyer,  t.  «.,  May  29,  1886,  the  conveyance  books 
disclosed  no  alienation  of  the  property  by  A.  L.  Boyer  to  any  one. 

He  concludes,  praying  for  the  dissolution  of  the  injunction,  with 
damages. 

There  was  judgment  dissolving  the  injunction — without  damages. 

The  plaintiff  appeals  and  Artigues  prays  for  an  amendment  of  the 
judgment,  by  allowing  him  the  damages  which  he  claimed  below. 

We  deem  it  unnecessary  to  review  the  judgment  of  the  lower  court 
striking  out  the  call  in  warranty  made  by  plaintiff. 

Conceding  arguendo,  that  the  plaintiff  had  authority  to  proceed  in 
the  manner  in  which  he  did  and  which  was  objected  to,  his  right  to 
the  property  in  question  would  not  be  in  the  least  affected  thereby, 
for  it  is  clear  that,  whatever  his  rights  may  be,  if  any,  against  Mrs. 
Lougarre,  and  those  of  the  latter  against  A.  L.  Boyer,  the  defendant  in 
injunction  and  plaintiff  in  the  executory  proceeding  cannot,  in  the 
least,  be  concluded  thereby.  Further^  it  is  objectionable  to  engraft  upon 
the  litigation  between  the  plaintiff  and  Artigues,  claims  which  the  for- 
mer may  have  against  parties  who  are  utter  strangers  to  the  latter. 

The  record  clearly  shows  that,  on  the  29th  of  May,  1886,  when  A.  L, 
Boyer  mortgaged  the  property  in  question,  in  favor  of  Jean  Artigues, 
the  public  records  showed  that  he  had  acquired  it  from  Bielkiewicz,  on 
May  ^B,  1878,  who  had  himself  become  the  a^jndicatee  thereof  at  the 
sale  of  the  succession  property  of  A  met,  and  did  not  disclose  the  fact 
that  he  had  previous  to,  or  on  that  day,  disposed  of  his  title  to  it. 

It  is  true  that  A.  L.  Boyer,  the  transferree  of  Bielkiewicz,  was  a 
party  to  the  controversy  in  which  the  validity  of  the  abjudication  of 
the  property  to  the  latter  was  involved ;  that  the  finding  of  the  arbi- 
trators annulling  it  and  the  judgment  of  the  court  homologating  it 
were  binding  upon  him ;  that  this  occurred  in  1883,  prior  to  the  con 
veyance  to  him  by  Mrs.  Lougarre,  and  that  this  sale  was  recorded  in 
December  1883,  more  than  two  years  before  the  mortgage  was  con- 
sented by  A.  L.  Boyer  in  favor  of  Artigues ;  but  all  this,  as  far  as  Ar- 
tigues was  concerned,  was  perfectly  immaterial. 

The  finding  of  the  arbitrators  and  the  judgment  upon  it  annulling 
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the  adjudicatioD,  divestiDg  A.  L.  Boyer  of  auy  title  to  the  property, 
had  not  been  recorded  previoue  to  the  granting  of  the  mortgage. 
Neither  had  the  sale  of  the  same  property  by  Mrs.  Longarre  to  A.  L. 
Boyer  been  recorded.  To  this  date  neither  appears  to  have  been  re- 
corded in  the  regnlar  conveyance  book  of  the  proper  office. 

It  is  worthy  of  notice  that  the  act  of  sale  by  Mrs.  Longarre  to  the 
plaintiff  of  the  property  contains  no  derivation  of  title.  It  does  not 
state  that  the  property  sold  belongs  to  the  vendor,  Mrs.  Longarre,  for 
haying  been  inherited  by  her  from  her  father,  and  that  it  once  stood  in 
the  name  of  A.  L.  Boyer ;  bat  that  his  ostensible  title  thereto  had 
been  judioially  annnlled  and  divested.  So  that,  it  cannot  be  pretended 
that,  by  an  inspection  of  the  conveyance  book,  a  third  person  could  at 
the  time  of  the  mortgage  have  ascertained  from  it,  the  least  vestige  of 
a  mutation  of  title. 

No  third  person,  nnder  the  peremptory  provision  of  the  law,  can,  as 
a  rule,  be  bound  by  an  alienation  of  real  estate,  in  or  to  which  he  may 
have  some  title  or  claim,  unless  it  appear  from'  the  propei  public  re- 
cords, that  his  debtor,  whoever  he  be,  has  parted  with  his  title  or  has 
encumbered  his  estate  ;  and,  even  then,  only  to  the  extent,  jf  any,  ex- 
pressly prescribed  by  law.     14  Ann.  414. 

A  different  interpretation  of  the  law  would  prove  destructive  of  the 
benefits  which  it  intends  to  confer,  and  would  place  capitalists  at  the 
mercy  of  their  debtors  and  jeopardize  loans  of  money  on  mortgage 
security. 

We  therefore  conclude  that  a  money  lender  may  safely  deal,  as  far 
as  the  question  of  ostensible  ownership  goes,  with  one  whose  title  to 
real  estate  appears  on  the  proper  public  records,  and  that  he  cannot 
be  injuriously  affected  by  any  anterior  transfer  of  the  property,  unless 
the  same  be  made  by  the  ostensible  owner,  or  by  his  authorized  agent, 
or  by  judicial  authority,  and  the  transfer  has  become  patent  by  proper 
registry.    No  other  notice  can  prove  knowledge. 

The  plaintiff  has  not  proved  that  the  defendant  ever  had  legal  and 
sufficient  notice  of  the  transfer  of  the  property  to  him,  by  Mrs.  Lon- 
garre, previous  to  the  date  of  the  mortgage,  and  Artigues  is  not  bound 
by  the  arbitration   proceedings  which,  as  to  him,  are  res  inter  alios  acta. 

The  injunction  was  properly  dissolved.  As  it  did  not  arrest  the  ex- 
ecution of  a  money  judgment,  but  simply  of  an  order  of  seizure  and 
sale,  the  district  judge  was  right  in  not  allowing  damages. 

Judgment  affirmed. 
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LapleJne  vs.  Bailroad  and  Steamship  Company. 

No.  1307. 

Bernard  Laplkine  vs.  Morgan's  Louisiana  and  Texas  Railroad 
AND  Steamship  Company. 

In  a  suit  by  the  lather  of  a  minor  child  for  the  latter's  separate  use  and  benefit,  the  mother 
is  not  disqaalifled  as  a  witness,  becaase  she  does  not  testify  for  or  against  her  hnsband 
but  for  or  against  the  ehild,  and  the  case  is  not  affected  by  the  provision  of  law  giving 
to  fathers  and  mothers  the  enjoyment  of  the  estate  of  their  minor  children. 

When  two  causes  co-operate  to  produce  the  damage  resulting  from  a  legal  ii^ury,  the  prox- 
imate cause  is  the  originating  and  eflScient  cause  which  sets  the  other  cause  in  motion. 

The  duty  of  care  and  of  abstaining  f^m  the  unlawful  injury  of  another  applies  to  the 
sick,  the  weak,  the  infirm,  as  fully  as  to  the  strong  and  healthy,  and  when  that  duty  is 
violated,  the  measure  of  damages  is  the  injury  done,  even  though  such  injury  might 
not  have  resulted  but  for  the  p  culiar  physical  condition  of  the  person  in|nred,  or  may 
have  been  aggravated  thereby. 

Thus,  though  the  damage  done  to  a  child  by  an  injury  appears  to  be  agfttavated  by  a  latent 
hereditary  hysterical  diathesis,  which  had  never  exhibited  itself  before  the  accident 
and  might  never  have  developed  but  for  it,  the  party  in  fault  will  be  held  for  the  entire 
damage  as  the  direct  result  of  the  Occident. 

APPEAL  from  tbe  Twenty-first  District  Court,  Parish  of  Iberia. 
MautqUf  J. 


B.  8,  Perry  for  Plaintiff  and  Appellee  : 

A  document  placed  in  evidence  by  defendant,  on  cross-examination  of  plaintiiTs  witness, 
without  restriction,  is  to  be  considered  as  substantive  and  independent  evidence. 

Testimony  of  a  witness,  otherwise  unworthy  of  belief,  is  to  have  full  weight,  in  so  far  as  it 
is  supported  by  other  credible  testimony,  and  particularly  when  the  supporting 
evidence  consists  of  an  afiBdavit  secured  from  the  witness  by  the  party  against  whom 
she  testifies,  and  is  pot  in  evidence  by  him. 

The  negligence  of  a  parent  or  guardian  cannot  be  imputed  to  a  non  tin  geturis,  who  is  not 
herselt'  in  fault.    Beach  on  Contributory  Negligence,  p.  137. 

When  a  latent  disease  may  or  may  not  develop  into  activity,  without  the  intervention  of 
some  accident,  and  it  is  developed  by  an  accident,  the  predisposition  is  not,  and  the  ac- 
cident is  the  efficient,  proximate  cause.  The  efficient  cause  is  that  which  puts  the 
others  in  motion.  It  need  not  be  the  sole  or  immediate  cause.  Defendant  cannot  show 
that  plaintiff  would  have  suffered  as  much  had  he  not  wranged.  &  Otto  117 ;  Sherman 
&  Redfield,  310;  Sedgwick,  vol,  1,  page  60;  note  vii;  /Md,  vol.  ii,  p.  363,  note  6; 
Patterson,  §  17,  id,  39,  p.  36 ;  Thompson,  p.  1867,  §  61 ;  Sutherland,  vol.  Ui.,  p.  434,  note. 

Misconduct  of  parents  after  accident  cannot  affect  tbe  rights  of  their  child. 

Evidence,  admitted  under  general  averments,  or  no  averments  at  all,  is  to  have  full  effect. 
16  Ann.  373 ;  30  Ann.  70,  341,  379 ;  Lonque,  p.  334  (c). 

Burden  of  Proof.  The  rule  is,  ei  ineumbit  probatio  qui  dicU,  non  qui  negat.  But  if  subject 
of  negative  proposition  is  specially  in  knowledge  of  other  party,  it  will  be  taken 
as  true,  unless  that  party  disproves  it.  The  happening  of  a  catastrophe  which  might 
have  been  prevented  raises  a  presumption  of  negligence.  These  circumstances  may 
throw  burden  of  exculpation  on  defendant.  Se»ipta loquitur.  Greenleaf .  $  79 ;  Law- 
son  on  Presumptive  Evidence,  p.  112;  Wharton  on  Evidence,  ^  367,  359,  360;  Moak'a 
Underbill,  pp.  310,  313.  315;  11  Wall  130;  Am.  Law  i:egiitter  (N.  S.),  350,  363,  note 
Kirst  vs.  MUmambttie,  46;  Wise  489;  Thompson  on  Negligence,  p.  1337,  note ;  3,  Bsa 
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ipsa  loquitur,  pp.  1228, 1899, 1230 ;  Day  vs.  Bail  way  Co.,  35  Ann.  696 ;  37  Ann.  TH ;  Pat- 
terson Accident  Law,  p.  434,  §  375  ;  Ibid,  §  375. 
Jnry  can  consider  what  it  sees  in  visiting  locus  inquo,  and  the  injured  party  in  oooaection 

with  testimony  of  witness. 
Damafes.  Measnre  of  Damages — Discretion  of  the  Jnry,  C.  C.  1934,  2315,  2316;  Sather- 

land,  vol.  iU,  pp.  711,  712  et  teq.;  Thomson,   pp.  1256,  ^  44,  62,  63:  Sedgwick,  vol.  1  p. 

44  ;  Patterson,  §§  393,  394,  37  Ann    93. 
In  torts  a  party  committing  a  wrongful  act  is  responsible  for  all  direct  ii^uries  resulting 

from  his  wrongful  aet. 
It  is  not  necessary  that  the  damages  be  foreseen,  as  consequential  damages  from  breach  of 

contract  must  be  contemplated  by  the  parties.    Sutherland,  vol.  iii,  pp.  714,  20,  47,  48. 
Injured  persons  entitled  to  prospective  damages.    Thompson,  vol.  i1,  p.  1263,  ^  47 ;  Suther- 
land, voL  i,  pp.  175,  190,  193  ;  vol.  iii.  pp.  266,  722 ;  Sedgwick,  vol.  1,  p.  20.^ ;  17  Ann.  19  ; 

22  Ann.  603 ;  23  Ann.  180  ;  35  Ann.  205 ;  38  Ann.  779. 
Assessing  damages  torts  is  the  peculiar  province.    Sutherland,  vol.  1,  p.  810;  vol.  iii,  p. 

730 ;  10  Ann.  88 ;  C.  C.  1935,  §  3;  13  Ann.  26 ;  19  Ann.  362 ;  H.,  p.  106  (g)  No.  2  ;  12  K. 

678  ;  37  Ann.  93. 
A  document  from  which  witness  has  refieshed  his  memory,  and  to  the  truth  and  correct^ 

nees  of  whi^^h  he  has  sworn,  is  admissible  in  evidence  if  not  per  m,  inadmissable.     It  is 

admissable  as  independent  evidence.    Wharton  on  Evidence,  §  516. 
An  expert  cannot  testify  as  to  his  opinion  before  he  has  testified  to  the  facts.    It  is  only 

after  he  has  testifled  to  the  facts  that  he  may  state  his  opinion.    Rogers  ou  Expert 

Testimony  p.  48,  §  31. 
A  non-expert  witness  ma^^  sometimes  state  opinions,  or  conclusions  such  as  to  whether 

a  person  is  intoxicated,  or  sober  ;   or  sad,  or  suffering  and  looked  bad.  or  eooentric,  et«. 

Rogers,  $  3. 
The  report  of  experts  cannot  be  considered  unless  they  have  been  appointed  and  sworn. 

and  have  proceeded  and  have  made  their  report,  and  same  has  been  homologated 

pursuant  to  C.  P.  142,  446,  448,  450,  451,  453,  454,  456. 
Excessive  Damage.— 17  Ann.  19 ;  23  Ann.  180 ;  37  Ann.  705;  38  Ann.  778. 

D.  Caffery  for  DefendaDt  and  Appellant : 

1.  Plaintiff,  in  action  of  damage,  must  show  the  act  creating  the  damage.    When  that  fails, 
no  recovery  can  be  had.    C.  C. 

2.  Where  damages  are  asked  for  a  result,  wholly  nnexpeoted  .and  unnatural  as  a  conse- 
quence of  the  act  complained  of,  no  recovery  can  be  had. 

3.  The  resultant  damage  must  be  connected  with  the  act,  as  proximate  and  efficient  cause, 
by  necessary  concatenation. 

Sutherland  on  Damage,  pp.  20  to  25  ;  Sedgwick,  112  to  114  ;  Beach  Coutribatorr  Negligence, 
32 ;  Scheffer  vs.  R  R.  Co.  105  U.  S.  R.  248 ;  4  Col.  Rep,  p.  347. 


The  opinion  of  the  Court  was  delivered  by 

Fennsr,  J.  The  plaintiff  sues  in  behalf  of  his  minor  child,  Marie 
Lapeine,  to  recover  damages  for  injury  inflicted  upon  her  through  the 
fault  of  the  defendant  company. 

He  alleges  that  in  April,  1885,  Marie,  with  other  children,  was  at 
play  in  the  rear  part  of  her  father's  jard,  on  the  inside  of  a  plank 
fence  separating  said  yard  from  the  railroad  track  of  said  defendant, 
when  a  train  of  cars  belonging  to  the  latter  and  loaded  with  split 
lumber  passed  along  said  track,  and  the  stakes  confining  said  lum- 
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ber  becoming  loosed  or  disarraDged,  the  lamber  broke  away  from 
its  fastoDiogs  and  tumbled  off  the  car,  part  of  it  being  precipitated 
over  the  fence  and  falling  into  plaintiff's  yard,  striking  the  child, 
Marie,  and  inflicting  on  her  the  injaries  complained  of. 

The  evidence  is,  to  our  minds,  conclusive  on  the  following 
points,  viz : 

1.  That  the  lamber  was  precipitated  from  defendant's  cai  over 
plaintiff's  fence  and  into  his  yard  substantially  in  the  manner  charged. 

2.  That  this  was  caased  by  the  improper  loading  or  insafiScient  fast- 
ening of  the  lumber  and  by  the  imprudent  handling  of  the  train,  and 
is  imputable  exclusively  to  the  negligence  and* fault  of  defendant. 

3.  That  the  child,  Marie,  was  struck  and  injured  by  the  falling 
lumber. 

4.  That  the  child  was  entirely  free  from  any  fault  or  contributory 
negligence  of  any  kind  whatever. 

As  to  all  the  above  points,  except  the  thirdy  there  is  no  room  for  the 
slightest  dispute. 

As  to  the  third  point,  the  evidence  is  conflictiug,  but  after  a  thor- 
ougli  scrutiny,  we  are  perfectly  satisfied  that  Marie  was  struck  and 
injured  by  the  lamber. 

The  child  was  undoubtedly  in  the  yard  and  near  where  the  lum1)er 
fell.  The  lumber  was  pitched  over  into  that  yard.  Immediately 
afterward  the  child  was  found  with  a  wound  upou  her  head  and 
bruises  on  her  body,  and  she  stated  she  had  been  hurt  by  the  falling 
lumber,  although,  by  reason  of  her  age  and  condition,  she  was  not 
admitted  as  a  witness. 

The  coloi-ed  nurse,  Mary  Coleman,  was  the  only  immediate  witness 
of  the  injury  to  the  child.  She  is  a  curious  example  of  utter  depravity 
and  insensibility  to  the  obligation  of  truthfulness.  She  pretends  to 
have  been  bribed  by  both  parties,  and  her  only  complaint  was  that 
neither  had  paid  the  promised  bribe.  She  was  put  on  the  stand  by 
plaintiff  and  testified  on  every  point  in  her  favor.  The  coansel  for 
defendant  then  produced  a  written  statement  made  by  her  before  a 
notary,  and  under  oath,  some  time  before,  in  which  slie  contradicted 
nearly  everything  she  had  just  been  saying.  Of  coarse,  such  A 
witness  is  unworthy  of  belief:  but  it  is  a  significant  fact,  that  in  the 
statement  above  referred  to,  which  had  been  obtained  from  her  by  the 
agents  of  defendant  and  was  produced  by  it  on  the  trial,  she  stated 
positively  ihat  Marie  was  struck  and  hurt  by  the  lumber.  On  this 
point  we  believe  she  told  the  truth.  She  is  confirmed  by  Mrs.  Lap- 
leine,  the  mother  of  Marie,  who  saw  the  child  when  she  was  withdrawn 
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^m  the  lumber  that  had  fallen  upon  her.  Her  testimony  was 
objected  to  on  the  ground  that  she  was  incompetent  under  the  provi- 
sions  of  Art.  2281,  Rev.  C.  C,  which  declares  that  <<  a  husband  cannot 
be  a  witness  for  or  against  his  wife,  nor  a  wife  for  or  against  her 
husband." 

It  is  clear  that  this  is  not  the  husband's  suit,  but  that  of  the  child. 
The  petitioner  himself  expressly  declares  that  he  sues  '*  in  his  capacity 
as  father  to  his  minor  child,  Marie,  and  for  her  separate  use,  benefit 
and  advantage."  The  circumstance  that,  under  Art.  221,  0.  C, 
''  Fathers  and  mothers  shall  have,  during  marriage,  the  enjoyment  of 
the  estate  of  their  children  until  their  majority  or  emancipation," 
snbject  to  the  obligation  of  supporting  and  educating  them,  is  not 
sufficient  to  disqualify  either  of  them  as  witnesses  in  cases  in  which 
their  children  are  parties.  If  it  would  disqualify  either,  it  would 
disqualify  both,  since  the  law  gives  the  enjoyment  to  ''  fathers  and 
mothers." 

There  is  much  other  corroborating  and  confirmatory  testimony,  and 
the  whole,  taken  together,  complotely  overwhelms  the  efforts  of  one 
or  two  employees  of  the  railroad  to  establish  that  Marie  was  not 
struck  by  the  lumber,  but  was  some  distance  from  where  it  fell,  and 
was  hart  by  tripping  and  falling  as  she  ran  away  in  alarm.  Not  only 
is  this  theory  inconsistent  with  all  the  facts  and  other  testimony,  but 
it  is  utterly  insufficient  to  account  for  even  the  apparent  physical 
injuries  which  Marie  undoubtedly  received. 

The  foregoing  points  being  thus  settled,  it  conclusively  follows  that 
the  defendant  is  responsible  for  the  damage  legally  occasioned  by  its 
negligent  fault. 

As  to  the  nature  and  extent  of  the  injury,  it  is  shown,  without  inny 
semblance  of  contradiction,  that  up  to  the  moment  of  this  accident 
Marie,  then  eight  years  old,  had  been  a  bright,  intelligent,  active  and 
thoroughly  healthy  child.  From  that  moment  she  became,  and  has 
remained,  a  constant  invalid,  seriously  affected  in  mind  and  body,  her 
nervous  system  shattered,  subject  to  headaches,  to  attacks  of  nausea 
and  vomiting,  to  frequent  and  sudden  fainting  or  falling  fits,  emaci- 
ated, indisposed  to  physical  or  mental  exertion,  dragging  her  limbs  in 
walking,  and  otherwise  a£Qiicted.  At  the  time  of  this  trial  about  two 
years.had  elapsed  since  the  accident,  and,  though  slightly  improved, 
the  child  continues,  to  a  great  extent,  affected,  as  above  indicated. 

The  medical  testimony  indicates  that  it  is  doubtful  when  or  whether 
ever  she  will  entirely  recover.  If  the  foregoing  injury  and  suffering 
have  been  occasioned  by  the  accident  as  the  legal,  proximate  cause, 
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it  would  be  difficult  to  say  that  the  verdict  of  the  jury  for  $7500  was 
excessive.  But  defendant  maiutains  that  the  physical  iujuries  directly 
iuflicted  upon  the  child  were  slight  and  unimportant  and  utterly  inade- 
quate of  themselves  to  produce  the  disastrous  results  which  have  been 
manifested ;  that  these  results  have  been  occasioned  by  the  peculiar 
constitution  of  the  child,  who  inherited  from  its  mother  a  hysterical 
tendency  or  diathesis,  the  development  of  which  has  intervened  as 
the  operative  and  efficient  cause  of  her  affiiction  and  sufferings,  and 
that  the  accident  is  not,  therefore,  the  true  cawa  causama,  the  proxi- 
mate and  efficient  cause  casting  responsibility  on  defendants. 

We  are  by  no  means  satisfied  tliat  the  external  manifestations 
indicate  conclusively  the  exteut  and  nature  of  the  injuries  received, 
or  that  the  shock  and  derangement  of  the  nervous  centres  and  spinal 
cord  may  not  have  been  sufficient  to  produce  like  results  in  an  ordin- 
arily constituted  child. 

It  is,  however,  proved  that  the  mother  of  the  child  is  subject  to 
hysteria;  that  hysteria  is,  in  many  cases,  heritable,  and  that  the 
symptoms  of  the  child's  affliction  are,  in  many  respects,  of  a  hysterical 
character. 

But  it  is  very  certain  that  the  child  had  never  exhibited  the  slightest 
symptoms  of  hysteria  or  other  constituiional  disease  prior  to  this 
accident;  the  medical  testimony  does  not  establish  that  hysteria  is 
necessarily  or  universally  inherited,  and  it  does  not  appear  that,  but 
for  this  accident,  Marie  might  not  have  passed  her  entire  life  without 
the  slightest  development  of  hysteria. 

Admitting,  therefore,  that  the  child  had  a  latent  hysterical  diathesis, 
in  order  to  escape  liability  it  would  devolve  on  defendant  to  show 
that  such  diathesis  wasi  by  itself  a  sufficient  independent  cause  which 
would  have  operated  in  producing  or  aggravating  the  damage  inde- 
pendently of  the  accident. 

In  this  defendant  has  entirely  failed. 

If  the  hysterical  diathesis  concurred  with  the  accident  in  producing 
the  damage,  in  determining  which  of  the  two  is  the  proximate  cause, 
we  must  inquire  which  was  the  cause  that  set  the  other  cause  in 
motion. 

In  the  language  of  the  Supreme  Court  of  the  United  States,  <vthe 
proximate  cause  is  the  efficient  cause,  the  one  that  necessarily  sets  the 
other  causes  in  motion."    Ins.  Co.  vs.  Boon,  95  U.  S.  117. 

We  are  cited  to  a  Colorado  case  which  holds  that  where  the  physical 
condition  of  the  person  injured  is,  at  the  time  of  the  injury,  such  that  the 
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injariea  caased  by  the  negligence  are  thereby  aggravated,  the  railway 
is  not  liable  for  that  aggravation.    P.  P.  C.  (Jo.  vs.  Barker,  4  Col.  344. 

We  think,  however,  the  doctrine  is  not  sound  and  is  not  in  accord 
with  the  weight  of  authority.  The  duty  of  care  and  of  abstaining 
from  injuring  another  is  due  to  the  weak,  the  sick,  the  infirm,  equally 
with  the  healthy  and  strong,  and  when  that  duty  is  violated  the 
measure  of  damage  is  the  injury  inflicted,  even  though  that  injury 
might  have  been  aggravated,  or  might  not  have  happened  at  all,  bat 
for  the  peculiar  physical  condition  of  the  person  injured. 

Thus,  in  one  case,  a  person  afflicted  with  scrofulous  disease  was  in- 
jured by  the  negligence  of  a  municipal  corporation  in  failing  to  keep 
its  streets  in  repair,  and  suffered  damage  greatly  in  excess  of  what  he 
would  have  suffered  but  for  his  disease ;  yet  the  court  hold  that  the 
corporation  was  bound  to  keep  its  streets  in  repair  for  the  sick  and  in" 
firm  as  well  as  for  the  well,  and  held  the  city  liable  for  the  whole  dam- 
age.   Stewart  vs.  Ripon,  38  Wis.  584. 

In  another  case  a  pregnant  wonran  was  injured,  resulting  in  mal- 
formation of  the  child  carried  and  its  subsequent  delivery,  dead  ;  and 
the  author  of  the  negligence  was  held  liable  for  the  whole  damage. 
Shartle  vs.  Minneapolis,  17  Min.  301,  lo, 

A  railway  was  held  liable  for  cancer  following  at  an  interval  of 
three  weeks  after  a  blow  on  the  breast  of  a  female.  B.  C.  P.  Railway 
vs.  Kemp,  61  Md.  74;  (see  also)  Ry.  vs.  Buck,  96  Ind.  346;  Jucker  vs. 
R.  R.,  52  Wis.  150;  Delic  vs.  R.  R.,  51  id.  400;  Sauter  vs.  R  R.,  66  N. 
Y.  50;  Beauchamp  vs.  Mining  Co.,  50  Mich.  168;  Barbee  vs.  Reese, 
60  Miss.  906 :  Patterson's  Ry.  Ace.  Law,  ^^  29,  278 ;  2  Thomp.  Neg. 
1099. 

The  inheritance  of  a  hysterical  diathesis  (if  it  existed)  was  a  mis- 
fortune, but  certainly  not  a  fault,  in  this  child  ;  it  in  no  manner  dimin- 
ished her  right  to  protection  from  injury  by  the  fault  of  defendant; 
prior  to  this  accident  she  had  never  suffered  from  this  latent  constitu- 
tional taint;  but  for  the  accident,  she  might  never  have  suffered  from 
it;  the  accident  was  the  direct,  immediate  and  efficient  cause  which 
set  in  motion  all  other  causes  which  created  or  aggravated  the  dam- 
age; and  the  defendant  is  justly  bound  to  answer  for  these  deplorable 
consequences  of  his  fault.  There  is  evidence,  however,  showing  that 
the  child's  affliction  and  injuiyhave  been  aggravated  by  the  injudi- 
cious conduct  and  treatment  of  her  mother.  For  such  aggravation  of 
the  damage  suffered,  it  goes  without  saying  that  defendant  cannot 
be  held  liable.  We  need  not  particularize  as  to  the  nature  of  this  con- 
duct, except  to  say  that  it  does  not  reflect  upon  her  sincerity,  but  only 
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OQ  her  iDJadiciouB  sympathy  and  eoconrageiuent  and  excitemoDt  of  the 
cbild'd  disordered  nervoas  system. 

This  and  some  other  considerations  lead  as  to  reduce  the  damages 
allowed  by  the  jury. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  and  judgment 
appealed  from  be  amended  by  reducing  the  principal  thereof  to  $5000 
and  tnat,  as  thus  amended,  it  be  affirmed,  appellee  to  pay  cost  of 
appeal. 

Judgment  amended. 


No.  1310. 
P.  G.  GiBERT  vs.  David  Siess. 

When  Ik  planter  executes  hie  Botes,  and  discounts  them  with  his  factor,  who  places 
their  proceeds  to  his  credit  on  account,  the  same  may  be  sued  upon  via  ordinaria  by  the 
latter,  the  right  beioK  reserved  the  former  to  prove  a  want  or  failure  of  consideration 
therefor. 

APPEAL   from  the  Twelfth  District  Court,  Parish  of  Avoyelles, 
Overton,  J. 

J,  O,  Oappel  and  David  Todd  for  Plaintiff  and  Appellee. 


Wm.  Voarhies  and  Thorpe  <&  Peterman  for  Defendant  and  Appellant : 

1.  As  between  the  parties  to  a  contract,  suit  cannot  be  brought  on  the  accessory,  ignoring 
the  existence  of  the  principal  obligation.    Ward  vs.  Douglas,  23  Ann.  463 . 

2.  When  mortgage  notes  are  given  by  planter  to  commission  merchant  exclusively  to 

secure  future  advances  in  account  current,  the  latter  cannot  foreclose  on  the  mortgage 
notes  without  reference  to  the  account  current,  he  must  sue  for  settlement  and  liqui- 
dation of  account  current,  and  simultaneously  foreclose  on  the  mortgage  notes  for  the 
balance,  which  may  be  struck  in  bis  favor.  Beyond  this  he  has  no  rights.  Durrive 
V8.  Key ;  Lanata  vs.  Bayhi,  31  Ann.  229;  7  Ann.  998. 

3.  For  facts  see  statement  in  brief  as  to  principal  eventual  obligation  of  which  the  mortgage 

notes  were  accessory.  SO  Ann.  154.  C.  C.  Arts.  3292,  (32.%9)  3293,  (3260)  10  Rob.  383;  S 
Ann.  071 ;  5  Ann.  231  ;  7  Ann.  298 ;  18  Ann.  235  ;  see  slso  4  L.  268  ;  8  L.  276,  531 ;  16  L.  374; 
9  Bob.  482;  12  Ajin.  529  ;  15  Ann.  646  ;  16  Ann.  437 ;  21  Ann.  668 ;  24  Ann.  36  ;  28  Ann. 
357  ;  30  Ann.  84,  868  ;  34  Ann.  352. 
The  exception  that  petition  discloses  no  cause  of  action  is  fatal  to  plaintiff's  suit.  The 
evidence  elicited  on  the  merits,  shows  the  propriety  of  remitting  him  to  the  proper  pro- 
ceedings in  order  to  determine  the  rights  of  the  parties  advisedly.  See  Nix  vs.  His 
Creditors,  9  South  Kept.  391. 


The  opinion  of  the  Court  was  delivered  by 

Watkiks,  J.  Snit  via  ordinaria  is  brought  upon  two  promissory 
notes  secured  by  mortgage.  They  were  executed  by  the  defendant  as 
collateral  security  for  his  account  with  the  plaintiff  as  his  commission 
merchant. 

To  the  petition  defendant  tendered  an  exception  of  no  cause  of  ac- 
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tioo,  and,  it  h^viDg  been  overruled,  be  filed  an  answer  in  wbicb  be 
pleaded  tbe  general  issue,  tbe  discbarge  of  tbe  debt  evidenced  by  tbe 
notes  and  mortgage,  and  a  demand  in  reconvention  for  the  sum  of 
$1500.  On  tbe  trial  tbe  judge  a  quo  gave  the  plaintiff  judgment  for 
$3400,  but  rejected  his  demand  for  the  recognition  of  bis  mortgage^  and 
allowed  tbe  defendaut  $715  37i  on  bis  reconventional  demand.  There 
is,  also,  a  stipulation  in  tbe  decree  to  tbe  effect  that  it  shall  not  become 
executory  until  certain  notes,  other  than  those  sued  on  are  canceled 
and  returned  to  the  defendant. 

From  this  judgment  tbe  defendant  has  appealed. 

For  relief  at  our  bands  bis  sole  reliance  is  placed  on  his  exception, 
which  he  insists  was  improperly  overruled. 

His  insistance  is  that,  if  be  owes  anything  to  tbe  plaintiff,  it  is  only 
a  balance  of  account,  and  not  on  tlie  notes. 

That  this  balance  is  represented  by  the  notes  sued  on  as  collateral 
security.  That  he  has  no  cause  of  action  on  the  notes,  or  for  tbe  fore' 
closure  of  the  mortgage  securing  their  payment,  but  is  restricted  to  suit 
''for  a  liquidation  and  settlement  of  accounts.^' 

This  objection  is  technical. 

In  addition,  this  defense  has  served  defendaut  every  purpose  be  could 
have  expected.  For,  on  the  trial  tbe  plaintiff  did  not  rest  bis  case  on 
theintroduction  of  tbe  notes  and  mortgage  in  evidence,  but  be  offered 
bis  own  depositions— twice  taken— with  all  of  defendant's  accounts,  from 
the  commencement  of  his  transactions  in  1880,  to  their  termination  on 
the  lOtb  of  March,  1885,  showing  a  debit  balance  of  $3,794  15. 

The  defendant  was  not  restricted  in  the  introduction  of  evidence  in 
his  favor.  He  pioduced  and  filed  plaintiff's  account  against  him  for 
1883-4.  He  was  examined  as  a  witness  in  his  own  behalf,  and  upon  bis 
evidence  the  reduction  of  the  plaiu tiff's  demand  was  secured,  and  the 
allowance  was  made  on  his  reconventional  demand. 

We  do  not  understand  that  any  complaint  is  made  of  tbe  correctness 
of  the  judgment  appealed  from,  in  any  essential  particular. 

This  case  comes  fairly  within  tbe  principle  announced  in  John  Cbaffe 
&  Sons  vs.  Whitfield,  recently  decided  at  Monroe,  in  which  we  held 
that  a  mortgage  note  furnished  by  a  planter  as  collateral  security  for 
advances  to  be  made  by  his  commission  merchant  for  tbe  working  of  a 
plantation,  may  be  sued  directly  by  tbe  holder  for  the  exact  amount  of 
tbe  advances;  and  that,  in  tbe  absence  of  proof  of  a  want  of  considera- 
tion, and  in  presence  of  evidence,  showing  that  tbe  advances  have  been 
made,  payment  of  the  note  may  be  enforced. 

Such  was  the  view  entertained  by  our  immediate  predecessors  in 
Lanatta  vs.  Baybi.  31  Ann.  229. 
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Sach  a  note  not  only  secures  the  debt  on  open  account,  bat  liquidates 
it,  and  enables  the  factor  to  place  it  with  his  creditors  or  bankers. 
Mix  vs.  Creditors.  39  Ann.  628 ;  Pickirsgill  vs.  Brown.  7  Ann.  307 ; 
Morris  vs.  Cain.  39  Ann.  730. 

In  this  instance  the  defendant's  notes  were  discounted  and  the  pro- 
ceeds placed  to  his  credit.  Same  were  disbursed  for  his  account,  and 
at  the  close  of  the  season  nothing  remained  to  his  credit,  and  there  was 
nothing  applicable  to  the  credit  of  the  notes  at  their  maturity,  except 
the  amount  for  which  credit  was  given  in  the  judgment.  Lehman, 
Abraham  &  Co.  vs.  Godbury,  40  Ann.  219. 

There  appeals  to  be  nothing  to  be  adjusted  on  open  account.  It  was 
balanced  and  closed,  and  the  only  sum  that  is  due  to  the  plaintiff  is 
that  remaining  due  on  the  defendant's  discounted  paper. 

Had  the  proof  disclosed  a  further  sum  unexpended  by  the  defendant 
he  would  have  been  entitled  to  credit  therefor,  likewise. 

This  case  is  easily  distinguished  from  an  ordinary  suit  upon  a 
promissory  note  and  mortgage,  against  which  unliquidated  demands 
cannot  be  urged  in  compensation.  We  think  defendant  has  had  the 
fullest  opportunity  of  showing  the  want  or  failure  of  consideration  of 
the  notes,  apd  that  is  all  that  justice  and  equity  entitle  him  to  demand 

Judgment  affirmed. 


I  40    «» 
i  47    4^6. 

No.  1306.  I  40    660, 

1115    839 

The    State  op  Louisiana  vs.   Cyriaque  Washington  and  Clko- 

PHiLE  Brown. 

When  a  party  ia  indicted  and  notice  of  the  venire  liat  ie  Mired  on  him,  and  the  indict- 
ment la  afterward  noUe  proued  and  an  information  ia  filed  against  the  accuaed  at  the 
same  term  of  conrt  charging  the  aame  offenae,  it  ia  not  neceaaary  to  again  serve  a  copy 
of  the  venire  on  (he  accnaed . 

When  the  accased  has  made  aeveral  diatinct  confeaaiona  at  different  timea,  the  State  can- 
not be  required  to  prove  that  the  firat  confeaaion  waa  obtained  without  threata,  vio- 
lence or  undue  influence,  before  interrogating  the  witneaaea  as  to  other  confeaaiona. 

The  State  cannot  be  controlled  in  the  order  of  introducing  theae  confeaaiona  in  evidence. 

APPEAL  from  the  Twelfth  District  Court,  Parish  of  Avoyelles. 
OoeOf  J. 

J,  N,  Ogden,  District  Attorney,  SLud  James  Andr mo ^  District  Attorney  | 
for  the  State,  Appellee. 
L,  J.  Ducote  and  J,  H,  Ducote,  for  Defendant  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

McENBRr,  J.    The  accused  were  indicted  by  the  ^rand  jury  of  the 
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parish  of   Avoyelles^   under  Sec.  851,  Revised  Statutes,   and   were 
charged  with  burglary,  with  intent  to  commit  rape. 

The  accused  were  arraigned  on  said  indictment,  and  the  trial  fixed 
for  the  14th  of  June,  1888.  A  copy  of  the  indictment  was  served  on 
them,  and  on  the  7th  day  of  June  a  list  of  the  venire  for  that  term  of 
court.  The  district  attorney,  discovering  some  flaw  in  the  indictment, 
filed  an  information  against  the  accused  under  the  same  statute,  and 
charging  the  same  offense.  A  copy  of  this  information  was  served  on 
the  defendants  on  the  same  day  it  was  filed,  the  13th  day  of  June. 
The  case  was  called  for  trial  on  the  14th  day  of  June,  and  the  district 
attorney  dismissed  the  prosecution  under  the  indictment.  The  case 
was  fixed  for  trial  on  the  16th  day  of  June. 

The  accused  complain  that  they  were  entitled  to  the  jury  list  two 
days  before  their  trial.  The  jury  list  was  served  on  them,  as  appears 
by  the  sheriff's  return,  on  the  7th  day  of  June.  It  was  not  necessary 
to  again  serve  a  copy  of  the  venire  on  the  filing  of  the  information. 
The  information  was  filed  at  the  same  term  of  court,  for  the  same 
offense,  and  they  had  notice  of  the  jury  list  duly  served,  which  had 
been  summoned  for  that  term  of  court. 

The  law  was  fully  complied  with.  The  accused  had  notice  two 
whole  days,  before  they  were  tried,  of  the  jury  that  was  to  pass  upon 
their  case. 

There  were  several  confessions  made  by  the  accused.  The  accused 
objected,  on  the  trial,  to  the  interrogations  of  the  witnesses  upon  the 
several  confessions,  without  the  State  first  showing  that  the  first  con- 
fession had  been  proven  and  had  been  made  without  force,  violence  or 
threats.  The  first  confession  may  have  been  obtained  by  improper 
means  while  the  others  may  have  been  made  voluntarily.  There  is 
nothing  to  show  but  tbat  all  the  confesiuons  were  voluntary.  It  was  a 
matter  in  the  discretion  of  the  district  attorney  as  to  the  manner  in 
which  he  should  introduce  the  evidence  and  as  to  which  confession  be 
should  use  as  evidence  on  the  trial. 

There  is  no  force  in  the  objections  made  by  defendants.  The 
accused,  it  appears  from  the  record,  had  a  fair  and  impartial  trial,  and 
there  were  no  errors  on  the  trial  shown  by  the  bills  of  exceptions. 

Judgment  affirmed. 
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No.  1314. 
Succession  of  Marcblits  Guidry. 

The  law  does  not  require  that  proceedings  be  institated  to  remove  an  executor  who  has 
failed  to  famish  security,  when  ordered  to  do  so,  under  the  provisions  of  Articie  R  C. 
C.  1766.    The  law  is  self  operative. 

The  failure  to  furnish  the  security  within  the  delay  fixed,  ipso  facto  remoyea  the  delinquent. 
A  yaosncy  is  thereby  created  instantly-,  which  can  be  filled,  after  due  notice,  by  the  ap- 
pointment of  a  dative  executor. 

A  child  who  has  furnished  alimony  and  thus  maintained  an  ascendant  in  need  is  not  entitled 
to  recover  th«  value  thereof  from  the  latter's  insolvent  succession.  Having  paid  a  debt, 
he  cannot  claim  to  be  a  creditor.  A  transfer  of  bis  claim  Conveys  no  right  which  he 
did  not  possess. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Lewis,  J. 

Henry  L.  Garland  for  Opponent  and  Appellant. 
Laurent  Dupre  and  T.  L,  Tansey,  contra. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.  The  account  presented  by  Laurent  Dupre,  as  da- 
tive executor  of  the  deceased,  is  opposed  by  Lastie  Dupre,  a  mortgage 
creditor  for  upwards  of  $2000. 

The  opponent  charges  that  Laurent  Dupr6  is  not  the  dative  executor 
of  the  deceased,  because  his  appointment  is  unwarranted  and  null,  for 
the  reason  that  the  executor  appointed  by  the  deceased  was  never  regu- 
larly removed  from  the  trust  by  any  judgment  of  court,  and  that, 
therefore,  Laurent  Dupr6  has  no  capacity  to  represent  the  succession. 

He  further  charges,  that  the  sum  of  $1440  allowed  in  the  account  to 
Mrs.  Alc^e  Dupr^,  for  board,  lodging,  nursing,  etc.,  to  the  deceased, 
during  two  years,  including  her^last  illness,  is  not  due. 

He,  besides,  opposes  other  items  which  do  not  appear  to  be  seriously 
contested. 

The  district  court  maintained  the  validity  of  Laurent  Dupr^'s  ap- 
pointment, allowed  half  of  the  sum  to  Mrs.  Dupr^,  part  with  privilege 
on  the  proceeds  of  the  real  estate  sold,  and  part  as  an  ordinary  claim ^ 

It  also  passed  upon  the  other  items. 

The  opponent,  having  died,  his  executor  appeals  from  this  judgment, 
and  Mrs.  Dupre  asks  that  it  be  amended,  so  as  to  allow  her  the  entirety 
of  the  claim  in  her  favor,  on  the  account. 

So  that  there  are  only  two  questions  involved  :  first ,  the  validity  of 
Laurent  Dupr^'s  appointment ;  eecond,  the  reality  of  Mrs.  Alc^e  Dupr^'s 
claim  and  the  security  allowed  for  payment. 
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It  might  suffice  to  say  that  the  oppouent  cannot  be  heard  to  attack 
the  appointment  of  the  dative  executor,  not  only  because  he  does  bo 
collaterally,  but  also  because  he  lays  no  claim  himself  to  the  trust } 
but  it  may  be  preferable  to  determine  the  question  at  issue. 

It  appears  that  Mrs.  Guidry  had  appointed  Alc^e  Dupr^  as  the 
executor  of  her  will,  dispensing  him  from  giving  security,  and  that  he 
was  confirmed  and  qualified  as  such  ;  that  Lastie  Dnpr^,  the  present 
opponent,  availing  himself  of  the  privilege  accorded  by  Article  R.  C  • 
C.  1677,  obtained  a  peremptory  order  which  was  duly  served,  requir- 
ing the  executor  to  furnish  security,  within  thirty  days  after  notice  in 
the  sum  of  $2780,  exceeding  by  one-fourth  the  amount  of  his  claim  ; 
that  the  delay  allowed  expired  without  such  security  being  furnished  ; 
that  thereupon,  Laurent  Dupre  petitioned  for  letters  of  dative  testa- 
mentary executorship  and  his  application  was  ordered  to  be  published  ; 
that,  at  the  end  of  the  time  fixed  for  opposition,  none  having  been 
filed,  he  was  appointed,  took  the  oath  and  furnished  the  bond  required 
by  law. 

The  contention  is,  that  before  this  application  could  have  been  filed 
and  the  appointment  conferred,  it  was  an  essential  condition  prece- 
dent, sine  qua  nonf  that  Alc^  Dupre,  the  regular  executor,  should 
have  been  proceeded  against,  in  a  direct  action  and  if  the  circum- 
stances justified,  he  could  then  be  removed. 

In  support  of  this  position,  counsel  refer  to  a  number  of  authoritieSy 
the  correctness  of  which  cannot  be  disputed ;  but  which  have  no 
application  to  the  present  matter,  for  the  reason,  that  the  issue  now 
presented  is  raised  on  a  state  of  facts,  controlled  by  a  law  which  was 
not  in  existence  when  those  cases  were  decided  and  which  has  served 
as  a  guide  for  the  proceedings  in  the  instant  case. 

Indeed,  the  article  referred  to,  1677  R.  C.  C,  is  the  result  of  an 
amendment  of  Article  1670  of  the  code  of  1825,  made  by  the  legisla- 
ture of  1868,  (p.  117). 

It  justifies  the  proceedings  instituted  by  Laurent  Dupre,  from  be- 
ginning to  end. 

It  declares,  in  as  emphatic  language  as  could  be  used,  that  should 
the  executor,  who  has  been  ordered  to  furnish  securiiy,  fail  to  do 
so  within  the  delay  allowed,  the  failure  shall,  ipso  factOf  work  an  im- 
mediate removal  and  the  judge  shall  appoint  a  dative  executor. 

The  legislature  possessed  the  power  of  enacting  such  a  remedial 
law.    It  has  done  so,  making  it  self-operative. 
To  contend  otherwise,  is  to  hold  that  the  law  means  ^'shall  not  ipso 
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facto,^^  vrhen  it  says,  ^^Bhall  ipsofaeio;^^  in  other  words,  to  make  it  say 
the  reyerse  of  what  it  does: 

No  proceeding  was  therefore  necessary  to  remove  Alc^  Daprft.  The 
moment  that  the  delay  allowed  expired^  after  notice,  withoat  his 
giving  the  demanded  security,  he  ceased  to  be  the  executor  of  the  de- 
ceased and  a  vacancy  was  created,  which  could  be  and  was  filled.  

'  40     673l 
II.  llg     364 

The  next  matter  to  be  considered  is  the  item  of  $1440,  in  favor  of 
Mrs.  Alcee  Dupr^,  recognized  by  the  dative  executor,  for  expenses  of 
last  illness. 

It  is  contended  that  the  claim,  if  it  ever  existed,  belonged  to  Alc^ 
Dupr^,  that  it  could  not  have  been  enforced  by  him,  in  as  much  as  it 
was  for  alimony  furnished  by  liim  to  his  necessitous  mother,  the  de- 
ceased 3  that,  if  ^it  could  be  urged,  it  formed  part  of  the  community 
property  between  him  and  hid  wife ;  that  the  claim  cannot  be  recovered 
by  the  latter,  but  by  the  former  only }  that  the  dation  en  paiement  which 
he  made  to  her  of  it,  since  his  mother's  death,  has  not  validated  it,  any 
more  than  if  it  had  not  passed  from  him  to  her,  and  that  it  is  not  en- 
,  titled  to  a  privilege. 

There  can  be  no.  doubt  that  Mrs.  Guidry  being  in  penurious  circum- 
stances, her  son  was  1i)ound  in  law  and  in  conscience,  to  provide  for  her, 
as  well  injiealth  as  in  sickness;  for  it  is  written,  that  children  are 
bound  to  maintain  their  father  and  mother  and  other  ascendants  who 
are  in  need.    R.  C.  C.  229 ;  N.  C.  205. 

The  French  text  of  Art.  229  of  the  R,  C.  C,  as  found  in  the  Code  of 
1825,  and  which  is  taken  from  Article  205  of  the  Napoleon  Code,  reads: 

''Les  enfans  doivent  des  alimens  h  leur  p^re  et  m6re  et  autres  as- 
cendant qui  sont  dans  le  besoin  ;  "  litterally  meaning : 

'<  Children  owe  alimony  to  their  father  and  mother  and  other  as- 
cendants who  are  in  need." 

The  word  "  doivent^  (owe)  implies  a  debt  imposed  upon  them  bylaw 
in  that  respect,  for  the  satisfaction  of  which  a  civil  action  lies.  (B.  C. 
C.  233.) 

The  fulfillment  of  that  obligation  does  not  transform  the  child  into  a 
creditor,  capable  of  claiming  reimbursement  in  any  contingency.  He 
has  paid  a  debt  imposed  upon  him  by  law,  and  simply  remains  in  the 
condition  of  a  debtor  who  has  discharged  an  obligation. 

The  case  would  be  difSerent  if,  instead  of  being  the  only  child,  th6  son 

had  had  brothers  or  sisters,  for  in  that  case,  as  each  and  all  would  have 

been  bound  to  provide  entirely,  as  it  were  in  solido,  for  the  wants  and 
43 
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necessities  of  the  motber,  the  child  performisg  bis  oblifi^ation  could 
have  had  recourse  against  the  other  issue  for  contribution. 

He  could,  had  the  mother  died  solvent,  have  made  good  his  claim 
against  their  share  in  the  succession,  but  such  is  not  the  case  here. 

Mrs.  Guidry  has  died  insolvent,  leaving  property  burdened  tor  mucb 
more  than  it  realized,  and  which  is  the  common  pledge  of  her  creditors. 

To  cast  upon  that  estate  the  charge  in  question,  would  be  to  shift 
the  burden  of  alimony  from  the  shoulders  of  the  children,  to  that  of 
the  creditors. 

Had  a  stranger  provided  for  Mrs.  Guidry  as  her  son  has  done,  he 
would  surely  have  had  the  right  of  claiming  payment,  for  the  obvious 
reason  that  the  law  has  not  made  it  his  duty  to  maintain  the  needy, 
and  repognizes  in  him,  where  he  has  not  done  so  in  a  spirit  of  liberality, 
the  right  of  repeting,  even  with  a  privilege,  for  a  certain  period,  the 
amount  of  his  disbursements. 

After  an  elaborate  discussion  on  the  subject  now  under  considera- 
tion,  Marcade^  concludes  that  the  duty  of  maintaining  the  needy 
ascendants.is  a  debt  imposed  by  law  on  the  descendants.  Vol.  1,  p. 
534,  No.  709>t  seq. 

Bandry[Lacantinerie,  an  eminent  professor,  says  that  those  obli- 
gations aie  dictated  by  the  law  of  nature.  The  father  has  given  life 
to  the  son  and  the  latter  must  assist  him  in  preserving  his  own,  if  his 
means  are  sufficient.  This  author  looks  upon  the  obligation  as  a  sort 
of  restitution.  ^^  Parenttbus  alimenta  non  praestatis,  sed  reddiHs- 
Iniquissimum  enim  quis  dixerit  patrem  egere,  quvm  fiLius  ejus  abunda- 
vme."    Vol.  I,  p.  339,  No.  589. 

Laurent,  in  his  admirable  commentaries  on  the  French  Code,  pro- 
pounds the  question,  whether  he  who  has  supplied  alimony  can  claim 
payment  for  the  same,  and  says  that  the  solution  involves  serious 
difficulty. 

He  does  not,  however,  hesitate  to  state  that  a  first  point  is  certain, 
namely  :  that,  according  to  general  principles,  there  exists  no  room  for 
repetition.  He  who  has  furnished  the  alimony  has  paid  what  he  owed, 
for,  alimony  is  a  debt.  Therefore  he  to  whom  it  has  been  furnished  has 
received  .what  was  due  him.  Repetition  could  be  admitted  only  where 
one,  believing  himself  bound,  was  not  really  so,  and  has  in  error  sup- 
plied the  alimony.  In  such  a  case  the  principle  of  claiming  what  was 
unduly  paid^ would  control.    Vol.  8,  p.  107,  No.  79. 

Fuzier^Herman,  who  edits  with  surprising  ability  anew  edition  now 
being  published,  of^  the  French  Code,  to  which  are  appended  notes 
and  references  which  exhibit  great  researches   and  exactness,  an- 
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noances,  that  the  care  and  assistance  famished  by  a  son  to  his  father 
in  need  can  be  viewed  only  as  the  fulfillment  of  a  filial  duty,  and  can- 
not create  in  favor  of  the  son  a  claim  against  the  snccession  of  the 
father.  Hence,  if  the  father  by  his  will  has  acknowledged  himself  a 
debtor  to  his  son,  because  the  latter  had  supplied  his  wants,  this  dis- 
position will  be  considered  as  constituting  a  liberality. 

Reference  is.  made  to  a  decision  of  the  Court  of  Rennes,  9  November, 
1878,  and  to  Aubry  &  Rau,  t.  6,  p.  73,  section  547,  note  3. 

See  Code  Civil,  annot^  par  Fazier  Herman,  Art  205,  p.  283,  section 
3.    E&peiition  des  aliments.,  Nos.  64  and  65. 
Those  authorities  settle  the  question  beyond  cavil. 

It  will  not  avail,  in  the  instant  case,  to  say  that  Mrs.  Dupr6  is  a 
creditor,  while  her  husband  may  not  have  been  one.    ^ 

She  holds  by  a  dation  en  paiement  from  him,  and  has  acquired  no 
greater  right  than  he  himself  possessed.  As  he  could  not  have 
claimed,  she  cannot  do  so  in  his  place. 

She  is  not  separated  in  property.  « 

Admitting  that  she  attended  exclusively  to  Mrp.  Guidry  and  could 
have  claimed  remuneration,  any  earning  and  payment  would  have 
fallen  into  the  community,  and  compensation,  if  due,  would  have 
been  asserted  by  the  husband,  as  head  and  master.  But  it  has  been 
said  that  he  had  no  claim  to  urge  for  the  alimony  supplied. 

The  item  of  $1440  placed  on  the  account,  should  have  been  stricken 

out  entirely  as  not  due  either  to  Alc^e  Dupr^  or  to  his  wife,  and  the 

creditors  of  the  deceased  must  be  relieved  from  the  burden  of  the  same. 

# 
We  do  not  consider  that  we  are  called  upon  to  pass  upon  the 

correctness  of  the  judgment  of  the  lower  court,  reducing  certain  small 

items  placed  on  the  account,  and  which  were  opposed,  as  we  hear  of 

no  complaint  from  either  side. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
ftom  be  reversed  so  far  as  it  allows  Mrs.  Dopr^  part  of  the  item  of 
$1440  figuring  in  her  favor  on  the  account,  and  that  said  amount  be 
stricken  entirely  from  said  account  as  not  due  by  the  succession. 

It  is  further  ordered  and  decreed  that  in  other  respects  said  judg- 
ment be  affirmed,  the  costs  to  be  paid  equally  by  appellant  and 
appellee. 
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•  No.  1309 
David  B.  Thompson  vs.  6.  C.Walker,  Testambntary.  Executor. 

Where  only  a  partial  Bettlement  of  a  partnership  has  been  effected  and  where  certain  mat- 
ters have  heen  ezpreaaly  reserved  for  future  settlement  and  acyastment,  an  action  will 
properly  Ue  for  a  farther  and  complete  settlement. 

APPEAL  from  the  Nineteentb  District  Court,  Pariah  of  St.  Mary. 
Allen,  J. 


Breavx  di  Etnoudet  for  Plaintiff  and  Appellee. 
D.  Oaffery  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner.  J.  This  case  was  before  ns  at  our  last  term  at  this 
place,  upon  exceptions  filed  by  the  defendant  and  maintained  by  the 
lower  court.  We  then  reversed  the  judgment,  overruled  the  exceptions 
and  remanded  the  case  to  be  tried  on  the  merits.  Thompson  va. 
Walker,  39  Ann.  892. 

As  stated  in  that  opinion,  the  action  is  for  a  settlement  of  a  partner- 
ship between  the  parties.  One  of  the  exceptions  was  that  the  partner- 
ship had  been  finally  settled.  We  stated  that  this  exception  properly 
belonged  to  the  merits. 

The  defendant  now  answers  setting  up  again  that  the  partnership 
has  been  fully  settled,  by  a  notarial  act,  and  that  the  only  matters 
outstanding  and  which  it  is  the  object  of  the  present  action  to  recover, 
are  individual  personal  claims  by  plaintiif  against  defendant,  which 
cannot  be  enforced  under  the  guise  of  an  action  for  settlement  and 
against  wliich  he  plead^  prescription. 

As  indicated  in  our  former  opinion,  the  notarial  act  referred  to 
is  not,  and  does  not  purport  to  be,  a  final  settlement,  but  only 
a  partial  one.  The  matters  touching  which  the  present  controversy 
arises,  were  expressly  exempted  by  the  following  language,  viz:  that 
they  **  are  heieby  specially  reserved  in  this  settlement  and  are  to 
l)e  finally  adjusted,  settled  and  concluded  by  referring  the  same 
to  arbitrators,"  etc.  The  arbitrators  have  never  been  appointed  or 
called  for  by  either  party,  and  no  offer  or  demand  for  arbitration  is 
now  made.  PlaintifiTs  right  to  sue  for  a  completed  settlement  of 
the  partnership  so  as  to  embrace  these  matters  cannot,  therefore, 
admit  of  question. 

They  are  matters  arising  out  of  the  partnership  relation*  and 
recognized  by  both  parties,  in  tlie  notarial  act  referred  to,  as  properly 
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involved  in  the  partnership  settlement,  and  defendant  cannot  now 
be  heard  to  deny  it. 

The  evidence  leaves  no  doubt  as  to  the  correctness  and  justice 
of  plaintiffs  claims,  and  the  only  object  of  this  technical  defense 
seems  to  be  to  subject  them  to  a  shorter  prescription.  They  consist  of 
funds  retained  by  Walker,  as  liquidator  of  the  partnership,  out  of  the 
share  coming  to  Thompson,  under  pretense  of  certain  rights  claimed 
by  Walker  which  are  the  subjects  of  dispute  and  were  reserved, 
as  stated  aboye,  in  the  settlement.  The  effect  of  the  judgment  now 
rendered,  is  to  settle  this  dispute,  to  complete  the  settlement  and 
to  award  to  Thompson  his  share  of  the  partnership  funds  which  ' 
bad  been  retained  by  Walker,  as  liquidator. 

Judgment  affirmed. 


No.  1313. 
Cleonise  Savoie  et  al.  vs.  Julius  Meyers  et  al. 

In  caM  the  Tendor  really  and  seriously  oontomplates  and  agrees  to  sell  a  tract  of  land  at  a 
price  which  is  fixed  and  certain,  and  the  vendor,  while  offering  and  proposing  to  hny 
the  land,  obtained  also  a  transfer  of  a  Jadgment  upon  the  false  assertion  that  it  oper- 
ates a«  a  judicial  mortgage  on  the  laud  sold  and  in  resp<^t  to.  which  the  vondor  is  really 
deceived,  held  that  on  appropriate  allegations  and  proqf,  the  transfer  of  the  judgment 
may  be  annulled,  and  the  amount  that  has  been  realized  thereon,  recovered  of  the  von* 
dee. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
BaUlU).  J.  ad  hoe. 


W.  8.  Frazee  for  Plaintiffs  and  Appellants. 

Tho8,  H,  Lewis  and  Laurent  DuprCy  for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  On  the  12th  of  November,  1885,  Cleonise  Savoie,  the 
widow  of  Zenon  Broussard,  acting  through  Louis  S telly  as  her  agent, 
conveyed  by  authentic  title  to  the  defendants  a  tract  of  twenty  arpents 
of  land,  and  a  certain  judgment,  entitled  Zenon  Broussard  vs.  Alc^e 
Dupr^,  administrator  of  the  estate  of  Cyprien  Dupr^,  deceased,  for  the 
aggregate  amount  of  $6000. 

The  price  stated  in  the  act  is  $500. 

The  plaintiffs  in  this  suit  are  the  widow  and  heirs  of  Zenon  Brous- 
sard, and  it  has  for  its  object  the  annulment  and  revocation  of  the 
transfer  of  the  judgment  and  the  recovery  of  the  amount  that  has  been 
realized  by  the  defendants  under  it. 

The  principal  averments  made  by  the  widow,  Cleonise  Savoie,  are 
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subfitantially  as  follows,  viz :  That,  really  and  in  fact,  there  was  no 
sale  contemplated  or  made  of  the  judgment,  and  that  no  price  was 
paid  therefor.  That,  previons  to  the  exocntion  of  the  act  of  sale,  she 
and  her  agent  were,  by  the  representations  of  the  defendants,  indaced 
to  believe  that  there  was  a  defect  in  the  title  to  the  twenty  arpents  of 
land  which  they  proposed  to  bay^  and  that  this  defect  consisted  in  a 
judicial  mortgage  resulting  from  the  aforesaid  judgment,  and  which 
had  not  been  cancelled. 

That  the  defendants  proposed  to  buy  the  land  of  her  for  the  price  of 
$500,  but  they  required  that  the  judgment  should  be  transferred  to 
them  also,  in  order  to  cure  the  defect  of  title.  That  they  caused  their 
lawyer  to  make  an  abstract  of  title,  showing  that  this  judgment  had 
not  been  cancelled,  and  sent  it  to  her.  That  the  $500  was  paid  and 
receiyed  as  the  price  of  the  land  exclusively.  That,  at  the  time,  she 
was  near  eighty  years  of  age  and  necessitated  to  transact  all  of  her 
business  through  an  agent,  and  that  the  one  she  employed  was  a 
country  gentleman  unskilled  in  legal  proceedings.  That  she  and  her 
agent  subsequently  discovered  that  they  had  been  deceived  and  led 
into  error  with  regard  to  said  judgment  operating  as  a  mortgage  on 
the  land,  and  that  the  title  was  perfectly  clear  and  unincumbered;  but 
that  the  defendants  wei'e  well  aware  at  the  time  that  their  reprissenta- 
tions  were  untrue,  and  that  same  were  made  for  the  purpose  of  fraud- 
ulently obtaining  a  tiansfer  of  the  judgment;  and  that  they  procured 
and  caused  the  power  of  attorney  and  act  of  sale  to  be  prepared  in 
furtherance  of  that  end. 

She  represents  that  said  judgment  was  obtained  in  1867,  and  had 
been  onoe  revwed,  and  that  same  had  been  in  the  hands  of  two  different 
attorneys  without  anything  having  been  realized.  That  at  the  date  of 
the  transactions  herein  recapitulated,  no  property  of  the  estate  of 
Cyrien  Dupr^  appeared  on  the  inventory,  out  of  which  the  judgment 
could  have  been  realized ;  that  neither  she  nor  her  agent  knew  of  any ; 
and  the  defendants  were  fully  apprised  of  their  ignorance  of  $uch  prop- 
erty, and  availed  themselves  of  it  to  procure  the  transfer  of  the  judg- 
ment. 

She  avers  that  this  judgment  was  a  community  asset  and  owned 
jointly  by  her  deceased  husband  and  herself,  and  that  at  his  death  the 
children  of  the  marriage  inherited  his  share  thereof,  and  that  the  only 
reason  she  transferred  their  interest,  as  well  as  her  own,  was  that  she 
regarded  it  as  of  no  value.  That  soon  after  the  defendants  obtained 
the  transfer  of  it,  they  procured  an  order  for  the  sale  of  more  than  fifteen 
hundred  acres  of  land  in  the  parish  of  St.  Landry,  aod  about  eighteen 
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hundred  acres  in  the  parish  of  Lafayette,  as  the  property  of  the  estate 
of  Cyprien  Dupre,  and  caused  the  same  to  be  sold  for  near  $12,000,  of 
which  they  were  the  beneficiaries.  That,  at  the  time  of  the  transfer, 
the  defendants  well  knew  of  the  existence  of  these  large  and  valuable 
tracts  of  land,  and  withheld  the  information  from  her  and  her  agent 
with  the  fraudulent  purpose  of  getting  possession  of  the  judgment, 
and  of  realizing  on  it ;  and  that  they  are  liable  in  solido  to  plaintiffs, 
and  should  be  condemned  to  pay  them  the  sum  realized,  to  the  amount 
of  said  judgment,  and  interest  from  judicial  demand. 

She  specially  avers  that  the  transfer  of  the  judgment  was  made  in 
error  on  her  part,  and  consummated  in  fraud,  and  without  considera- 
tion on  the  part  of  the  defendants }  and  that,  in  respect  to  the  interest 
of  the  heirs,  it  was  otherwise  a  nullity,  having  been  the  sale  or  assign- 
ment of  the  property  of  another. 

Under  proper  averments  the  heirs  join  their  mother  'and  allege  the 
nullity  of  the  sale  of  their  interest,  and  specially  charge  fraud  and  de- 
ception on  the  part  of  the  defendants  in  procuring  the  transfer. 

They  join  their  mother  in  a  prayer  for  the  annulment  of  the  transfer 
of  the  judgment,  and  for  the  recovery  of  the  proceeds  realized  under, 
it. 

Ophelia  Broussard  admits  her  signature  to  th^  power  of  attorney  and 
nnites  with  her  mother  in  all  of  her  allegations.  There  id  no  demand 
for  the  revocation  of  the  sale  of  the  land. 

In  limine,  the  defendants  tendered  as  exceptions  the  pleas  of  no  cause 
of  action  and  want  of  tender  to  them  of  the  amount  of  the  purchase 
'  price. 

These  having  been  overruled,  for  answer  defendants  aVer  that  their 
purchase  of  the  land  and  the  judgment  was  bona  fide  and  for  a  sound 
price.  They  deny  any  and  all  allegations  of  fraud  and  error,  and  aver 
that  this  suit  was  brought  for  the  purpose  of  regaining  what  plaintiffs 
had  lost  by  a  bad  trade. 

They  further  aver  that,  at  the  time  of  this  said  purchase,  they  had  no 
knowledge  of  the  existence  of  the  lands  which  were  subsequently  sold; 
that  same  had  never  been  inventoried  in  the  succession  of  G^prien 
Dupr^,  nor  had  they  been  assessed  for  taxes;  but  that  same  had  been 
ferreted  out  by  skilled  land-experts  they  had  employed.  They  charge 
knowledge  of,  and  acquiescence  in,  said  sale  by  the  heirs  of  Zenon 
Broussard,  and  plead  same  as  an  estoppel  against  them. 

In  the  alternative  they  set  up  a  demand  in  reconvention  for  moneys 
disbursed  in  attorneys'  fees  and  other  expenses  incurred  in  searching 
for  and  procuring  the  sale  of  property  of  the  succession  of  Cyprien 
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Dapr^,  the  proceeds  of  which  was  applied  to  the  satisfaction  of  the 
transferred  jadgment^  and  aggregating  in  amount  $2711  35,  and  they 
annex  a  bill  of  particalais  to  their  amended  answer,  and  pray  for  a 
judgment  in  soUdo  against  the  plaintiffs  therefor. 

On  the  trial  of  these  issues  there  was  a  verdict  and  judgment  for  the 
defendant^,  and  the  plaintiffs  have  appealed. 

I. 
,  It  is  perfectly  obviouf  from  the  foregoing  statement,  that  the  de- 
fendants' exceptions  were  properly  overruled.  The  suit  does  not  seek 
to  set  aside  the  sale  of  the  land.  It  remains  intact.  Plaintiffs'  con- 
tention is  that  Cleonise  Savoie  never  made  a  gale  of  the  judgment,  but 
merely  transferred  it  to  the  defendants  as  the  purchasers  of  the  land, 
and  at  their  suggestion  and  request,  and  in  order  to  free  the  land  of  a 
supposed  judicial  mortgage.  On  this  theory  there  was  nothing  due  to 
the  defendants,  and  no  tender  to  be  made.  The  sale  vel  non  of  the 
judgment  is  the  very  question  we  are  to  decide ;  and  for  us  to  say  that 
their  suit  must  be  abated  because  of  plaintiffs'  failure  to  makie  a  previ- 
ous tender  of  the  purchase  price  of  its  sale,  would  be  to  anticipate  our 
own  decree.  Besides,  there  is  an  element  of  sach  uncertainty  in  the 
matter  as  to  remove  this  from  the  does  of  cases  in  which  a  tender  could 
have  been  successfully  made. 

The  fact  that  the  mother  of  the  heirs,  who  made  the  transfer  of  their 
share  in  the  judgment,  is  one  of  the  plaintiffs  in  this  suit,  cannot  affect 
their  rights,  nor  can  we  perceive  any  valid  objection  to  their  being 
United  in  one  suit. 

They  have  each  a  common  object  in  view.  Their  interests  are  the 
same.  The  mother  makes  a  judicial  confession  of  the  nullity  of  the 
transfer  of  the  judgment,  and  upon  that  score  there  is  nothing  further 
to  adjudge.  The  sole  remaining  question  is  whether  the  transfer  of 
the  judgment  was  and  is  a  nullity  in  respect  to  the  defendants  as  the 
transferees.  II 

The  salient  facts  of  this  case,  which  are  necessary  to  be  detailed,  are 
substantially  as  follows,  viz  : 

In  Oct.  1885,  Miss  Ophelia  Broussard  received  from  A.  Levy,  manag- 
ing partner  of  the  firm  of  J.  Meyera  &  Co.  the  following  letter : 

Miss  Ophelia  Broussard,  Carancro,  La. 

Miss — Our  mutual  friend,  Mr.  Joseph  Bloch,  informs  me  that  you  are 
the  owner  of  a  piece  of  land  on  the  west  side  of  Opelousas.  Please  ad- 
vise me  at  your  early  convenience  whether  it  is  for  sale ;  if  so,  what  is 
the  lowest  cash  price.  Awaiting  your  early  reply,  I  remain,  with  re- 
gards, Yours  truly,  Alphonsk  Lrvy. 
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The  defendants  were  infprmed  that  the  land  was  for  sale,  and  the 
cash  price  was  $500.  Defendants  agreed  to  give  $500  for  the  land, 
provided  the  title  was  good,  stating  that  they  would  have  .their, lawyer 
to  examine  the  chain  of  title  and  send  Mr.  Stelly,  the  agent,  an  abstract 
of  it.  Within  a  few  Aays  the  defendant,  Levy,  wrote  Mr.  Stelly  the 
following  letter,  and  inclosed  the  abstract  of  title  therein,  viz : 

Opelousas,  La.,  Oct.  21, 1885. 
Mr.  Stelly,  Carancro,  La.: 

Dear  Sir — My  delay  in  answering  was  caused  by  our  attorney  mak- 
ing ont  abstract  of  title,  copy  of  which  1  heiewith  enclose: 

The  judgment  has  never  been  cancelled,  and  as  the  original  holder 
is  now  dead,  the  mortgage  would  bear  until  the  judgment  is  prescribed 
by  limitation.  6ur  attorney  advises  me  to  got  a  transfer  of  the  judg- 
ment, and  that  would  place  title  beyond  any  further  risk.  I  have  been 
pnt  to  a  great  deal  of  trouble  and  expense  lately  on  account  of  im- 
perfect titles  to  lands  held  by  us  in  full  warranty,  and  hope  that  you 
will  excuse  me  if  you  find  me  unnecessarily  particular.  Under  the 
circumstances  I  will  agree  to  purchase  the  land  for  $500  cash  provided 
the  judgment  is  transferred  to  me  in  proper  form  with  the  land. 

Awaiting  your  reply,  I  remain,  yours  truly, 

Alphonse  Levx. 

This  abstract  of  title  contains  the  following  data,  viz :  That  this 
twenty  arpent  tract  of  land  was  sold  in  the  succession  of  Cyprien 
Dapr6  on  the  J  5th  of  January,  1873,  for  $830  on  terms  of  credit,  and 
again  in  1878  for  the  same  amount  in  cash.  At  the  foot  of  the 
abstract  this  statement  is  appended,  viz :  > 

"  N.  B. — The  judgment  of  Zenon  Broussard  against  the  estate  of 
Cyprien  Dupr^,  deceased,  Jms  never  been  eoneel^d." 

While  this  correspondence  was  conducted  by,  and  the  intei  view  took 
place  with.  Levy,  he  was  acting  for  his  associate,  Meyers,  as  well 
as  himself.    Indeed,  there  is  no  express  denial  of  this. 

A  few  days  after  these  negotiations  were  concluded,  Cleonise  Savoie 
executed  a  power  of  attorney  authorizing  Stelly  to  make  a  transfer  of 
the  judgment  and  the  land,  and  soon  after  he  passed  the  authentic  act 
of  sale.  To  this  act  there  was  appended  no  certificate  of  mortgages. 
It  was  expressly  waived.  During  the  'progress  of  the  negotiations, 
the  defendant,  Levy,  explained  his  seeming  anxiety  in  respect  to  the 
sufficiency  of  the  title  to  the  landj  by  stating  it  to  have*been  defend- 
ant's intention  to  construct  a  rice  mill  on  the  property. 

It  is  in  proof  that,  previous  to  the  execution  of  the  power  of  attor- 
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ney  and  title,  defendants  sent  th«ir  attorney  to  see  and  interview  tbo 
agent  with  reference  to  the  purchase  of  the  land. 

On  this  subject  the  agent  says :  ^'  Believing  the  statement  of  Mr. 
Levy  in  his  letter,  I  advised  the  old  lady  to  transfer  the  judgment,  *o 
cure  the  defect  of  title  which  Meyers  claimed  to  exist."  Ho  further 
states  that  on  the  occasion  of  defendants'  attorney's  last  visit,  he  left 
a  power  of  attorney  with  him,  which  he  had  the  old  lady  to  sign,  '*  as 
she  was  willing  to  sell  the  land  and  clear  the  title." 

He  says  that  said  attorney  stated  to  him  that  the  one  he  lefc  ''  was 
the  form  necessary  to  be  followed,  and  that  as  soon  as  that  power 
of  attorney  was  signed,  I  could  then  come  and  pass  the  sale  of  the 
land  and  transfer  the  judgment."  That,  in  a  day  or  two  afterwards, 
he  went  to  Opelousas  and  coqipleted  the  transaction,  t;)ie  said  attorney 
having  drawn  up  the  act  of  sale. 

At  the  time  of  these  transactions  none  of  the  plaintiffs  were  aware  of 
the  existence  of  the  lands  that  were  subsequently  sold  as  the  property 
of  the  estate  of  Cyprien  Dupr^.  On  this  subject  Stelly  says,  that  if  he 
had  known  of  their  existence,  or  that  of  other  property,  he  would  not 
have  induced  Mrs.  Broussard  to  transfer  the  judgment  for  the  purpose 
of  clearing  the  tftle  to  the  land.  He  states  explicitly  that  '^  not  a  cent 
of  consideration  was  given  for  the  judgment,  and  the  only  reason  for 
transferring  it,  was  to  clear  the  title  which  Mr.  Levy  claimed  to  be  de- 
fective. The  $500  was  merely  the  price  asked,  and  given  for  the 
land."  That  he  exhibited  and  read  the  letters  of  Levy  to  Miss 
Ophelia  and  Mrs.  Broussard,  and  that\they  all  consulted  together  and 
''  agreed  to  let  the  judgment  be  transferred  to  cover  the  defects  in  the 
title.  Neither  Mr.  Levy  nor  Mr.  Meyers  ever  offered  to  buy  the  judg- 
ment by  itself,  nor  have  they  ever  spoken  to  me  about  the  judgment, 
except  in  the  abstract  as  bearing  a  mortgage." 

He  says  that  he  has  nince  ascertained  that  all  the  repreestitations  in 
reference  to  the  judgment  operating  a  judicial  mortgage  on  the  land, 
were  untrue  in  point  of  fact,  and  that  the  title  was  perfectly  clear. 

These  statements  of  Stelly  are  corroborated  in  every  essential 
particular  by  Miss  Ophelia  and  Mrs.  Broussard.  Miss  Ophelia  aays 
that  she  remembers  that,  before  the  sale  of  the  land,  Mr.  Ogden 
offered  $750,  part  cash  and  the  rest  on  a  credit,  for  the  twenty  arpenta 
of  land,  and  the  offer  was  refused  because  enough  cash  was  not  offered. 
Other  evidence  in  the  record  establishes  that  the  land  was  worth  more 
than  $500.  Mr.  Levy  says,  as  a  witness,  in  speaking  of  the  letter  he 
wrote  Mr.  Stelly,  that  ^^  in  making  the  offer  of  $500  for  the  twenty 
arpents  of  land,  I  was  under  the  impression  that  the  land  was  bounded 
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on  the  east  bjr  the  railroad.  Some  Htm  after  the  offer  wae  made,  and 
before  the  completion  of  the  sale  of  the  land  and  judgment,  and  on  m- 
qutry,  I  found  that  there  were  intervening  tra^t^  or  lots  between  the 
railroad  and  the  said  tract.  This  discovery  lessened,  in  my  mind  and 
that  of  my  partner,  the  value  of  the  land.  We  were  not  willing,  after 
,  this  discovery,  to  pay  for,  the  land  the  price  ^r«t  offered." 

Mr.  Levy  did  not  communicate  this  fact,  of  such  apparent  impor- 
tance, to  Mr.  Btelly,  and  he  states  that  between  the  date  of  this  dis- 
covery and  the  date  of  the  sale  he  did  not  see  him.  Yet  he  accepted 
the  title  and  paid  the  $500  originally  ptomised  for  the  land.  The  de- 
fendants' attorney,  as  a  witness,  states  that  Mr.  Levy  came  to  see  him 
and  requested  him  to  go  to  the  parish  of  Lafayette  ''in  order  to  pur- 
chase a  piece  of  land  near  Opelousas,  stating  in  substance  that  he 
would  give  $500  for  the  piece  of  land,  meaning,  I  think,  20^  arpents, 
provided  a  certain  judgment  already  attended  to  in  this  case  would  be 
transferred  with  the  land." 

This  attorney  was  asked  this  question,  viz: 

**Q.  What  inducement  did  you  offer  Mr.  Stelly,  plaintiffs'  agent,  to 
transfer  the  judgment  t    For  what  purpose  was  the  transfer  made? 

"A.  The  conversation  between  Mr.  Levy  and  myself  having  oc- 
curred something  over  two  years  ago,  I  am  not  able  to  state  positively 
the  whole  conversation  that  took  place  between  us;  but  the  impression 
that  was  made  upon  my  mind  was  that  the  cause,  or  one  of  the  causes  for 
the  transferring  of  this  judgment  with  the  Umd,  was  in  order  to  remove  any 
question  as  to  the  title  of  the  land." 

Upon  making  an  examination  of  the  Levy  letter  addressed  to  Stelly, 
he  says;  '*!  consider  that  the  said  document  embraces  about  the  same 
proposition  that  I  was  instructed  to  make." 

It  appears  that  the  judgment  in  controversy  had  never  been  recorded 
in  tbe  book  of  mortgages  of  the  parish  of  St.  Landry,  and  if,  indeed,  it 
had  been  so  recorded,  a  judicial  mortgage  would  not  have  resulted 
therefrom,  because  it  was  rendered  against  the  administrator  of  the 
snceession  of  Cyprien  Dupr6,  and  had  only  the  effect  of  liquidating  the 
debt  and  making  it  payable  in  due  course  of  the  administration. 

Mr.  L.  Dupr^,  another  attorney  of  the  defendants,  says  as  a  witness  : 
'*I  knew  the  judgment  did  not  affect  the  twenty  arpents  of  land  at  that 
time,  and  I  never  told  any  one  that  it  did." 

In  answer  to  a  question  by  plaintiffs'  counsel,  Mr.  Dupre  said  : 

''The  conversation  to  which  you  allude,  took  place  some  two  years 
ago.  I  cannot  recollect  any  but  parts  of  that  conversation,  as  I  have 
stated  in  my  examination  in  chief.     It  is  probable  that  Mr.  Levy  men- 
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tiODed  the  matter  of  the  judgment  to  me.  I  know  he  seemed  very 
anxious  as  to  the  title  of  the  land."  The  question  under  consideration 
was  the  abstract  of  title,  and  that  date  and  instrument  were  referred 
to. 

It  appears  from  the  evidence  that  defendants  were  at,  and  preyiouB 
to  the  date  of  the  sale  in  controversy,  enpraged  in  a  mercantile  bnsinese 
in  the  city  of  Opelousas,  and  devoted  considerable  attention  to  land 
speculations  and  investments  in  that  vicinity.  It  appears  that,  not- 
withstanding the  objections  urged  by  the  defendants  to  the  want  of 
proximity  of  the  land  to  the  railroad ,  they  accepted  the  title,  paid  the 
$500  tn  cost,  and  entered  into  possession  thereof,  but  nothing  further 
is  lieard  of  the  erection  of  a  rice  mill  thereon.  They  subsequently  sold 
the  land.  Their  attention  appears  to  have  been  immediately  directed 
to  the  collection  of  the  judgment.  Another  lawyer  was  consulted  and 
employed  with  that  view.  The  services  of  experienced  land-exx>erts 
were  at  once  secured  in  pursuit  of  same  object. 

On  the  2d  of  December  1885 — only  twenty  days  after  the  transfer — 
the  defendants,  acting  through  their  recently  employed  counsel,  filed 
a  petition  in  the  District  Court  of  the  parish  of  St.  Landry,  in  which 
they  represent  themselves  to  be  the  transferors  of  said  judgment,  on 
which  there  is  a  balance  remaining  due  of  $6000  and  that  they  are  en- 
titled to  have  same  executed.  They  represent  that  there  is  property 
which  still  belongs  to  the  estate  of  Cyprien  Dupr^,  •*  some  of  which  is 
situated  in  the  parish  of  St.  Landry,  and  which  should  be  sold  to  sat- 
isfy said  judgment  as  far  as  it  will  go." 

To  this  petition  there  is  appended  a  list,  of  the  lands  referred  to. 
Reference  to  the  list  shows  ttiat  there  were  1552  44-100  acres.  Ti^at 
all  of  them  were  entered  at  the  Land  Office  in  April  and  May  1860,  and 
are  situated  in  townships  seven  and  eight,  and  ranges  two  and  three. 

On  the  same  date  an  order  was  granted  for  their  sale  for  cash,  and 
same  were  sold  on  the  6th  of  January,  1886,  with  the  exception  of  one 
small  lot,  to  A.  Levy  &  Co.  for  $3100.  On  the  11th  of  January,  1886 
— only  five  days  after  the  foregoing  sale — the  same  parties  filed 
another  petition  and  procured  another  order  for  the  cash  sale  of  other 
lands  of  the  estate  of  Cyprien  Dupr6,  situated  in  the  parish  of  Lafay- 
ette, a  list  of  which  is  appended  thereto.  An  examination  of  it 
discloses  that  all  of  these  lands  were  likewise  entered  in  April  and 
May,  1860,  and  are  situated  iu  townships  ten  and  eleven,  and  ranges 
three  and  four.  Of  them  there  are  1805.46  acres.  On  the  17th  of 
February,  1886,  there  were  sold  and  adjudicated  to  A.  Levy  &  Co.  a 
sufficient  quantity  of  these  lands  to  aggregate  the  sum  of  $2435.40, 
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and  to  another  party  $168.68,  and  leave  remaining  unsold  798  acres.  By 
these  two  sales  there  was  yielded  the  aggregate  amount  of  $5696.08, 
less  the  expenses  of  sale,  and  within  less  thun  three  ponths  from  tJie 
date  of  defendants  acquisition  of  the  judgment. 

Leonce  Littel  testifies  that  he  was  employed  by  Alphonse  Levy,  one 
of  the  defendants,  on  the  21st  of  November ,  1^%^,  as  a  surveyor,  to 
locate  the  lands  which  were  situated  in  St.  Landry  parish — those 
above  mentioned.  He  says:  "I  returned  on  the  evening  before 
Thanksgiving  day  (November  25,  1885,)  aftei  having  spent  three  days 
m  locating  said  Icmds.  *  -  *  At  the  time  he  employed  me  he  told  me 
that  I  need  not  mention  for  whom  I  was  locating  the  lands.  The 
lands  in  said  list  are  not  worth  lesfi'thah  three  dollars  per  acre,  average 
cash  valuation.'' 

He  says  that  ^' most  of  said  lands  are  good  and  cultivable."  The 
gentleman  who  abstracted  the  titles  of  the  lands  which  were  sold 
in  St  Landry  states  that  he  was  employed  by  the  defendants  on 
the  13th  or  14th  of  November,  1885,  only  a  day  or  two  after  the  trans- 
fer of  the  judgment. 

In  the  month  of  December  following  he  visited  the  Parish  of 
Lafayette  and  abstracted  the  titles  to  the  land  sold  in  that  parish  in  . 
the  month  of  February,  1886. 

There  are  many  other  facts  and  circumstances  whi£h  might,  with 
equal  propriety,  be  given  a  place  in  this  opinion,  as  having  an  impor- 
tant bearing  on  the  issues  involved,  but  those  already  cited  are  quite 
sufficient  to  determine  the  validity  of  the  sale. 

in. 

To  much  of  this  testimony  the  defendants  objected,  and  excepted  to 
the  introduction  of  same  in  evidence;  and  particularly  to  that  part  of 
it' tending  to  contradict,  or  explain  the  recitals  of  the  act  of  sale  and 
transfer,  in  respect  to  the  consideration,  on  the  ground  that  there  was 
no  allegation  in  plaintiffs'  petition  charging  that  such  recitals  were 
made  in  error.  We  are  of  a  contrary  view.  There  are  several  allega- 
tions which  we  have  quoted,  directly  to  the  effect  that  Mrs.  Broussard 
never  sold  or  transferred  the  judgment  for  any  consideration ;  that 
none  was  offered  or  paid  by  the  defendants;  and  that  the  $500 
mentioned  in  the  deed  as  the  price  thereof,  was  the  price  of  the  land, 
exclusively.  These  averments  were  ample,  and  quite  sufficient  for  the 
attainment  of  the  object  aimed  at.  The  testimony  was  properly  admit- 
ted to  the  jury. 
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IV. 
The  defendants'  counsel  argently  press  upon  our  attention,  what  he 
considers  a  fatal  defect  in  the  initiatory  proceedings — ^the  want  of 
a  proT>er  default,  or  putting  in  moray  upon  the  theory  that  this  is  in  the 
nature  of  an  action  of  damages  ex  quasi  contractu,  for  the  passive 
violation  of  a  contract.  But,  'in  this,  we  feel  bound  to  disagree  with 
the  learned  counsel,  for  whose  views  we  have  the  greatest  respect. 
This  is  in  no  proper  or  legal  sense  an  action  of  damages.  It  is  a  salt 
for  thp  proceeds  of  the  sale  of  property  of  ^the  succession  of  Cyprien 
Dupr^,  which  were  applied  to  the  satisfaction  of  the  judgment  in  con- 
troversy, and  which  were  illegally  in  the  possession  and  under  the  con- 
trol of  the  defendants,  and  who  unduly  received  the.  same.  In  such 
case  the  want  of  a  previous  amicable  demand  should  have  been 
excepted  to  previous  to  default }  after  answer,  such  a  plea  is  nnavail* 

ing. 

V. 

It  is'quite  unnecessary  for  us  to  protract  this  opinion  for  the  pur- 
pose of  summing  up,  discussing  and  making  an  application  of  the 
facts  herein  enumerated.  No  uaeful  purpose  would  be  attained  by 
commenting  on  the  motives  which  influenced  the  actions  of  the 
defendants,  their  agents  and  employees  in  the  premises.  It  will 
suffice  for  us  to  state  our  conclusions  in  reference  to  the  matter  in 
hand. 

They  are,  that  it  was  the  sole  object  and  purpose  of  Mrs.  Broussard  to 
sell  the  twenty  arpent  tract, of  land  to  the  defendants  for  the  stipula- 
ted price  of  $500.  That  it  was  the  real  purpose  of  the  defendants  to 
surreptitiously  obtain  the  control  of  the  judgment  with  the  view  of 
realizing  on  it  as  th^  did,  and  the  possession  and  acquisition  of  the 
land  was  a  secondary  consideration  with  them.  That  when  Levy 
stated  in  his  letter  addressed  to  Stelly,  on  the  21st  of  October,  1885, 
*'  that  the  mortgage  would  bear  (on  the  land)  until  the  judgment  is 
prescribed  by  limitation,"  he  must  have  known,  as  his  attorney, 
Laurent  Dnpre,'did,  that  there  was  no  mortgage  resting  against  the 
land,*  and,  knowing  this,  he  must  have  intended  to  create  a  false 
impression  upon  the  agent's  mind,  as  it  did.  That  at  the  time  of  the 
transfer  to  the  defendants,  and  before,  they  were  fully  advised  of  the 
existence  of  the  Jlands  of  the  estate  of  Cyprien  Dupr^  which  they 
caused  to  be  sold  soon  after,  and  their  value  and  availability  consti- 
tuted the  motive  for  the  acquisition  of  the  judgment. 

That  Mrs.  Broussard  and  her  daughter  and  agent,  were  not  aware  of 
their  existence,  and  had  no  convenient  opportunity  of  ascertaining 
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it.  That,  considering  that  the  grataitoue  transfer  of.  the  jadg- 
ment  vas  the  result  of  artifice,  and  misrepresentations  of  the  de- 
fendants, which  superinduced  error  on  the  part  of  Mrs.  Broussard,  and 
which,  if  sustained,  would  cause  the  plaintiffs  great  injury,  same 
should  be  annulled. 

The  Code  declares  that  ''fraud,  as  applied  to  contracts,  is  the  cause 
of  an  error  bearing  on  a  material  pait  of  the  contract,  ce&eated  of 
CONTINUED  BY  ARTIFICE,  with  dcsign  to  obtain  some  unjust  advan- 
tages to  the  one  party,  or  to  cause  an  inconvenience  to  the  other."  R. 
C.  C.  1847. 

Not  only  should  the  transfer  of  the  judgment  be  annulled  and  set 
aside,  but  the  defendants'  should  be  sentenced  to  make  restitution  or 
the  amounts  they  have  received. 

But  justice  demands  that  the  plaintifTs  should  allow  such  reasonable 
sums  as  may  have  been  necessarily  expended  in  the  search,  recovery 
and  sale  of  the  land. 

But  upon  a  careful  examination  of  defendants'  bill  of  particulars,  and 
the  evidence  adduced  in  support  of  same,  we  are  ^f  the  opinion  that 
some  reductions  should  be  made,  and  the  following  is  a  list  of  items 
that  are  disallowed  or  diminished,  viz  : 

The  price  of  the  land,  disallowed $  500  00 

Clerk's  fees  and  cost  in  Lafayette,  disallowed 81  35 

Surveyor's  fees,  diminished  by 150  00 

Services  of  C,  C.  Duson,  disallowed 300  00 

$  1031  35 
Total  amount  of  reductions,  aggregating  one  thousand  and  thirty- 
one  and  35-100  dollars.    This  amount  being  deducted  from  the  total 
credit  claimed,  $2,711  35,  will  produce  us  the  true  amount  of  credit  to 
which  the  defendants  are  entitled,  viz  :  $1680. 

There  is  another  item  of  credit  claimed  on  the  bill  of  particulars, 
▼iz:  "Deduct  40  acres  sold  in  error,  $60  00;  and  160  acres  in  dispute, 
♦723  69=$788  69."  The  proof  on  this  question  is  not  quile  clear,  and, 
for  the  purposes  of  justice,  we  will  not  conclude  either  party,  but  allow 
the  credit,  reserving  the  rights  of  the  plaintiffs  in  another  suit. 

We  find  the  amount  realized  to  be $5,696  08 

Amount  to  be  deducted 1,680  00 

Amount  to  which  plaintiffs  are  entitled $4,016  08 

One  half  of  this  sum  is  due  to  the  plaintiff,  Cleonise  Savoie,  and  the 
residue  to  the  heirs  of  Zenon  Broussard  jointly  and  in  indivision — the 
.whole  sum  to  bear  legal  interest  from  judicial  dem^^nd. 
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On  the  whole  this  is  not  such  a  case  as  should  make  the  verdict  of 
the  jury  of  peculiarly  binding  force.  It  is  stated  to  be  a  fact  that  the 
trial  was  a  protracted  one;  many  witnesses  were  interrogated  in  their 
presence;  numerous  deeds  and  documents  weie  offered  in  evidence; 
and  many  perplexing  qaestlons  of  law  are  involved.  There  is  no  very 
serious  conflict  of  testimony.  Under  these  circumstances  the  jury  may 
well  have  been  misled  as  to  the  determinative  facts',  or  decided  the 
case  under  a  misapprehension  of  the  law.  We  deem  it  our  duty,  un- 
der a  Rolemn  conviction  of  the  justice  and  equity  of  the  plaintiffs' 
demands,  to.  set  their  verdict  aside  and  proceed  to  render  a  different 
judgment. 

It  is,  therefore,  ordered,  a^jadged  and  decreed,  that  the  verdict  of 
the  jury  and  the  judgment  of  the  court  a  qua  thereon  based,  be  an- 
nulled, avoided  and  Reversed;  and  it  is  further  ordered,  a^udged  and 
decreed,  that  the  sale  and  transfer  of  date  November  12,  1885,  in  so 
far  as  the  same  purports  to  transfer  and  convey  to  the  defendants  the  • 
judgment  in  controversy,  be  and  the  same  is  annulled  and  set  aside ; 
and  it  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiffs  do 
have  and  recover  of  and  from  the  defendants  in  aoUdo  the  sum  of  five 
thousand  six  hundred  and  ninety-six  and  eight  oue-hundredths  dol- 
lars, with  legal  interest  from  the  14th  of  July,  1886,  same  being  ihe 
date  of  judicial  demand,  subject  to  a  credit  of  the  sum  of  one  thousand 
six  hundred  and  eighty  dollars. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  plaintiffs'  nghta 
be  reserved  to  claim  the  sum  of  $783  69,  as  above  specified,  and  which 
has  been  allowed  to  defendants  as  a  credit. 

It  is  further  ordered,  adjudged  and  decreed*  that  all  costs  of  both 
courts  be  taxed  against  the  defendants  ana  appellees. 

On  Application  for  Rvhkaring. 

Counsel  have  confined  their  application  to  alleged  errors  in  the 
calculations  made  in  our  opinion  and  make  claim  for  an  increased 
allowance  on  defendants'  reconventional  demands. 

1.  An  examination  of  the  figures  has  disclosed  one  error,  and  that 
consists  in  our  having  taken  as  the  basis  of  our  calculation  the  amounts 
stated  in  the  proces  verbals  of  sales.  We  think  that  was  wrong.  We 
now  take  the  amounts  stated  in  ihe  defendants'  bill  of  particulars, 
which  shows  the  not  balance  after  costs  have  been  deducted,  viz: 

Proceeds  of  sale  in  St.  Landry $2997  30 

Proceeds  of  sale  in  Lafayette 2451  68— $5448  98 

In  lieu  of  our  farmer  balance 5696  08 

Difference $  247  10 
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2.  We  do  not  consider  the  item  of  $81.35  eatahlished  by  the  evidence. 
It  formd  no  part  of  the  cost  of  the  sale  of  land  in  Lafayette  parish. 

3.  With  regard  to  the  item  of  $150  deducted  from  the  surveyor's 
fees,  his  own  receipt  only  shows  that  he  received  $50,  and  the  parol 
evidence  does  not  satisfy  us  that  the  defendants  jxutJ  any  more  for  tliat 
service. 

4.  We  think  the  deduction  of  $300  from  Mr.  Duson's  claim  is  but 
equitable  and  just.  The  only  proof  of  the  amount  defendants  paid 
him  is  his  receipt.  It  is  for  $860  "  in  full  for  services  rendered  in 
ferreting  and  locating  properties  In-longing  to  the  estate  of  Cyprien 
Dnpr^y  said  lands  being  situated  in  St.  Landry,  Acadia,  Lafayette  and 
Vermilion  parishes,  and  for  general  services  in  the  Baudoin  case,  and 
attending  to  the  matter  of  Sevenn  LeBlanc;  all  pertaining  to  the 
succession  of  Cyprien  Dupr^. 

(Signed)  "  W.  W.  Duson." 

He  was  not  summoned  or  sworn  as  a  witness.  No  explanation 
is  famished  of  the  character  or  nature  of  the  services  he  rendered.  It 
appears  that  no  land  was  found  or  sold  in  Acadia,  or  Vermilion 
parishes.  It  does  not  appear  what  connection  there  is  between  the 
transactions  under  consideration  and  **  the  Baudoin  case"  or  "  the 
matter  of  Severin  LeBlanc."  Considering  the  absence  of  proof,  we 
think  $500  a  liberal  allowance. 

The  opinion  allows  a  credit  of  $1680.  We  will  allow  $247  10  in  ad- 
dition— $1927  10.  This,  we  submit,  is  quite  a  large  allowance  for  the 
collection  of  $5448  98,  particularly  when  the  whole  work  was  accom- 
plished in  less  than  ninety  days,  and  through  ex  parte  proceedings. 
But  of  this  sum,  $247  10,  there  has  been  carried  into  the  calculation 
made  by  us  the  sum  of  $60,  as  shown  by  defendants'  application.  It 
must  be  deducted.  The  additional  credit  will  then  be  $187  10.  But 
a  rehearing  is  unnecessary. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  our  former  de- 
cree be  and  the  same  is  corrected  by  allowing  the  defendants  the  addi- 
tional credit  of  one  hundred  and  eighty-seven  and  ten  one-hundredths 
dollars,  and  as  thus  corrected  and  amended  it  remain  undisturbed. 

But  inasmuch  as  we  have  made  one  reservation  in  behalf  of  the 
plaintiffs,  we  also  reserve  the  defendants' right  to  sue  for  the  items 
tliat  are  disallowed,  viz:  $81  35,  $150  and  $300,  aggregating  $53J  35; 
but  this  reserve  is  not  to  affect  the  finality  of  our  decree. 

Rehearing  refused. 

44 
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No.  1312. 
Olitia  McCAtL  vs.  A.  B.  Irion  kt  al. — Chaffe  et  al.  Warrantors. 

In  a  petitory  action,  exceptions  filed  by  a  defendant,  the  «ll«g*MouB  of  wblob,  to  be 
sustained,  require  the  introdaction  of  evidence  of  title  upoo  which  tb«  fct^ce^ptot 
must  rely  to  maintain  himself  in  the  possession  and  ownership  of  tta4  propflrtj,  nhonld 
be  referred  to  the  merits. 
A  party  in  possession  of  immovable  property  by  an  apparent  judicial  title  cannot  force  tBe 
plaintiff  to  a  trial  on  an  exception  that  he  must  first  bring  a  fiaparut^  and  diitinct  nctlw] 
to  annul  the  Judicial  proceeding  under  which  defendant  reli^R  for  title- 
Such  a  proceeding  affords  the  defendant  alone  an  opportunity  to  offer  hia  otideuoe  of  title. 

APPEAL  from  the  Twelfth  District  Court,  Pariah  of  Avoyelles, 
Overton,  J. 

jE,  North  Cullom,  Jr.,  for  Plaintiff  and  Appellant. 

Thorpe  dc  Peterman  and  A,  B.  Irion  for  Defenilanta  and  Appellefia. 

The  opinion  of  the  Court  was'delivered  by 

McEkery,  J.  John  Graham  Wilson  purchased,  io  1857,  fioiu  Sarah 
Akenhead,  wife  of  John  Akenhead,  immovable  property,  situated  in 
the  parish  of  Avoyelles,  one  mile  below  HolmesviUe,  cQntaining  some 
eighteen  or  nineteen  hundred  acres,  being  the  undivided  half  of  the 
Revelry  plantation,  for  the  price  of  sixty  thousand  dollai^,  pajabfe  to 
instalments,  the  last  for  $18,600  falling  due  on  th^  1st  of  April,  ISCl. 

The  notes  were  secured  by  mortgage  and  vendor  privilege.  John  &, 
Wilson  failed  to  pay  the  last  note.  Sarah  Akonhead  died  shortly 
after  her  sale  of  the  property  to  Wilson^ 

John  G.  Wilson  confessed  judgment  on  said  note,  with  recogt]itlo0 
of  mortgage  and  vendor's  privilege,  in  favor  of  George  R.  Kiog^  the 
executor  of  Mrs.  Sarah  Akenhead.  Judgment  was  nbtBined  on  this 
confession,  and  it  was  made  executory  on  the  31st  of  Octobctt  1836* 
Execution  issued  on  the  judgment,  and  the  property  described  in  the 
act  of  mortgage,  the  undivided  half  of  Revelry  plantation,  waa  seist^l 
and  sold  at  sheriff's  sale  on  the  5th  day  of  January ^  1857. 

Walter  Akenhead  and  Sarah  McMoth  were  the  last  and  highest 
bidders,  and  the  property  was  adjudicated  to  them  for  the  price  of 
$4500.  In  his  return  on  the  execution,  the  sheriff  stated  tlinr  the 
purchasers  had  failed  to  comply  with  their  bici.  Walter  Akenhead 
and  Sarah  McMoth,  however,  entered  into  posseaaiou  of  the  propifrCj. 

The  sheriff's  deed  to  them  was  never  recorded  until  after  the  inati- 
tution  of  the  suit. 

Walter  Akenhead  died  in  1879,  and  his  portion  of  the  property  was 
sold  at  succession  sale  and  purchased  by  Henry  M.  Pa>ue,  on  the  it^d 
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day  of  fioveniber,  1879,  Payne  sold  this  portion  to  A.  B.  Irion,  on 
the  24th  day  of  Febniu-ty,  1861.  Mrs.  Elizabeth  McMoth's  portion  was 
seizeil  and  sold  under  a  writ  of  fi.fa,  issued  in  execation  of  the  jadg- 
ment  of  Gertrude  B.  Akenhead,  tntrix,  vs.  William  and  Jennie 
McMnth.  and  wus  parchased  by  John  ChaflEe  &  Sons,  who  sold  the 
property  to  Thomas  D.  Miller.  A.  B.  Iiion  and  Thomas  D,  Miller  are 
the  prestiut  poBBeaaora  of  the  property  acquired  by  John  G.  Wilson 
from  Mrn.  Sarah  Akenhead.  John  G.  Wilson  died  in  the  city  of  New 
Orleaos  in  1879, 

Mre.  Olivia  McCall,  the  plaintiff,  instituted  this  suit  against  A.  B. 
Trion  and  Thoipjis  D.  Miller,  the  parties  in  iwssession  of  said  property 
and  allegf^R  in  lier  petition  that  she  is  the  sister  and  only  legal  heir  of 
Joho  G,  Wilson  ;  tliat  her  deceased  brother  was  the  owner  of  the 
property  ac<iuired  by  him  from  Sarah  Akenhead  until  the  day  of  his 
death,  the  14th  day  of  February,  1879.  She  alleges  that  he  had  never 
been  divested  of  owoership  of  said  property  bj  legal  process  or 
convc^titional  tmiiBfer,  and  that  on  or  about  the  5th  day  of  January, 
1867|  Elizabeth  JIcMoth  and  Walter  Akenhead,  during  the  absence  of 
hm  brothel  fiotn  tlm  |»arish  of  Avoyelles,  took  possession  of  the 
undivided  Eialf  of  the  property  known  as  the  Revelry  plantation,  and 
that  they  never  acquircnl  title  to  said  property  dr  any  portion  thereof, 
and  tliat,  having  no  right  or  titla  to  said  property,  they  could  not 
convey  a  legal  title  to  said  property,  and  that  Alfred  B.  Irion  and 
Thomns  D.  Millei-  are  in  possession  of  said  property  without  legal 
rigUt^  and  that  they  are  possessors  in  bad  faith.  She  prayed  tor  judg- 
ment decreeing  her  to  he.  the  owner  of  said  property  and  for  a  moneyed 
judgment  againat;  eaeh  of  the  defendants. 

Tlie  defe;ndtant8,  Irion  and  Miller,  answered  and  called  their  vendors 
in  warranty  J  H.  M.  Payne,  warrantor  of  A.  B.  Irion,  and  John  Chaffe, 
Ohriatoplier  Clmtt'ti  and  W.  H.  Chaffe  composing  the  firm  of  John  Chaffe 
&  Sons,  the  warrantors  of  Thomas  D.  Miller.  The  warrantors 
appeared  and  excepted  to  the  action.  They  allege  that  Walter  Aken- 
head and  £lizabe:ih  McMoth  became  the  purchasers  of  said  property 
at  a  judicial  sale  and  obtained  a  regular  sheriff's  deed  to  the  same, 
and  that  the  plaintiff  cannot  ignore  the  judicial  proceedings  by  which 
John  G.  Wikon  wag  divested  of  his  title  and  possession,  nor  can  she 
coDtiFst  said  procetjiiings  in  any  other  way  than  by  a  direct  action  to 
f^ancel  and  set  them  aeidi",  and  prayed  for  a  dismissal  of  the  suit.  The 
phiLutiif  tiled  a  moti<m  to  refer  this  exception  to  the  merits.  The 
Tuotion  vvHft  overruled.     On  the  trial  of  the  exception,  judgment  was 
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rendered  in  f»vor  of  the  warrantors.  From  this  judgment  the  plaintiff 
has  appealed. 

The  plaintiff's  suit  is  a  petitory  action  founded  upon  the  title  which 
her  brother,  John  G.  Wilson,  acquired  by  purchase  from  Sarah  Aken- 
head,  and  with  which  she  says  he  never  parted  by  any  legal  process 
or  conventional  transfer.  There  is  no  allegation  in  the  petition  of 
the  facts  disclosed  on  the  trial  of  the  exception.  The  defendants  and 
warrantors  on  the  trial  of  the  exception,  by  documentary  and  oral 
evidence,  set  out  the  title  upon  which  they,  on  the  trial  on  the  merits, 
would  rely  to  be  maintained  in  the  possession  and  tiie  ownership  of 
the  property. 

The  plaintiff  could  not,  on  the  trial  of  the  exception,  offer  any 
evidence  as  to  her  title.  The  exception  alleged  matters  which  it 
required  evidence  to  sustain,  and  of  such  a  character  as  could  only  be 
considered  on  the  trial  of  the  case  when  at  issue  and  on  the  merits. 
The  authorities  referred  to  by  appellees  to  support  the  position  taken 
by  them  on  the  exception,  were  all  cases  in  which  there  was  a  trial  on 
the  merits,  and  do  not  sustain  the  position  that,  before  bringing  this 
suit,  the  plaintiff  was  required  to  bring  a  separate  and  distinct  suit  to 
set  asidd  the  judicial  proceedings  under  which  Walter  Akenhead  and 
Sarah  McMoth  went  into  the  alleged  ownership  and  possession  of  the 
property. 

The  judge  a  quo  erred  in  annulling  the  motion  to  refer  the  exception 
to  the  merits. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reversed,  and  this  case  be  remanded 
to  the  lower  opurt  to  be  proceeded  with  according  to  law,  the  appellees 
to  pay  costs  of  the  appeal. 

Fbnnbr,  J.,  recused  on  the  ground  of  affinity  to  Warrantor  Payne. 


No.  1.318. 
Mary  E.  Glaze,  wipe,  et  al.  vs.  C.  C.  Duson,  Sheriff,  et  als* 

A  dation  &npai&ment  by  a  hosbaDd  to  his  wife,  whereby  she  assumes  and  agrees  to  ]my  dc^bta 
of  the  husband  to  his  vendors,  is  a  oontract  not  authorized  but  prohibited  by  luw,  and 
doea  not  pass  the  property  Arom  the  former  to  the  latter 

A  doHon  enpoiement  of  paoperty  consisting  of  movables  and  of  an  interest  in  roal  utAt«, 
for  one  and  the  same  price,  is  indivisible,  and  must  stand  or  fall  as  an  entirety  ;  but  tbit 
is  not  the  case  where  two  distinct  valuations  have  been  put  on  each  class  of  pi»petiy. 

A  contract  which  seta  forth  two  distinct  considerations,  for  two  different  ol^ject*,  {Llthougti 
for  one  main  purpose  only,  is  legally  divisible,  and  will  be  maintained  as  valiiJ  in  p:iri 
notwithstanding  the  other  part  be  absolutely  void,  as  prohibited  by  law. 
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APPEAL  from  the  TIdrteentli  District  Court,  Parish  of  St.  Landry. 
HsiiUitej  J. 

Thomas  H,  Le^ms,  for  Plain  tiffe  and  Appellants. 
Kmtnfth  BnilUo^  for  Defendants  and  Appellees : 

1 .  PkintlOe  L-Ju>not  be  heani  to  set  np  exceptions  as  means  of  defense,  and  to  have  them 
trfiil  «>pAr&t^«1v,  dad  hi  advance  of  the  merits.  This  system  of  pleading  and  practice  is 
eimtinnil  todtifL'udrmtii.     C,  P.  20. 

sf  ^  CiiiittajutA  between  huiibaiid  and  wife  as  a  general  role  are  forbidden.  G.  C.  1790;  30 
Ann.  %^.  'Iheir  i^fipticity  to  contract  is  exceptional,  and  limited  to  ceri^ln  specified 
eaues.  C.  C.  SI46,  1  Arm.  301 ;  2  Ann.  4S3 ;  4  Ann.  fi5;  5  Ann.  600;  14  Ann.  601,  21 
Ann.  166  :  33  Ann.  43»;  ^  Ann.  375;  27  Ann.  173;  28  Ann.  756;  30  Aon.  293;  33  Ann. 
332, 

\U  The  wife,  wbethi*!*  HPpftmtwJ  in  property  by  contract  or  by  Judgment  or  not  separated, 
ean'not  bind  hersi'lf  f^r  ht^r  husband,  nor  coi^jointly  with  him,  for  debts  contracted  by 
him  bfjforu  av  cluiing  tht'  tiiarriage.  C.  C.  2398.  Snch  contracts  are  prohibited,  and  are 
abiolou^y  uhUh  and  ihn  orA<11tors  of  the  hnaband  may  disregard  them,  and  seize  property 
a4>  tianAfetred  to  itiu  lE^lfe  without  resorting  to  an  action  of  nullity.  1  Ani^.  301 ;  S  Ann* 
4^J:  4  A^Q.  o:*;  ^  Ann,  liOO:  14  Ann.  601;  21  Ann.  466;  23  Ann.  439;  96  Ann.  375;  27 
Adop  WA-   iZa  Ann^  7^8;  3(;  Ann.  293. 

4.  Whatever  ifl  dont?  jn  violation  of  a  prohibitory  law  is  null.    C.  C.  12. 

5.  Tba  pTDwription  of  r»ne  Yf>ar  has  no  application  to  contracts  between  husband  and  wife, 

which  tro  proJnbltod  by  law.    See  authorities  referred  to  in  No.  3. 
C ,     L  Jadgment  a.n[lm]lng  n  d^tion  en  paiement  made  to  the  wife  adds  nothing  to  it.    30  Ann. 

226. 
7*    A  dfiHati  en  paieiticnt,  in  which  the  wife  assumes  the  debts  of  the  husband  is  null,  and 

snch  uHAumlHt  vttUt(4  tlie  whole  contract,  which  is  one  and  indiTisible,  and  avoids  the 

whole  contnaci^    Set?  antborities  in  No.  3. 
§.     A  contntf  t  is  momlly  itiipipet^ible  if  forbidden  by  law.    C.  C.  1892. 
0 .     A 11  iut«irv4?tior  cluiiiutig  propertj"  under  seizure  must  show  conclusively  that  the  property 

is  hif). 

10.  Oil  the  rlifisotiiiicm  oI'iul  itU unction  defendants  are  entitled  to  20  per  cent  on  amount  of 
the.jui1gmi'nt^dniuftL;<3s.  C.  P.  304.  Also  to  counsel  fees  as  special  damages.  17  L., 
^3;  4  Ann.  301:  l^An:i.%id;  2L.  102;  5L.  246;  14  Ann.  333. 

11.  A  pLaiiitiffiti  iojimctiou  3h,  however,  not  entitled  to  counsel  fees  as  damages.  See  No. 
10 ;  19  L.  35?  :  i:i  Ann-  4 19,  193 ;  14  Ann.  311,  757,  826;  10  Ann.  563. 


The  opiDion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  plaintiff  eiyoins  the  sale  of  certain  property, 
geize^i  by  a  judgment  creditor  of  her  husband,  and  charges  that  it  be- 
longs to  her,  for  having  been  given  to  her  by  him,  in  payment  of  her 
el  aim  s  ag  aiu  st  h  i  in . 

The  property  consi^tH  in  movables  and  in  a  two-third  interest  in 
certain  real  estate. 

Tbe  defeDse  is,  tlmt  the  dati<yn  en  paiement  is  an  absolute  nnllity,  for 
tha  reason  that  the  wife  has,  by  the  act,  assumed  anterior  claims,  debts 
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due  by  her  hnebaDcl,  aod  that  such  assnmptioD  is  ei:pregftlj  prohibited 
by  law. 

There  was  judgment  anDulling  the  dation,  aB  coucerna  the  inU^r^et 
Id  the  real  property,  but  maiutaiDing  it  as  to  the  moYtibleS;  aa  to 
which  the  injnjiction  was  perpetuated. 

There  was  a  reserve  made  in  favor  of  plaintiff  for  the  aesertion  tiDd 
vindication  of  what  rights  she  may  have,  in  some  other  proceeding. 

The  defendants  pray  for  an  amendment  of  the  judgment  hy  au  al- 
lowance of  damages  sustained  in  consequence  of  the  wrongful  iflsu- 
ance  of  the  injufiction. 

The  plaintiff  also  asks  that  damages  be  allowed  lirr  for  the  wrong- 
ful seizure  of  the  property,  and  which  consist  in  her  IJability  for  couti- 
gel  fees. 

The  case  was  ably  argued  by  counsel  on  both  sides,  and  the  reason  % 
assigned  in  writing  by  the  learned  judge  a  quo  show  that  it  received 
at  his  hands  an  elaborate  and  thorougli  examination. 

The  act  of  dation  eti  paiemeiit  euumerates  the  items  of  liability  of  tha 
'husband  to  the  wife,  showing  it  to  amount  to  $4751. 

It  shows  that,  in  order  to  secure  her  against  loss,  he  gives,  af^Bigns, 
sets  over  and  delivers  unto  her,  stock  and  farmiiig  uteojiiilB  and  his 
two-third  interest  in  certain  real  estate,  that  seized  by  the  judgment 
creditor  and  now  claimed  by  the  plaintiff. 

The  price  is  credited  with  the  sum  of  $1615,  and  the  rent  §29(>0,  due 
by  the  husband  to  the  Tucker  heirs,  his  vendors,  is  ne^sumtsd  by  the 
wife,  with  the  distinct  statement  that  tlie  same  will  be  paid  to  them 
by  her. 

It  is  evident  that  tins  contract  between  a  husbaitd  and  a  wife  uot 
being  authorized  by,  comes  within  the  ban  of,  arti<;le  1790  R*  0.  C\* 
which  expressly  prohibits  all  transactions  between  sncb  parties^  when 
the  same  are  not  formally  sanctioned  and  legitimated. 

A  long  line  of  precedents  establishes  bejond  dispute,  that  the  capa- 
city of  such  parties  to  contract  is  restricted  to  castas  apecially  men- 
tioned, and  that  it  is  immaterial,  whether  the  wife  be  or  not  separated 
in  property  from  the  husband.  She  is  not,  in  any  ease,  permitted  to 
bind  herself  or  her  property  either  with  or  for  her  huabaud,  for  debts 
due  by  him,  whether  before,  or  after  marriage. 

It  is  true  that  there  are  precedents,  from  which  it  appears  that  the 
wife  has  been  recognized  the  right  of  acquiring  encumbered  property, 
the  amount  secured  by  anterior  mortgages  or  privileges  being  deduct" 
ed  from  the  purchase  price,  but  there  are  also  cas<  s  in  which  a  different 
doctrine  haa  been  formerly  announced. 
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All  the  authorities  may  well  be  reconciled  by  the  simple  distinction 
that  a  wife  may  acquire  cum  onere,  without  making  herself  personally 
liable,  while  she  is  not  allowed  to  do  so  where  she  assumes  to  pay  the 
debt  as  her  own,  the  debt  of  her  husband. 

The  reason  for  this  is  obvious,  that  in  the  first  case  she  retains  the 
amount  and  takes  the  property  with  th^  privilege  of  surrendering  it 
in  the  event  of  an  hypothecary  action  or  the  like,  without  incurring 
any  pergonal  obligation,  should  it  not  realize  sufficiently  to  satisfy  the 
debt,  and  that,  in  the  second  case,  that  of  assumption,  not  only  would 
the  property  be  liable  to  seizure  and  sale,  for  Mie  judgment  of  the 
debt,  but  besides,  would  she,  in  case  of  deficiency,  be  personally  re- 
sponsible, and  h^r  separate  estate  subjected  to  the  payment  of  the 
wanting  amount. 

dence,  the  laborious  effort  of  the  plaintiff  to  establish  that  she  did 
not  assume,  but  acquired  cum  onere.  This  is  unavailing,  as  the  fact  is 
indisputable  that  she  accepted  the  dationy  with  the  express  under- 
standing that  she  assumed  the  debt  of  her  husband  to  his  vendors, 
binding  Jierself  to  pay  it  to  them. 

The  argument  has  no  force,  that  a  married  woman  can  legally  ac- 
cept a  dation  en  paiement  by  her  husband,  even  though  she  agrees  to 
assume  to  pay  a  debt  of  his,  secured  on  the  property  at  the  time  of  the 
the  contract  between  them,  provided  the  transaction  enures  to  her 
benefit. 

The  distinction  might  have  more  weight  were  the  Spanish  law 
which  once  prevailed  here  still  in  existence,  but  such  is  not  the  case 
6l8t  Tore  5  7  M.,  465. 

No  reasoning  has  been  offered,  or  authority  quoted  to  support  the 
proposition. 

The  contract  must  or  not  be  valid,  at  the  date  of  its  formation,  and 
cannot  be  made  to  depend  upon  contingencies,  particularly  when  the 
rights  of  third  parties  may  be  affected  thereby. 

Were  the  contract  between  the  husband  and  the  wife  in  this  case 
one  between  a  third  party  and  the  wife,  a  question  might  well  arise, 
whether  the  wife  would  acquire  such  property  for  her  own  account, 
and  whether  it  would  not  be  a  purchase  for  the  benefit  of  the  com- 
munity. 

The  spectacle  would  be  presented  of  a  wife  having  no  more  than 
$1615  in  cash,  and  no  prospect  of  acquiring  more,  p^^rchasing  property 
for  thrice  the  amount  on  hand. 

The  law  does  not  favor  speculations  of  such  a  character  by  a  mar- 
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ried  woman.  It  watches  with  as  much  solicitude  over  them  and 
their  property  as  it  does  over  minors  and  their  estate*     IC  Ann.  215, 

The  act  of  dation  does  not  discriminate  in  the  price ^  which  is  one  for 
both,  the  stock,  the  implements  of  husbandry  and  intei^ftt;  in  the  Und^ 
and  the  transaction  being  a  unit,  cannot  be  legally  livided- 

It  cannot  stand  as  an  entirety,  and  must,  therefore,  be  completely- 
undone  and  fall,  with  the  declaration  that  the  property  which  wins  the 
object  of  it  not  having  passed  from  the  husband  to  tlie  wife,  was  liable 
to  seizure  by  the  former's  creditors. 

The  dation  having  been  made  in  violation  of  a  prohihitar^  law  is  a 
nullity,  and  the  asserted  writ  riiay  be  proceeded  with. 

We  think  that  the  execution  of  a  money  judgment  having  been  as- 
rested  by  the  injunction,  and  the  writ  having  been  dissolved  as  wrong- 
fully obtained,  the  seizing  creditor  is  entitled  to  special  damages  for 
attorney's  fees  in  obtaining  the  dissolution,  which  mrty  be  put  down  at 
$150. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  reversed  so  far  as  it  maintains  the  datioii  of  the  niovabkst  ^^d 
perpetuates  the  injunction  as  to  them  ;  and  it  is  now  ardertd,  that  said 
injunction  be  dissolved  as  to  said  movables. 

It  is  further  ordered,  that  said  judgment  Jl>e  amended  by  allowing 
the  defendants'  seizing  creditors  the  sum  of  one  hundred  and  (ifty  dol- 
lats^ 

And  that  thus  reformed  and  amended  said  judgment  be  affirmed 
with  costs. 


On  Rkh earing. 

The  plaintiff  complains  that  this  Court  erred  in  not  recoguiziug  her 
title  to  the  movables  given  to  her  in  payment,  by  her  hof>bandj  and 
which  were  seized  under  the  writ  of  the  judgment  ci editor. 

In  support  of  that  complaint  her  counsel  calls  our  att^^ntion,  for  the 
first  time,  to  the  consideration,  which  he  admits  not  to  have  urged  be- 
fore, that  in  the  dation  the  movables  were  valued  at  a  price  totally 
distinct  from  that  fixed  for  the  interest  in  the  land. 

Verification  establishes  that,  indeed,  the  movables  which  were  not 
encumbered  had  been  valued  at  $1075,  while  the  land  interest  was  ap- 
praised at  $4515. 

A  discrimination  thus  being  legally  possible,  the  dation  is  not  an  in- 
divisible unit,  and  can  well  be  severed. 
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In- other  respects  tlie  plaintiff  acquiesces  in  the  correctness  of  tlie 
opinion  delivered. 

It  i»,  therefore^  ordered,  that  our  previous  decree,  so  far  as  it  re- 
verses tha  judgment  of  the  lower  court  maintaining  the  dc^tion  of 
the  movables  and  perpetuates  the  injunction  as  to  them,  be  set  aside, 
and  couAid^red  unwritten,  and  it  is  now  ordered,  that  said  judgment 
be  affirmed,  and  that  in  other  respects,  our  said  decree  remain  undis- 
inrbed.  • 


No.  1317. 

Tbic  State  ex  rhl.  Stern's  Fertilizer  and  Chemical  Manufac- 
turing Company  vs.  City  op  New  Orleans  et  al. 

The  auifludment  of  Artlct'^  207  of  the  Constitntion  of  ;I79  which  exempts  f^m  taxation 
imd  llrnnaei  inHinifttf'tTirers  of  ice,  fertilizers  and  clieinicals,  is  not  retroactive  and  does 
not  fjxempt  them  from  r^xes  and  licenses  due  prior  to  the  adoption  of  the  amendment. 

A    PPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 

iTX.     J^ightor,  J. 


Gu^,  A.  Breanx for  Uelator  and  Appellee. 

W,  H,  EogerSj  James  Moise  and  W.  B,  Smnmermlle  for  Respondents 
and  Appellants, 


The  opinion  of  the  Court  was  delivered  by 

McEnery,  J.  The  City  of  New  Orleans  appeals  from  a  judgment 
rendered  against  her,  ordering  the  cancellation  of  the  taxes  and  tax 
inscriptionn  in  hor  favor  and  against  Stern's  Fertilizer  and  Chemical 
Maniifiicturing  Company  for  the  "years  1880  to  1888,  inclusive.  The 
can^  of  action  of  tlie  relator  is  based  upon  the  amendment  to  Article 
207  of  the  State  Constitution  adopted  at  the  late  general  election,  and 
officially  promulgated  May  12,  1888.  Article  207  as  it  originally  stood 
in  the  Constitntion  of  1879,  exempted  from  taxation  and  license 
for  ten  years  the  capital,  maehinery  and  other  property  employed  in 
the  manufacture  of  textile  fabrics,  leather,  shoes,  harness,  saddlery, 
hatfi,  flour  and  agricultural  implements.  « 

The  article  as  amended  extends  the  exemption  from  the  adoption  of 
the  Constitution  of  1879  for  a  period  of  twenty  years,  and  includes  in 
the  exemption  manufacturers  of  ice,  fertilizers  and  chemicals.  The 
relator  contends  that  the  amended  article  exempts  the  articles  which 
they  manufacture  from  the  period  ot  the  adoption  of  the  Constitution 
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of  1879.  The  iDtetftion  in  the  snbraisBion  of  the  atuendment  to 
the  people  by  the  General  Assembly*,  and  its  adoption  bj  thein  wafi  to 
re-enact  Article  207,  and  to  extend  for  a  longer  period  the  exemption 
from  taxation  and  license  the  capital,  machinery  and  other  property 
employed  in  the  manufacture  of  textile  fabrics,  leather,  ehoe»,  hunicse^ 
hats,  saddlery,  flour  and  agricultural  implements,  and  to  further 
amend  the  article  by  including  in  the  list  of  exemptions  manufacturers 
of  ice,  fertilizeis  and  chemicals.  The  object  and  intention  in  the 
adoption  of  the  amendment  was  to  preserve  the  original  at  tide 
'  as  amended — to  continue  the  exemptions  and  to  extend  the  period 
from  taxation  and  license,  and  to  include  other  manufacturera  of  articles 
not  found  in  the  original  article  and  which  were  not  exempt  from 
taiation  and'  license.  The  intention  was  evidently  to  continue  for  an 
additional  period  manufacturers  of  articles  already  exempt,  and 
to  add  others  thereto,  and  the  fixing  of  the  period  for  all  the 
articles  manufactured,  from  taxation  and  the  manufacturera  from 
license  from  the  adoption  of  the  Constitution  of  1879,  waa  to  make 
the  Article  207  as  amended  consistent  and  uniform. 

The  amended  Article  207  is  not  retroactive.  The  Stern's  Fertjlizer 
and  Manufacturing  Company  owe  taxes,  as  shown  by  the  record^  for  a 
period  extending  from  1880  to  1888  inclusive.  It  was  not  the  intentiou 
in  the  adoption  of  the  amendment  to  said  article  to  exempt  auid  com- 
pany and  its  property  from  taxes  due  the  city  of  New  Orleans  oi-  the 
state,  prior  to  the  adoption  of  the  amendment.  No  pn?s  urn  prion  or 
implication  will  justify  such  a  conclusion.  Had  there  bf^eii  an  inten- 
tion to  exempt  from  taxation  and  license  the  manufacturers  of  Ice,  ferti^ 
lizers  and  chemicals,  it  would  have  been  stated  in  unambiguous  terma. 
There  would  have  been  some  legislation  to  relieve  those  who  were 
exempted  by  the  article  as  amended  and  who  had  paid  the  tax 
and  the  license.  It  would  be  manifestly  unjust  to  relieve  those  who 
had  not  paid,  from  their  obligations  to  pay,  and  to  have  retained  the 
amount  of  those  who  had  promptly  discharged  their  duty  as  citizens 
and  paid  their  license  and  tax.  Some  provision  would  have  beea 
made  to  avoid  this  inequality  and  injustice,  had  it  been  the  iutention 
in  the  adoption  of  tli^  amendment  to  make  the  amended  article 
retroactive.  We,  therefore,  conclude  that  Article  207  of  the  Constitu- 
tion of  1879,  as  amended,  exempts  from  taxation  and  licensee  the  man- 
ufacturers of  ice,  fertilizers  and  chemicals,  only  from  the  date  of  the 
promulgation,  the  12th  day  of  May,  1888,  of  the  amendment  to  Article 
207  of  the  Constitution  of  1879. 
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It  is,  therefore,  ordered  tbat  the  judgnieot  of  ^le  lower  court  be 
avoided  and  reversed  and  plaintiff's  demand  rejected  with  costs  in 
both  coarta. 


On  Application  for  Rehearing. 

The  plaintiff,  in  the  application  for  rehearing,  says :  -  ''And  this 
makes  it  certain  that  the  purpose  was  as  far  as  possible  to  place  all 
manufactures  named,  on  absolutely  the  same  footing  of  exemption, 
not  only  for  the  period  of  extension,  but  for  the  entire  period  of 
twenty  years  from  the  adoption  of  tlie  Constitution  of  1879."  Was  it 
the  intention  in  there-enactment  of  the  article  to  remit  the  taxes  and  . 
licenses  due  by  plaintiff  prior  to  the  12th  of  May,  1888,  and  to  retain 
to  other  manufacturers  exempted  by  the  amendment  the  amounts  they 
had  paid  into  the  IState  treasury  during  the  same  period  T 

If  so,  language  and  terms  would  have  been  used  to  convey  this  in- 
tention. The  manufacturers  of  certain  articles  exempted  in  the 
original  article  are  also  covered  by  the  amended  article,  when  they 
had  already  been  exempted  for  a  period  of  ten  years.  What  then, 
was  the  object  in  exempting  them  in  the  amended  article  for  a  time 
for  which  they  had  already  been  exempted  ?  It  was  evidently  the 
intention  to  extend  the  period  of  their  exemption  by  the  simple 
method  of  re-enactment,  and  the  plaintiff  was  included  only  as  an 
amendment  to  said  article,  the  period  of  exemption  to  commence  only 
from  the  time  the  extension  was  given  to  the  manufacturers  originally 
exempted.  There  is  no  language  in  the  article  to  convey  the  meaning 
that  it  was  the  intention  to  release  plaintiff  from  taxes  and  licenses 
due,  or  to  return  taxes  und  licenses  already  paid  into  the  State 
treasury. 

In  the  case  of  Dennis,  sheriff,  vs.  Railroad  Co.,  this  court  quoted 
as  follows  from  Fertilizing  Company  vs.  Hyde  Park,  97  U..S.  Reports 
666,  in  the  construction  of  a  legislative  contract:  "The  rule  of  con- 
struction in  this  class  of  cases  is  that  it  shall  be  most  strongly  against 
the  corporation.  Every  reasonable  doubt  is  to  be  resolved  adversely. 
Nothing  is  to  be  taken  as  conceded  but  what  is  given  in  unmistakable 
terms  or  by  an  implication  equally  clear.  The  affirmative  must  be 
shown.  Silence  is  negative  and  doubt  is  fatal  to  the  claim.  The  doc- 
trine is  vital  to  the  public  welfare.  It  is  axiomat^d  in  the  juris- 
prudence of  this  court." 

In  the  case  of  Dennis,  sheriff,  vs.  Railroad,  it  is  stated  that 'exemp- 
tions are  granted  either  by  general  or  special  laws.  When  they  are 
grantecuis  a  gratuity,  as  a  bounty,  they  can  be  revoked  at  pleasure ', 
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while,  when  they  enter  into  and  forn^  part  of  a  contract  in  the  shape 
of  a  charter,  they  must  continue  in  force  as  agreed  upon.  The  rule  of 
construction  in  both  cases  is  the  same  as  to  meaning  and  scope.  34 
Ann.  954. 

By  Act  113  of  1882,  submitting  an  amendment  to  Article  146  of  the 
Constitution,  it  was  adopted  and  amended  so  as  to  exclude  the  officers 
of  the  Criminal  District  Court  from  a  participation  in  the  judicial 
expense  fund. 

Article  130,  by  an  act  passed  at  the  same  Session  of  the  General 
Assembly,  was  also  amended  at  the  general  election  of  1884.  Suit  was 
brought  by  the  officers  named  in  the  amendment  to  Article  146  to  re- 
strain the  treasurer  from  paying  warrants  draum  prior  to  the  adoption 
of  the  amendments,  claiming  a  preference  out  ol  the  funds  arising 
from  the  sale  of  stamps  after  the  promulgation  of  the  amendments. 
They  assumed  that  Article  130  created  a  new  and  abolished  the  old 
Civil  District  Court;  that  the  effect  of  tlie  amendment  to  Article  146 
was  to  establish  anvabsolute  preference  on  the  judicial  expense  fund  in 
favor  of  the  officers  of  the  new  Civil  District  Court  over  the  outstand- 
ing warrants  in  favor  of  the  officers  of  the  abolished  court.  In  this 
suit,  McGeehan  vs.  State  Treasurer,  37  Ann.  p.  156,  this  court  said: 
'^So  far  as  the  latter  amendment  (Art.  146)  is  concerned,  we  are  clear 
that  its  only  intention  and  effect  were  to  relieve  the  fund  from  sub- 
jection to  future  criminal  expenses. 

'*  The  stamp  system,  and  judicial  expense  fund  were  established  by 
Articles  145  and  146,  and  they  coiitinue  to-day,  the  same  system  and 
the  same  fond,  originally  provided  unaffected  by  the  amendment  to 
the  latter  article,  except  as  to  the  changes  hereafter  affecting  them. 
When  this  amendment  was  adopted  the  warrants  then  outstanding 
had  a  legal  and  valid  light  to  be  paid  out  of  the  accumulations  of  said 
funds  in  rotation  of  months  and  by  preference  over  all  warrants  of 
later  date." 

No  cunning  of  dialetics  can  evade  the  self-evident  proposition  that 
to  give  the  amendment  an  interpretation  destroying  such  vested 
rights  would  be  to  give  it  a  retroactive  effect. 

It  is  presumed  that  the  manufacturers  not  exempted  by  Article  207 
prior  to  its  amendment  from  taxation  and  license,  have  paid  their 
licenses  and  taxes.  To  obtain  restitution,  a  special  act  of  the  General 
Assembly  would  be  required.  Article  43.  If  it  had  been  the  intention 
to  remit  the  taxes  and  licenses  of  plaintiffs  and  to  return  the  licenses 
and  taxes  already  paid  into  the  treasurv,  the  article  would  have  made 
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it  maDdatorj  upon  the  General  Assembly  to  enact  the  necessary  legfs- 
lation.  , 

It  would  nob  have  been  left  to  the  discretion  of  the* legislative  branch 
of  the  govemmeut ;  the  State  in  its  bounty  would  have  lefc  no  doubt 
as  to  its  interested  generosity  and  munificence.  If  there  be  a  doubt  it 
is  adversely  construed. 

ReLeariDg  refused. 

« 
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No.  1322.  Iii_i^l 

SDCCEasiON  OF  RBNt:  Gagneux. — On  Oppositions  to  Accounts. 

In  fh«  stnoDce  of  prayer  and  proof  that  a  dative  execafcor  had  received  sums  of  money  from 
the  exNutor,  his  predecessor,  do  judgment  can  validly  be  rendered  ajiiainst  him. 

I^  iirdm-  Ut  rscuvet'  from  sach  predecessor,  sait  must  be  brought  against  him  or,  in  case  of 
his  di^Ath,  hin  i^u^^^iesslon.  Although  prescription  be  suspended  against  the  cre<litors  of 
an  iDs<>Ivimt,  tbts  principle  is  inapplicable  to  successions,  whether  solvent  or  insolvent. 

The  right  of  a  mi>rtgn^e  creditor  is  lost  by  the  failure  to  reinscribe  within  ten  years,  although 
prLNviouH  to  the  expiration  of  that  delay  the  mortgagor  had  died. 

Bat  uo  rtiln!3L:ripili>D  la  necessary  when  the  mortgaged  property  is  sold  within  the  ten  years. 

Fay  taunt  of  n  jinlgment  not  reinscrlbed  and  not  revived  cannot  be  sought  after  tlie  expiration 
of  tlie  ton  jt^ars  by  which  it  is  prescribed. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
BehailhUj  J. 

JBr^ux  c^  I^etioudet  for  the  Executor,  Appellant. 

Crow  Qirard  and  Jf.  E.  Oirard  for  the  Opponents,  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

Bermudez,  G.  J.  The  original  executor  presented  an  account  setting 
forth  receipts  $369  70  and  disbursements  $418  51,  and  mortgage  claims 
of  several  parties  named,  aggregating  a  little  upwards  of  $2500. 

Id  coDnectiot]  with  these  claims  which  he  placed  on  a  footing  of 
equality,  lie  stated  that  the  proceeds  of  property  on  hand,  when  real- 
iied,  would  be  applied  to  those  creditors  concurrently. 

At  bis  death  this  account  had  not  been  homologated,  and  A.  Adler, 
one  of  the  creditors  claiming  a  mortgage,  had  himself  appointed  dative 
e^cecQ^or  and  qualified. 

After  selliDg  the  property  undisposed  of,  he  prepared  an  accouut  to 
propose  a  distribution  of  proceeds,  and  opposed  the  account  of  Iiis 
predecessor. 

By  tljiB  ac4:ount  he  acknowledges  the  amount  on  hand,  proceeds  of 
the  uuHuld  property,  some  $1900,  and  states  privilege  claims  for  sotne 
$200. 

Et^ferriug  Co  the  ac^«>UDt  filed  by  his  predecessor,  Jie  charges  that  it 
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is  deficient  Id  not  accounting  for  $750,  the  proceeds  of  tlie  sale  of  ^onie 
land  received  by  the  executor;  he  denies  the  liabiLity  of  the  estate  io 
favor  of  the  parties  placed,  tliereon  aa  creditors;  claims  that  the  sac- 
cession  of  the  executor  should  be  made  to  account  for  the  $3t>9  70  ad- 
niitted  by  him  to  have  been  collected.  He  further  charges  that  ho 
himself  is  a  mortgage  creditor  for  $525  27,  as  trauHterree  of  Hir*ich  and 
Adier  &>  Co.,  mentioned  in  the  acconnt,  and  that  he  is  entitled  to  Ue 
paid  in  preference  to  all  others. 

Some  short  time  after  tlie  filing  of  his  account,  he  opposed  that  pre- 
sented by  his  predecessor,  which  has  not  as  yet  been  homologated ^ 
urging  substantially  the  same  complaints. 

His  account  is  opposed  by  other  parties,  who  contest  his  pretensiunR 
to  a  first  rank. 

The  district  judge  rendered  judgment  holding  the  dative  executor 
liable  for  the  $750  and  $369  70,  over  and  above  tiie  amount  ackoowl* 
edged  by  him,  (some  $1909),  the  'aggregate  amount  being  $2479  70, 
The  coart  admitted  liabilities  for  $793  05  and  decreed  that  the  residue, 
$1686  65,  be  distributed  pro  rata  among  the  parties  daiming  to  be 
mortgage  creditors,  on  the  ground  that  they  ha(t,  by  themselves  nj 
their  agents,  agreed  to  be  put  on  the  same  level. 

From  this  judgment  the  dative  executor  appeals, 

His  complaints  are : 

1.  That  he  ought  not  to  have  been  charged  with  the  amounts  which 
had  come  to  the  hands  of  his  predecessor  and  whicli  be  has  never  re- 
ceived; and, 

2.  That  his  claim  ought  to  have  been  recognized  with  a  first  ranking 

mortgage  and  paid  accordingly, 

I. 

It  does  not  appear  from  the  oppositions  filed  to  the  aeconnt  pre- 
sented by  the  dative  executor,  that  any  opponent  asked  that  lie  l»e 
held  liable  for  the  two  amounts  in  question,  and  even  had  there  been 
prayer  to  that  end,  it  is  impossible  to  conceive  how  he  could  have  been 
thus  held  in  the  absence  of  proof  that  he  had  received  them,  or  that 
by  his  fault  and  negligence,  the  amounts  which  could  have  been  re- 
covered had  become  dead  losses  to  the  creditors. 

Had  the  pleadings  and  proof  been  other,  then  surely  tlie  dative  exe- 
cutor could  have  been  held;  but  certainly,  under  the  showing  made^ 
there  is  error  in  the  finding  against  him. 

The  opposition  of  the  dative  executor  to  the  acfonnt  of  his  deceafted 
predecessor,  though  a  salutary,  was  an  insufficient  proceeding  to  fast«^n 
judicially  upon  the  succession  of  the  latter,  the  liability  fttr  the  two 
amounts. 
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Tbe  opposition  was  salntary  in  this,  tliat  it  prevented  the  homologa* 
tion  of  an  account  charged  with  ineorrectness  and  error;  but  it  was 
insufficient  to  warrant,  even  if  well  founded,  any  judgment  against  the 
succession  of  the  executor,  which  had  not  been  made  and  was  not  a 
party  to  the  proceeding,  on  a  proper  issue. 

The  proper  action  should  have  been  a  direct  suit  by  the  dative  ex- 
ecutor against  the  administratrix  of  the  executor's  succession  for  a 
judgment  for  the  two  amounts. 

It  therefore  follows,  that,  on  the  face  of  the  proceedings,  neither  the 
estate  of  the  executor,  nor  the  dative  executor  could  have  beeif  held 
responsible  to  the  creditors  of  the  succession  for  those  two  amounts, 
however  true  it  may  be,  that  there  is  proof  in  the  record  that  the  exec- 
utor has  actually  received  in  cash  and  notes  the  $750,  proceeds  of  the 

land  sold  by  him. 

II. 

The  next  question  to  be  determined  is :  whether  the  dative  executor 
is,  in  jiis  individual  capacity,  a  mortgage  creditor  for  the  amount 
stated,  with  first  rank,  so  as  to  be  paid  by  preference  over  all  others. 

Pretermitting  all  inquiry  into  the  validity  of  the  alleged  agreement, 
by  which  it  is  claimed  that  A.  Adler,  or  those  whose  transferree  he  is, 
had  consented  to  foreg'»  the  rani?  now  claimed,  and  which  would  per- 
haps require  unnecessary  attention,  as  it  would  involve  the  extent  of 
the  power  of  the  party  that  undertook  to  act  as  an  agent  on  the  occa- 
sion, it  is  safer  to  consider  whether,  if  the  claim  was  6nce  entitled  to 
a  first  rank,  it  has  or  not  lost  that  privilege  and  advantage. 

The  mortgage  was  consented  on  November  30th,  1875,  and  was  re- 
corded on  the  same  day  in  the  proper  mortgage  book  of  the  proper 
office.  Ren^  Gagneux  died  on  the  25th  of  February,  1876,  in  a  state 
of  thorough  insolvency,  and  the  mortgage  has  never  been  reinscribed. 

In  the  succession  of  Flower,  12  Ann.  216,  the  Court  held  that,  al- 
though prescription  does  not  run,  but  is  suspended,  against  the  credi- 
tors of  an  insolvent,  the  principle  is  inapplicable  to  successions, 
whether  solvent  or  insolvent,  and  that,  consequently,  the  right  of  a 
mortgage  creditor  is  lost  by  the  failure  to  reinscribe,  within  ten  years, 
although  before  the  ten  years  had  expired  the  mortgagor  had  died. 

The  court  rested  its  reasoning  and  conclusions  on  Art.  3327  of  the 
Code  of  1825,  which  is  now  Article  8363  of  the  Revised  Code. 

This  ruling  has  been  followed  since.  See  27  Ann.  527  (552),  680  j  28 
AnQ.  811,  and  is  adhered  to. 

For  that  reason,  at  least,  the  judgment  of  the  district  court,  placing 
the  creditors  not  privileged  on  an  equal  footing,  is  correct. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from, 
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as  far  as  it  holda  the  dative  executor  liable  for  the  two  sams  of  $750 
and  $369  70,  amounting  together  to  eleven  hundred  and  nineteen  dol- 
lai-B  ($1119),  be  teversed^  and  it  is  now  ordered  and  decreed  that  said 
dative  executor  be  declared  not  to  be  liable  therefor. 

It  is  further  ordered  and  decreed  that  the  right  of  the  dative  execu- 
tor to  recover  the  same  from  the  succession  of  his  predecessor,  £.  E. 
Mouton,  by  a  direct  action,  be  recognized  and  reserved. 

It  is  therefore  ordered  and  decreed  that,  thus  reformed,  said  judg- 
ment be  affirmed,  the  costs  of  appeal  to  be  paid  by  the  succession. 


On  Rehearing. 
I. 

The  dative  executor  justly  complains  that  by  the  judgment  here 
rendered,  Queyrouze  &  Bois,  who  claim  to  be  judicial  mortgage  cred- 
itors, and  who  were  ranked  among  the  mortgage  creditors  by  the  dis- 
trict judge,  were  not  stricken  from  among  them. 

It  appears  that  the  judgment  on  which  they  claim,  was  rendered  on 
December  22,  1875,  that,  not  only  never  was  it  r^inscribed  in  order  to 
preserve  the  mortgage  secured  by  the  inscription,  but  that  it  has  be- 
sides never  been  revived.  It  is  therefore  clear  that'  the  claim  has 
ceased  to  have  any  existence  whatever. 

It  was  incumbent  on  Queyrouze  Sc<  pois,  in  order  to  be  retained  on 
the  account,  to  have  proved.  Dot  only  their  judgment,  but  its  inscrip- 
tion, reinscriptiou  and  revival  and  this  without  the  necessity  of  the 
filing  of  any  plea  of  prescription  against  it.  This  formed  pait  of  the 
evidence  necessary  to  miike  out  their  case. 

II. 

The  dative  executor  is  also  right  when  he  charges  that  his  individ- 
ual claim  as  a  mortgage  creditor  ought  to  have  been  allowed  with  the 
first  rank. 

We  held  that,  as  the  mortgage  had  not  been  reinscribad  wichin  the 
ten  years,  the  inscription  of  the  mortgage  had  perempted.  Such  is  no 
doubt  the  law,  but  the  law  does  not  apply  to  cases  in  which  the  prop- 
erty mortgaged  has  been  sold  within  the  ten  years  and  proceeds  re- 
duced to  possession.    8  Ann.  505;  13  Ann.  557. 

Our  attention  is  called  to  the  material  fact,  which  we  had  not  dis- 
covered in  the  mixed  up  transcript  in  the  case,  that  the  property 
mortgaged  in  favor  of  Hirsch,  Adler  &  Co.  was  actually  soUl  within 
those  ten  years  and  that  the  proceeds  are  in  the  haude  of  the  dative 
executor. 

It  therefore  follows  that  a  reinscription  would  have  been  ^n  idle  and 
barren  ceremony. 
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TbiSj  DOWj  necessarily  iro poses  upon  U8  thri  inquiry,  whether,  as  was 
held  by  the  Distrit^t  Judge,  the  first  rank  to  which  Adler  &  Co.  were 
entitled;  bad  beeu  relluqaighed  so  as  to  constitute  them,  or  their 
assign,  A.  Adler,  a  simple  ordinary  creditor. 

We  ha\re  looked  carefully  into  tlie  matter  and  have  ascertained  that 
the  power  of  attorney  given  to  E.  E.  Mouton  in  relation  to  this  claim, 
merely  confen-ed  upon  him  the  right  to  collect  the  claim  and  conse- 
quently to  enforce  the  mortgage. 

Surely  J  he  had  no  authority  to  giveiip  to  any  extent  the  security  by 
which  the  claim  wag  guaranteed  and  the  consent  which  he  gave  to 
liave  the  same  placed  among  the  ordinary  debts,  was  wholly  unauthor- 
ized and  is  not  binding  on  Adler. 

Aa  the  mortgafie  was  the  first  recorded,  it^r«  affected  the  property 
and  is  entitled  to  thvi  first  rank. 

Ah  the  claim  will  absorb  the  residue  of  the  proceeds  of  the  real 
estate  feold  at  the  instance  of  the  dative  executor,  it  would  serve 
Tio  useful  purpose  to  pas»  upon  the  pretentions  of  the  other  mortgage 
creditors,  whoAo  rightis  are  reserved,  should  the  dative  executor 
realize  fuuds  from  the  succession  of  E.  E.  Mouton,  the  executor,  and 
propose  to  difttribute  them. 

It  is,  therefore^  ordered  and  decreed  tliat  the  last  portion  of  our 
previous  decree  which  affirmed  the  judgment  appealed  from,  be  set 
aside,  and  ^ 

It  is  ordered  and   decreed  that  said  judgment  be  reversed,  and 

It  is  DOW  ordered  and  decreed  that  the  names  of  Queyrouze  &  Bois, 
figuring  among  those  of  t tie  mortgage  creditors,  be  stricken  therefrom 
and  that  A.  Adler  be  recognized  to  be  entitled  to  be  paid  as  first  mort- 
gage creditor  out  of  the  proceeds  of  the  property  securing  his  claim, 
and  that  Uie  rights,  if  an j,  of  the  other  parties  claiming  to  be  mort- 
gage creditors  be  reserved  to  be  exercised  when  other  funds  are 
realized  and  proposed  for  distribution. 

It  is  further  ordered  that  thuA  amended,  our  previous  decree  remain 
uo disturbed  and  that  the  costs  of  appeal  be  paid  by  the  succession. 


No.  1319, 

EABTIIf   &    BllEAUX   VS.    BOARD   OF   SCHOOL   DIRECTORS. 
Wtien  the  principal  and  AurctieH  on  an  dCtii;:ial  boud  are  sued  together,  the  Judgment  aa  to 
ihts  piinpipul  ia  r^f  adjudicata  U4  to  tb«  aoreties,  and  'within  the  limit  of  the  amoanta 
for  whJcb  the  J  ar^  bcld  uudt^r  tb«  terms  of  their  bond,  they  are  boand  to  make  good 
the  entire  jadgin^nt  agalnat  the  prlnoipal,  inclading  the  penalty. 
45 
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APPEAL  from  the  Twentj-flftb  District  Court,  Parish  of  Lafay- 
ette.   Bebaillon,  J. 

M.  E,  Oirard  d  Grow  Oirard  for  Plaintiffs  and  Appellants. 

B.  0.  SmedeSf  District  Attorney,  and  G.  D.  Oaffery  for  Defendants 
and  Appellees : 

1.    He  who  pleads  payment  miut  prore  it  by  piepoaderaiioe  of  evidence  and  beyond  donbt. 

18Ann.8S8:  3JAnn.  84;  24  Ann.  988. 
t.    The  plea  of  payment  admits  the  ralidlty  of  the  obligation.    9  Ann.  528 ;  IS  L.  397 ;  14 

Ann.  54;  85  Ann.  ITS;  Hen.  Dig.  p.  1150.  47  No.  6. 

3.  Facts  which  ooold  have  been  nrged  before  payment  cannot  be  urged  as  gronnds  for  aa 
ii^anction.    21  Ann.  485 ;  26  Ann.  34 ;  Loaqae,  jf.  311  (b),  S7  Ifo.  3. 

4.  The  plea  of  general  denial  pats  at  issae  all  the  allegations  of  plaintiff 's  petition,  and 
the  jndgment  thereon  will  form  r«8  judicata  as  between  the  parties. 

5.  The  surety  is  liable  for  the  Ave  per  cenc  pec  month  penalty  imposed  npoa  a  defanltfais 
school  treasniiBr.    7.Ann.  lSl-506 ;  10  Ann.  492 ;  14  Ann.  679. 


The  opinion  of  the  Conrt  was  delivered  by  , 
FxKNER,  J.  The  board  of  school  dfrectoiB  brought  salt  on  the 
official  bond  of  J.  N.  Judice,  against  him  aud  his  sureties,  Eastin  and 
Breaux,  to  recover  a  sam  of  $2641.72,  for  which  said  Jadice,  as 
treasurer  of  the  board,  was  a  defaulter,  in  which  they  recovered  judg- 
ment against  Judice  ''for  $2641.72,  with  five  per  cent  per  month 
interest  thereon  from  Aagast,  1886,"  and  against  Breaoz  and  Eastin , 
eacb^  ''for  the  snm  of  $2500,  with  legal  interest  of  five  per  cent  per 
annum  from  judicial  demand  " — $2500  being  the  amount  for  which 
each  had  bound  himself  as  surety  on  the  bond. 

This  judgment  was  appealed  from  and  affirmed  by  this  Court. 
School  Directors  vs.  Judice,  89  Ann.  896. 

That  this  judgment  operates  as  res  adjudioata  as  to  the  amount  of 
Judice's  indebtedness  binding  on  all  the  parties  to  that  suit,  does  not 
admit  of  question. 

It  does  not  lie  in  the  mouth  of  the  present  plaintiffs  to  dispute  its 
correctness. 

The  judgment  against  themselves  for  $2500  each,  with  legal  iuterest, 
is  equally  beyond  dispute ;  but,  as  they  are  sureties  only,  of  course 
that  judgment  can  be  enforced  against  them  only  to  the  extent  neces- 
sary to  satisfy  the  judgment  against  their  principal. 

But  to  the  extent  of  their  principal's  liability  and  within  the  limit 
of  the  judgment  against  themselves,  they  are  undoubtedly  and  irre- 
vocably bound. 

The  board  issued  execution  on  its  judgment  fer  the  total  amount  of 
the  judgment  against  Judice,  including  the  penalty  of  five  per  cent 
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per  month.  The  sureties  claim  that  they -are  only  liable  for  the  prin- 
cipal amoant,.with  legal  interest,  and  on  this  ground  they  enjoin  the 
execution. 

There  is  not  the  slightest  merit  in  their  contention.  It  is  not 
pretended  that  more  is  claimed  of  either  of  them  than  the  amount  for 
which  they  were  adjudged  to  be  liable  ^  and  within  that  limit  they 
are  unquestionably  bound  for  the  debt  and  penalty  Adjudged  against 
Judice. 

It  is  well  settled  that  sureties  on  official  bonds  are  liable  for  the 
penalty  as  well  as  for  the  principal  amount  of  the  claim  against  the 
officer.  7  Ann.  J 21,  596 ;  10  Ann.  492 ;  14  Ann.  679  3  State  vs.  Powell, 
40  Ann. 

The  judge  did  not  err  in  dissolving  the  injunction. 
Judgment  affirmed. 


No.  1816.    . 
Charley  Barbe  vs.  Thomas  Hansen  et  als. 

Several  individniiU  enter  into  an  agreement  to  become  the  safeties  in  tolido  of  another,  on 
the  following  terms,  viz:  Their  principal  was  to  parchase  from  a  third  person  a  qnan- 
tity  of  land  which  he  was  to  bay  from  the  United  States  government  at  $1  25  per  acre, 
and  which  was  to  aggregate  in  valae  a  stipulated  sum,  and  whereapon  a  special  mort* 
gage  and  vendor's  lien  was  to  be  retained  as  a  security  therefor. 

Xheir  principal 'S  vendor  was  to  give  his 'consent  thereto,  and  on  this  condition  the  securi- 
ties signed  a  note  in  his  favor. 

Snoh  third  person,  as  payee  of  this  note,  purchased  land  of  the  government,  but  not  for  the 
aggregate  amount  specified ;  but  he  sold  it  to  their  principal  for  that  amount. 

ff€ld :  That  proof  of  these  averments  does  not  establish  a  want  of  consideration,  in  the 
absence  of  proof  that  the  land  conveyed  was  worth  less  than  the  price  it  sold  for. 

APPEAL  from  the  Twenty-fifth  District  Court,  Parish  of  Lafayette. 
DebaOlon,  J. 

A.  B.  Mitchell  and  if.  JE.  Oirard  for  Plaintiff  and  Appellee. 
€feo,  H,  Wells  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

Watkjns,  J.  On  the  22d  of  March,  1884,  the  plaintiff  sold  to  the 
defendant,  S.  H.  Clement,  a  tract  of  land  for  $2300,  for  which  he  exe- 
cuted his  promissory  note,  and  consented  to  a  special  mortgage  and 
Tendor'is  lien  thereon  as  securing  the  same. 

This  note  was  signed  by  the  other  defendants,  Thomas  Hansen,  A. 
Bigmftiden  and  H.  C.  Drew,  as  securities  in  soUdo, 
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The  act  of  sale  and  mortgage  contaiDS  the  stipnlation  of  ten  per 
cent  attorney's  fees  in  the  event  of  suit,  and  the  non-alienation  clanse. 
Salt  via  ordinaria  is  brought  against  the  principal  and  sureties,  and 
judgment  is  demanded  against  them  in  solido  for  the  principal  and  in- 
terest  of  the  debt,  and  the  ten  per  ^ent  attorney's  fees ;  and  also,  for 
the  recognition  and  enforcement  of  his  special  mortgage  and  vendor's 
lien  on  the  land. 

Per  answer  the  securities  make  the  following  declaration,  substan- 
tially, vijB : 

That  they  signed  the  notein  error,  and  there  was  a  want  of  consid- 
eration  for  their  signatures,  in  that  before  they  signed  same,  and  at 
the  time  they  were  requested  by  Clement  so  to  do,  the  latter  informed 
them  that  he  wished  to  procure  the  sum  of  $2d00  from  the  plaintiff  for 
the  purpose  of  purchasing  timbered  lands  from  the  United  States  gov- 
ernment, and  on  which  he  proposed  to  secure  them  by  mortgage  when 
purchased. 

That  afterwards  and  before  reaching  a  final  agreement,  one  of  their 
number  informed  the  plaintiff  and  Clement  that  if  the  former  would 
himself  purchase  lands  from  the  government  with  said  sum  of  money, 
instead  of  advancing  the  $2300  to  Clement,  and  would  then  sell  the 
land  to  Clement  for  $2300,  and  retain  a  special  mortgage^^and  vendor's 
privilege  thereon  to  secure  the  payment  of  the  purchase  price,  he  and 
his  associates  would  sign  Clement's  note  as  securities.^  ^That  this  ar- 
rangement was  consented  to  by  the  plaintiff  and  Clement,  and  '^  it  was 
upon  this  agreement  and  understanding  that  they  signed  the  note  sued 
on." 

They  charge  that  by  means  of  a  fraudulent  collusion  between  the 
plaintiff  and  Clement,  and  without  their  knowledge,  ''  the  plaintiff  did 
not  use  the  whole  amount  of  said  sum  of  $2300  in  the  purchase  of 
government  lands"  by  the  sum  of  $500,  whichf  he  loaned^  to  Clement, 
and  the  contrary  recital  of  the  plaintiff 's  petition  and]''act  of  sale  are 
untrue. 

They  farther  aver  that  if  they  were  to  pay  said  note  to  plaintiff  they 
would  thereby  become  subrogated  to  his  rights  of  privilege  and  mort- 
gage as  against  their  principal,  and  **  therefore  they  have  been  seri- 
ously injured  and  defrauded  by  said  collusion  and  fraudulent  conduct 
•  •  •  •  because  if  plaintiff  and  said  Clement  had  performed, 
in  good  faith,  (their  contract),  as  aforesaid  *  ^  •  ^^  ^|^ 
Clement  would  have  had  nearly  $500  worth — at  the  government  price 
of  $1  25  per  acre— of  said  lands  fiiore/than  he  acquired  by  his  said 
purchase"  on  which  such  mortgage  land  privilege  would  have  rested; 
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and  ^aty  by  this  means,  and  to  [this  extent,  their  seoatity  has  been, 
and  woald  be  reduced  in  the  event  of  their  making  payment  with  sab- 
rogation.  . 

Si;t>seqaently  they  amended  their  answer  by  arerring  that^  since 
their  original  answer  was  filed  they  have  been  informed  that  the 
plaintiff  really  employed  in  his  purchase  of  land  from  the  government 
only  a  little  more  than  fifteen  hundred  dollars,  and  that  he  did  not 
loan  any  portion  of  the, $2300,  which  was  the  ostensible  consideration 
of  the  note  and  nominal  price  of  the  land  which  he  conveyed  to 
Clement. 

They  allege  the  intervening  insolvency  and  pending  and  undeter- 
mined cession  of  Clement,  and  pray  for  their  entire  release  and  dis- 
charge from  liability. 

On  the  hearing  the  judge  a  quo  disregarded  the  defense  set  up  and 
^ave  judgment  as  prayed  for  by  the  plaintiff,  and  defendants  have 
appealed. 

In  this  Court  the  plaintiff  and  appellee  requests 'us  to  give  him 
judgment  of  ten  per  cent  on  the  amount  of  the  iudgment  appealed 
from,  as  damages  for  the  prosecution  of  a  frivolous  appeal. 

We  have  taken  pains  to  give  in  detail  the  substantial  averments  of 
the  defendant's  answers  for  the  sake  of  precision,  and  for  the  reason 
that  we  regard  them  as  stating  no  defense  to  their  liability  on  the 
note. 

Their  is  neither  allegation  in  their  answers  nor  proof  in  the  record 
of  the  inadequacy  of  the  land  mortgaged  as  a  security  for  the  debt. 
Hence,  if  they  should  pay  it,  they  could,  presumably,  be  reimbursed. 
What  matters  it  to  them  if  their  theory  be  correct,  and  that  represen- 
tations were  made  as  stated,  if  their  security  be  ample  T 

The  fact  that  their  principal  has  become  insolvent  since  the  note 
was  executed,  and  has  made  a  cession  under  the  insolvent  law,  does 
not  absolve  them  from  either  their  obligation  or  duty.  Neither  does 
bis  surrender  impair  the  value  of  their  security  or  deprive  them  of 
their  right  to  procure  a  seizure  and  sale  of  the  property. 

The  proof  is  positive  to  the  effect  that  the  land  is  worth  $2300,  and 
has  not  been  disposed  of  by  the  syndic  of  the  insolvent. 

With  regard  to  the  rights  of  mortgaged  and  privileged  creditors  of 
an  insolvent,  see  Spears  vs.  His  Creditors,  decided  at  Monroe  at  our 
recently  adjourned  term.  The  judgment  appealed  from  is  correct  and 
should  not  be  disturbed )  but  we  do  not  regard  this  as  a  proper  case 
for  the  infliction  of  damages  for  the  prosecution  of  a  frivolous  appeal. 
Judgment  affirmed. 
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No.  1815. 
Don  Louis  Jean  Louis  et  al.  vs.  Th^bbnce  Giroir  et  als. 

A  patent  granted  by  the  United  States  under  See.  2447,  U.  8.  Bey.  Statutes,  operatea  only 
as  a  qnit-elaim  or  relinquishment  of  any  claim  on  the  part  of  the  United  Statea  to  the 
land,  and  is  without  preindioe  to  adverse  claimants. 

When  it  concerns  land  which  had  passed  into  private  ownership  under  Spanish  i^rante* 
ante>datinK  the  cession  to  the  United  States,  and  subsequently  confirmed  by  aets  of 
Congress,  such  land  will  be  considered  as  having  been  fully  severed  from  the  pablio 
domain,  from  the  date  of  such  confirmation,  and  fully  subject  to  prescriptive  titles. 

Finding  that  defendants  have  established  all  the  elements  essential  to  maintain  their  ploa 
of  prescription,  it  must  be  sustained. 

APPEAL  from  the  Twenty-fifth  District  Conrt,  Parish  of  Lafay- 
ette.   Bowrges,  J.,  ad  hoc. 


FeUx  d  Dan  Voorhies  for  Plaintiffs  and  Appellants. 
M,  JH.  Girard  for  Defendants  and  Appellees : 

If  the  party  who  claims  tbe  land  has  acknowledged  that  the  title  of  ownership  is  in  hia 
opponent,  his  alleged  ownership  Is  destroyed.    39  Ann.  1033. 

In  a  petitory  action  met  by  the  defense  of  the  prescription  of  ten  years,  the  main  legal 
discussion  invcdves  the  question  of  the  alleged  Just  title,  the  good  faith  and  the  length 
of  time  of  defendant's  possession  of  the  property  in  controversy.  The  legality  or 
validity  of  the  plaintiff's  title  is  a  question  of  secondary- consideration,  which  eoines  vp 
in  case  only  the  defendant's  plea  of  prescription  should  not  be  found  good.  38  Ann. 
209,  Barrow  vs.  Wilson. 

G-ood  faith  purifies  the  title  of  its  defects  and  causes  the  possessor  under  a  just  title  to  be 
preferred  to  the  true  proprietor,  who  has  remained  so  long  neglectful  of  his  rights.  38 
Ann.  885,  Pattisonvs.  Maloney. 

Certiflcatos  of  purchase  from  land  ofi!ce  made  in  accordance  wifh  law  operate  an  equitable 
severance  of  the  land  from  the  public  domain.  S3  Ann.  i249,  Gay  vs.  Ellis,  and  anthoii- 
ties.  And  it  becomes  subject  to  private  contracts  and  adverse  prescription.  35  Ann. 
931,  Larivisre  vs.  Perrodin;  35  Ann.  540,  Lavidau  vs.  Trinchard. 

Confirmation  by  the  United  States  is  but  a  relinquishment  of  all  claims  on  their  pari 
leaving  the  titles  as  under  the  former  government  in  contests  between  different  claim- 
ants.   Hen   1372,  §  1,  No.  3  ;  5  R.  457. 

A  grant  complete  under  the  French  or  Spanish  government  required  oo  confirmation  to 
give  it  validity  under  ours.  The  former  government  had  no  legal  power  or  discretion 
over  it,  and  none  passed  to  the  United  States  under  the  treaty.  It  was  and  has  remAtned 
private  property,  which  no  legislation  of  Congress  could  affi»ct.    Hen.  1363  (c)  6. 

The  United  States  are  bound  by  the  treaty  ceding  Louisiana  to  protect  the  private  property 
of  the  inhabitants.    Hen.  ' .  1363,  No.  13;  5  Ann.  636. 

A  private  statute,  snch  as  an  act  of  Congress  conferring  private  claims,  should  be  intro- 
duced in  evidence.  The  conrt  will  not  take,  judicially,  uotice  of  it.  38  Ann.  413, 
Harsden  vs.  Savings  Institution;  33  Ann.  963,  Bank  vs.  Converse  et  al.;  Hen.  p.  1273, 
B,  $  1,  No.  3;  13  Ann.  883;  3  Ann.  148;  Hen.  p.  1376,  Nos.  17  and  18;  Louqne,  p.  590, 
No.  3;  590  B,  No.  1;  0  P.  117,  Hen.  p.  1363,  No.  6;  8  Wall.  478;  18  Wall.  »^5;  103 
3  U.  S.  593. 


w^ 
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The  opinion  of  tlie  Court  was  deliyered  by 

Fennkr,  J.  Tliis  is  a  petitory  action,  brought  by  the  legal  repre- 
sentatives of  Jean  Louis,  deceased,  to  recover  certain  lands  in  the 
|H>seefiS]on  of  tbe  several  defendants. 

Th«  title  set  forth  in  the  petition  is  as  follows :  "  That  said  property 
belongs  to  your  petitioners,  for  having  inberited  the  same  from  Jean 
Loni&j  f.  m.  c.^  who  had  title  thereto  by  virtue  of  a  confirmation  from 
Congress  and  by  a  patent  issued  in  or  about  the  year  1880  or  1881  by 
tbe  governnii^nt  of  the  United  States  in  favor  of  said  Jean  Louis." 

In  support  of  tins  title,  plaintiflfe  offer :  1st,  a  report  or  decision  of 
the  Register  of  the  Land  OflBce,  dated  Nov.  10,  1880;  2d,  a 
certificate  of  survey  by  the  Surveyor  General  of  Louisiana,  dated 
Dee.  13»  1881  \  Sd,  a  patent  from  the  United  States  government,  dated 
Januain?  16,  1882. 

From  tliese  documents  it  appears  that  the  claim  of  Louisjis  based 
upon  a  purchase  by  him  from  8aville  Bourse,  who  held  under  a  Spanish 
grant,  and  occupation  and  cultivation  for  eighteen  consecutive^years 
pt  needing  December  22, 1815,  upon  a  certificate  of  survey  made  by 
the  United  States  Surveyor,  dated  June  22, 1814,  and  upon  confirma- 
tion by  act  of  Congress,  approved  February  25,  1825. 

The  decision  of  the  Register  simply  recognizes  the  validity  of  the 
foregoing  claim ,  but  concludes  as  follows:  ''This  decision^shall  in 
Dowiae  be  considered  as  precluding  a  legal  investigation  and  decision 
by  rhe  proper  judicial  tribunal  as  between  the  parties  to  the  above 
conflict  of  claims,  but  shall  only  operate  on  the  part  of  the  United 
States  as  a  reliuquiBhment  of  all  title  to  the  land  in  question." 

The  patent  also  contains  tbe  statement  that  '<  this  patent  shall  only 
operate  as  a  relinquishment  of  title  on  the  part  of  the^United  States, 
sad  shall,  in  no  manner,  interfere  with  any  valid  adverse  right  to^the 
same  land,  nor  be  construed  to  preclude  a  legal  investigation  and 
decision  by  the  proper  judicial  tribunal  between  the  adverse  claimants 
to  iaid  landl.^* 

From  the  foregoing  it  is  apparent  that  these  documents  do  not 
operate 7  or  purport  to  operate^  as  a  present  conveyance  of  the  lands, 
but  are  a  recoicnition  of  a  prior  divertiture  dating  back  to  the  Spanish 
rigimt^  from  which  date,  unquestionably,  the  land  covered  by  it  was 
severed  from  the  public  domain,  had  passed  into  private  ownership, 
and  was  subject  to  all  the  modes  of  acquiring  ownership  provided 
by  Iftw*^ 

Tbe  defendants  claim  under  Spanish  grants  yet  more  ancient  and 
equally  confiimed  by  the  government  of  the  United  States. 
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If  the  cODtiictof  the  original  titles  was  opea  to  investigation,  the  only 
questions  that  would  arise  would  be :  Which  grant  embraced  the  land 
in  controversy  T  and,  in  case  it  was  covered  by  both,  which  was  the 
superior  title  T  But,  however  those  questions  might  be  decided,  there 
could  not  be  the  slightest  doubt  that  the  land  had  passed  into  private 
ownership  before  the  cession  to  the  Unit  )d  States,  and  never  became 
incorporated  into  the  public  domain  of  i  he  latter,  and  that,  therefore, 
the  confirmations,  patents  and  other  dealings  of  the  United  States 
government  with  reference  thereto  were  simply  recognitivp  and 
intended  and  purporting  to  operate  as  mere  quit-claims. 

There  is,  therefore,  no  obstacle  to  the  right  of  defendants  to  plead 
prescription  against  the  action  brought  by  plaintiff.  Lavldan  vs. 
Trinehard,  85  Ann.  540. 

They  have  pleaded  the  prescription  of  ten  and  thirty  years,  and 
the  former  was  maintained  by  the  judge  a  qua. 

His  decision  is  manifestly  correct. 

This  land  has  been  held  and  dealt  with  as  owners  by  defendants 
and  tlieir  authors  from  a  very  ancient  date.  Their  possession  and 
occupation  for  more  than  ten  years  prior  to  the  institution  ot  this 
suit  have  been  complete  and  unequivocal.  Their  good  faith  does  not 
admit  of  question.  Their  titles  rest  on  sales  fully  translative  of 
property  received  from  persons  whom,  without  doubt,  they  believed 
to  be  the  real  owners.  It  is  only  necessary  to  read  the  articles  of  the 
Code  treating  of  this  prescription  to  see  that  defendants'  possession 
combines  every  element  therein  prescribed  as  necessary  to  support  the 
plea.  C.  C.  Arts.  3478  to  3498 ;  Barrow  vs.  Wilson,  33  Ann.  209 ; 
Patterson  vs.  Maloney,  id.  885. 

Judgment  affirmed. 


No.  1320. 
Charles  M.  Thompson,  Agbkt,  vs.  C.  C.  Duson,  Sheriff,  bt  al. 

An  initmment  of  writing  acknowledging  the  receipt  of  a  specified  sum  aa  a  part  of  the  pur- 
chase price  of  a  tract  of  land^  the  title  to  which  is  to  be  execated  at  afatare  d^te,  and  the 
terms  of  which  are  to  be  ascertained  by  reference  to  another  instrument,  is  not  a  sala 

I  which  transfers  the  ownership  of  the  property,  bat  is  only  a  promise  of  sale,  on  the  con 
ditions  imposed,  and  confers  the  right  on  the  promisee  to  compel  performance  on  the 
part  oi  the  promisor. 
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APPEAL  from  the  ThirteeDth  District  Court,  Parish  of  St.  Landry. 
Estaette,Z. 

W.  8.  Fraeer,  for  Plaintiff  and  Appellee. 

Kenneth  JBaillio,  for  Defendants  and  Appellants : 

1 .  A  promise  to  sell  amounts  to  a  sale  between  the  parties  if  clothed  with  the  formalities, 
provided  by  C.  C.  2440 ;   C.  C.  8468,  2456. 

2.  Id  centum  est  quod  certom  redd!  potest. 

3.  A  vendor's  privilege  spi^gs  from  the  law  alone.     G.  C.  8249 ;  G.  K.  2103 ;  31  Ann.  729. 

4 .  A  suspensive  condition  is  never  implied,  it  must  be  expressly  stipulated.  So,  in  a  prom 
ise  to  sell,  a  vendor  cannot  defeat  the  rights  of  a  vendee  who  has  been  in  possession  for 
several  years,  by.' insisting  that  he  (tbe  vendor)  has  not  the  benefit  of  a  special  mortgage 
to  secure  the  price  when  none  was  expressly  stipulated. 

5.  The  mere  .form  of  a  contract  will  not  be  looked  to  so  much  as  the  essence  of  the  oontraet 
and  the  real  intent  of  the  parties.    Hen.,  p.  1000,  No.  4  and  cases  cited. 

6.  In  construing  it,  the  manner  in  which  a  contract  has  been  executed  and  treated  by  both 
parties,  will  be  considered  to  determine  its  true  nature.  G.  G.  1956 ;  Hen.,  p.  1012,  ^o.  7* 

7 .  The  construction  will  be  against  a  vendor,  or  >  promisor  in  a  contract  to  sell.  Hen . ,  p . 
1013,  No.  6. 

8.  Executed  contracts.    Hen.,  p.  1011,  Nos.  7, 9, 11  and  cases  dted.  , 

9 .  Obligations'  of  the  ancestors  pass  to  the  heirs .    G .  G.  871 . 

10.  TTncondit  onal  heirs  are  absolutely  bond.    G.  G.  882. 

11.  Acceptance  by  heirs  is  express  when  they  assume  that  quality  in  a  judicial  proceeding 
G.  G     88. 

12.  Plaintiffi»  in  this  suit  stand  in  the  place  of  ^eir  mother,  and  are  bound  by  her  contracts. 
They  are  not  third  parties  to  her  contracts. 

13.  When  a  person  by  his  words  or  conduct  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  upon  same,  he  is  estopped  ftom  averring 
against  him  a  different  state  of  things..  Bigelow  on  Sst.,  pp.  64,  65;  30  Ann.  50. 

14.  A  judicial  mortgage  attaches,  though  the  titie  to  real  estate  be  not  recorded.  35  Ann. 
829. 

15.  A  promise  to  sell,  with  no  recipix>cal  agreement  that  a  formal  sale  shall  be  executed,  and 
with  no  express  stipulation  to  that  effect  in  favor  of  both  amounting  to  a  proviso  or  sus- 
pensive condition;  amounts  to  a  sale  between  the  parties,  and  will  be  so  treated,  where 
the  promisee  has  gone  into  possession.  11  B.  349 ;  12  B.  474 ;  5  Ann.  656 ;  6  Ann.  26 ; 
1  L.  314;  3N.  S.  586,  336 ;  2  L.  460;  6  N.  S.  432.  The  case  is  different  where  such 
agreements  or  stipulations  are  expressly  included  in  the  contract  to  sell,  amounting  to  a 
■UBpensive  condition,  and  where  the  promisor  remains  in  possession. 

16.  In  oases  such  as  the  <me  athar  a  mortgage  attaches  to  promisee^s  property.    12  B.  474. 

17.  A  general  denial  puts  at  issue  plaintiff's  capacity  where  he  sues  in  a  repiiesentative  capa- 
city.   5L.  405;  7  Ann.  621. 

Acceptance  of  promisee  may  be  proved  by  evidence  dehors  the  act.    2  L.  460 ;  3  N .  S.  583. 
Xf  the  Kilpatrick  heirs  were  unaware  of  the  transfer  of  T.  to  his  wife  they  should  have 

deaily  proved  it.    Hen.,  p.  495,  No.  2. 
:^laintiff  in  iz^Iunotion  oaxmot  recover  counsel  fees  as  damages.    17  L.  263 ;  4  Ann.  304 ;  12 

Ann.  239 :  2  L.  102;  5 1/.  246 ;  14  Ann.  333  ;  19  L.  357 ;  18  Ann.  449, 193  ;  14  Ann.  811.  7.^7 

820 ;  16  Ann.  563 ;  35  Ann.  Galvet  vs.  Williams. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.    Under  a  writ  of  fieri  facias,  issaed  under  a  judgment 
in  the  Buit  entitled  John  Chaffe  &  Sons  vs.  C.  P.  Thompson,  three- 
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fifths  undivided  interest  in  the  Joel  Tucker  plantation  was  seized  and 
advertised  for  sale  in  satisfaction  thereof,  and  plaintiif,  representing 
the  heirs  of  Mrs.  M.  W.  Kilpatrick,  enjoins  the  sale  of  one  third  of 
eaid  three-fifths  thereof  on  the  groand  of  ownership  by  their  title  of 
inheritance. 

The  sheriff  and  seizing  creditors  join  in  one  answer.  They  plead  the 
general  issue  and  no  cause  of  action,  and  aver  that  the  plaintifiBa  and 
their  deceased  mother  were  well  aware  of  the  fact  that,  for  a  great 
while  before  the  seizure  complained  of,  C.  M.  Thompson  and  his  wife 
not  only  claimed  said  property  as  owners,  but  had  recorded  titles  to 
the  rights  of  Mrs.  Kilpatrick,  and  that  Mary  £.  Glaze,  the  w^e,  at,  and 
antecedent  to  the  said  seizure,  was  in  the  possession  thereof  as  owner, 
under  a  datum  en  paiement  from  her  husband,  and  which  had  been 
theretofore  duly  recorded,  and  against  this  assertion  of  title  same  is 
urged  as  an  estoppel. 

They  further  aver  that  Mary  E.  Glaze  has  also  enjoined  tills  seizure 
and  sale  on^  the  ground  of  her  ownership  of  the  whole  of  the  three- 
fifths  interest,  including  that  of  Mrs.  Rilpatrick,  grounded  on  that  da- 
Hon,  and  on  that  account,  aver  that  neither  of  their  demands  are  seri- 
ous or  honafidef  and  are  only  intended  to  obstruct  their  legal  proceedings. 

They  pray  for  the  dissolution  of  the  plaintiff's  injnnQtion,  with  stat- 
utory damages  of  ten  and  twenty  per  cent  on  the  amount  of  the  judg- 
ment sought  to  be  executed,  and  special  damages  of  S250. 

On  the  trial  the  judge  a  quo  sustained  and  perpetuated  plaintiiTs  in- 
junction and' quashed  the  seizure  of  that  part  of  the  property  claimed 
without  damages,  and  the  defendants  have  appealed. 

Our  decision  must  turn  upon  the  construction  of  the  following  in- 
strument of  writing,  viz: 

**  Navasota,  Grimes  County,  Tex.,  Jan.  30,  1880. 

"  Received  of  Chas.  J.  Thompson,  of  the  parish  of  St.  Landry,  State 
of  Louisiana,  the  sum  of  five  hundred  dollars,  said  amount  being  the 
first  payment  of  a  part  of  the  purchase-price  of  a  piece  of  land  situ- 
ated in  the  parish  and  State  aforesaid,  on  the  left  descending  bank  of 
Bayou  Boeuf.  The  titles  to  said  lands  not  yet  being  made,  I  hereby 
obligate  myself,  my  heirs  and  assigns  to  make  a  title  to  said  land,  to 
the  said  Thompson,  when  he  shall  call  for  the  same. 

''  The  terms  and  conditions  of  the  sale  being  the  same  as  those  in 
the  sale  of  Mrs.  L.  B.  Waller  unto  the  said  Thompson,  foi  a  portion  of 
the  same  tract  of  land. 

*•  (Signed)  Mary  W.  Kilfatrick. 

''  I  authorize  my  wife  to  sign  the  foregoing  instrument  of  writing. 
"  (Signed)  A.  R.  Kilpatrick." 


.v-^'  :•/. 
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The  plaintiff's  petition  ayers  that  this  ''  inetrament  of  writing  "  was 
not  intended  by  their  mother  to  actnally  and  really  cdnvey  their  inter- 
ests in  the  property,  bat  that  same  was  only  a  promise  of  sale,  which 
was  oever  executed  during  their  mother's  lifetime,  or  since.  It  is  a 
noteworthy  fact  that  there  is  no  averment  in  the  defendants'  answer  to 
the  effect  that  it  was  a  sale  to  Thompson,  bnt,  in  lien  tiiereof,  the  alle- 
gations quoted  were  made  of  acquiescence  and  estoppel. 

In  Broodwell  vs.  Raines,  30  Ann.  677,  this  Court  had  under  consider* 
ation  quite  a  similar  instrument.  Its  concluding  paragraph  is  as  fol- 
lows, viz : 

^'  Titles  to  said  property  to  be  made  at  our  own  convenience,  as  per 
OUT  private  agreement." 

The  Court  says  :  ''  Under  this  agreement.  Lane  (the  promisee),  took 
possession  of,  and  cultivated  the  plantation  for  seven  years,  during 
which  he  paid  nothing  on  the  purchase-price,  and  at  the  end  of  which 
he  was  heavily  involved  in  debt." 

Then  they  proceed  to  discuss  the  question  of  Lane's  ownership  under 
this  document,  and  say :  '^  The  mere  reading  of  this  instrument  •  * 
is  conclusive  on  our  minds  that  this  was  not  a  sale,  but  a  mere  condi- 
tional promise  to  sell. 

'<  The  first  part  of  the  agreement  seems  to  convey  the  idea  of  a  sale, 
but  the  reference  to  the  titlea,  which  are  to  be  made  at  a  future  time, 
shows  clearly  that  the  contract  was  not  translative  of  property,  and 
d|d  not  operate  a  mutation  of  title." 

Citing  Knox  vs.  Payne  &  Harrison,  13  Ann.  361,  and  Garret  vs. 
Crooks,  15  Ann.  483, 

The  two  instruments  are  so  perfectly  alike  iji  respect  to  the  refer- 
ence to  the  execution  of  titles,  that  we  deem  it  unnecessary  to  cite  fur- 
ther authority. 

In  the  one  under  present  consideration,  tile  condition  is, that  the  prom- 
issor  agrees  ''  to  make  a  title  *  *  to  the  said  Thompson  when  he  shall 
call  for  the  same,"  while  in  that  just  referred^to,  the  titles  were  to  be 
made  at  the  fMittuil  convenience  of  the  parties. 

The  language  employed  in  the  promise  of  sale  to  Lane,  viz :  '^I  have 
this  day  bargained,  sold  and  delivered"  are  wanting  in  that  to  Thomp- 
son ;  and,  if  the  former  was  correctly  held  not  to  be  translative  of 
property,  the  latter's  certainly  cannot  be.  We  regard  the  opinion  in 
the  ease  cited  i^  perfectly  correct,  and  hold  that  the  instrument  under 
consideration  to  be  only  a  promise  on  the  part  of  Mrs.  Rilpatrick  to 
■ell  to  Thompson,  which  did  not  operate  a  mutation  of  title,  and  which 
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only  en  titled  J  him,  apoD  fall  compliance  with  the  conditions  therein 
stipulated,  to  compel  her  to  ihake  title. 

The  fact^that'Thompson  entered  into  a  joint  possession  of  the  prop- 
erty with  others,  and  used  the  .revenues,  and  afterwards  made  a  con- 
veyance to  his  wife,  does  not  exercise  any  influence  over  the  title,  or 
alter  its  status.  The  proof  does  not  satisfy  us  that  plaintiff  had  been 
advised  of  the^conveyance  to  Mary  E.  Glaze.  They  resided  then,  and 
reside  now,  in  the  State  of  Texas,  and,  while  there  are  some  circum- 
stances pointing  to  their  knowledge  of  it,  they  are  altogether  too  in- 
consequential for  a  court  of  justice  to  act  upon.  The  judgment  of  the 
court  a  qua  does  substantial  justice  between  the  parties.  The  de- 
mand of  plaintiff  for  damages  was  properly  rejected. 

Judgment  affirmed. 

On  Application  for  Rehearing. 

1.  The  fact  that  the  defendants'  counsel  did  not  specially  aver 
that  the  instrument  in  question  was  a  title,  and  operated  a  muta- 
tion of  the  owifership  of  Mrs.  Eilpatrick  in  the|land,  was  only  cited 
a  ground  in  support  of  the  converse  of  that  proposition. 

The  opinion  concedes  that,  whether  that  instrument  was  a  tit^e  or 
not,  wa^  a  question  in  the  case,  and  decideer  it. 

^.  Our  opinion  does  not  lay  any  paiticular  stress  on  the  question  of 
consideration. 

The  Code  provides  that  ''  a  promise  to  sell  amounts  to  a  sale  when 
there  exists^'a  reciprocal  consent  of  both  parties  as  to  the  thing  and 
the  price  thereof ;  but,  to  have  its  effect,  either  between  the  contracting 
parties,  or  with  regard  to  other  persons,  the  promise,  to  sell  must  be 
vested  with  the  Bdime  formalities  as  are  prescribed  in  articles  2439  and 
2440,  concerning  sales,  in  all  cases  where  the  law  directs  that  the  sale 
be  committed  to  writing."    R.  C.  C.  2462. 

Prom  these'  provisions  n^e  take  it  to  be  clear,  that  ''  a  reciprocal 
consent  of  both  parties  as  to  the  thing  and  the  price  thereof"  is  essen- 
tial, and  is  of  the  essence  of  a,  promise  of  sale,  as  well  as  of  a  sale. 

There  was  evidently  such  "a  reciprocal  consent!'  between  Mrs- 
Kilpatrick  and  Thompson.  But  those  provisions  make  the  further  re- 
quirement that  the  promise  of  sale  must  be  clothed  with  the  same 
formalities  as  a  sale,  in  order  that  it  shall  have  effect. 

One  of  the  most  important  of  these  is  an  act  which  purports  to 
transfer  the  property.  R.  C.  C.  2440.  Such  we  understand  to  be  the 
true  import  of  the  word  *'  act,"  which  is  contained  m  the  article' 
True,  it  is,  that  no  set  phrase,  or  form  of  words  is  necessary  to  oner- 
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ate  a  translation  of  property ;  bat  the  ones  employed  must,  of  tJiem- 
selxesy  clearly  express  that  object. 

In  the  instrament  we  are  considering  there  are  no  sach  words,  or 
phrase.  On  the  contrary,  the  instrument  is  given  the  form^of  a  re- 
ceipt for  a  portion  of  the  purchase-price  advanced  upon  a  sale  of  cer- 
tain property  which  was  to  he  completed  and  titled  executed  to  Thomp- 
son, as  vendee,  when  he  '^  shall  call  for  the  fiame."  This  instrument  is 
wanting  in  the  essential  formality  that  is  necessary  to  give  it  effect  as 
to  the  creditors  of  Thompson  as  a  conveyance  of  the  property.  It  does 
not  vest  a  title  in  him. 

3t  The  defendants'  counsel,  in  their  application,  propound  this 
question,  viz :  s 

''  Why  not  declare  documeat  A  to  be  a  sale,  and  at  the  same  time 
decree  that  the  Kilpatrick  heirs  shall  be  paid  by  pfl^ference,  out  of  the 
(proceeds)  of  the  sale,  the  balance  due  them  on  the  purchase,  before 
the  seizing  creditors  Y" 

We  are  at  a  loss  to  see^  how  this  could  be  done. 

The  creditors  have  dealt  with  the  land  as  the  property  of  their  debt- 
or, and  seized  it.  Plaintiffs  enjoined  the  advertised  sale,  claiming 
ownership.  Title  vel  non  is  the  only  issue.  If  the  title  did  not  pass  for 
one  purpose  it  could  not  have  pass&d  for  another.  If  this  promise  of 
sale  contains  obligations  which  the  defendants,  as  the  creditors  of 
Thompson,  may  acquire  and  enforce,  this  is  not  the  proper  proceed- 
ing for  its  ascertainment,  or  determination.  We  feel  bound  to  relegate 
them  to  some  other  proceeding  for  that  purpose. 

Rehearing  refused. 


No.  1821. 
Lapeble  Bichabd  et  al.  vs.  ^Jean  B.  Bbrgbbon  et  al. 

Where  the  judge  a  quo  properly  dismiBses  a  suit  for  insofflciency  of  evidence  to  eatabliah 
plaintifTs  denuind.  and  the  defeudante  asks  that  it  be  affirmed,  the  Jadgment  will  not  be 
disturbed. 

APPEAL  from  the  Thirteenth  District  Court,  Parish  of  St.  Landry. 
Lewis,  J. 

L,  L,  Bourges  and  L.  T.  Tanaey,  for  Plaintiffs  and  Appellants. 
John  H,  Ogden,  for  Defendants  and  Appellees. 

The  opinion  of  the  Court  was  delivered  by 

McEnebt,  J.  The  plaintiff,  authorized  by  her  husband,  as  the 
forced  heir  of  her  father,  Theodore  Richard,  alleges  that  she  is  entitled 
to  one -seventh  of  his  succession. 
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She  brings  this  suit  to  annul  the  sales  of  certain  property  in  the 
town  of  Arnoadville;  made  by  her  father  to  N.  A,  Guilbeau,  and  from 
Gailbean  to  Bergeron,  from.  Bergeron  to  Louisa  Gomeux,  and  from 
Louisa  Conieux  to  N.  A.  Gnilbeau,  because  they  were  simulations. 
The  property  was  assessed  in  the  name  of  GuilbeaU|  and  ^as  sold  for 
taxes,  and  bought  by  defendant  Bergeron. 

Th{s  tax  sale  is  also  attacked. 

The  district  jndg^  dismissed  the  case  because  the  plaintiff  failed  to 
establish  her  demand.  After  a  careful  examination  of  the  evidence 
we  concur  with  the  district  judge,  that  the  evidence  wss  insufficient 
to  support  the  allegations  in  her  petition.  x 

The  defendants,  in  their  brief,  state,  *'we  content  ourselyes  by  ask 
ing  for  an  affirmance  of  the  judgment." 

Judgment  affirmed,  plainti£&  and  appellants  to  pay  cost  of  appeal. 


ABQUSD  AND  DSXBIllilNBD  TS  THE 

SUPREME  COURT  OF  LOUISIANA, 


AT 


SHREVEPORT, 

IN 

OOTOBBK.,  1888. 


JUDGES  OP  THE  COUBT: 

Hon,  Ebwaed  Bermtjdez^  Okie f  Justice 
Hon.  ¥±Lix  P.  Pooh:6, 
•Hon. Charles  E.  Ebnneb,  | 
Hon,  LYim  B,  Watkins, 
Hon.  Samuel  D.  MoEnbby, 

'Ahaaitt  darliie  tbii  term. 


>  Associate  Justices. 


No.  220. 

Th£  3tate  of  LomsiANA  vs.  Jambs  Hbndbioks  and  D.  M.  JambsoNi 

Surety. 

A  defendatit  wbo  Alaa  ■  epedAl  plea  is  to  be  jadgeA  on  that  plea  and  none  other.    All  elae  is 

admitted. 
Hence,  k  miretjwho  denies  his  signatnre  to  a  bail  bond,  whiohisan  act  under  prirate 

ligaature,  on  a  prgeet^log  to  forfeit  the  same,  the  accused  not  appearing  when  called 

Is  barred  fittm  »ll  othor  defences,  the  signatnre  once  proved. 
The  princilple  applies  whether  the  proceeding,  which  is  intrinsically  civil,  be  considered  as 

civil  or  crimlDal  in  furizi. 
The  iwnaent  of  an  ac^uiM  when  arrested  to  correct  a  misnomer  in  the  affidavit  and  in  the 

warmi]t.  wQl  debsiT  hie  surety  on  an  appearance  bond  of  the  right  of  urging  that  the 

name  of  the  principal  In  the  bond  is  different  from  the  name  in  the  afi&davit. 
The  tiureiy  qu  lo)  appiMiruocu  bond  famished  when  ihe  accused  was  in  custody,  and  by  which 

he  was  released  Ui  e9tt>[3^ped  from  subsequently  alleging  irregularities  or  other  defects  of 

iortn  In  the  ouiifectioD  of  the  bond. 
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APPEAL  from  the  Fourth  District  Court,  Parish  of  JackBon. 
Bridger,  J. 

J.  Henry  Shepherd,  District  Attorney,  for  the  State,  Appellant  : 

1.  Jostioes  of  the  peace  shall  hare  power  to  bail  or  discharge  in  criminal  cases  not  capital 
or  neeeesarilj  panishable  at  bard  labor.  Const.  1879,  Art.  126;  "Whoever  shall  be 
goilty  of  larceny  shall  be  imprisoned  at  hard  labor,  or  otherwise,  not  exceeding  two 
years."    See.  812,  R.  S. 

2.  The  binding  force  of  a  recognisance  doea  not  depend  npon  the  fact  that  the  court  before 
which  the  accused  is  required  to  appear  has  jurisdiction  of  the  offenee  charged,  but 
npon  the  duty  and  power  of  the  magistrate  to  examine  and  admit  the  accused  to  bail. 
Waterman'^  Criminal  Digest,  page  68,  Sec.  93. 

3 .  A  bond  proves  it  self,  and  the  law  under  which  it  was  taken  ftxes  the  nature  of  a  liability 
of  the  sureties  toward  the  State,    7  Anu.  541,  State  vs.  Lewis. 

4.  It  is  not  sacramental  that  a  written  order  should  issue  to  the  sheriff  by  a  magistrate  for 
the  sheriff  to  teke  baa    State  vs.  Wyatt  et  al.,  t  Ann.  701. 

5.  Where  an  accused  is  in  custody  of  the  sheriff,  and  by  the  execution  of  the  bond  the 
surety  obtains  his  I'elease,  he  is  estopped  flrom  gainsaying  the  regularity  of  the  bond  or 
the  regularity  of  the  proceeding  in  which  it  is  allowed.  13  Ann.  999 ;  14  Ann.  783  ,•  1* 
Ann.  141 ;  State  vs.  Viool.  30  Ajin.  630. 

'E.  E.  Kidd  and  F.  TF.  Price  for  Defendant  and  Appellee  : 

1 .  The  bond  famished  by  the  accused  after  preliminary  examination,  was  required  to 
secure  his  appearance  at  the  next  District  Coart.  B.  S.  1010,  Sec.  4.  Any  inaertion  in 
the  bond  for  any  farther  or  different  appearance  was  unauthorised  and  may  be  consid- 
ered as  unwritten.  On  the  appearance  of  the  accused  at  first  term  of  the  District 
Court,  after  he  was  permitted  to  give  bond,  the  obligation  was  cancelled  and  the  sureties 
discharged.    34  Ann.  fl3,  Sec.  3. 

3.  The  Judgment  of  forfeiture  cannot  stand.  The  bond  was  given  apparently  without 
authority.  It  states  on  its  faoe  that  it  is  given  to  answer  a  charge  of  murder,  and  bears 
date  of  the  time  of  arrest,  January,  1883.  The  bond  that  was  ordered  to  be  given  at 
the  Iffarchterm  of  1888,  when  the  information  for  assauJt  with  the  intent  to  murder  was 
filed,  was  never  given.  It  is  not  the  bond  that  was  required  by  the  court.  It  antedates 
the  time  of  filing  the  information  and  order  permitting  and  prescribing  the  bond.  37 
Ann.  903,  State  vs.  Williams. 

3.  Where  the  record  does  not  show  that  at  the  term  of  court  for  which  defendant  was 
bound  to  appear,  an  entry  was  made  on  the  minutes  ot  the  court  for  the  continuance  ot 
all  causes  not  disposed  of,  the  sureties  on  a  bail  bond  will  not  be  liable  on  delault  taken 
for  failure  to  produce  the  body  of  defendant  at  a  subsequent  term  of  the  court.  6  K.  417. 

4.  Where  judgment  has  been  rendered  against  one  who  had  executed  a  bond  to  appear  and 
answer  a  criminal  charge  against  his  surety,  but  it  does  not  appear  from  the  Judgment, 
o  r  any  part  of  the  record,  that  the  accused  was  called  npon  his  bond  to  answer  the 
charge  preferred  in  said  bond,  and  no  stipulation  contained  in  said  bond  required 
defendant  to  answer  any  charge  made  by  a  grand  jury,  any  judgment  rendered  against 
the  sureties  for  failure  to  answer  to  an  indictment  preferred  by  a  grand  J oxy  subse- 
quently should  be  set  aside. 

6.  The  order  (of  the  jadge)  should  be  so  framed  as  to  leave  nothing  to  inference  or  ooigec- 
ture,  and  it  should  be  entered  of  record  in  terms  sufficiently  definite  to  identify  the 
offence  and  the  offender.    10  Ann.  550. 

6.    The  sheriff  is  without  power  to  take  a  bail  bond,  unless  authorised  to  do  so  by  an  order 
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of  the  ooart  admitting  the  prisoner  to  bail  and  fixing  the  amount  of  the  bail  required, 
6  Ann.  700  ;  6  Ann.  744  ;  12  Ann.  324  and  349  ;  10  Ann.  532  ;  13  Ann.  288;  37  Ann.  200 ; 
38  Ann.  545. 

7.  An  order  of  the  court  committing  the  prisoner,  fixing  the  amount  of  the  bond  And 
authorizing  the  sherifi"  to  take  and  approve  a  bond  must  be  in  writinf^  6  Ann.  700 
and  701. 

8.  Parol  eyideace  of  an  order  without  suggestion  of  its  loss  or  destruction  is  entirely 
opposed  to  the  rules  of  evidence.  To  supply  or  alter  the  record  by  parol  proof  afte 
they  were  made  up,  read  and  approved,  would  be  most  dangerous.    6  Ann.  800. 

9.  The  magistrate  should  have  named  and  approved  the  security,  and  given  a  written 
order  to  the  sheriff  to  discharge  the  prisoner  on  his  executing  the  bond.  But  if  he 
approves  the  bond  lifter  it  is  taken  it  is  sufficient  to  bind  the  surety.  6  Ann.  701,  IS^te 
vs.  Wyatt  &  NichoUs. 

10.  A  bill  of  exceptions  that  neither  states  the  objection  nor  reason  of  the  court  will  not  be 
noticed  by  the  eourt . 


The  Opinion  of  the  Court  was  delivered  by 

Berhudez,  C.  J.  The  State  appeals  from  a  jndgment  of  the  District 
Court  annulling  a  previously  rendered  one,  forfeiting  the  bond  of  the 
accused  and  condemning  the  surety  therein  to  pay  the  amount  theieof, 
the  former  failing  to  appear  at  the  term  when  he  was  called  to  do  so, 
tbe  latter  failing  to  produce  then  and  there  his  body. 

It  appears  that  Hendricks  was  arrested  by  a  justice  of  the  peace  on 
the  charge  of  larceny,  and  was  released  on  a  bond  for  $300,  with  D. 
M.  Jameson  as  surety  therein,  conditioned,  substantially,  that  if  the 
above  bounden  Hendricks  »hall  appear  at  the  jury  term  of  the  District 
Court,  at  the  town  of  Vernon^  Jackson  parish^  commencing  on  the 
firat  Monday  of  February,  1888,  to  answer  the  charge  of  larceny,  and 
shall  there  Remain  from  day  to  day  and  term  to  term,  and  shall  not 
depart  thence  without  leave  of  /court,  the  obligation  to  be  null  and 
void,  otherwise,  to  remain  in  force. 

It  further  appears  that  a  true  bill  was  found  against  said  Hendricks 
on  February  11,  18S8,  and  that  a  bench  warrant  was  issued  for  his 
arrest,  which  took  place  on  August  18  following,  he  having  failed  to 
appear  on  August  14  preceding,  when  the' bond  furnished  by  him  was 
forfeited  and  the  surety,  Jameson,  condemned  to  pay  the  amount 
thereof. 

On  the  day  following  that  of  the  forfeiture,  Jani^on  took  a  rule  to 
rescind  the  judgment  nisi  on  the  sole  ground  that  he  had  never  sigr^ed 
the  bond,  which  rule  was  discharged  by  the  court. 

Subsequently,  the  surety  took  another  rule,  averring  other  grounds 

for  which  the  judgment  of  forfeiture  should  be  annulled.     This  rule 

was  treated  as  an  answer,  putting  at  issue  the  right  of  the  State  to 

demand  the  forfeiture. 

46        i 
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After  hearing,  the  District  Conri  aanulled  the  judgment  of  forfeiture 
atid  released  the  defendant  as  surety. 
From  this  judgment  the  State  appeals. 

It  is  manifest  that  the  proceedings  below  were  palpably  irregular 
anc^  unwarranted. 

After  the  judgment  of  forfeiture  had  been  rendered,  instead  of 
asking  that  it  be  set  aside  and  the  matter  reinstated  as  a  motion^  by 
the  State  for  the  forfeiture^  the  surety  made  a  solitary  defence,  as 
though  he  had  been  called  upon  to  answer  a  rule  to  forfeit,  and  that 
defence  was  that  he  had  never  signed  the  bond  in  question.  The  isane 
then  was  tried  by  the  court  ahd  determined  adversely  to  the  surety. 

Now,  instead  of  applying  for  a  new  trial,  the  surety  took  a  rale, 
setting  forth  technical  grounds,  tending  to  afifect  the  regularity  of  the 
bond  and  of  the  proceedings  under  which  it  was  fnmished,  and  the 
State,  instead  of  objecting  to  this  mode  of  proceeding,  prayed  that 
the  rule  be  treated  as  an  answer. 

We  deem  it  unnecessary  to  pass  upon  any  of  such  grounds,  for  the 
reason  that  it  is  a  well  established  principle  of  law,  which  has  never 
been  deviated  from,  that  one  who  files  a  special  plea  is  tp  be  judged 
on  that  plea  and  none  other.  All  else  is  admitted ;  and  this,  apart 
from  the  consideration  that  it  may  perhaps  be  claimed  as  settled,  that 
a  surety  who,  upon  the  execution  of  a  bond,  obtaiiBdd  the  release  of 
an  accused  in  actual  custody,  is  estopped  from  gainsaying  the  regu- 
larity either  of  the  bond  or  of  the  proceeding  under  which  it  waa 
allowed. 

The  principle  applies  whether  the  proceeding  be  considered  civil  or 
criminal. 

Intrinsically,  the  proceeding  may  be  viewed  as  civil  in  character. 
It  is  based  on  a  contract  under  private  signature,  on  which  a  money 
judgment  can  be  rendered,  which  may  be  executed  on  the  issuance  of 
9kfi.fa.  It  is  not  a  proceeding  for  the  recovery  of  a  fine  inflicted  for 
the  commission  of  an  offence. 

In  so  saying,  we  do  not  lose  sight  of  the  fact  that  it  has  been  treated 
as  a  criminal  proceeding,  in  order  to  determine  questions  of  jurisdic- 
tion in  cases  of  appeals  from  judgment  of  forfeiture  of  bail  bonds. 

The  rules  laid  down  in  the  Code  of  Practice  on  the  subject  of  suits 
and  obligations,  or  acts  under  private  signature,  are  in  consonance 
with  the  above  announced  principle,  and  may  serve  as  safe  guides  in 
the  determination  of  the  matter  now  under  consideration. 

That  Code  provides  that  when  the  demand  is  founded  on  an  obliga- 
tion, or  an  act  under  private  signature,  alleged  to  have  been  signed 
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by  the  defendant;  he  shall  be  bound,  in  his  answer,  to  acknowledge 
or  deny  his  signature,  C.  P.  824;  also,  R.  CtlJ.  2244;  and  that,  if  his 
signatare  has  been  proved,  he  shall  be  barred  from  any  other  defence, 
and  jadguent  shall  be  rendered  against  him  wrthoat  farther  proceed- 
ing. C.  P.326.  See,  also,  Burbanks' case,  9  Ann.  628;  Commercial 
Bank,  24  Ann.  362;  22  Ann.  439;  12  L.  11;  8  U.  S.  329,  and  1 
Ann.  325. 

Now,  the  signatare  of  the  surety,  after  the  denial  thereof,  was  fully 
proved  below,  so  much  so  that  he  does  not  complain,  on  this  appeal,  to 
the  contrary. 

It  is,  therefore,  ordered  that  the  judgment  appealed  from  be 
reversed,  and  it  is  now  ordered  and  decreed  that  the  rule  of  Jameson, 
the  surety,  to  rescind  the  judgment  declaring  his  bond  herein  forfeited, 
be  discharged ;  that  said  last  judgment  remain  uhdisturbei,  and  that, 
accOTdingly,  the  State  of  Louisiana  recover  t>f  the  defendant,  D,  M. 
Jameson,  the  sum  of  three  hundred  dollars,  with  legal  interest,  from 
the  date  of  forfeiture,  August  14, 1888,  per  annum,  and  costs  id  both 
courts. 


On  Application  for  Rbhvabinq. 

Focntf  J.  Counsel  for  the  surety  complain  that,  in  construing  their 
rule  to  set  aside  the  judgment  nisi,  forfeiting  the  appearance  bond 
furnished  by  the  accused,  this  Court  entirely  misunderstood  the  true 
meaning  and  purport  of  their  pleadings,  and  they  disclaim  any  inten- 
tion on  the  part];>f  the  surety  to  thereby  deny  his  signature  to  the 
bond  which  he  had  signed,  his  only  purpose  being  to  deny  any  liability 
on  the  bond  which  the  court  was  proceeding  to  forfeit,  for  re^tsons 
therein  set  forth. 

The  language  of  the  rule  is  very  vague  and  quite  inartistic,  render- 
ing a  proper  construction  of  the  same  an  embarrassing  problem.  We 
are,  therefore,  disposed  to  accept  the  construction  given  to  the  docu- 
ment by  the  counsel  themselves,  and  we  shall  now  consider  the  merits 
of  the  points  presented  in  their  application  for  a  rehearing,  as  well  as 
the  contention  argued  in  the  original  brief. 

1.  Their  first  point  rests  on  the  contention  that  the  forfeiture  of  the 
bond  was  predicated  on  an  indictment,  and  not  on  the  original  bond, 
and  on  the  denial  of  tlie  existence  of  any  charge  in  any  court  against 
said  Hendricks,  and  for  whose  appearance  tbe  mover  was  bound.  The 
bond  executed  by  the  surety  was  conditioned  to  secure  the  appearance 
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of  Hendricks^  the  priDcipal,  at  the  next  jury  term  of  the  court,  "  and 
there  remain  from  day  to  day  and  term  to  term,"  etc. 

This  language  certainly  contemplated  his  appearance  after  an 
indictment  had  been  found  against  him,  or  otherwise  the  whole  pro- 
ceeding would  have  been  worse  than  a  judicial  farce.  And  his  failure 
to  appear  when  called  to  answer  to  the  indictment  was  a  breach  of  the 
essential  condition  of  the  bond,  for  which  a  forfeiture  was  legally- 
warranted.  The  denial  of  the  existence  of  any  charge  against  Hen- 
dricks is  presumably  intended  to  refer  to  the  fact  that  the  affidavit 
before  the  magistrate  was  directed  against  *^  James  Henry,^  and  not 
Jamu  EmdrickSj  showing  nothing  more  than  a  misnomer,  which  could 
be  corrected  with  the  consent  of  the  accused,  and  that  consent  is 
proved  by  the  execution  of  the  bond  by  both  principal  and  surety, 
with  special  reference  to  the  charge  as  originally  made  against  James 
Henry.  Hence,  they  are  now  both  estopped  from  taking  any  advan- 
tage from  the  misnomer  as  above  stated.  The  bond  before  the  Court 
had  been  executed  by  JaiM%  S^pndricJct,  the  indictment  found  by  the 
grand  jury  was  against  James  Hendricks,  and  tbe  forfeiture  flowed  from 
the  non-appearance  of  James  Hendricks,  and  as  he  bound  himself,  so 
will  the  surety  be  bound. 

2.  In  view  of  the  condition  of  the  bond,  as  above  quoted,  the  objec- 
tion that  it  was  not  forfeited  at  the  term  at  which  the  accused  was 
bound  to  answer,  but  at  a  subsequent  term,  is  too  trivial  for  con- 
sideration. 

8.  It  is  also  contended  that  the  bond  was  not  ordered  or  accepted  by 
the  justice  of  the  peace,  and  that  the  sheriff  accepted  the  bond  without 
a  written  order  from  the  magistrate.  The  minutes  of  the  justice  of 
the  peace  court  show  that  the  bond  was  ordered  and  the  amount 
thereof  fixed  by  the  magistrate.  And  his  testimony  and  that  of  the 
sheriff  both  show  that  the  latter  was  authorized  by  the  justice  of  the 
peace  to  accept  ihe  bond.  A  verbal  order  to  that  effect  was  sufficient, 
and  no  authority  can  be  invoked  to  show  that  a  written  order  would 
be  necessary  to  legalize  such  a  bond.  But  as  several  of  these  objec- 
tions involve  only  alleged  irregularities,  the  surety  is  estopped  fW>m 
urging  them  by  the  fact,  as  shown  by  the  sheriff ^s  returns  and  also  by 
the  minutes  of  the  magistarate's  court,  that  the  accused  \?ad  in  actual 
custody  when  the  bond  was  executed,  and  that  he  was  thereby 
released.  Having  reaped  the  advantages  and  realized  the  object  of 
the  bond,  the  parties  cannot  be  allowed  to  avoid  its  effect  or  be  heard 
to  gainsay  the  regularity  of  the  proceeding.    State  vs.  Mosley,  IS  Ann. 
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399:  State  va.  Badon,  14  Ann.  783;  State  vs.  Canady,  16  Ann.  141; 
State  T».  Nicol,  30  Ann.  628. 

We,  hence,  conclude  that  the  objections  which  go  to  the  substance 
of  tlm  bQud  are  not  sustained  by  the  record,  and  that  the  complaints 
touching  alleged  irregularities  are  met  by  an  effective  estoppel. 

These  considerations  lead  us  to  the  same  judgment  heretofore  ren- 
dered by  us. 

It  is,  there  fore,  ordered  that  out  previotis  decree  remain  undisturbed. 

RelLearing  refused. 


J^  Emry  Shepherd,  District  Attorney,  for  the  State,  Appellee: 

1 .  Tho  action  of  the  court  below  Id  denying  a  motion  for  a  continnance,  will  not  be  revened 
in  tlitt  iibnenc*)  of  a  showing  that  the  court  haA  abused  its  discretion .  The  matter  of  con  - 
tiuuitnce  U  within  the  sound  discretion  of  the  district  court,  and  the  Supreme  Court  will 
luti  interfere  in  such  matter  unless  the  action  of  the  lower  court  involves  palpable  iiyus- 
tfijo,    31  Ann.  179;  32  Ann.  100:Un  particular.    33  Ann.  262,  681 ;  3«  Ann.  153,  852. 

2»  It  must  bp  Lin  arbitrary  and  oppressive  exercise  of  power  on  the  pact  of  the  court  in  r© 
Tuiiluj;  a  runtinnance  to  justify  the  interference  of  the  Appellate  C«urt,  and  the  remand- 
inir  of  the  vnm.    C.  J.  Bermndez  in  State  vs.  Chevalier.  36  Ann.  86.  852,  877. 

The  (inuH  p«eitfl  npon  the  accused  to  show  the  same  affirmatively.    37  Ann.  128. 

3.  Due  m licence  must  be  shown  to  have  been  used.  Piligenoe  is  a  matter  of  fact  upon 
which  thp  jiuige's  opinion  is,  if  not  conclusive,  surely  presumptively  correct.  The  Ap- 
pellate' Court  will  not  go  to  counter  it,  unless  the  record  shows  that  the  judge  was  wrong. 
The  rnerti  i let  iIji  ration  in  the  affidavit  that  the  diligence  was  used,  does  not  conclude  the 
Judge.  It  MiAj  so  happen  *  *  *  that  the  judge  had  before  him  the  proof  that  due 
dlHgence  wivo  uot  used  as  alleged.    37  Ann.  129. 

*  *  Th  It  cnwiible  that  a  prisoner  about  to  be  tried  for  his  life  would  not  compel  an  important 
witness  to  fcivQ  recognizance  to  attend  the  trial,  and  thus  secure  his  testimony,  if  the 
witDf'M  was  tpvly  material  ?  All  that  enters  into  the  question  of  the  diligence."  State 
vs.  Clark.  37  Ann,  130;  39  Ann.  420. 

4.  When  the  Ijffi  and  liberty  of  a  prisoner  are  at  stake  and  the  prisoner  confined  in  a  dun- 
geon, it  [fl  the!  duty  of  the  sheriflf  in  charge  of  subpenas  for  his  witnesses,  to  go  to  his 
dungeon  and  obtain  from  him  any  information  which  may  enable  him  to  execute  the  pro- 
r«Ji  of  the  t  ou  rt ;  nor  is  this  all,  their  return  must  show  what  inquiries  they  have  made, 
from  whom,  and  where  those  inquiries  were  made,  to  find  the  prisoner's  witnesses. 
*  *  *  Ttiey  mtiet  state  every  fact  which  in  their  opinion  justifies  their  belief.    State  vs. 


No.  235.  *g  ^^ 

The  State  of   Louisiana  vs.  Hrnby  Brown  bt  al.  46  tor 

46  139H: 

The  Pftfonal  of  the  judge  in  a  trial  for  murder  to  charge  the  jury  that  under  the  laws  of  Lou        '"T""^.i 

iHittna,  'in  all  trials  for  murder  the  jury  nmy  find  a  verdict  of  manslaughter,"  in  accord-         50    154| 

aocfl  with  jiei'tion  785  Revised  Statutes  of  1870,  is  a  fatal  error,  which  will  vitiate  the 

verdict  fouad  against  the  accused,  and  entitle  him  to  a  new  trial. 

A    PFEAL  from  the  First  District  Court,  Parish  of  Caddo. 
l\^     Hieks,  J. 
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,  Boitreaux,  dl  Ann.  189.  It  is  want  of  diligence  on  tlie  pnrt  of  the  aocnaed  in  not  e 
onably  giving  the  sheriff,  when  he  calls  on  him  to  do  so.  the  localitv  at  which  the  witneea 
Qonld  have  been  fbnnd  or  served.  34  Ann.  73 ;  39  Ann.  674. 
Fac^  and  circnmstAnces  occur  nnder  the  eye  of  the  court  which  govern  its  discretion.  37 
Ann.  128.  It  is  the  duty  of  the  sheriff  to  show  truly  every  effort  he  has  made  to  secnre 
a  witness  and  to  whom  he  has  applied,  if  to  defendant,  that  person's  answ^ers  would  mate- 
rially aid  the  court  in  passing  on  defendant's  diligence. 

5.  The  fact  that  a  witness  was  ap  accomplice  may  affect  his  credibility,  but  not  his  compe- 
tency. 23  Ann.  78;  25  Ann.  522.  As  juries  are  the  exclusive  judges  of  the  evidence  in 
this  State,  it  is  plainly  good  law  to  cljarge  them  only  as  to  the  competenoy  of  the  erl- 
deuoe,  and  not  by  a  charge  as  to  credibility  trench  on  their  functions. 

6.  There  is  no  rule  of  laW  requiring  the  judge  to  chai^  the  jury  that  the  testimony  of  an 
accomplice  needs  confirmation ;  it  is  a  rule  of  practice  (25  Ann.  522)  reafllrmed.  rotate 
vs.  Bussell,  38  Ann.  138 ;  State  vs.  Mason,  38  Ann.  476 ;  State  vs.  Crowley,  32  Ann.  7RS. 

7.  Under  the  common  law  practice,  the  tcstiiuony  of  an  accomplice  is  alone  an  nnconfimied. 
legally  adequate,  to  scwtoin  a  verdict  of  guilty,  should  the  jury  believing  hjm  see  fit  to 
render  it  thereon.  Bishop,.!  vol.,  C.  P.,  section  1169.  No  statute  of  Louisiana  abrogates 
this  common  law  practice,  hence  it  is  the  law  of  this  State. 

8.  Where  an  accused  on  an  appeal  complains  of  a  refusal  of  the  trial  jndge  to  charge  the 
jury  that  they  ought  not  to  convict  on  the  uncorroborated  testimony  of  an  acoomplice, 
the  burden  is  on  hhu  to  show,  by  the  record,  that.the^  was  no  corroborating  evidence  of 
the  testimony  of  an  accomplice.  The  failure  to  show  such  a  st«to  of  facts  is  fatal  to  his 
demand  for  reversal,  as  the  court  will  presume  that  the  jury  convicted  on  sufficient  com- 
petent evidence. 

In  short,  he  must  show  the  applicability  of  the  rule  to  his  case,  and  failure  to  do  so  is  pre- 
.Bumptivo  that  the  court,  charged  all  the  law  applicable  to  the  case.    38  Ann.  478. 

9.  The  evidence  of  a  conspirator  of  facts,  which  occurred  while  the  conspiracy  was  on  foot, 
is  admissible.  IVi  Ann.  89  ;  37  Ann.  :M>0  ;  Bishop  C.  P.  228,  230.  Again,  the  testimony  of 
particular  facts  after  the  consummation  made  by  one  of  the  co-conspirators,  as  detailed 
by  another  in  his  presence,  is  adraissi bio.  Bishop  C.  P.,  vol.  2,  section  228;  Bishop.  1 
C.  P.  1248,  1249.  There  is  a  wide  difference  between  the  confession  of  a  co-conspirator 
aXtor  the  consummation  of  the  crime  and  his  evidence  as  to  declwrations  of  other  con- 
spirators of  acts  and  declarations  while  the  conspiracy  is  on  foot  before  the  end  of  the 
act. 

10.  A  separation  will  not  vitiate  a  verdict  onloss  it  be  of  such  a  character  that  prcgodice  to 
the  party  complaining  may  be  expected  to  have  resulted  therefrom.  The  rule  does  not 
I'each  such  temporary  sopai-atious  as  may  be  reasonably  anticipated,*or  most  necessarily 
occur  in  the  course  of  a  protracted  trial. 

The  fact  that  while  the  jury  engaged  in  the  trial  of  a  capital  case  were  deliberating  upon 
their  verdict  two  of  the  jurors  retire  from  the  room  to  obey  a  call  bf  nature,  is  not  sach 
separation  as  would  vitiate  the  verdict,  when  it  appears  that  during  such  separation  they 
were  under  the  direct  supervision  of  a  deputy  sheriff,  and  that  they  were  not  communi- 
cated with.  State  vs.  Turner,  25  Ann.  573;  28  Ann.  657;  State  vs.  Johnson,  30  Ann. 
921. 

John  W.  Jones  and  Wise  &  Remdon,  for  Defendants  and  Appellants. 


The  opinion  of  the  Court  was  delivered  by 

PocH^,  J.  Henry  Brown,  the  appellant,  and  several  others  were 
jointly  indicted  for  conspiracy  and  murder.  Before  his  trial,  the  case 
was  continued  as  to  one  of  the  defendants,  and  a  noUe prosequi  en- 
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tered  as  to  the  others,  confining  the  trial  to  Henry  Brown  alone,  who 
was  convicted  of  murder,  and  sentenced  to  death. 

On  appeal,  his  coansel  complain  of  numeroas  errors  to  his  preju- 
dice, but  the  conclusion  which  we  have  re^hed  as  to  one  of  those 
complaints  obviates  a  discussion  of  all  others. 

In  his  general  charge  to  the  jury  the  trial  judge  instructed  them  as 
to  the  different  verdicts  which  they  could  find,  in  the  following  lan- 
guage : 

''  In  cases  of  this  character  there  are  three  verdicts  the  law  has  pro- 
vided may  be  found  by  the  jury  according  to  the  law  and  the  evidence 
of  cases : 

1.  '*Gailty.  Death  is  the  penalty  to  be  pronounced  upon  such  ver- 
dict. 

2.  '*  Guilty,  without  capital  punishment. 

''  The  penalty  for  such  verdict  is  confinement  at  hard  labor  for  life. 

3.  **Not  guilty.  Upon  such  verdict  the  defendant  will  be  dis- 
charged without  any  punishment." 

As  the  judge  had  been  entirely  silent  throughout  his  whole  charge 
on  the  subject  of  manslaughter,  counsel  for  the  defense  requested  him 
to  give  the  following  instructions  to  the  jury:  "There  shall  be  no 
crime  known  under  the  name  of  murder  in  the  second  degree,  but  on 
trials  for  murder  the  jury  may  find  the  prisoner  guilty  of  manslaught- 
er," which  is  a  literal  copy  of  section  785  of  the  Revised  Statutes  of 
1870,  and  of  a  section  of  act  130  of  1855. 

The  charge  was  refused  by  the  judge  on  the  ground,  substantiaUy, 
that  the  rnling  invoked  by  the  defense  was  inapplicable  to  the  state  of 
facts  developed  during  the  trial,  which  admitted  of  no  mitigated  ver- 
dict, but  called  absolutely  for  a  verdict  of  "guilty,"  or  "not  guilty," 
and  that  to  have  given  the  charge  requested  would  have  been  simply 
the  enunciation  of  an  abstract  legal  proposition  which  had  no  bear- 
ing upon  the  case  on  trial.  And  in  an  able  and  learned  opinion  he 
quotes  in  support  of  his  conclusion  a  multitude  of  authorities,  both 
from  this  and  other  courts  of  the  country,  from  whose  uniform  rulings 
the  prineiple  has  been  formulated  as  follows : 

"  A  judge  not  only  may,  but  should,  refase  to  charge  an  abstract 
legal  proposition,  which  has  no  bearing  upon  the  case  on  trial,  wheth- 
er the  proposition  be  correct  or  incorrect,  or  whether  it  be  correct  in 
part  and  incorrect  in  part."    State  vs.  Daly,  37  Ann.  576. 

.But  in  his  ruling,  the  judge  confounded  the  rule  of  jurisprudtmceas 
established  by  the  line  of  authorities  which  he  invokes,  with  a  rule  o 
law  emanating  directly  from  the  law-making  power,  made  imperative 
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in  terms  and  in  spirit  on  the  courts  of  the  State,  applying  directly  to 
the  case  on  trial,  and  unaffected  by  the  state  of  facts  as  disclosed  by 
the  evidence,  in  the  opinion  of  the  trial  judge.  The  laws'  command 
is  that  the  jury  must  be  informed  by  the  court  that  on  trial  for  mm- 
der  the  jury  may  find  the  prisoner  guilty  of  manslaughter,  and  the 
omission  or  the  refusal  to  so  inform  them  is  a  flagrant  disobedience  of 
the  law,  and  is  a  fatal  error. 

In  such  cases  the  jury  are  the  sole  judges  of  the  state  of  facts  dii*- 
closed  on  the  trial  which  may  justify  them  to  return  a  verdict  of  man- 
slaughter, and  the  court  is  powerless  to  avoid  their  verdict,  because 
in  its  opinion  the  evidence  called  for  the  finding  of  the  higher  offense. 
The  verdict  under  the  law  would  be  re<iponsive  to  the  indictment^aiid 
it  should  stand,  although  it  might  be  illogical,  unjust  or  unjustifiable 
under  the  evidence. 

Examples  are  not  wanting  of  cases  in  which  the  jury  have  con- 
demned some  of  the  conspirators  in  a  murder  case  for  the  highest  of- 
fense charged,  and  the  other  conspirators  for  manslaughter  only. 
Ford's  case,  37  Ann.  443. 

The  question  is  not  one  of  a  proper  charge  under  the  test  of  ti»e 
evidence  on  the  trial,  but  one  of  compliance  with  an  absolute  man- 
date of  the  law. 

Under  the  present  state  of  our  l^islation,  the  jury  have  the  option 
to  find  one  of  four  verdicts,  namely:  "6?m%,"  "Guilty,  without  capi- 
tal punishment,"  "Guilty  of  manslaughter,"  and  "Not  guilty."  But 
under  the  effect  of  the  charge  as  given  to  them  in  this  case,  they  were 
restricted  to  only  three ;  that  of  guilty  of  manslaughter  having  be«n 
completely  eliminated  from  their  consideration  by  the  refusal  of  the 
judge  to  give  them  the  instruction  requested  by  counsel,  and  required 
by  law. 

The  practical  effect  of  his  charge  to  the  jury  was  to  require  them, 
in  case  they  found  Henry  Brown  guilty  at  all  of  the  charge  for  which 
he  was  on  trial,  it  was  murder,  and  nothing  else,  a  positive  mandate 
of  the  law  to  the  contrary  notwithstanding. 

A  charge  of  similar  import  came  under  the  consideration  of  thjg 
court  in  the  case  of  State  vs.  Obregon,  10  Ann.  799,  under  an  indictment 
of  arson. 

In  that  case  the  judge  omitted  to  charge  the  jury  that,  '*in  all  cases 
where  the  punishment  demanded  by  law  is  death,  it  shall  be  lawful  for 
the  jury  to  qualify  their  verdict  by  adding  thereto  *  without  capifnl 
punishment,'  as  required  by  the  Statute  of  May,  1846,  now  embodied 
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as  section   1000  in  the  Revised  Statutes.     Amoag  other  things,   the 
court  said  : 

"  The  upshot  of  the  charge  w^as,  to  impress  the  jury  with  the  idea 
that  if  they  found  the  prisoner  guilty  of  arson  at  all,  it  was  their  duty 
not  to  qualify  their  verdict  by  adding  the  words  without  capital  pun- 
ishment.    ♦     *     * 

''Aside  from  the  general  tenor  of  the  judge's  charge  in  this  instance, 
there  was  error  in  instructing  that  it  was  their  duty  to  find  an  unqual- 
ified verdict,  if  the  case  was  clear  ;  •  ♦  and  the  charge  amounted 
to  an  instruction  that,  if  a  person  was  found  guilty  of  arson  he  should 
always  be  punishable  with  death,  overlooking  the  act  of  May  29, 1846, 
hereinabove  quoted."  ' 

It  must  be  noted  that  the  case  originated  before  the  enactment  of 
the  statute  of  1855,  section  785  of  the  Revised  Statutes,  which  we  are 
now  considering.  In  that  case  the  judge  merely  omifcted  to  charge  the 
jury :  while  in  the  instant  case  he  not  only  omitted  but  positively  re- 
fused the  charge,  notwithstanding  counsel's  urgent  request. 

We  have  been  at  great  pains  to  scrutinize  our  jurisprudence  on  this 
point,  and  to  closely  examine  the  large  array  of  authorities  relied  on 
by  the  district  judge  in  support  of  his  conclusions  herein,  but  we  have 
been  unable  to  find,  and  we  apprehend  that  it  is  impossible  for  any- 
one to  produce  a  single  judgment  of  any  American  court  of  last  resort, 
which  upholds  that  the  trial  judge  of  a  criminal  court  in  refusing  to 
charge  to  the  jury  a  statute  of  the  State,  defining  the  duties  and  pow- 
ers of  the  jury  in  reference  to  the  verdict  which  they  may  render  in 
the  particular  case  on  trial. 

But,  on  the  other  hand,  we  find  among  the  decisions  quoted  by  our 
learned  brother  of  the  district  court,  a  general  current  of  thought  de- 
cidedly to  the  reverse.  Thus,  in  Patton's  case,  12  Ann.  288,  (quoted 
by  him),  we  find  the  following  : 

"  The  prisoner  pleaded  not  guilty  to  an  indictment  for  murder. 
Upon  the  issue  thus  joined,  the  jury  had  power  to  find  the  prisoner 
guilty  of  manslaughter.  (Rev.  Stat.  136,  sec.  2).  It  was,  therefore, 
pertinent  and  right  for  the  judge  to  instruct  the  jury  on  the  law  both 
of  murdet  and  manslaughter,  although  his  counsel  chose  to  assert  that 
the  only  issue  for  the  jury  to  try  was  the  insanity  of  the  accused." 
See  also  Stonderman's  case,  6  Ann.  236  5  State  vs.   Ford,  30  Ann.  311. 

We  are  thus  forced  to  the  conclusion  that,  under  the  rulings  of  the  dis- 
trict court,  the  accused  in  this  case  has  been  denied  one  of  the  shields 
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of  protectioD  which  the  law  extends  to  him,  and  that  he  is  entitled  to 
relief  at  our  hands. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  verdict  of  the 
jnry  in  this  case  he  set  aside  and  avoided,  that  the  judgment  rendered 
thereon  be  annulled  and  reversed/ and  that  the  cause  be  remanded  t^ 
the  district  court  for  farther  proceedings  according  to  law  and  to  the 
views  herein  expressed.  , 


No.    230. 
The  State  of  Locisiaka  vs.  C^sar  Robinson. 

When  «D  oocased  penon  ia  charged  in  separate  counts  with  bnrgUry  and  iMoe&y  and  he 
confevses  himself  "gnilty  as  charged,"  it  is  competent  for  the  Judge  to  senteooe  him  to 
•ne  teim  of  impri8onment<for  the  commission  jof  burglary,  and  to  another  term  for  the 
commission  of  the  larceny— the  latt  r  to  begin  at  tho  expiration  of  the  former. 

A    PPEAL  from  the  Tenth  Judicial  District,  Parish  of  Red  River. 
JA,    BaU,  J. 


J.  Hfinry  Shepherd,  District  Attorney,  and  J.O.  Fugh,  Diiatrict  Attor- 
ney, for  the  State,  Appellee : 

1 .  A  general  verdict  operates  as  a  conviction  upon  all  the  well  charged  coonts  of  an  indict- 
ment. Biflh.  Cr.  Pr.,  sec.  1005;  Frazier  vs.  State,  5  Misso.,  536;  People  vs.  Magal- 
lows,  15CaI.,  4S6  ;  49  Barb..  129. 

S. ,  Better  practice  is  to  make  one  sentence  begin  to  run  where  the  other  ende.  BIsh. 
dim.  Pr.,  sec.  1327,  and  authorities  noted. 

3.  A  general  verdict  upon  an  indictment  charging  burglary  and  larceny  in  separate  counts 
win  authorise  a  separate  sentence  on  each  count. 

J,  D.  BocLch  and  8.  A,  Hall  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  accused  is  charged  in  the  indictment  with 
burglary  and  larceny,  in  separate  counts,  and  to  the  charge,  in  gen> 
oral  terms,  pleaded  guilty.  Thereupon  the  trial  judge  sentenced  him 
to  seven  years'  imprisonment  for  the  commission  of  the  burglary,  and 
one  year,  in  addition,  for  the  commission  of  the  larceny — the  latter 
sentence  to  begin  at  the  expiration  of  the  former.  From  the  judgment 
and  sentence  the  accused  appeals,  and  assigns  as  error  that  the  jndg- 
ment  and  sentence  is  contrary  to  law.  The  argument  of  his  counsel  is 
that,  under  a  general  verdict,  rendered  under  an  indictment  contain- 
ing several  counts,  the  accused  cannot  be  sentenced  to  cumulative 
punishments ;  that  inasmuch  as  there  has  been  but  one  conviction  there 
cannot  be  more  than  one  punishment;  that  the  effect  of  such  a  rule 
would  be  to  cumulate  several  punishments  for  one  offense,  and  under 
a  single  finding. 
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There  is  no  statute  on  tbe  subject,  and  the  question  lias  never  been 
passed  updn  by  this  court,  or  its  predecessors }  hence  tbe  decision  of 
it  must  rest  on  the  principles   of  the  common  law. 

On  this  subject  Mr.  Bisbop  formulates  the  following  rule,  viz  : 

'*  l^he  courts  hold,  that,  if  a  man  in  the  night  time,  breaks  and  enters 
a  dwelling-house,  intending  to  steal  therein,  and  actually  steals,  he 
may  be  punished  for  two  offenses  or  one,  at  the  election  of  the  power 
prosecuting  him.  If  a  single  count  of  the  indictment  charges  him 
with  breaking,  entering  and  stealing,  they  say  his  offense  is  single, 
being  burglary  committed  in  a  particular  manner ;  but,  if  the  first 
count  sets  out,  in  the  other  form,  the  burglary  as  done  by  breaking  and 
entering  with  intent  to  steal,  then  a  second  count  may  allege  the 
larceny  as  a  separate  thing,  and  he  may  be  convicted  and  sentenced 
for  both."     Vol.  1.  Bishop's  Grim.  Pro.,  Sec.  1062  (fifth  edition.) 

The  district  attorney  has  drawn  the  bill  under  present  consideration 
in  conformity  with  the  latter  paragraph  of  the  foregoing  quotation ; 
and  it  would  seem  to  sanction  the  course  pursued  by  the  judge  a  quo 
in  the  instant  case. 

Reference  to  the  record  shows  that  the  accused  in  open  court  with- 
drew his  plea  of  not  guilty  and  pleaded  ' 'guilty  as  charged,^^ 

Now,  inasmuch  as  he  was  charged  with  burglary  and  larceny, 
in  separate  counts,  his  plea  of  ''guilty"  extends  to  both  -,  and  as  he 
coiifessed  himself  guilty  of  both,  what  good  reason  is  there  for  saying 
that  sentence  for  both  could  not  be  pronounced  ?    There  is  none. 

If  it  be  permissible,  under  our  law — and  it  assuredly  is— for  an 
accused  person  to  be  indicted  as  the  defendant  has  been,  it  is  equally 
permissible  for  the  judge  to  sentence  him  accordingly  upon  conviction. 
R.  S.  Sees.  862  ;  1059. 

In  a  certain  sense  separate  counts  are  distinct  indictments  cumu- 
lated into  one,  in  order  that  they  may  be  tried  by  one  jury.  Often- 
times such  offenses  as  may  be  thus  cumulated  for  trial  and  sentence, 
are  those  that  arise  in  a  single  transaction  -,  and  should  the  accused  be 
separately  indicted  and  tried,  one  trial  might  prove  a  bar  to  the 
other,  and  the  ends  of  justice  be,  in  part,  defeated.  Is  it  not  equally 
clear  that,  if  we  should  hold  with  defendant's  counsel  that  but  one 
punishment  can  be  inflicted  under  such  dual  indictment,  the  ends 
of  justice  would  be  likewise  defeated,  and  just  to  the  same  extent  f 
We  think  so.  What  good  purpose  would  be  accomplished  by  thus  per- 
mitting^ the  cumulation  of  counts  charging  different  offenses  in  one  in- 
dictment, if  but  one  punishment  could  be  inflicted  f  None.  This 
construction  would  defeat  the  law.  We  are  of  the  opinion  that  the 
sentence  and  decree  of  the  court  are  correct,  and  same  are  affirmed. 
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No.  224. 
The  State  of  Lodisiaka  vs.  Solomon  Williams,  Jr. 

Under  the  provitions  of  Ssction  1066  R.  S.  on  the  trial  on  a  charge  of  larceny,  the  Jury,  if 
the  facts  warrant  it,  can  return  a  verdict  against  the  defendant,  "not^  guilty  of  larceny 
bat  gnilty  of  embezzlement."  Bach  a  Terdiot  is  not  In  conflict  with  Articleo  5  and  8  of 
the  Constitntion  of  1879. 

APPEAL  from  the  Elerentb  District  Court,  Parish  of  Natcliitoehes' 
Pierson,  J. 


J.  ffenry  Shtpherd^  District  Attorney  for  the  State,  Appellee  : 

.  Chargee  to  the  jnry  will  not  be  reriewad  by  the  Sapreme  Court  unless  they  were  in 
writing  and  the  defendant  excepted  thereto  at  the  time  they  were  given .  34  Ann.  1213  ; 
35  Ann.  543, 619,  770 ;  88  Ann.  497. 

.  When  an  instruction  to  the  j  ary  appears  misleading  it  it  should  be  excepted  to  at  the  time, 
in  order  to  give  the  court  below  an  opportunity  to  correct  the  ^ rroneoas  instraotion  or 
explain  or  qualify  it.  or  make  it  more  distinct.    35  A.nn.  543 ;  37  Ann.  53. 

.  For  the  purpose  of  interpretation  all  the  parts  of  a  statute  are  to  be  looked  at  together, 
and  one  part  may,  control  another.  If  possible  they  are  to  be  reconoiled.  Bishop  on 
Statutory  Grimes,  Sec.  64.  Where  the  legislative  meaning  it  plain  there  is  not  only  no 
occasion  foi  rules  to  aid  the  interpretation,  but  it  is  contrary  to  the  rules  to  employ 
them.    Sec.  72,  Bishop  on  Statutory  Crimes. 

.  Section  1056,  R.  S.,  has  received  judicial  interpretation  in  case  of  State  vs.  Poland,  33 
Ann.  1161. 

c7.  E,  Breda  and  M,  E.  Oarver  for  Defendaut  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

McEnkry,  J.  The  accused  was  indicted  by  the  Grand  Jury  of 
Natchitoches  parish  for  the  crime  of  larceny,  ''that  Solomon  William»> 
Jr.,  late  of  the  parish  of  Natchitoches,  district  and,  Stat-e  aforesaid,  on 
the  9th  day  of  January,  1888,  at  and  in  the  parish,  district  and  State 
aforesaid,  did  feloniously  steal,  take  and  carry  away,  one  beef  of  the 
cow  kind,  of  the  value  of  twenty  dollars,  the  property  of  A.  G.  Lotcher." 
He  was  convicted  of  embezzlement;  the  jury,  under  R.  S.  1056,  re- 
turned into  court  a  verdict  as  follows  :  "  We,  the  jury,  find  the  defen- 
dant not  gnilty  of  larceny  as  charged,  but  guilty  of  embezzlement,^  in 
direct  response  to  the  requiiements  of  said  section  of  the  Revised 
Statutes. 

Defendant's  counsel  contend  that  he  was  taken  by  surprise,  as  he 
was  not  informed  of  the  nature  of  the  charge  against  him  in  the  in- 
dictment, and  that  the  offense  of  which  he  was  convicted  was  of  a 
higher  grade  than  the  one  with  which  he  was  charged. 

The  defendant  was  not  taken  by  surprise,  because  he  was  bound  to 
know  the  law,  which  informed  him  that  on  an  indictment  for  larceny, 
if  the  facts  proved  warranted  it,  he  could  be  found  guilty  of  embezzle- 
ment. The  statute  under  which  the  defendant  was  convicted  is  unam- 
biguous. 


'•w 
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"  If  it  shall  be  proved  that  he  took  the  property  in  qaestion  in  any 
such  manner  as  to  be  enrrent  in  law  to  embezzlement,  he  should  not 
by  reason  thereof  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at 
liberty  to  return  as  their  verdict  that  such  person  is  not  guilty  of  lar- 
ceny, but  is  guilty  of  embezzlement,  and  therefore  such  person  shall 
be  liable  to  be  punished  in  the  same  manner  as  if  he  had  been  con- 
VTcted  upon  an  indictment  for  such  embezzlement.  And  no  person  so 
tried  for  embezzlement  or  larceny,  as  aforesaid,  shall  be  liable  to  be 
afterwards  prosecuted  for  larceny  or  embezzlement  upon  the  same 
facta." 

It  was  the  intention  of  the  law  makers  to  destroy  on  the  trial  the 
nice  technicalities  that  formerly  distinguished  the  crimes  of  larceny 
and  embezzlement,  so  that,  ae  in  this  case,  if  the  facts  established  the 
Clime  of  embezzlement,  the  defendant  could  be  convicted  of  that  crime, 
and  conversely,  as  enacted  in  the  first  part  of  the  section,  if  indicted 
for  embezzlement  he  could  be  convicted  of  larceny  in  the  degrees  men- 
tioned in  the  section. 

Defendant's  counsel  further  allege  that  the  statute  is  in  direct  con- 
flict with  Articles  5  and  8  of  the  Constitution  of  1879.  Article  5  pro- 
vides that  prosecutions  shall  be  by  indictment  or  information.  This 
was  by  indictment.  Article  8  provides  that  in  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  be  informed  of  the  nature  and 
the  cause  of  the  accusation.  He  was  informed  of  the  nature  of  the 
accusation  and  the  cause  of  the  accaaation,  fully  and  specifically  set 
forth  in  the  indictment. 

Judgment  affirmed. 


No.  225. 
The  State  of  Louisiana  vs.  Primus  Wingard. 

A  writing  of  the  following  tenor:    "Prime  Wingard,  507  I.  cot.  T.  T.  P."  is  such  in  form 
*         as  to  be  apparenUy  of  some  legal  efficacy,  and  may  serve  as  a  basis  for  a  proseoation  for 
forgery*  uttering,  etc. 
In  order  to  justify  the  admission  of  proof  to  show  in  what  the  forgery  consists,  it  was  onne- 
oessary  to  make  specific  averment  to  that  end  in  the  indictment. 

APPEAL  from  the  Second    District   Court,  Parish  of  Bienyille. 
JBocne,  J. 


J.  Henry  Shepherd,  District  Attorney  for  the  State,  Appellee : 

1.  In  any  indictment  for  forging,  uttoring,  stealing,  embezzling,  destroying  or  concealing, 
or  for  obtaining  by  false  pretenses  any  instrument,  it  shall  be  snfficieut  to  describe  each 
instnunent  by  any  name  or  designation  by  which  the  same  may  be  usually  known,  or 
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by  the  purport  thereof,  without  setting  out  any  copy  ot/m  simiU  thereof,  or  otherwiae 
describing  the  same,  or  the  yalue  thereof.    B.  S.  Section  1049. 

2.  The  essential  elementa  of  a  forgery  are:  1st.  A  writing  in  such  a  form  as  to  be  appar- 
ently of  some  legal  efficacy.  2d.  An  evil  intent  of  the  sort  deemed  f^ndulent  in  the 
mind  of  the  defendant.  3d.  A  false  making  of  such  writing.  Bishop,  C  P.,  400Crlm- 
inal  Law,  Vol.  9,  Section  593. 

3.  To  constitute  forgery  it  is  not  absolutely  essential  that  the  instrament  uttered  as  true 
should  be  one  so  well  executed  that  it  would  be  likely  to  deceive  a  person  of  ordinary 
caution,  nor  the  particular  person  intended  to  be  deftttuded.  The  true  rule  is,  did  the 
accused  make  or  materially  alter,  with  intent  to  defraud,  any  writing  which,  if  genuine, 
might  apnarently  be  of  legal  efficacy,  or  the  foundation  of  a  legal  liability.  Biah 
op's  Criminal  LaV  1,  Section  57S,  page  352;  Wharton's  Criminal  Law,  page  338 ;  State 
vs.  Ferguson,  35  Ann.  1042:  State  vs.  Ford,  38  Ann.  797. 

4.  Proof  of  part  of  a  charge  of  forgery  is  sufficient.  A  trifling  variance  between  the  proof 
and  description  are  not  deemed  material.  Waterman's  Cr.  D.,  p.  213,  Sections  196-901. 
Bspecially  where  the  substance  and  legal  effect  are  the  same.  Bishop's  C.  P.  468,  State 
vs.  Given,  32  Ann.  782 ;  38  Ann.  799. 

B,  F,  Edwards  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  0.  J.  The  defendant  was  convicted  of  forgery  and  sen- 
tenced to  two  years  at  hard  labor. 

He  complains,  on  appeal,  that  the  lower  court  erred  in  holding  that 
the  instrument  alleged  in  the  indictment  is  such  as  can  be  forged  ] 
that  said  instrument  is  complete  and  can  be  the  basis  of  legal  liability; 
and  that,  under  the  averments,  evidence  could  be  received  explanatory 
of  the  instrument. 

The  indictment  charges  that  the  accused,  on  a  day  stated,  in  ttie 
parish  named,  did  falsely  and  fraudulently  forge  and  counterfeit  a  c«r* 
tain  writing  or  paper  of  the  tenor  following,  to- wit :  Prime  Wingard 
507  I.  cot.  T.  T.  P.,  with  intent  to  defraud  C.  W.  Hanmer  •  ♦  • 
and  wilfully  and  feloniously  did  offer,  utter  and  dispose  of,  put  off  and 
publish  as  true,  a  certain  false,  forged  and  counterfeited  writing,  or 
paper,  of  the  tenor  following,  to-wit :  (as  above),  with  intent  to  de- 
fraud C.  W.  Hanmer,  he,  the  said  Primus  Wingard,  at  the  said  time, 
he  so  uttered  and  published  the  said  last  mentioned  false,  forged  and 
counterfeit  writing,  or  paper,  a  person  well  knowing  the  same  to  be 
false,  forged  and  counterfeited,  contrary,  etc. 

I. 
One  of  the  three  essential  elements  of  forgery  to  be  charged  against 
a  defendant,  is  that  what  is  averred  to  have  been  forged,  etc,  be  a 
a  writing  in  such  form  as  to  be  apparently  of  some  legal  efficacy. 
Bishop  Cr.  Pr.,  Sec.  572,  p.  352  j  Wharton  Cr.  L.,  338 ;  85  Ann.  1042 ; 
38  Ann.  797. 
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On  a  gennane  qnestion,  this  Court  recently  held  that,  certain  papers 
reading:  "Willy  Johns  has  picked  215  pounds  of  oojtton  (signed) 
Henry  Heastly,"  and  *' David  Jefferson  has  picked  852  pounds  of  cot- 
ton (signed)  Henry  Woothen,"  were  writings  of  some  legal  efficacy, 
which  could  serve  as  thct  basis  for  a  prosecutios. 

It  said ;  "  The  law  does  not  require,  in  cases  of  forgery,  that  the  in- 
strument charged  to  have  been  forged  shall  on  its  face  purport  to  be 
an  order  for  the  payment  of  money  or  delivery  of  goods.  It  is  suffi- 
cient that  the  instrument  be  one  by  the  use  of  which  money  or  goods 
can  be  obtained,'^  and  the  Court  referred  to  a  New  York  6ase,  5  Johns, 
286,  in  which  it  has  been  held  that  an  instrument  reading :  '*  Due  F. 
F.,  one  dollar,  on  settlement  this  day,"  is  one  which  can  be  treated  as 
a  note  for  the  payment  of  money.    39  Ann.  331. 

The  district  court  ruled  that  the  indictment  contains  the  essential 
elements  to  support  the  charge. 

It  is  evident  that  the  paper  mentioned  in  the  indictment  is  in  a  form 
which  apparently  has  some  legal  efficacy,  and  that  upon  it  money 
ooold  have  been  obtained^  as,  in  fact,  it  was  in  this  case.  The  court 
ruled  correctly. 

II. 

The  second  objection  is  that  the  writing  or  instrument  in  question  is 
incomplete  on  itp  face,  so  that,  as  it  stands,  it  cannot  be  the  basis  of 
any  legal  liability. 

This  objection  may  be  considered  as  involved  in  the  first,  and  the 
raling  just  made  disposes  of  it. 

III. 

The  third  objection  is  that  the  indictment  contains  no  allegation  ex- 
planatory of  the  alleged  forged  instrument  or  writing,  and  hence  evi- 
dence cannot  be  received  to  that  effect. 

The  testimony  offered  was  indispensable  to  establish  how  the  alleged 
forgery  had  been  committed.  Indeed,  it  is  impossible  to  conceive  how 
the  jury  could  have  concluded  that  the  paper  had  or  not  been  forged, 
unless  proof  had  been  adduced  to  show  what  the  paper  was,  and  in  what 
manner  it  was  originally  drawn  up. 

It  was  unnecessary  to  aver  in  the  indictment  how  the  paper  had  been 
tampered  with  and  forged. 

Forgery  may  consist  In  making  and  issuing  with  fraudulent  intent, 
etc.,  a  paper  or  writing  false  or  forged,  either  in  its  entirety  or  in  some 
significant  or  important  portion  or  part  of  it. 

In  the  instant  case,  it  was  not  pretended  that  the  whole  writing  had 
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been  forged,  bnt  simply  that  one  of  the  figures  in  tbe  number  had  been 
forged,  by  changing  it  from  1  to  5,  so  as  to  make  the  number  to  be  507 
instead  of  107. 

By  the  alteration  the  party  named  woald  have  been  entitled  to  re- 
ceive a  larger  sum  than  he  would,  had  not  the  writing  been  tampered 
with. 

It  was  legitimate  to  receive  evidence  under  the  circumstances,  and 
the  lower  court  did  not  err  in  admitting  it. 

IV. 

The  motion  in  arrest  is  based  on  the  grounds  set  forth  in  the  first 
bill  just  passed  upon.  The  second  bill  is  to  the  overruling  of  the  mo- 
tion in  arrest.  The  views  above  expressed  justify  the  action  of  the 
trial  judge  on  the  motion  in  arrest,  and  dispose  of  the  second  bill. 

Judgment  affirmed. 
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IjLi^  No.  229. 

58j9»)|  The  State  or  Louisiana  vs.  Adolphus  Banks  et  al. 

107    30^1  If,  in  a'criminal  case,  it  appears  tvom  the  whole  tenor  of  the  proceedings,  that  an  indict- 

ment  against  several  persons  therein  charged  Jointly  with  an  offense,  properly  en- 
dorsed as  against  "  A  and  als  "  was  presented  in  open  court  by  the  grand  Jury,  the 
fact  that,  in  his  minates  of  the  day  the  clerk  erroneously  copied  the  title  so  as  to  make 
it  read  as  against  "  A  "  only,  cannot  vitiate  the  proceedings. 
•  When  conspiracy  has  once  been  proved,  in  the  opinion  of  the  trial  Judge,  evidence  of  the 

acts  and  declarations  of  one  of  the  conspirators  in  the  prusecntion  of  the  common 
design  is  admissible  against  all  others.  Affirming  State  vs.  Ford,  37,  Ann.  443. 
A.n  accomplice  Jointly  accused  with  other  persons,  but  not  on  trial  and  discharged  under  a 
noUe  prosequi,  is  a  legal  or  competent  witness ;  the  fact  of  his  being  an  accomplice  can 
affect  only  his  credibility,  of  which  the  Jury  are  the  sole  Judges.  Henoe  the  trial  Judge 
cannot  be  required  to  instruct  the  Jury  to  discredit  his  testimony  unless  corroborated 
by  nnlmpeached  evidence. 
Nor  can  the  Judge  be  required  to  give  as  a  charge  the  legal  maxim  faltut  inuno,  falnu  in 
omnibiM. 

APPEAL  from  the  Sixteenth  District  Court,  Pariskof  East  Felica- 
ana.    Brame,  J. 

J.  Henry  Shepherd,  District  Attorney,  for  the  State,  of  Appellee : 

1.  The  accused  has  no  right  to  exact  a  list  of  the  State  witnesses  tc  be  produced  b  fore 
the  petit  Jury,  nor  can  the  Court  require  the  district  attorney  to 'furnish  such  a  list  as  a 
condition  precedent  to  a  trial  of  the  cause.  32  Ann.,  782.  State  ex  rel.  Wickliflii, 
39  Ann.,  847, 

2.  The  fact  that  a  witness  wan  an  accomplice  may  affect  his  credibility,  but  not  his  com> 
peteucy .  S3  Ann.,  78  ;  35  Ann.,  512.  In  the  last  case  the  law  plainly  stated  that  a  Jury 
may  convict  on  the  uncorroborated  testimony  of  an  accomplice.  There  is  no  rule  of 
Uw  requiring  the  Judge  to  charge  the  jury  that  the  testimony  of  an  accomplice  seeds 
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conflnnfttlon;  it  is  a  rale  of  practice.  25  Ano.,  5fi9,  reaffirmed  in  Stite  vs.  Cnssell,  3a 
Ann.,  138;  State  vs.  Mason,  38  Ann.,  476;  State  vs.  Crowley,  38  Ann.,  782.  Bishop 
1  vol.  C.  P.,  1169. 

3.  When  «ne  or  more  persons  are  acting  in  concert  with  the  defendant  about  the  partic- 
ular thing  in  qaestion,  all  with  a  common  object,  the  declaration  of  any  one  of  the 
others  daring  the  time  of  the  transaction,  whether  present  or  absent,  may  be  given  in 
evidence  against  the  defendant.    Bishop,  C.  P.,  Yo.  1, 1248;  35  Ann.,  89  ;  37  Ann. .  460. 

4.  Id  accord  with  the  carrent  of  the  combined  abjudications  in  reason' and  as  general 
doctrine  the  declan^ions  of  the  deceased  or  of  any  other  third  person  who  participated 
in  the  transaction,  which  ended  in  death,  when  either  they  or  some  fact,  which  th^y 
tend  to  explain,  may  be  deemed  apart  of  such  transaction  *  *  provided  that 
either  the  declaration  or  the  fact  It  would  illustrate  is  pertinent  to  the  main  inquiry. 
Bishop,  G.  P,«  626.    See  note  2,  also  1086  same. 

5.  Corroborating  cironmstanoee,  if  attainable,  should  always  be  offered  in  proof  ot 
the  evidence  of  an  accomplice,  and  courts  should  favor  the  admission  of  such 
oorroborating  evidence,     Bish.  C.  P.,  1150, 1163, 1169, 1170. 

6.  The  maxim  falsus  in  uno  falsus  in  omnibus  is  a  maxim,  not  of  law,  but  of  sound  sense, 
and  it  is  to  be  applied  or  not  by  the  jury  according  to  their  own  understauding 
of  the  troth  of  the  individual  case.     Bishop,  C.  P.,  1149. 

i.  D.  Wall  and  Chaa.  Kilboume,  for  Defendants  and  Appellants. 


The  opinion  of  the  Coart  was  delivered  by 

PocHi:,  J.  In  this  case^  in  which  Adolpl^us  Banks,  Louis  Edwards, 
Edmond  Drennels,  andPrady  Williams  had  been  indicted  for  cod- 
spiracy  and  murder;  a  nolle  prosequi  was  entered  as  to  Banks,  who 
was  afterwards  used  as  a  State  wintess,  and  ,the  trial  resulted  in  the 
acquittal  of  Prndy  Williams,  and  in  the  conviction  of  murder,  by 
an  unqualified  verdict,  of  Edmond  Drennells,  and  in  the  conviction  of 
Louis  Edwards  for  marder  without  capital  punishment. 

The  two  convicted  defendants  prosecute  this  appeal  and  urge 
numerous  complaints  for  our  examination. 

1st.  They  contend  that  the  minutes  of  the  court  fail  to  show  that 
an  indictment  was  presented  against  them  in  open  court,  because  the 
entry  in  the  minutes  on  the  subject  refers  to  an  indictment  against 
Adolphus  Bcmks  only. 

But  the  record  shows  tliat  the  indictment,  which  was  presented 
-  on  that  day,  was  entitled :  *^ State  of  Louisia/na  vs.  Adolphus  Banks 
et  dls.f'"  and  the  indictment  itself  charges  all  four  of  the  persons  here- 
*  inabove  enumerated  with  the  crime  of  murder  and  conspiracy.  This 
and  other  errors  in  the  general  confection  of  the  transcript  may  go 
a  great  way  to  prove  gross  negligence  or  glaring  incompetency  on  the 
part  of  the  clerk,  but  they  cannot  vitiate  the  proceedings,  from  the 
whole  tenor  of  which  it  appears  to  our  entire  satisfaction  that  an  in- 
dictment was  duly  presented  against  the  two  defendants  who  are  now 
47 
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appellants  before  ug,  and  that  their   complaint  in  this  particular 
is  groandless. 

2d.  The  next  complaint  inTolves  the  raling  of  the  trial  jadge  in  ad  - 
mitting  as  evidence  the  statement  by  the  State  witness^  Adolphns 
Banks,  that  Louis  Edwards  had  told  him  where  he  had  procured  the 
ax  with  which  the  homicide  had  been  committed. 

In  the  opinion  of  the  judge  the  conspiracy  for  the  perpetration 
of  the  murder  had  been  proved  against  the  two  appellants,  and 
it  appeared  that  the  statement  had  been  made  at  the  time  and  place  of 
the  homicide,  hence  it  follows  that  the  declaration  of  one  of  the  con- 
spirators in  connection  with  the  common  purpose  must  be  held  as  that 
of  all  the  others,  and  it  was  therefore  admissible  as  evidence  against 
them  all. 

In  Ford's  case,  37  Ann.  443,  this  court,  guided  by  undisputed 
authority,  formulated  the  rule  as  follows  :  ''When  conspiracy  has 
once  been  proved,  in  the  opinion  of  the  trial  judge,  evidence  of  the 
acts  and  declarations  of  one  of  the  conspirators  in  the  prosecution  of 
the  common  design,  is  admissible  against  all  the  others."  Wharton's 
Criminal  Evidence,  Sees.  698,  701 ;  United  States  vs.  Goodwin,  12 
Wharton,  469.  We  therefore  uphold  the  trial  judge  in  the  ruling  com- 
plained of. 

3d.  It  is  next  charged  as  error  on  the  part  of  the  judge  to  have 
admitted  the  testimony  of  a  witness  to  the  effect  that  Banks  had 
shown  him  the  place  where  the  homicide  had  been  committed,  and  the 
spot  where  the  body  of  the  victim  had  been  found.  The  evidence  was 
properly  admitted  to  corroborate  the  testimony  of  Banks  who 
had  already  testified.  There  is  no  force  in  the  contention  that  the  facts 
disclosed  by  that  evidence  were  res  inter  (dios  acta,  as  it  appears  that, 
at  the  time,  Banks  was  one  of  the  accused  in  the  case.  The  objection 
that  the  State  could  not  corroborate  her  testimony  before  it  was 
attacked  finds  no  sanction  in  law  or  reason.  The  parties  to  a  suit  can 
not  be  controlled  in  the  order  of  introduciDg  this  evidence.  It  was 
not  only  competent  for  the  district  attorney  to  seek,  at  any  stage  of 
the  trial,  to  corroborate  the  testimony  of  an  accomplice  who  had 
turned  State's  evidence,  but  it  was  his  duty  to  do  so,  in  compliance 
with  well  settled  jurisprudence,  and  in  justice  to  the  accused  them- 
selves, whose  counsel  were  zealous  in  their  efforts  to  prevent  a  convic- 
tion on  the  uncorroborated  testimony  of  an  accomplice,  and  this  was 
the  subject  of  their  fourth  bill  of  exception,  in  which  they  complain  of 
the  refusal  of  the  judge  to  charge  the  jury  to  give  no  faith  to 
the  statements  of  the  accomplice  implicating  other  persons  but  him- 
self, unless  he  was  therein  corroborated  by  unimpeached  evidence. 
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The  judge  very  properly  refused  the  charge  as  requested,  because  it 
was  unwarranted  by  the  laws  of  this  State ;  and  because  in  his  gen- 
eral charge  to  the  jury,  he  had  covered  the  whole  ground  in  a  manner 
fully  sanctioned  oy  criminal  jurisprudence  in  this  State  as  well  as  in 
other  commonwealths  of  the  American  Union.  He  had  charged 
as  follows:  ''The  fact  that  a  witness  was  an  accomplice  may  affect 
his  credibility  but  not  his  competency,  that  is,  he  is  a  legal  witness, 
and  ^ou  must  determine  what  credit  you  think  his  testimony  is 
entitled  to,  whether  corroborated  or  uncorroborated." 

In  these  few  clear  and  terse  utterances,  the  judge  successfully 
announced  the  whole  doctrine  as  established  in  jurisprudence,  and 
complied  at  the  same  time  with  the  rule  of  law  which  places  the  solu  - 
tion  of  4ihe  facts  in.  a  criminal  prosecutiop  within  the  exclusive  province 
of  the  jury.  Bishop,  C.  P.,  1160, 1169.  State  vs.  Mason,  39  Ann.  476 ; 
State  vs.  Prudhomme,  25  Ann.  522  5  State  vs.  Bayonne,  23  Ann.  78. 
Proffatt  on  Jury  Trials.  *  365. 

5th.  From  the  foregoing  considerations  we  conclude  that  the  trial 
judge  wa»  equally  correct  in  refusing  the  charge  requested  by  counsel 
for  the  defense  embodying  the  legal  maxim  '^falsus  in  uno,falsu8  in 
omntbus,^^  which  is  the  subject  Of  their  fifth  bill  of  exception,  and 
which  was  likewise  intended  to  affect  the  testimony  of  the  accomplice, 
Banks.  As  the  jury  were  the  sole  judges  of  the  credibility  of  the  wit- 
ness, it  was  their  right,  untrammelled  by  any  direction,  check  or 
restraint  on  the  part  of  the  court,  to  adopt  their  own  rules  or  modes 
of  testing  the  credit  to  which  the  witness  was  entitled  to,  and  of 
weighing  the  value  of  his  testimony.  Bishop,  C.  P.,  1149 ;  Whar- 
ton's Criminal  Evidence,  $  380 ;  Waterman's  Criminal  Digest,  p.  130 
No.  34. 

After  a  thorough  examination  and  minute  consideration  of  all 
the  grounds  of  error  urged  by  these  appellants,  we  reach  the  couclur 
sion  that  they  have  had  a  fair  and  impartial  trial,  and  that  they  are 
entitled  to  no  relief  at  our  hands. 

Judgment  affirmed. 


No.  237. 
The  State  of  Louisiana  vs.  Gilbert  Dorset. 

An  ol^eotloxi  to  the  effect  that  the  namea  of  peraons  who  are  enmmoned  as  tales  Jarors 
wei-e  not  written  on  ballots  and  placed  in  the  vtnire  box  and  drawn  therefrom,  bnt  that 
same  were  called  from  a  list  that  was  made  oat  and  furnished  to  the  oonnsel  by  the 
sheriff,  will  not  prevail  in  oase  it  appears  that  the  entire  list  was  exhansted  before  the 
panel  was  completed. 
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The  expreBflion  of  opinion  ivhloh  disqualifloft  a  Juror  is  a  jCa^tt,  deliberaUand  determined  one, 
and  whioli  will  not  yield  to  evidence. 

I^  is  not  proper  for  the  tiial  Judge  to  charge  that,  if  one  witness  swears  positively  to  the 
occurrence  of  a  certain  fact,  and  other  witnesses,  who  had  equal  facilltiea  of  witnessing 
it,  swear  that,  if  same  had  occurred  they  would  have  seen  it,  the  latter  must  prsvail. 
It  is  necessary  that  the  court  should  charge,  in  addition,  that  such  witnesses  exerdeed 
snoh  facilities  and  testified  that  no  such  occurrence  happened,  in  order  that  their  evi- 
dence should  preponderate. 

▲n  ohjeotfon  that  a  Juror  held  a  whispered  conversation  with  a  person  not  connected  with 
the  court,  and  in  the  presence  of  the  judge  and  the  defendant's  counsel,  cannot  avail 
the  accused  as  a  disqualification  of  the  Juror.  He  had  the  opportunity  of  requesting 
the  Judge  to  discharge  the  jury,  and  did  not,  and  his  complaint  comes  too  late,  aftor  he 
has  enjoyed  the  opportunity  of  an  acquittal. 

As  a  rule  it  is  safer  to  exclude  spirituous  liquors  entirely  from  the  use  of  the  Jury  in  a  capi- 
tal ease,  yet  if  the  proof  shows  that  no  ii^jurlotis  consequences  followed  &om  its  use, 
no  ground  is  furnished  for  the  allownnoe  of  a  new  trial. 

A  motion  in  arrest  of  Judgment  should  concisely  state  the  defects  complained  of  as  being 
patsnt  upon  the  fkce  of  the  record . 

APPEAL  from  the  Sixth  District  Court,  Parish  of  Morehouse. 
Vaughcms  J. 

J.  P.  Ma^Rson,  District  Attorney,  and  J*  Henry  Sh^heifl,  for  the 
State,  Appellee. 
Todd  d  Todd  and  Bohert  Whetstone  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  h j 

Watkins,  J.  This  appeal  is  prosecuted  from  a  verdict  convicting 
the  accused  of  murder,  and  a  sentence  to  life  imprisonment.  His 
counsel  urge  various  complaints  against  the  rulings  of  the  trial  judge, 
and  charge  that  same  were  prejudicial  to  him,  and  that  he  has  not  had 
a  fjEur  trial.    We  shall  deal  with  them  in  the  order  of  their  occurrence. 

I. 

During  the  process  of  empaneling  the  jury  the  regular  ventre  was 
exhausted  before  same  was  completed,  and  the  court  ordered  the 
sheriff  to  summon  six  tales  jurors  to  complete  the  panel. 

The  sheiiff,  haying  summoned  said  talesmen,  returned  into  court  a 
list  of  their  names,  and  from  which  list  the  call  was  proceeded  with  in 
regular  order,  commencing  with  the  first.  Ol^ection  was  urged  to  this 
procedure  by  the  defendant's  counsel  on  the  ground  that  the  names  of 
the  tales  jurors  should  have  been  deposited  in  the  venire  box  and 
drawn  therefrom.  Appended  to  the  bill  of  exceptions  is  a  statement 
of  the  trial  judge  to  the  effect  that  the  list  of  jurors  summoned  was 
exhausted  before  the  panel  was  completed.  We  have  decided  that  in 
such  event  the  accused  suffers  no  injury,  and  that  such  an  objection  is 
not  good.    35  Ann.  315^  State  vs,  Farrar. 
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II.  V 

One  of  thejarors  having  been  sworn  on  his  voir  dire  stated  that  he 
had  formed  and  expressed  an  opinion  relative  to  the  guilt  or  innocence 
of  the  accused,  that  same  was  a  fixed  opinion,  but  that  he  would  be 
governed  by  the  evidence.  Thereupon  defendant's  counsel  tendered  a 
challenge  for  cause,  and  it  was  disallowed  by  the  court.  The  judge 
assigns  that  the  juror  stated  that  he  would  disregard  his  opinion'  and 
be  governed  by  the  evidence; 

If  the  opinion  which  the  juror  entertained  was  of  such  a  character 
that  it  would  yield  to  the  evidence  adduced  pn  the  trial,  it  cannot  avail 
as  an  objection  to  his  competency.  For  it.  has  been  decided  by  this 
Court  that  '^  the  expression  of  an  opinion  which  disqualifies  a  juror  is 
a  fixed,  deliberate  and  determined  one,  which  cannot  be  changed."  35 
'Ann.  317,  State  vs.  Farrar. 

The  opinion  of  the  juror  in  question  may  be  said  to  have  been  a 
fixed  or  decided  opinion,  but  not  an  unyielcUrhg  and  determined  one.  It 
is  not  pretended— judging  by  the  recitals  of  the  defendant's  bill  of  ex- 
ception— that  the  opinion  of  the  juror  was  formed  from  hearing  the 
witnesses'  testimony,  or  statements,  and  it  must,  therefore,  have  been 
ounded  upon  rumor,  and  could  not  have  been  a  determined  opinion, 
Buch  as  would  be  disqualifying. 

Furthermore,  it  does  not  appear  that  the  particular  juror  in  question 
eat  upon  the  jury  of  trial,  or  tliat  the  defendant's  peremptory  chal- 
lenges had  been  already  exhausted  when  the  objection  was  urged.  35 
Ann.  315,  State  vs.  Farrar. 

III. 

On  the  conclusion  of  the  trial  the  defendant's  counsel  requested  the 
court  to  charge  the  jury  that,  where  one  witness  swears  positively  to 
a  fact,  and  other  witnesses,  who  were  present  and  had  equal  facilities 
of  seeing  the  transaction,  swear  that  if  the  same  had  occurred  they 
would  have  seen  it,  the  testimony  of  the  latter  is  entitled  to  equal 
weight  as  that  of  the  former,  and  should  have  as  much  force.  This 
charge  was  declined  by  the  judge. 

The  counsel  admit  the  force  of  the  rule  that,  when  one  witness 
swears  positively  to  a  certain  fact  and  other  witnesses  swear  that  they 
did  n6t  see  the  occurrence,  the  testimony  of  the  former  will  be  con- 
sidered as  outweighing  that  of  the  latter.  The  reason  for  the  rule  un- 
doubtedly is  that  the  one  is  positive  and  the  other  negaUve  testimony. 
But  they  insist  that  we  have  recently  announced  a  doctrine  that  is 
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compatible  with  their  theory,  and  not  at  all  iDcoDsiatent  with  the  rale 
jnst  stated,  and  they  cite  our  opinion  in  State  vs.  Chevalier,  86  Ann' 
84. 

In  that  case  we  employed  this  language,  viz :  '^  The  rule  is  that  where 
one  witness  swears  positively  that  he  saw  and  heard  a  fact,  and  an- 
other, who  was  present,  merely  swears  that  he  did  not  see  it,  and  the 
witnesses  were  equally  faith-worthy,  the  general  principles  would,  in 
ordinary  cases,  create  a  preponderance  in  favor  of  the  affirmative, 
when  the  positive  can  be  reconciled  with  the  negative  without  violence 
or  constraint. 

"  Evidence  of  a  negative  character  may,  under  particular  circum- 
stances, not  only  be  equal  but  superior  to  positive  evidence.  This 
must  always  depend  upon  the  question  :  Whether  the  negative  testi- 
mony can  be  attributed  to  inattention,  error  or  defect  of  memory,  and 
whether  the  witnesses  had  equal  means  and  opportunities  for  ascer- 
taining the  facts  to  which  they  testify,  and  exercised  the  same?  "  (The 
italics  are  those  of  the  writer.) 

Conceding  the  force  of  the  rule  and  the  foregoing  qualification, 
taken  together,  and  the  requested  charge  was  not  a  permissible  one, 
because  it  was  not  formulated  within  its  compass  and  pursuant  to  its 
provisions.  Defendant's  counsel  simply  requested  the  court  to  charge 
that,  if  one  witness  swears  positively  to  the  occurrence  of  a  certain 
£Ehct,  and  other  witnesses,  who  had  equal  facilities  of  witnessing  it, 
state  that  if  same  had  occurred  they  would  have  seen  it.  This  was 
not  sufficient.  They  should  also  have  stated  furtherjth at  such  witnesses 
exercised  such  facilities,  and  testified  that  no  such  occurrence  took 
place.  For  it  does  not  suffice  that  they  had  the  opportunity  to  see, 
but  did  not )  that  they  were  present,  but  did  not  have  their  attention 
attracted  to  it.  These  arc  merely  negative  averments,  and  such 
evidence  is  negative,  and  does  not  preponderate  ovei,  and  is  not 
entitled  to  equal  weight  with  the  positive  testimony  of  a  single  wit- 
ness. The  mere  fact  of  persons  being  present  upon  the  happening  of 
a  transaction,  and  having  an  opportunity  to  witness  it,  and  who, 
thereupon,  state  that  if  such  a  transaction  had  occurred  they  would 
have  seen  it,  is  not  equivalent  to  saying  that  they  exercised  the  oppor- 
tunity presented  and  that  no  such  an  occurrence  transpired.  The 
charge  requested  was  an  improper  one. 

IV. 

An  application  for  a  new  trial  was  made  on  the  gprounds,  viz : 

First — That  while  the  trial  was  in  progress,  and  after  some  of  the 
jurors  had  been  sworn,  one  of  them  held  a  whispered  conversation 
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with  a  person  not  connected  with  the  court,  and  with  whom  he  had  no 
right  to  converse. 

Second — The  jury  were  allowed  to  indulg  ein  spirituous  liquors  "dur- 
ing the  trial  of  the  case." 

The  motion  was  reflised.  and  defendants  reserved  a  bill  of  excep- 
tions. 

1.  On  the  trial  of  the  motion  it  was  stated  by  the  deputy  sheriff,  as 
a  witness  for  the  accused,  that  he  saw  a  person,  not  connected  with 
the  court,  engaged  in  a  whispered  conversation  with  one  of  the  jurors 
who  had  been  sworn,  and  that  he  ordered  him  away  immediately. 
This  occurred  while  the  juror  was  sitting  in  the  jury-box,  and  in  the 
presence  of  the  court. 

From  this  statement  it  does  not  appear  that  the  juror  was  guilty  of 
any  improper  conduct.  He  did  not  invite  the  conversation,  nor  par- 
ticipate in  it.  This  occurrence  took  place  in  the  immediate  presence 
of  the  court.  It  was  admitted  by  one  of  defendant's  counsel,  in  the 
course  of  the  argunient  here,  that  he  observed  it  at  the  time  it  hap- 
pened, and  that  he  made  no  objection  to  the  court,  and  did  not,  on 
that  account,  request  that  the  jury  be  discharged.  It  is  quite  firmly 
settled  that  an  objection  to  the  qualification  of  a  juror  must  be  taken 
advantage  of  seasonably  to  be  of  avail  to  the  accused,  and  this  rule 
may  be  wisely  extended  to  an  objection  to  the  conduct  of  a  juror  in 
this  regard.  The  counsel  had  an  opportunity  of  tendering  a  season- 
able objection  to  further  proceeding  with  the  trial,  before  that  jury, 
and  did  not ;  consequently,  his  complaint  comes  with  indifferent  grace 
after  he  has  taken  the  chance  of  an  acquittal  by  the  jury  as  consti- 
tuted. 

2.  On  the  other  branch  of  tlie  motion  the  same  witness  testified 
that  he  asked  the  judge  if  there  was  any  impropriety  in  giving  the 
j  urors  a  drink  of  whisky,  as  they  said  thev  were  cired,  and  wanted  it 
and  he  replied  there  was  none. 

He  states,  further,  viz :  "  I  had  deputy  sheriff,  Taylor,  to  take  a  pint 
bottle  of  whisky  to  their  room.  The  judge  told  me  not  to  let  them 
have  enough  to  become  intoxicated.  The  one  pint  is  all  that  I  know 
of." 

Was  this  a  misdirection,  or  misdiscretion  of  the  trial  judge  f  It  does 
not  appear  from  the  motion  or  the  evidence  adduced  on  the  tiial 
thereof  that  this  occurrence  happened  after  the  trial  and  during  the  de- 
liberaUons  of  the  jury  upon  their  verdict;  but,  we  understand  that  it 
is  specifically  laid  "during  the  trial  of  the  case." 

It  was  undoubtedly  the  duty  of  the  judge  to  see  to  it  that  the  com- 
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fort  of  the  jarors  was  provided  for,  as  well  as  their  subsistence.  In 
this  instance  the  representation  was  made  to  him  that  the  members  of 
the  jury  had  said  they  were  tired  and  wanted  a  drink  of  whisky,  and 
then  only  a  pint  was  famished  them.  Oar  predei^ssors  have,  under 
exceptional  circumstances,  permitted  liquors  to  be  furnished  to  the 
jury  durmg  a  trial  that  was  protracted.  State  vs.  Gaulfield,  23  Ann. 
148. 

In  that  case  it  was  justly  observed  by  the  court  that  *'  though  we 
would  be  far  from  encouraging  the  practice  in  jurymen  of  taking  an 
enemy  intotheir  months  to  steal  away  their  brains,  yet  we  must  recog- 
nize the  fact  that  alcohol  has  its  use  in  case  of  exhaustion  and  illness." 

That  sentiment  is  particularly  applicable  here. 

In  that  case,  as  in  this,  the  whisky  was  furnished  to  the  jury  during 
the  trial.  The  court  say :  ^^  It  does  not  appear  that  any  liquors  were 
furnished  to  the  jury  after  they  retired  to  consider  their  verdict." 
The  court  declined  to  grant  a  new  trial. 

While  it  is  true,  as  stated  in  Stiate  vs,  BrunettOj  13  Ann.  45,  that  **the 
safer  rule  is  to  exclude  spirituous  liqaors  entirely  from  the  use  of  the 
jury  in  capital  cases,  and  so  I  understand  the  current  of  decisions  to 
tend,"  yet,  in  this  particular  instance,  no  apparejit  ir^rious  oonae- 
qnencea  flowed  from  the  use  of  the  modicum  of  whisky  that  was  sup- 
plied during  the  progress  of  the  tried,  and  it  furnishes  no  ground  to  dis- 
turb the  judge's  ruling. 

V. 

The  motion  in'arrest  of  judgment  is  altogether  wit&out  merit,  be- 
cause it  mentions  no  defect  of  any  kind  that  is  patent  on  the  face  of 
the  record. 

Judgment  affirmed. 


No.  281. 
The  State  of  Louisiana  vs.  Robert  Hoyer. 

A  description  in  an  indictment  for  larceny  of  tbe  property  stolen,  as  '^some  bottled  beer,  of 
the  yalne  of  two  dollars  and  fifty  cents,"  is  insufficient,  and  being  a  matter  of  snbstance, 
a  motion  in  arrest  of  Judgment  will  be  sustained.  ' 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
HicJcSy  J. 

J.  Henry  Shepherd,  District  Attorney,  for  the  State,  Appellee : 

The  tendency  of  modern  Jurisprudence  is  to  relax  the  strict  technical  loles  of. the  common 
law  and  look  rather  to  substance  than  forms,  to  ideas  rather  than  words.    32  Ann.  335. 
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"  The  object  to  be  gained  by  the  deBcription  of  the  stolen  things,  namely,  to  individualize 
transaction,  will  Indicate  how  definite  it  should  be.'*  It  is  to  enable  the  court  to  see 
from  it  that  the  things  are  in  law  subjects  of  larceny.    Bishop  C.  P.  762. 

Goods  charged  to  have  been  stolen  must  be  described  with  certainty  to  a  common  intent— 
that  is  with  such  oertaintiy  as  will  enable  a  jury  to  say  that  the  goods  proved  to  have 
been  stolen  are  the  same  as  these  charged  in  the  indictment.    Waterman,  C.  D,,  p.  367, 

section  166. 

» 

Larhd  <&  Land,  for  the  Defendant  and  Appellant  \ 


The  opinion  of  the  Court  was  delivered  by 

McEkert,  J.  The  indictment  against  defendant  charges  him  with 
having,  on  the  24th  day  of  December,  1887,  in  the  pariah  of  Caddo, 
feloniously  stolen  ''some  bottled  beer,  valued  at  two  dollars  and  fifty 
cents,  the  property  of  Bovida  &  Jurggler."  This  is  all  the  description 
.  and  designation  of  the  stolen  property.  It  is  insufficient.  A  minute 
and  detailed  description  of  the  property  stolen  is  not  required,  but 
there  must  be  such  a  description,  numerically  and  specifically,  as  to 
individualize  the  property  wit}i  legal  certainty  so  that  the  jury  can  de- 
termine whether  the  property  proved  to  have  been  stolen  is  the  same 
as  that  described  in  the  indictment^  thus  enabling  the  defendant,  iu 
case  of  acquittal  or  conviction,  to  plead  the  same  to  a  subsequent  in- 
dictment relating  to  the  same  property. 

The  defect  in  the  indictment  being  one  of  substance,  the  motion  in 
arrest  of  judgment  was  properly  sustained.  10  Ann.  BO  ]  30  Ann.,  p. 
1242 ;  21  Ann.  p.  442. 

Judgment  affirmed. 


No.  282. 
The  State  of  Louisiana  vs.  Joseph  Adam. 

The  Btate  attorney  Is  the  representative  ef  the  public  and  the  legal  adviser  of  the  srand 
Jiiry,  who  have  a  right  to  call  npon  him  for  advice  on  qaestions  of  law  and  procedure 
Although  he  has  no  right  to  influence  or  direct  them  in  their  finding,  or  express  any 
opinion  on  questions  of  fact,  he  may  assist  them  in  their  labors.  Surely,  his  telling 
witnesses  to  state  to  the  Jury  all  they  know,  is  no  improper  interference. 

The  constitutional  provision  which  guarantees  to  an  accused  the  right  to  compulsory 
process  is  not  a  dead<letter,  and  must  be  enforced. 

Under  a  proper  showing  for  a  continuance,  on  the  ground  of  the  absence  of  a  material 
witness,  the  trial  must  be  postponed. 

Sufficient  assistanoe  must  be  afforded  an  accused  to  procure  his  witnesses.  When  it  does 
not  clearly  appear  that  such  was  civen  him  in  a  capital  case,  the  accused  is  entitled  to 
the  benefit  of  the  doubt. 


APPEAL    from  the  Twenty-first  District    Court, 
Martin.    Mauton,  J. 


Parish  of   St. 


40  745 

107  026 
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116  401 
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J.  Henry  Shepherd,  District  Attorney,  for  the  State,  Appellee. 
JBdward  Simor^  for  Defendant  and  Appellant. 

The  opinion  of  the  Court  was  delivered  by 

Bermude;Z;  C.  J.,  On  a  conviction  of  murder,  without  capital 
punishment,  the  defendant  was  sentenced  for  life,  to  hard  labor. 

On  appeal,  he  complains  that  the  lower  court  erred,  let.  in  over- 
ruling his  motion  to  quash;  2d,  in  refusing  an  application  for  a 
continuance,  and,  3d,  in  allowing  certain  testimony. 

I. 

The  motion  to  quash  rests  upon  the  ground  that  the  district  attorney 
was  present  before  the  grand  jury  during  a  part  of  the  examination  of 
the  witnesses. 

Conceding  that  a  motion  to  quash  can  be  predicated  on  such  ground, 
there  is  nothing  to  show  that  the  district  attorney  was  present  at  their 
deliberations,  took  any  part  therein,  or  influenced  or  directed  them  in 
their  finding.  It  appears  that  he  merely  told  one  or  two  of  the  wit- 
nesses to  state  to  the  grand  jury  what  they  knew  about  the  case. 

The  district  attorney  is  the  representative  of  the  public  and  the 
legal  adviser  of  the  grand  jury.  They  have  a  right  to  call  upon  him 
for  assistance  as  to  the  mode  of  proceeding  and  on  questions  of  law, 
although  it  is  undeniable  that  it  would  be  unlawful  for  him  to  partici- 
pate in  their  counsel  and  express^opinions  on  questions  of  fact.  It 
would  not  be  illegitimate  for^him  to  asoist  them  in  the  examination  of 
witnesses,  so  as  to  elicit  from  them  the  material  or  essential  facts  on 
which  the  prosecution  necessarily  rests. 

The  custom  is  one  of  long  standing.  It  prevails  in  other  sister 
States,  and,  as  a  conservative  measure,  it  should  not  be  interfered 
with  in  the  absence  of  express  legislative  prohibition.  Bishop  on  Cr. 
Pr.  par.  861,  696;  Davis'  Prac.  1^26. 

II- 

The  second  ground  ot  complaint  will  now  be  considered. 

The  application  rests  on  the  fact  of  the  absence;  on  the  day  of  trial, 
of  an  alleged  material  witness,  residing  in  another  parish,  ordered  to 
be  summoned,  and  concerning  whom  no  return  had  been  made. 

It  appears  that  some  seven  days  before  that  fixed  for  the  trial,  th<^ 
defendant  offered  a  petition,  verified  by  his  oath,  setting  forth  material 
facts  expected  to  be  proved  by  a  witness  residing  in  an  adjoining 
parish,  praying  that  he  be  summoned  to  testify. 

On  the  day  fixed  for  the  trial  the  witness'  name  was  called,  but  the 
witness  did  not  answer.  The  sheriff  of  the  parish  of  the  residence, 
to  whom  the  subpoena  had  been  directed,  had  made  no  return. 
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Thereupon  the  defendaDt  moved  for  a  contiDuance,  based  on  his 
afida/vii,  which  establishes  the  material  facts  which  he  expected  to 
prove  by  the  absent  witness,  which,  if  proved,  might  have  supported 
a  case  of  self  defence ;  next,  dae  diligence;  further,  his  inability  to 
prove  the  same  facts  by  any  other  knomn  witness,  and,  last,  that  the 
summons  which  had  been  regularly  issued  to,  had  not  been  returned 
by,  the  sheriff  of  the  parish  of  the  residen'ca  of  said  witness. 

The  District  Court  overruled  the  motion,  substantially,  on  the 
grounds :  that  the  accused  had  not  given  proper  directions  as  to  the 
whereabouts  of  the  witness,  averring  only  that  he  is  informed  that  he 
is  on  the  Hope  plantation  in  Iberia  ^  that  it  is  to  the  knowledge  of  the 
court  that  said  witness  is  not  there,  and  that  he  is  absent  from  and 
beyond  the  process  of  the  court ;  that  the  defendapt  has  not  shown 
the  .due  diligence  required  by  law,  particularly  when  more  than 
ordinary  opportunity  had  been  given;  that  the  defendant  does  not 
fiwear  that  the  facts  alleged  as  material  cannot  be  proved  by  any  other 
witness,  but ,  simply  that  he  knows  of  pone,  when  it  appears  in  the 
record  of  this  case  that  several  .other  witnesses,  summoned  by  him  on 
preliminary, examination,  have  testified  to  identically  the  same  facts ; 
that  it  is  evident,  from  all  the  circumstances,  that  delay  is  the  object 
of  the  motion ;  that  no  showing  is  made  to  induce  the  belief  that  the 
attendance  of  the  witness  at  a  future  day  can  be  procured,  and  that 
th&  witness  may  never  more  be  seen. 

It  will  suffice  to  say  that  the  accused  gave  the  only  direction  possi- 
ble, under  the  circumstances,  when  he  stated  the  name  of  the  planta- 
tion on  which  he  had  been  informed  that  tht  witness  resided ;  that 
the  knowledge  which  the  court  claimed  to  have,  that  the  witness  was 
not  at  tliat  place,  but  is  beyond  the  process  of  the  court,  is  not  defined, 
and  may  have  been  acquired  on  some  misinformation,  not  stated, 
which  the  accused  had  no  opportunity  to  contradict;  that  this  knowl- 
edge is  not  such  in  itself,  under  the  circumstances,  as  can  overthrow 
the  presumption  of  verity  which  attaches  to  defendant's  afidavit;  that 
it  is  not  perceived  in  what  respect  the  accused  could  have  shown  more 
diligence ;  that  it  was  sufficient  for  the  accused  to  swear  that  he  knew 
of  no  other  witness  who  could  prove  the  same  facts;  that  the  right  of 
the  trial  judge  to  question  the  truthfulness  of  the  affidavit  of  the 
accused  in  the  manner  attempted,  is  more  than  doubtful ;  that  if,  as 
stated,  other  witnesses  at  the  preliminary  examination  had  testified  to 
the  same  purport,  it  is  not  impossible  that  such  witnesses  may  have 
since  died  or  disappeared  for  parts  unknown  ;  that  there  is  nothing  to 
show  that  the  object  of  the  defendant  was  to  obtain  further  delay,  and 
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that  his  expectation  to  procure  the  attendance  of  the  witness^  at  any 
subsequent  time,  is  sufficiently  established. 

It  may  be  added,  that  it  is  at  least  a  possibility  that  the  sheriff  of 
the  parish  of  the  residence  of  the  witness,  to  whom  the  subpoena  had 
been  issued,  hud  served  it  and  had  not  had  time  to  make  a  return,  or 
had  not  done  so  for  some  good  reason.  The  accused  was  entitled  to 
know  of  such  retarn,  and  in  the  absence  thereof,  could  not  be  driven 
to  a  trial.  ' 

The  constitutional  guarantee  to  an  accused  of  a  light  to  compulsory 
process  for  the  attendance  of  his  witnesses,  is  not  to  be  trifted  with. 
It  is  not  a  dead-letter,  and  must  be  enforced. 

Considering,  as  we  do,  that  the  defendant  was  entitled iio  a  continu- 
ance to  procura  the  attendance  of  the  witness,  and  that,  if  the  facts 
stated  in  the  a^dcmt  had  been  established  by  him,  it  is  plausible  to 
conjecture  that  the  jury,  in  the  absence  of  outbalancing  evidence, 
might  have  returned  a  different  verdict,  we  apprehend  that  the  ac- 
cused has  not  had  the  fair  and  impartial  trial  to  which  he  is  by  law 
entitled,  and  that  it  is  our  duty  to  extend  the  relief  sought. 

It  is  settled  that  where  it  is  doubtful  that  an  accused,  charged  with 
a  capital  offence,  was  afforded  sufficient  assistance  to  procure  his 
witnesses,  he  is  entitled  to  the  benefit  of  such  doubt.    State  vs.  Boit 
reaux,  31  Ann.  188. 

There  is  no  necessity  for  expressing  an  opinion  on  4ihe  third  ground 

of  complaint. 

lU. 

It  is,  therefore,  ordered  and  decreed  that  the  verdict  of  the  jury 
and  the  judgment  and  sentence  upon  it  be  annulled  and  reversed,  and 
that  this  case  be  remanded  to  the  lower  court  for  further  proceedings, 
according  to  law. 


No.  233. 
The  State  of  Louisiana  vs.  Pat  Pate. 

Under  the  provisions  of  Section  1&34  of  the  Ke vised  Statntes  of  1870  a  district  jadge  has  the 
discretioDary  power  to  adjourn,  by  a  written  order  to  the  sheriff,  a  le^^lar  term  of  the 
conrt,  to  any  day  preceding  the  next  regular  session,  as  he  thinks  proper ;  and  to  reqnire 
the  attendance  of  jurors  accordingly. 

Under  the  effect  of  such  an  order  the  first  day  of  the  actual  session  becomes  the  first  day  of 
the  regular  jury  term  for  that  mcmth,  within  the  contemplation  of  Section  6  of^ct  44 
of  1877,  requiriog  that  the  Grand  Jury  be  drawn  on  the  first  day  of  the  regular  term. 

A  Grand  Jury  thus  drawn  is  a  legal  body,  and  a  motion  to  quash  an  indictment  pre- 
sented by  that  body,  on  the  ground  of  illegality  in  the  organization  thereof,  caa&ot  pre- 
vaU. 


fsrw^ 
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APPEAL  from  the  Tenth  District  Court,  Parish  of  De  Soto. 
HaU,J. 

J.   Henry  Shepherd^   District  Attorney,  and  J.  O,  Pugh^   District 
Attorney,  for  the  State,  Appellee. 

E.  TT.  Sutkerlin,  C.  }f.  Pegues  and  J.  B,  iea,  for  Defendant  and  Ap- 
I>ellant.  •       / 


The  opinion  of  the  Court  was  delivered  by 

PocHfi,  J.  This  appeal,  which  was  taken  from  a  conviction  of  man- 
slaughter under  an  indictment  for  murder,  presents  but  one  point  for 
review. 

Before  trial  the  accused  moved  to  quash  the  indictment  on  the 
ground  that  the  Grand  Jury  which  had  presented  it  had  not  been  le- 
gally organized. 

The  alleged  illegality  is  drawn  from  the  following  incident :  On  the 
3d  day  of  February,  1888,  the  judge  issued  a  written  order  to  adjourn 
the  regularterm  of  the  court,  which  had  been  fixed  according  to  law 
for  the  first  Monday,  to  the  second  Monday  of  that  month,  and  to  re- 
qtdre  the  attendance  of  the  jurors  drawn  for  that  term,  in  accordance 
with  the  adjourned  session  of  the  court. 

The  term  was  held  Id  pursuance  of  the  adjournment,  and  the  Grand 
Jury  was  organized  on  the  first  day  of  the  session,  which  begun  on  the 
13th,  which  was  the  second  Monday  of  February. 

The  contention  is  that  the  order  of  adjournment  was  illegal,  because 
it  was  issued  without  sufficient  or  legal  reason,  and  that  in  conse- 
quence thereof  the  Grand  Jury  was  not  empanelled  on  the  first  day  of 
the  term,  and  was  not  drawn  from  a  venire  of  jurors  serving  for  the 
week  for  which  they  had  been  drawn,  as  required  by  law. 

The  judge  relies,  as  authority  for  his  action  in  the  premises,  on  Sec- 
tion 1934  of  the  Revised  Statutes,  which  reads  as  follows : 

"  In  case  the  judge  should  not  appear  on  the  first  day  of  any  term, 
the  sheriff,  or  in  the  event  of  his  sickness,  death,  resignation,  absence, 
inability  or  failure  to  act,  the  coroner,  shall  adjourn  the  court  from 
day  to  day  for  not  more  than  three  days.  The  judge  may  also,  by 
written  order  directed  to  the  sheriff,  adjourn  the  court  to  such  day  pre- 
ceding the  next  regular  session  as  he  may  think  proper." 

But  defendant's  counsel  argues  that  under  a  proper  construction  of 
both  paragraphs  taken  together,  the  written  order  of  adjournment  by 
the  judge  must  be  justified  by  a  reason  expressed  in  the  order,  or  sub- 
sequently given  when  called  for. 
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The  argument  finds  no  sanction  in  the  words  of  the  Statute.  The 
first  clause  contemplates  an  adjournment  hy  the  sheriff  in  the  absence 
of,  and  without  anj  order  from,  the  judge,  the  absence  of  the  latter 
being  the  reason  for  the  adjournment.  The  second  clause  provides 
for  an  adjournment  of  the  term  by  means  of  a  written  order  emanat- 
ing from  the  judge,  whether  present  or  absent,  at  his  discretion,  and 
without  being  required  to  give  any  reasons.  Barring  the  limit  to  the 
adjourned  term,  which  must  b^  to  a  day  preceding  the  next  regular 
session,  the  discretion  which  the  law  vests  in  the  judge  is  unqualified, 
and  no  interference  with  its  exercise  can  be  tolerated  on  the  part  of 
litigants  by  way  of  pleading. 

Abuse  of  such  power  by  a  judge  must  be  remedied  by  other  modes, 
for  which  adequate  provisions  are  afforded  by  the  Constitution  and 
laws  of  the  State. 

As  the  order  was  sanctioned  by  law,  it  had  its  legal  eftects,  one  of 
which  was  to  legalize  the  session  of  the  court  which  begun  on  the  2nd 
Monday  of  the  month. 

The  first  day  of  that  session  was  the  first  day  of  the  February  term 
within  the^scope  and  requirement  of  Section  6  of  Act  No.  44  of  1877, 
which  provides  that  the  Grand  Jury  must  be  drawn  and  organized  on 
the  first  day  of  the  regular  jury  term  of  the  court. 

This  conclusion  is  not  only  sanctioned  by  the  text  of  the  law,  but  it 
is  fully  wairanted^by  authority. 

In  Bringer's  case,  14  Ann.  461,  this  Court,  in  dealing  with  a  germane 
question,  held: 

''  The  court  was  not  in  session  the  first  and  second  weeks.  These 
jurors  did  not  serve,  or  even  attend  court  during  that  time ;  and  the 
district  judge  properly  held  that,  in  contemplation  of  law,  the  first 
week  of  the  actual  session  of  court  was  that  during  which  the  jurors 
first  enlisted  had  to  attend  court  and  serve  in  that  capacity." 

The  foregoing  considerations  lead  to  the  logical  conclusion  that  the 
Grand  Jury  which  returned  the  indictment  under  which  appellant  was 
tried  was  a  legally  organized  body,  and  that  the  district  judge  com- 
mitted no  error  in  overruling  his  motion  to  quash  the  bill. 

Other  points  were  made  below,  but  are  not  pressed  on  appeal,  and 
hence  they  are  considered  as  abandoned. 

Judgment  a£Qrmed. 
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No.  222. 
The  State  of  Louisiana  vs.  Elbert  Wilson. 

It  ie  not  miscondnot  on  the  part  of  a  Jury  to  procure  and  read  law-books  (^fter  they  have  oon< 
claded  their  deliberations,  and  decided  upon  their  verdict,  althoagh  It  has  not  been  form- 
ally rendered  in  open  court. 

Beoaose  inartificial  expressions  and  words  are  employed  in  framing  a  verdict  by  the  Jury, 

t  the  same  will  not  be  annulled  and  set  aside,  if  same  are  sufficient  in  terms  to  reasonably 
convey  the  idea  intended. 

The  rule  idem  eonane  is  applicable. 

APPEAL  from  the  Third  District  Court,  Parish  of  Lincoln. 
Barkaddle,  J. 

J.  Henry  Shepherd^  District  Attorney,  for  the  State,  Appellee : 

1.     There  is  no  law  requiring  verdicts  to  be  in  writing.    8  B.,  31  Ann.  96 ;  33  Ann.  854 ;  33 

Ann.  1414. 
9.     The  law  does  not  require  Jurors  to  be  philologists.    All  that  law  requires  is  their  ability 

to  appreciate  the  facts  and  to  apply  the  law.    Wnen  they  have  done  that  and  expressed 

their  sense  in  an  intelligible  and  unequivocable  form  the  law  is  satisfied.    31  Ann.  96 ; 

32  Ann.  8M ;  33  Ann.  855. 

3.  A  written  verdict  badly  spelled,  which  would  otherwise  leave  Its  true  meaning  in  doubt, 
has  all  its  doubts  removed,  and  is  controlled  by  the  language  used  by  the  clerk  when 
reading  the  said  verdict  in  the  presence  of  the  Jury,  and  Is  conclusive  of  what  the  true 
verdict  is,  and  that  it  is  in  accordance  with,  and  fully  supports,  Ihe  sentence.  83  Ann. 
854;  33  Ann.  1414. 

4.  A  verdict  wiQ  not  be  set  aside  because  there  are  law-books  in  the  room  in  which  the  Jury 
retired  to  deliberate,  where  there  is  no  proof  that  the  books  were  read  and  examined  by 
the  Jury.    Stote  vs.  Farmer,  38  Ann.  809 ;  23  Ann.  678. 

5.  It  is  not  essential  to  embody  in  the  verdict  the  name  of  the  accused  or  to  insert  the  of- 
fense charged.    State  vs.  Tanek,  SO  Ann.  833 ;  31  Ann.  717 ;  84  Ann.  370. 

B.  B,  Kiddy  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  The  indictment  charges  that  the  defendant  did  "fel- 
oniously and  of  his  malice  aforethought,  with  a  dangerous  weapon,  to 
wit,  a  pistol,  shoot  J.  W.  Davis,  with  intent  to  kill  and  murder  him.' 

Having  been  tried,  convicted  and  sentenced  to  imprisonment  in  the 

penitentiary,  he  has  appealed,  and  rests  his  claim  to  relief  on  two 

bills  of  exception,  a  motion  in  arrest  of  judgment,  and  an  assignment 

cd  error  in  this  Court. 

I. 

After  conviction  the  accused  claimed  a  new  trial  on  the  ground  that 
the  jury  had  been  guilty  of  misconduct,  to  his  prejudice,  in  this,  viz  : 
that  "during  their  deliberations  upon  their  verdict"  they  obtained  and 
examined  a  law.* book  and  consulted  the  same  with  reference  to  the 
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case,  aad  that  this  nusconduot  on  their  part  vitiates  the  verdict.  An- 
nexed to  the  defendant's  bill,  and  brought  up  with  it,  is  the  testimony 
of  the  deputy  sheriff,  who  states  that  the  jury  had  a  law-book  in  their 
hands  prior  to  bringing  in  their  verdict,  but  he  did  not  know  whether 
they  examined  it  or  not. 

He  further  states  that)  this  was  subsequent  to  their  having  been 
charged  by  the  court,  and,  also,  subsequent  to  the  time  when  they  had 
informed  him  that  they  had  found  a  verdict,  and  requested  him  to  in- 
form the  court. 

If  the  jury  had  already  concluded  their  deliberations  and  decided 
upon  the  verdict  they  were  jbo  render  to  the  court,  their  examination  of 
a  law-book  subsequently  did  not  in  any  manner  affect,  or  impair  it,  and 
it  was  not  misconduct  on  their  part,  and  the  rights  of  the  accused  were 
not  prejudiced.    35  Ann.  970,  96. 

II. 

The  motion  for  a  new  trial  having  been  overruled,  the  defend  sought 
to  arrest  the  judgment  on  the  ground  that  the  verdict — which  was  re- 
duced to  writing — is  null  and  void,  because  it  is  vague,  uncertain  and 
illegal  in  form }  not  in  accordance  with  the  written  instructions  of  the 
court ;  and  not  responsive  to  the  charge  in  the  indictment,  or  '^  any 
charge  of  crime  known  to  the  law,"  and  it  cannot,  therefore,  be  en- 
forced. 

The  indictment  is  brought  up  in  the  original,  and  thereupon  is  in- 
dorsed the  verdict  of  tlie  jury,  which  is,  ipsissimis  verbis,  viz : 

'*  We,  the  jury,  find  the  accused  guilty  with  and  assault  by  sat- 
inge  with  intent  to  murder.  L.  £.  Richabds,  Foreman.'' 

There  is  special  complaint  made  of  the  phraseology  as  being  vague 
and  uncertain,  and  our  attention  has  been  directed  to  the  words  '*with 
and  assault,"  and  **sutinge,"  as  illustrative. 

It  is  clear  to  our  minds  that  tlie  idea  the  jury  intended  to  convey  by 
the  former  was,  that  they  found  the  prisoner  guilty  of  an  assauit  with 
intent  to  murder,  and  only  clothed  that  idea  with  inartificial  verbiage. 

Among  the  different  forms  of  verdict  which,  the  judge  directed  the 
jury  they  might  render,  is  the  one  following,  to  wit :  *•  We,  the  jury, 
find  the  prisoner  guilty  of  an  assault  with  intent  to  murder.'' 

The  latter  word  ''sutinge"  is  undoubtedly  a  lapsus  penwB,  and  the 
result  of  accident,  or  inadveitence,  and  was  intended  to  have  been 
written  shooting.  It  appears  from  a  bill  of  exceptions  reserved  by  the 
district  attorney  that,  when  the  verdict  was  first  returned  into  court  and 
read,  he  discovered  there  was  some  ambiguity,  or  uncertainty  in  its  lan- 
guage, and  requested  the  court  to  direct  the  jury  to  retire  and  bring  in  a 
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plain  and  responsive  veidict.  This  request  was  declined  by  the  judge, 
who  assigned  the  following  reasons  for  so  doing,  viz:  "The  court  consid- 
ered the  verdict  responsive  ^d  intelligible.  When  reading  the  ver- 
dict the  clerk  hesitated  at  the  word  in  the  verdict  spelled  ^^sutinge,^^ 
and  the  foreman  of  the  jury  at  once  prompted  by  stating  that  the 
word  was  ^^ shooting*'*'*  On  motion  of  defendant's  counsel,  the  jury  was 
polled,  and  the  clerk  read  the  verdict,  distinctly,  pronouncing  said 
word  "shooting." 

"The  prompting  by  the  foreman  was  before  the  district  attorney 
made  the  motion  to  have  the  verdict  corrected ;  and  considering  that 
word  as  being  intended  and  written  for  shooting,  the  court  consid- 
ered the  Terdict  as  being  intelligible  and  fully  sufficient  to  be  the 
basis  of  sentence." 

The  judge  declined  to  set  aside  the  verdict  at  the  request  of  the  de- 
fendant, and  to  this  ruling  he  reserved  a  bill,  and  thereto  the  judge 
appended  a  statement,  in  which  he  assigned  like  reasons,  and  some 
additional  ones,  viz :  that  many  words  beginning  with  the  letters  "s" 
and  "u"  are  pronounced  as  though  spelled  "shu"  or  "shoo,"  and 
hence  the  rule  idem  sonans  applied.  He  further  assigned  that  "  if 
what  followed  the  word  "guilty"  is  not  intelligible  it  is  to  be  rejected 
as  surplusage."  , 

In  our  minds  there  is  no  doubt  of  the  fact  that  the  jury  intended 
the  word  "sutinge"  for  "shooting,"  and  such  being  the  case,  their 
Terdict  is  responsive  to  the  indictment,  and  to  the  charge  of  the  court, 
and  the  ju^ge  correctly  declined  to  set  the  same  aside.  Vtdey  State 
vs.  Scott  Ros9,  32  Ann.,  854,  with  which  the  instant  case  is  almost 
identical. 

Judgment  affirmed. 


No.  226. 

John  Caldwell  vs.  Vicksburg,  Shbeveport  and  Pacific  Railroad 

Company.  j 

Corporations  miutbe  saed  at  tbelr  domicile  for  damages  arising  from  the  passive  breach 

of  their  obligations,  such  as  negligence  and  nonfeasance. 
The  law  as  ezponnded  in  30  Ann.  607 ;   83  Ann.  954 ;  36  Ann.  186  ;  30  Ann.  1066,  as  to  the 

interpretation  of  Sec.  9,  Art.  165,  C.  P.,  reaffirmed, 

APPEAL  from  the  First  District  Court,  Parish  of  Caddo. 
HicJc8,  J. 

Alexaruler  <&  BUmchard  for  Plaintiff  and  Appellee. 

Wi$e  dt  Hemdon  for  Defendant  and  Appellant, 
48 
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Th^  opinion  of  the  Court  was  delivered  by 

McEnert,  J.  The  plain ti;ff  suea  the  defendant  for  injuriia  sastained 
by  the  breaking  through  of  a  bridge  constructed  by  defendant 
ovejr  a  public  crossing  in  the  city  of  Shreveport.  He  alleges  that  the 
bridge  was  defective  at  the  time  of  construction ,  and  was  built  in  an  im- 
Droper  manner  and  of  inferior  material.  The  company  excepted  that  its 
domicile  was  at  Monroe,  La.^  that  suit  should  have  been  brought  there } 
that  it  had  done  no  act  to  bring  it  within  the  provisions  of  Sec.  9  of 
.  Art.  165  of  the  Code  of  Practice.  The  exception  was  overruled,  and 
on  the  trial  on  th  d  merits,  there  was  judgment  for  the  plaintiff  con- 
demning the  defendant  to  pay  damages  to  the  amount  of  five  thousand 
dollars.  The  plaintiff  alleges  gross  negligence  and  default  of  defen- 
dant's company  in  not  constructing  and  maintaining  a  safe  and  suita- 
ble crossing  at  the  place  where  he  was  injured.  It  is  an  act  of 
omission,  nonfeasance,  dereliction  of  duty  and  not  the  commission  of 
any  act  that  implies  force  or  violence  that  is  alleged  by  plaintiff.  Art* 
165,  C.  P.,  provides  that,  '4n  all  cases  where  any  corporation  shall 
commit  trespass  or  do  anything  for  which  an  action  for  damages  lies, 
it  shall  be  liable  to  be  sued  in  the  parish  where  such  damage  is  done 
or  trespass  committed."  An  interpretation  of  this  article  was  given 
in  the  case  of  Montgomery  vs.  Louisiana  Levee  Company.  30  Ann. 
607. 

Act  No.  4  of  1871,  imposed  upon  the  defendant  company  liability  in 
damages  for  failure  or  neglect  to  keep  up  to  standard  height  a  levee, 
the  breaking  of  which  inundated  plaintiff's  plantation.  The  defen- 
dant excepted  to  the  jurisdiction  of  the  court  where  the  suit  was 
bi ought,  alleging  the  domicile  of  the  company  was  in  New  Orleans. 
The  exception  was  sustained.  In  rendering  the  opinion  of  the  court, 
Associate  Justice  Marr  clearly  draws  the  distinction  between  acts  of 
commission  implying  force  and  violence  and  acts  of  neglect,  failure,  or 
omission,  passive  violatious  of  duty. 

The  court  says:  "The  plain  language  of  Sec.  9,  of  Art.  165  of  the 
Code  of  Practice,  is  that  for  things  done,,  for  acts  of  commission  for 
which  an  action  for  damages  lies,  the  suit  may  be  brought  in  the  parish 
in  which  the  damage  is  done,  but  that  this  rule  does  not  apply  to 
omissions,  neglect  or  failure  to  do,  because  wrongs  of  this  latter  class 
are  not  only  not  mentioned  in  this  article  but  are  excluded  by  the  use 
of  the  wor^s  commit  and  committed,  do  taiddone,  which  necessarily  im- 
ply action." 

In  the  case  of  the  State  ex  rel.  Morgan^s  L.  &  T.  R.  R.  and  Steam- 
ship Company  vs.  the  Judge  of  the  Twenty-sixth  Judicial  District 
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Court,  after  reconciling  the  provisions  of  defendant's  charter  with 
Art.  165  C.  P.,  the  court  say  j  '*The  word  trespass  used  in  the  charter 
was  employed  in  its  broadest  sense,  so  as  to  comprehend  a  variety  of 
wrongs  having  the  common  element  of  a  use  of  force  whether  direct  or 
indirect.'' 

In  the  instant  case  there  is  no  allegation  implying  trespass,  force  or 
violence,  either  direct  or  indirect. 

In  the  case  of  the  heirs  of  Gossin  vs.  Williams  and  Morgan's  L.  & 
T.  R.  R.  and  Steamship  Company,  this  court  said  :  **It  is  evident  that 
the  legislature  by  granting  to  the  company  immunity  from  suit,  out  of 
New  Orleans,  its  legal  domicile,  except  in  cases  of  trespass,  meant  to 
confer  some  privilege  or  advantage  which  otherwise  would  not  have 
existed.  The  design  was  clearly  to  restrict  the  character  of  suits  not 
brought  at  the  place  of  domicile  to  cases  of  trespass.^^ 

In  the  case  of  St.  Julien  vs.  Morgan's  L.  &  T.  R.  R.  S.  S,  Co.,  39 
Ann.  p.  1063,  the  authorities  herein  referred  to  ^ere  quoted  and 
affirmed.  In  this  case  the  doctrine  was  distinctly  announced  thatj  in 
case  the  owner  of  land  permits  its  use  and  occupancy  by  a  railroad 
^  company,  and  the  construction  of  a  quasi  public  building  without 
resistance  or  complaint  he  can  not  thereafter  require  the  demolition  of 
the  works  nor  prevent  its  use  by  the  company,  but  that  he  is  not  de- 
barred of  his  action  for  compensatory  damages,  if  instituted  at  the 
domicile  of  the  company.  He  can  not  treat  such  entry  as  tortious  and 
sue  the  corporation  as  a  trespasser  at  the  place  where  the  injury  is 
alleged  to  have  been  sustained." 

The  conclusion  we  have  reached  from  a  careful  leview  of  the  author- 
ities, is  that  the  plaintiff's  suit  does  not  come  within  the  exception  to 
the  general  rule  that  the  defendant  must  be  cited  te  appear  at  his 
domicile  to  answer  plaintiffs  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  be  set  aside  and  the  judgment  appealed  from  be  annulled,  and  it 
is  now  ordered,  adjudged  and  decreed  that  the  defendant's  exception 
to  the  jurisdiction  of  the  court  a  qua  be  sustained,  the  salt  dismissed 
and  that  all  costs  be  taxed  ag^ipst  plaintiff  and  appellee. 


No.  234. 

The  State  ex  kel  Parish  Board  of  School  Directors  vs.  Police 

Jury. 

The  word  ''miiy,"  found  in  section  54  of  Act  No.  81  of  1888,  does  not  mean  mJuUI.    Traced 
back,  through  the  last  sentence  of  Article  829  of  the  Constitution  to  Act  No.  83,  Sec* 
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tion  28,  of  1877,  which  the  framen  of  that  Initroment  InteDded  to  oontinne  in  forc«  In 

that  respect,  it  simplj  means  are  authorized. 
The  ConstitatioD  merely  directed  that  the  LcKislatore  "shall  provide  that  OTory  pariah  mmif 

levy  a  tax,  which  means,  it  authorized  or  empowered. 
Any  legislation  seemiDg  to  impose  upon  police  jaries  the  duty  or  obligation  of  levying  tha 

tax  woold  transcend  the  delegated  authority  and  so  be  nnconstltational  and  barrm  of 

effect. 
Police  Jnrors  are  therefdre  clothed  by  law  with  the  discr^onary  or  optional  power  of  levy- 
ing or  not,  as  in  their  wisdom  they  may  see  fit  and  proper,  the  tax  In  question  for  school 

puiposes. 
In  eoae  of  a  failare  to  levy  the  tax,  no  mandamut  oan*issae  to  compel  the  levy. 

APPEAL  from  the  Tenth  District  Court,  Parish  of  DeSoto. 
Hall,  J. 

J.  O.  Pugh,  District  Attorney,  for  Plaintiff  and  Appellee. 
JEt.  TF.  Sutherlin  for  Defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Berhudez,  C.  J.  Relying  upon  Section  54  of  Act  No.  81  of  1888,  the 
relators  seek  by  mandamtts  to  have  the  Police  Jury  of  De  Soto  parish 
commanded  to  levy  a  one  and  a  half  mills  tax  for  common  school  par- 
poses. 

One  of  the  grounds  of  resistance  urged  by  the  Police  Jury,  is  that 
the  levy  of  such  tax  rests  in  their  discretion,  and  that  they  cannot  be 
judicially  constrained  to  exercise  it. 

The  district  court  having  made  the  mandamus  peremptory  and  or- 
dered the  levy  of  the  tax  asked,  the  Police  Jury  have  appealed. 

The  section  relied  on  (54)  enacts  substantially,  that  the  police  jurors 
of  the  several  parishes  may  levy,  for  the  support  of  the  common 
schools  of  their  respective  parishes,  not  less  than  one  and  a  half  mills 
of  the  ten  mills  on  the  dollar  of  the  assessed  valuation  of  the  property 
thereof,  to  be  provided  for  in  their  annual  budgets,  and  that,  on  the  re- 
fusal or  neglect  to  levy  said  tax,  or  to  vote  for  such  levy,  the  parish 
school  board  shall  have  the  right,  and  it  shall  be  its  duty,  to  compel 
by  m,andamu8  the  levy  of  said  tax. 

The  relators  contend  that  this  provision  is  mandatory  and  that  tlie 
Legislature  had  the  power,  under  the  Constitution,  to  enact  such  leg- 
islation, which  is  obligatory  and  should  be  carried  out. 

In  order  to  show  that  the  language  is  mandatory,  the  relators  argue 
that  the  Statute  provides  that,  on  the  refusal  or  neglect  of  the  Police 
Jury  to  levy  said  tax  or  to  vote  for  it,  it  shall  be  the  right  and  duty  of 
the  school  board  to  compel  them  to  do  so  by  mafhdamuSf  which  is  a 
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writ  which  isBues  to  coerce  specific  performance  when  no  discretion  to 
do  or  not  to  do  exists,  in  other  words,  to  coerce  a  ministerial  dnty. 

It  is  evident  that  the  first  part  of  the  section  merely  provides  that 
police  juries  ^^may^'*  levy  a  tax.  The  word  ^^may,''^  in  its  asnal  accepta- 
tion, is  merely  permissive.  It  is  true,  however,  that  cases  have  oc- 
curred in  which  that  word  has  been  construed  to  mean  must  or  shall ; 
but  the  question  is,  in  the  instant  controversy^  whether  it  has  that 
meaning  and  purport. 

The  Statute  is  not  an  original  piece  of  legislation,  which  the  General 
Assembly  would  be  authorized  to  enact  proprio  motUy  in  consequence 
of  the  possession  of  the  powers  vesting  generally  in  such  bodies.  It 
is  a  legislation  which,  in  Loui^ana,  owing  to  constitutional  restric- 
tions on  the  law  making  power,  must  find,  to  be  valid,  its  authority  in 
the  organic  law  itself,  and  which  was  enacted  under  a  constitutional 
behest. 

We  deem  it  unnecessary  to  enter  into  any  inquiry  as  to  what  the 
powers  are  of  the  State  and  of  the  parishes  to  levy  taxes  for  the  com- 
mon schools  for  general  or  local  purposes,  as  there  exist  in  the  Consti-" 
tution  special  provisions  for  the  exercise  of  the  right  of  taxation  for 
those  objects. 

Article  229  of  that  instrument,  in  its  concluding  part,  directs  dis- 
tinctly and  unmistakably  that  the  Legislature  ^' shall  provide  that 
every  parish  may  levy  a  tax  for  the  public  schools  therein,  which  shall 
not  exceed  the  State  tax,  provided  that,  with  such  tax,  the  whole 
amount  of  parish  taxes  shall  not  exceed  the  limit  of  parish  taxation 
fixed  by  this  Coustitution.^' 

It  is  apparent  that  the  Legislature  of  1888  bore  this  article  in  mind 
when  the  section  in  question  was  framed,. as  the  very  word  "may.* 
which  is  found  in  the  constitutional  provision,  is  repeated  in  this  sec- 
tion. 

The  law  giver  says :  The  Police  Jurors  of  the  several  parishes  may 
levy,  etc.  Had  the  word  shall  or  must  been  used,  it  manifestly  would 
have  been  employed  in  excess  of  the  power  delegated  by  the  Consti- 
tution, unless  the  word  may  therein  found  was  really  designed  to  mean 
either  shall  or  mu9^,^and  was  intended  to  be  imperative,  from  all  stand- 
points, on  the  police  juries. 

It  cannot  be  argued,  however,  that  the  word  *^may^  in  the  article  has 
that  purport,  for  it  is  glaring  that  the  framers  of  the  organic  law  did 
not  80  propose,  blit  merely  contemplated  to  continue  in  existence,  to 
some  extent,  a  pre-existing  statute  on  the  same  subject,  namely,  Act 
No.  23,  Sec.  28,  of  1877,  p.  86,  which  provided  that  police  juries  are 
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authorized  to  levy  a  tax  for  the  support  of  commOD  schools,  which  shall 
not  exceed  two  mills,  etc. 

So  that,  in  order  to  ascertain  the  meaning  of  the  word  ^^may*^  in  Sec. 
54  of  Act  81  of  1888,  recourse  must  be  had  to  the  concluding  sentenoe 
of  Article  229  of  the  Constitution,  in  which  it  i^  used,  which  requires 
the  Legislature  to  vest  police  juries  with  the  power  of  levying  the  tax, 
and,  in  order  to  realize  the  meaning  of  that  word  in  that  Article,  ref- 
erence mckst  be  had  to  the  legislation  in  esse  at  the  date  of  the  adop- 
tion of  the  Constitution. 

By  this  process,  the  purport  and  meaning  of  the  word  "may^^  in  the 
Statute  of  1888  are  readily  ascertained  to  be  permissive  and  not  man- 
datory. 

Therefore,  the  section  under  consideration  must  be  read  as  meaning 
that  the  police  jurors  of  the  several  parishes,  etc.,  are  authorized  to 
levy,  etc.,  and  cannot  be  viewed  as  imposing  upon  them  absolutely, 
the  duty  or  obligation  to  levy  the  tax. 

It  consequently  follows  that  the  term  used  is  not  mandatory,  bnt 
permissive  only,  and  that  the  propriety  of  the  levy  of  the  tax  is  merely 
optional  with  police  juries,  who,  in  their  wisdom,  may  or  not  exercise 
the  prerogative. 

Having  been  clothed  with  discretionary  powers  only,  and  not  bur- 
dened with  any  duty,  it  cannot  be  claimed  that  they  can  be  forced  by 
any  judicial  authority  to  exercise  it,  one  way  pr  the  other,  and  that 
the  relators  have  auy  standing  in  court  to  claim  the  tax  as  a  matter  of 
right. 

It  is,  therefore,  ordered  and  decreed  that  the  judgment  appealed 
from  be  reversed,  and  it  is  dow  ordered  and  decreed  that  the  applica- 
tion for  a  mandamus  herein  be  refused  with  costs. 


No.  1319. 
Thb  State  ex  kel.  R.  T.  McClendon  vs.  James  H.  Simmons. 

The  proceedin^t  of  police  jaries  mast  be  kept  in  writing. 

The  minncea  of  their  prooeedingB  make  op  a  pablio  record  Imparting  absolate  Terity,  and 
they  cannot  be  attacked  or  contradicted  in  a  collateral  action,  to  which  the  board  are 
not  made  parties.  Nor  can  their  secretary  in  saoh  an  action  be  required  to  oorrMt 
alleged  errors,  or  sapply  alleged  omissions  in  their  minates. 

APPEAL  from  the  Third  District  Court,  Parish  of  Claiborne. 
BarJcsdale,  J.  • 

John  A.  Bicha/rdson&nd  McClendon  d  Seals  for  the  Relator  and  Ap- 
pellee. 
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Joel  A.  Bicha/rdson  and  John  Young  for  the  Respondent  and  Ap- 
pellant. 

The  opinion  of  the  Court  was  delivered  by 

PocH^y  J.  This  case  involves  the  right  to  the  office  of  Treasurer  of 
Claiborne  parish,  and  defendant  appeals  from  a  judgment  decreeing 
relator  to  be  entitled  to  the  office. 

Both  parties  claim  to  have  been  elected  t6  the  office  on  thd  same  day 
by  the  police  jary.  The  official  minutes  of  the  body  for  that  day, 
which  are  in  evidence,  contain  the  following  entry  :  *'When^  on 
motion,  the  board  proceeded  to  the  election  of  parish  treasurer,  and 
after  several  ballots,  R.  T.  ^IcCleadon  was  elected  treasurer  for  four 
years  next  ensuing,^'  and  the  proceedings  of  the  succeeding  day  show 
that  the  minutes  of  the  previous  day  were  duly  read  and  approved. 

This  showing  unquestionably  makes  a  prima  fdde  case  in  favor 
of  the  relator.  In  order  to  meet  it,  defendant  had  recourse  to  parol 
evidence,  the  testimony  of  the  secretary  of  the  board  to  show  that,  at 
the  first  ballot  taken  on  that  day,  defendant  had  received  four  out  of 
seven  votes  cast,  and  that  the  president  had  arbitrarily  reftised  to 
declare  his  election.  He  also  proposed  to  require  the  witness  to 
correct  the  minutes  by  supplying  an  omission  to  enter  therein  the  fact 
and  the  result  of  alleged  first  ballot  taken  on  that  day  resulting  in  his 
election,  and  of  which  no  mention  had  been  made  in  the  minutes. 

The  attempt  was  properly  resisted  by  relator,  who  contended  that 
the  minutes  of  the  board  could  not  be  thus  attacked  in  a  proceeding  to 
which  the  president  and  members  of  the  police  jury  had  not  been  made 
parties. 

His  position  is  fully  sustained  by  law,  audit  disposes  of  defendant's 
pretentions  to  the  office. 

It  is  elementary  that  the  proceedings,  ordinances  and  resolutions  of 
police  juries  must  be  kept  in  writing.  Police  Jury  of  Ouachita  vs. 
Town  of  Monroe,  38  Ann.  630.  In  that  case  the  court  used  the  follow- 
ing language,  in  dealing  with  an  effort  to  prove  by  parol,  authority  in 
the  president  to  stand  in  judgment  for  the  board  : 

^'In  his  oral  argument  he  (counsel)  referred  as  proof  of  such  author- 
ization to  the  affidavit  of  plaintiff  in  support  of  the  injunction  prayed 
for,  but  he  could  not  have  been  serious  in  such  a  contention." 

'Tolice  juries  act  only  by  ordinances,  or  resolutions,  and  so  parol 
testimony  would  be  admissible  to  prove  either." 

The  argument  of  defendant?s  counsel  that  the  proposed  correction 
of  the  minutes  was  not  intended  to  contradict  the  record  but  merely  to 
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supply  an  omisston^  a  proceeding  sanctioned   by   jurisprudence,  is 
untenable. 

The  record^  as  made  by  the  minutes,  show  that  R.  T.  McClendon 
was  elected  treasurer,  and  the  proposed  correction  would  show  the 
election  of  another  person,  J.  H.  Simmons,  his  opponent  at  the  elec- 
tion. If  such  a  proceeding  is  not  a  contradiction  we  can  hardly 
conceive  an  instance  of  contradiction. 

The  contention  is  squarely  covered,  and  it  must  be  controlled,  by 
the  views  announced  by  the  court  in  the  case  of  Gaither  vs.  Tax  Col- 
lector et  al.,  40  Ann.  362,  from  which  we  make  the  following  quota-  ' 
tion  as  fairly  decisive  of  the  point  under  present  consideration : 

"The  official  minutes  of  the  proceedings  of  the  board  of  levee  com- 
missioners show,  that  they  levied  the  tax  in  question  at  a  meeting 
duly  convened  and  held  at  Delta,  Louisiana,  on  the  22d  of  January, 
1886." 

'*  Plaintiffs  counsel  sought  to  impeach  this  record  by  parol  evidence, 
but  the  introduction  of  it  was  successfully  resisted  by  defendants,  on 
the  grounds,  viz : 

1.  "That  the  official  minutes  of  the  board  constitute  a  public  record 
which  imports  absolute  verity  on  its  face,  and  same  cannot  be  contra, 
dieted  by  parol,  nor  attacked  in  collateral  proceedings  to  w  hich  said 
commissioners  are  not  made  parties."  •  •  •  *  • 

"In  our  view  of  this  question,  it  cannot  be  examined  and  decided  in 
the  collateral  way,  and  in  a  suit  to  which  the  commissioners,  who 
levied  the  tax,  are  not  made  parties."  And  the  court  refers  with 
approval  to  the  following  dictum*  from  the  court  of  a  sister  State  : 

"If  a  town  corporation  makes  an  erroneous  record  of  its  proceedings, 
this  cannot  be  contradicted  in  a  collateral  action.  In  such  action  the 
record  is  conclusive.  If  false,  and  the  corporation  will  not  correct  the 
record,  a  party  interested  may,  by  mandamusj  compel  it  to  make  the 
correction." 

That  utterance  is  strongly  suggestive  of  the  remedy  which  defendant 
once  had  within  his  reach  for  the  protection  of  his  rights,  but  which  he 
has  not  seen  fit  to  invoke. 

Unless  the  members  of  a  municipal  corporation  are  before  the  court, 
there  is  no  warrant  for  a  judicial  coercion  on  their  secretary,  who 
is  not  the  officer  of  the  court,  to  perform  any  act  or  duty,  touching  the 
records  of  the  corporation. 

We  therefore  conclude  with  the  District  Judge  that  the  relator  is  the 
duly  elected  treasurer  of  the  parish  of  Claiborne. 

Judgment  affirmed. 
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No.  228. 

H*   B.  LiNMAN  ET  AL.  VS.  Mr8.  JaNE  H.   RiGGlNS. 

A  part7  wha  Imn  l>6rn  administrator  of  an  estate,  obtained  the  order  of  sale  tinder  which  tiie 
I>rot>erty  was  soKI  to  pay  debts,  and  inaagiirated  and  consummated  the  proceedings  com- 
plained  of  in  an  iiotion  of  nullity,  cannot  be  permitted  to  impeach  them  by  his  own  testi- 
mdn  J.  Sa^h  a  person  cannot  be  permitted  to  impeach  his  own  official  acts,  nor  to  contra- 
dict the  jarlicifll  |^>roceedings  had  in  the  course  of  his  gestion. 

ThdT?  is  no  loga]  prabibition  against,  but  there  is  a  legal  permission  granted  to  an  adminis- 
trator to  piirf;buH4)  property  at  a  probate  sale  of  the  effects  of  the  succession  he  repre- 
BGul^  proridfft,  btj  be  the  surviving  partner  in  community  of  the  deceased. 

Complaint  made  oi  an  order  of  court  directing  the  sale  of  property  to  pay  the  debts  of  a  suo- 
fw^itiUr  n]l«ij;iMl  not  to  be  due,  after  the  sale  is  perfected,  and  in  a  suit  to  which  the  ad- 
ministrator Is  not  a  party,  do  not  go  to  the  court's  want  of  jurisdiction,  and  to  avail,  same 
must  1>e  si-aHuualily  urged,  else  they  will  be  barred. 

A  purcbm^er  itt  »  probate  sale,  made  under  an  order  of  court,  to  pay  debts  of  a  succession 
that  are  elated  on  a  tableau  therein  filed,  is  not  bound  to  look  beyond  the  decree  recog- 
nizing the  udoesEiity  therefor. 

Tbe  dvA  yeat^'  prescription  fixed  by  the  terms  of  R.  C.  (J.  3543,  cures  *'all  informalities  con- 
n^ted  wMh  or  growing  out  of  any  public  sale  made    *    *    *    at  public  auction,'*  and  , 
iq  a  Itiir,  perfect  and  complete,  in  respect  to  "minors,  married  women  and  interdicted 
porsona," 

A    PPEAL  from  the  First  District  Court,s  Parish  of  Caddo. 
J\     Taylar,  J* 

J^  L.  Hargrove  for  Plaintiflfe  and  Appellants : 

1 .  Wliere  thepctltioD'alleges  and  shows  there  were  no  debts  duej^by".  deceased,  there  is  no 
admlalAtr&tiQa  necessary,  and  a  sale  by  such  administrator  is  void.  ^30  Ann.  479 ;  Barton 
and  wife  vs.  Eoagier  and  Sheriff;  29  Ann.  560;  Bums  vs.  Tan  Loon  and  numerous 
oih&rs. 

t.  ^Inca  tho  ^men^ment  to  article  2237  C.  C,  forced  heirs  are  not  restricted  in  their  right 
to  annul  simulated  contracts  of  those  from  whom  they  acquire  interest,  by  parol  evi- 
dence t^  tbi»ir  ttgiUme.  The  right  of  action  in  8uch«  cases  is  now  unlimlted.i  39  Ann. 
316;  SpeTicoir,  a^lministrator,^  vs.' Lewis,  administrator,  et  als.,  39  Ann.  878;  Cole,  ad- 
ministrator, vs,  Cole  et  al.  (Aot  5  of  1884).  Minors  whose  property  was *'8old.  without 
legftl  ttithoHty  can  recover  It  without  tendering  the  price  of  sale  to  the  purchaser.  83 
Ann.  715,  769 . 

S.  PrescriptJon  la  sijjipended  during  minority  of  the  party  against  whom  it  is  pleaded.  38 
And.  ^09,  Barro^v  et  al.  vs.  Wilson  etal.,  and  cannot  be  founded  ;upon  a  nullity.  39 
AuD-  10?»  and  2^  Ann.  560.  Article  990  C.  P.  only  contemplates  sales  of  succession  prop- 
erty to  pay  (kbt£  at  the  instance  of  creditors.    38  Ann.  651. 

4.  A  ny  salo  or  drts tract  without  a  consideration  is  void. '  ''The  want  or  failure  of  considera- 
tion mjiy  also  btj  proven  by  parol  evidence.  Taylor's  Evidence,  page  969,  Sec.  1138,  and 
page  ffJ^  Seo.  IlfH).  Eeceipts  in  nearly  every  case  can  be  explained  by  parol.  Taylor's 
Zvldenoe,  page  9^5,  Sec.  1134. 

&.^  In  salw  of  real  estate  to  pay  debts  of  succession ]  all  claims  shonld.bs'dnly  probated  and 
recogniied  Uy^tbe  proper  court,    C.  P.  Arts  9984,  89,  990. 

H .    The  universal  Ip^atoe  stands  in  the  place  of  her  father,  W.  W.  Harper.    0.  P.  Art.  190. 

1.    AotlonB  to  tmnal  fraudulent  sale  must  be  commenced  within  a  year  after  fraud  is  dls- 
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ooTered.    C.  P.  Art  673.    If  no  citation  was  served  on  the  present  appellants  all  tt&« 
proceedings  are  void  as  to  them.    30  Ann.  702,  Saccessions  W.  O.  Winn. 

Alexander  <&  Blanchard  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

W ATKINS,  J.  Plaintiffs,  as  the  heirs  of  Catherine  Linman,  deceased 
wife  of  Herman  Linman,  seek  the  revocation  and  dissolution  of  an  al- 
leged probate  sale  of  real  estate,  which  was,  at  the  time  of  her  death, 
an  asset  of  the  legal  community  ;  and  they  claim  one-half  interest 
therein. 

They  substantially  allege  that,  notwithstanding  Herman  Linman  ad- 
ministered the  succession  of  the  deceased,  an  administration  was 
wholly  unnecessary,  inasmuch  as  it  owed  no  debts  that  could  not  have 
been  satisfied  out  of  the  assets  of  the  community  other  than  the  real 
estate,  for  the  sale  of  which  thrre  was  no  necessity. 

The  petition  states  that  Linman  was  regularly  appointed,  qualified 
and  confirmed  administrator,  caused  an  inventory  to  be  made,  filed  a 
tableau  of  debts,  procured  an  order  for  tlie  sale  of  the  real  estate  to 
pay  debts  of  the  succession,  and  caused  a  perfectly  formal  sale  to  be 
made,  for  the  stated  sum  of  about  $13,0(X)  cash. 

That  on  the  same  day  the  ostensible  purchaser  transferred  same 
property  to  Linman  in  his  individual  capacity,  for  $13,643,  part  cash 
and  the  remainder  on  terms  of  credit,  with  security  of  mortgage  and 
vendor's  lien. 

That  the  price  of  the  probata  sale  was  never  paid^.  and  the  convey- 
ance thereat  to  Harper,  and  from  Harper  to  Linman  were  simultane- 
ous, and  intended  to  enable  the  Matter  to  acquire  an  apparent  title  to 
the  property  indirectly,  which  he  could  not  acquire  directly,  and  that 
same  are  null  and  void. 

That,  in  the  foreclosure  of  his  mortgage,  Harper  became  the  adjndi- 
catee  at  sheriff's  sale,  and  at  his  death  the  property  passed  to  his  legal 
representative,  and  that  the  conveyance  was  void  because  the  note 
Harper  held  was  without  consideration. 

The  defendant  plead,  as  an  exception,  the  want  of  a  previous  ten- 
der of  the  amount  of  purchase  price  at  the  probate  sale,  and  which 
went  to  discharge  the  debts  of  the  deceased.  With  full  reservation 
he  answered  and  averred  that  Harper's  title  is  one  acquired  in  good 
faith,  under  the  probate  proceedings  above  recited,  under  the  order  of 
a  competent  court  to  pay  succession  debts,  and  that  the  purchaser 
paid  the  price,  and  conveyed  the  property  to  Linman.  He  further 
avers  that  all  of  said  proceedings  were  valid-  and  legal  and  in  good 
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faith,  and  tliereupon  he  pleads  the  prescription  of  one,  three  and  five 
je^^rs  in  bar  of  this  action. 

On  the  trial,  the  court  a  qua  dismissed  the  plaintiffs'  action  as  of 
non-sait,  and  they  hav.e  appealed.  In.  this  court  the  defendant  an- 
swers the  appeal,  and  prays  for  a  final  judgment  rejecting  plaintiffs' 

demands  in  toto. 

I. 

The  plaintiffs  introduced  as  their  witness  the  Lin  man  who  was  the 
administrator  and  obtained  the  ordcF  of  sale  under  which  the  prop- 
erty was  sold,  and  who  inaugurated  and  consummated  all  of  the  pro- 
ceedings above-descdbed,  and  by  whom  to  substantiate  the  various  al- 
legations of  their  petition.  To  the  introduction  of  this  witness  by 
whom  to  prove  these  facts,  the  defendant  objected  on  various  grounds, 
and  among  them  are  the  following,  viz : 

1.  TLiat  Linman  could  not  be  heard  to  stultify  himself  and  impeach 
bis  own  ofQcial  acts  as  administrator,  nor  contradict  the  judicial  alle- 
gations and  judicial  proceedings  in  the  succession  he  administered. 

2.  That  h^  would  not  be  heard  to  conti-adict  his  own  statement  un- 
der oath,  attesting  the  correctness  and  existence  of  the  debts  placed 
by  him  upon  the  tableau  filed  in  said  succession  ;  and,  subsequently, 
the  correctness  of  the  final  account,  and  the  genuineness  of  the  debts 
-which  purported  to  have  been  paid;  or  to  state  that  same  are  not  just 
and  due  by  the  succession ;  or  that  he  had  not,  as  administrator^  paid 
the  same. 

3.  That  he  could  not  be  heard  to  impeach,  or  contradict  his  receipt 
as  administrator,  in  which  he  acknowledged  the  payment  of  the  pur- 
chase price  from  Harper. 

For  the  reasons  assigned  the  testimony  of  the  witness  Linman  was 
disallowed,  and  it  has  been  brought  up,  annexed  to  a  bill  of  excep- 
tions. 

It  appears  from  the  succession  record  that  was  offered  in  evidence 
by  the  plaintiffs'  attorney,  that  all  the  grounds  of  objection  are  well 
taken,  and  particularly  the  one  to  the  effect  that  he  had  sworn,  in 
open  court,  on  the  trial  of  the  tableau  and  account,  that  the  debts 
enumerated  were  due  by  the  succession,  and  that  same  had  been  paid 
by  him  out  of  the  proceeds  of  the  succession  sale. 

It  is  absurd  to  suppose  that  any  court  of  justice  would  listen  to  the 
atatements  of  any  witness  in  support  of  such  propositions,  which 
would,  of  necessity,  involve  the  witness'  perjury  and  turpitude  j  and, 
although  there  is  an  abundance  of  it,  we  deem  it  unnecessary  to  cite 
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authority  in  support  of  our  opiuion.    There  is  no  doubt  of  the  cor- 
rectness of  the  lower  judge's  ruling. 

II. 

The  only  pertinent  evidence  in  the  record  on  the  main  issue  is  that 
of  one  of  Linman's  attorneys. 

He  states  his  recollection  to  he  that  the  whol^  of  the  purchase  price 
was  not  paid  in  cash  by  Harper,  and  that  Harper  was  a  creditor  of  the 
succession,  and  desired  a  title  in  himself,  and  intended  to  convey  it  to 
Linman,  and  give  him  time  to  redeem,  or  pay  the  debt  due  him. 

This  testimony  clearly  demonstrates   that  these  titles  were  not 

fraudulent  simulations,  but  real  and  actual  sales  that  were  translative 

of  the  property,  though  it  may  have  been  for  an  inadequate  price.    40 

Ann.  Pochelu  vs.Catonet. 

III. 

Simple  reference  to  the  Code  will  suffice  to  show  that  there  was  no 
legal  impediment  to  a  purchase  by  Linman  at  the  probate  sale  of  the 
effects  of  the  succession  Of  his  deceased  wife,  and  late  partner  in 
,  community. 

It  provides  that  **any  executor,  administrator  *  •  may  purchase 
at  the  sale  of  the  effects  of  the  deceased,  whose  estate  he  may  repre- 
sent, when  he  is  the  surviving  partner  in  community,"  etc.  R.  C.  C. 
1146. 

There  was  no  occasion  for  Harper  to  have  accepted  title  as  a  person 
interposed  for  Linman.    This  pretension  is  groundless. 

IV.. 

Conceding  for  the  argument,  that  the  evidence  shows,  or  woul 
sho^,  that  only  a  small  portion  of  the  alleged  succession  debts  were 
actually  and  reatly  due,  and  it  would,  in  no  manner,  affect  the  ques- 
tion at  issue. 

In  Webb  vs.  Keller,  39  Ann.,  at  page  55,  we  dicussed  and  decided 
this  question,  and  used  the  following  language,  viz :  '' The  complaint 
made  of  the  order  of  court  directing  the  sale,  on  the  ground  that  the 
estate  of  Dr.  Webb  owed  no  debts,  or  if  it  did,  none  that  had  been 
recognized  and  proved  before  a  family  meeting,  or  the  court,  does  not 
go  to  the  court's  want  of  jurisdiction.  The  debts  were  subsequently 
placed  upon  the  tableau,  and  proved  to  the  satisfaction  of  the  judge 
who  was  competent,  and  same  was  homologated,  and  he  directed  the 
proceeds  of  sale  to  be  applied  to  their  payment. 

<'  This  was  a  mere  irregularity,  and  not  a  cause  to  challenge  the 
proceeding  as  null  and  void." 


^St^^^^I      -• 


^SHREVEPORT,  OCTOBER,  1888.  765 


Limnan  et  al.  tb.  Rlggins. 


That  suit  was  similar  in  many  respecti^  to  this,  and  had  a  like  ob- 
ject of  attainment,  and  the  quoted  ruling  is  applicable. 

V. 

In  that  case  we  farther  said  that  it  is  the  well  settled  jurisprudence 
of  this  court  that  the  purchaser  at  a  sale  made  under  an  order  of  the 
probate  court,  which  is  a  judicial  one,  ii  not  bound  to  look  beyond  the 
decree  recognizing  its  necessity. 

"  He  must  look  to  the  jurisdiction  of  the  court,  but  the  truth  of  (he 
record  concerning  matters  within  its  jurisdiction,  cannot  be  disputed." 
U  La.  146  J  15  La.  182;  7  R.  66;  7  Ann.  468;  14  Ann.  154.  622;  26 
Ann.  596;  29  Ann.  536;  31  Ann.  280.  "  The  purchaser  at  a  judicial 
sale  of  property  of  a  succession  is  not  bound  to  look  further  back 
than  the  order  of  the  court  directing  the  sale."  18  Ann.  485  ;  21  Ann. 
505;  11  R.  72;  16  La.  440;  34  Ann.  1004;  Nelson  vs.  Weis,  39  Ann.  55. 

Defendant  l^as  stated  his  case  strictly  within  this  rule.  All  the  mot- 
nary  proceedings,  and  those  leading  up  to,  and  embracing  the  probate 
and  judicial  sales  in  question  are  perfectly  regular,and  the  probate  sale 
was  made  under  the  authority  of  an  order  of  the  court  to  pay  the 

debts  of  the  succession. 

VI. 

The  prescription  of  five  years  which  the  defendant  pleads,  under 
R.  C.  C.  3543,  cures  **all  infomalities  connected  with  or  growing  out  of 
any  public  sale  made  ^  *  *  at  public  auction,"  and  this  bar  is 
perfect  and  complete  in  respect  to  '^minors,  married  women  or  inter- 
dicted persons." 

The  preceding  argument  and  citation  of  authority,  prove  that  the 
matters  complained  of  are,  in  truth  and  reality,  only  matters  of  irregu- 
larity, and  do  not  involve  an  absolute  nullity,  or  illegality.  They  are 
all  cut  off  by  the  defendant's  plea  of  five  years'  prescription. 

VII. 

The  learned  judge  of  the  district  court  dismissed  the  plaintiffs'  ac- 
tion as  of  non-suit.  It  appears  clear  to  our  minds  that  this  was  not 
jHSt  to  the  defendant,  who  has  made  out  her  defense  most  clearly  and 
satisfactorily,  and  is  entitled  to  final  judgment,  and  the  judgment  of 
the  court  a  qua  must  be  amended. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  amended;  and  it  is  ihrther  ordered  and  decreed, 
that  the  demands  of  the  plaintiffs  be  rejected  and  disallowed,  and 
that,  aSA  thus  amended,  the  judgment  be  affirmed,  and  at  defendant's 
costs  in  both  courts. 
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No;  238. 
L.  D.  Sandidge  vs.  Turner  Hunt. 

A  petition  in  which  is  demanded  hy  a  vendee  reimbnrsement^y  the  vendor  of  taxee  psid 
since  sale,  which  existed  anterior  thereto,  and  damages  sustained  by  him  in  a  loss 
occasioned  by  a  privata  disposition  of  the  property,  states  a  caase  of  action  as  to  the 
former,  bat  not  as  to  the  latter. 

Snit  for  reimbarsement  of  taxes  paid  is  h  personal  action  only,  prescribed  by  ten  years. 

In  snch  a  suit  no  allegation  of  eviction  is  necessary,  as  a  sine  qua  non  for  the  discharge  of 
the  taxes  encambeiing  the  property  acqnired.  It  is  only  necessary  to  allege  the 
existence  and  discharge  of  same. 

AVhile  we  are  bound  to  tahe  judicial  cognizance  of  the  principles  of  the  common  law  as  it 
prevails  in  other  States,  this  is  not  true  of  the  statutes  of  such  States,  which  will  be 
presumed  to  be  Just  the  same  as  our  own  in  the  absence  of  proof  to  the  contrary. 

It  will  likewise  be  presumed,  in  the  absence  of  contrary  proof,  that  taxes  assessed  under 
and  in  pursuance  of  the  laws  of  Tennessee,  are  secured  by  liens  and  privileges  as  are 
taxes  assessed  under  our  own  laws. 

APPEAL  from  the  Second  District  Court,  Parish  of  Bossier. 
Bo<me,  J. 

'   Lowry  dc  Vance  for  Plaintiff  and  Appellee. 
Snider  dt  Smith  for  defendant  and  Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Watkixs,  J.    Plaintiff's  claim  is  grounded  on  the  following  state  of 
facts,  viz : 

That  he  and  the  defendant  entered  into  a  contract  of  exchange  of 
certain  real  property,  and  the  act  was  passed  before  a  notary  in  this 
State.  The  plaintiff  sold  and  exchanged  to  the  defendant  his  planta- 
tion^  situated  in  Bossier  parish,  Louisiana,  and  the  defendant  sold  and 
gave  in  exchange  to  the  plaintiff  certain  city  lots,  with  improvements, 
in  Memphis,  Tennessee.  There  is  a  clause  in  the  act  stipulating  fall 
warranty  and  subrogation,  in  respect  to  the  properties  which  are 
mutually  conveyed,  with  the  exception  of  a  lot  situated  on  Orleans 
street,  in  said  city  of  Memphis,  in  reference  to  which  there  is  an 
express  exclusion  of  warranty.  This  piece  of  property,  however,  cats 
no  important  figure  in  the  case.  The  properties  each  party  respectively 
conveyed  were  specified  in  the  act  to  be  of  the  value  of  $4,000.  The 
plaintiff  surrendered  possession  of  his  property  In  Bossier  parish  to 
Hunt,  and  the  latter  surrendered  possession  of  his  property  in  Mem- 
phis to  the  former.  This  act  of  exchange  and  possession  thereunder 
date  in  December,  1878,  and  the  petition  avers  that  in  1884  th^ 
property  he  received  from  Hunt  "  was  seized  and  proceeded  against  in 
the  city  of  Memphis  "  for  delinquent  and  unpaid  taxes,  which  bad 
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been  asaessed  against  the  property  he  acqaired  anterior  to  the  exchange  ' 
and  against  which  Hunt  had  given  and  contracted  an  obligation  of 
warranty  in  his  favor.  It  farther  represents  that  *'  in  this  emergency 
he  was  compelled  to  sell  all  of  the  Linden  street  property  at  pablic 
auction,  and  received  therefor  $1525.'^  He  alleges  that  he  paid,  in 
the  discharge  of  such  taxes,  penalties  and  costs,  the  sura  of  $542.52, 
on  the  25th  of  June,  1884.  It  is  farther  specially  averred  that  *'  by 
said  forced  sale  of  said  property,  owing  to  the  emergency ,  the  unfavor- 
able season  of  the  year,  and  the  existing  depression  of  values j  he  was 
damaged  in  the  sum  of  $2500,  the  difference  between  the  estimated 
and  true  value  of  said  property,  by  the  parties  in  the  contract  of 
exchange  and  the  amount  received  at  the  forced  sale,''  and  he  demands 
of  the  defendant  the  said  two  sums,  viz:  $542.52  taxes,  and  $2500 
damages,  and  prays  judgment  therefor. 

The  defendant  tenders  the' following  peremptory  exceptions,  to-wit : 

First.  No  cause  of  action  shown,  because  plaintiff  sold  the  property 
voluntarily. 

Second*  That  there  is  no  allegation  of  eviction,  or  threatened  evic- 
tion, partial  or  in  toto,  of  which  he  had  notice,  and  on  which  proceeding 
for  eviction  he  defended,  nor  that  he  was  evicted  by  a  paramount  title. 

These  exceptions  having  been  by  the  court  refeiTed  to  the  merits 
**  without  prejudice,"  defendant's  counsel  filed  an  answer,  in  which  he 
pleads  the  general  issue,  and  specially  avers  that  there  was  no  encum- 
brance on  the  property  in  question,  and  denies  that  the  plaintiff  was, 
by  any  process  of  law,  deprived  of  the  property,  or  any  part  thereof, 
'*  so  as  to  make  this  defendant  liable  for  breach  of  warranty,  or  f6r 
damages." 

He  also  pleads  the  prescription  of  one,  three,  five,  ten  and  twenty 
years,  to  all  and  singular,  the  demands  of  the  plaintiff. 

Judgment  went  against  the  defendant  for  the  sum  of  $240.36,  with 
interest,  his  pleas  and  exceptions  having  been  overruled,  and  he 
appeals.  In  this  Court  the  plaintiff  has  filed  an  answer,  and  prays  an 
increase  of  the  judgment  to  the  full  amount  demanded  in  his  petition. 


Under  the  plain  and  unambiguous  terms  of  the  Civil  Code,  we 
think  the  plaintiff's  petition  states  no  cause  of  action,  in  so  far  as  his 
claim  for  $2500  damages  is  concerned,  as  will  appear  by  reference  to 
the  clause  we  have  quoted  above  from  his  petition.  It  is  a  concession 
that  he  disposed  of  the  property  in  greater  part  at  a  voluntary  sale, 
made  at  public  auction.    It  makes  no  difference  that  it  woa  done  on 
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account  of  financial  embarrassment,  depriving  him  of  the  means 
wherewith  to  discharge  the  taxes  due  oA  the  property.  Indeed,  the 
^  confessed  unfavorableness  of  the  season  and  the  V  existing  digression  of 

values "  ought  to  have  been  a  strong  reason  why  he  should  not  have 
disposed  of  the  property  at  a  sacrifice, 

"  Eviction  is  the  loss  suffered  by  the  buyer  of  the  totality  of  the 
thing  sold,  or  a  part  thereof,  occasioned  by  the  right  or  claims  of  a  third 
person:^    R.  C.  C  275. 

To  argue  that  the  claim  of,  and  even  the  seizure  of  the  property  by 
the  State  of  Tennessee,  justifies  a  voluntary  sale  and  sacrifice  of  the 
/  property,  if  jou  will,  under  the  circumstances  given,  may  be  the 

foundation  of  such  a  claim  for  damages  as  this,  is,  in  our  opinion,  to 
argue  against  the  precepts  of  the  Civil  Code.  But  we  do  think  that 
this  petition  does  state  a  cause  of  action  with  regard  to  the  amount  of 
taxes,  penalties  and  costs  he  paid.  The  Code  says  that  '*  the  seller  is 
obliged,  of  course,  to  warrant  the  buyer  against  the  eviction  suffered 
by  him  from  the  totality  or  part  of  the  thing  sold,  oiid  against  the 
charges  claimed  on  such  thing,  tohich  were  not  declared  at  tJie  time  of  the 
saleJ^  R.  C.  (J.  2501,  This  is  even  so,  '*  although,  at  the  time  of  the 
sale,  no  stipulations  have  been  made  respecting  the  warranty.'^    Ilnd* 

The  taxes  preferred  by  the  State  of  Tennessee  and  the  city  of 
Memphis  were  evidently  just  such  ''charges'^  claimed  on  the  thing  as 
are  contemplated  by  the  Code.  The  district  judge  evidently  enter- 
tained this  view  of  the  law,  and  so  decided. 

n. 

This  is  a  suit  for  reimbursement  of  money  expended  in  disencum- 
bering the  property  of  taxes,  and  not  one  for  the  collection  of  the 
taxes  themselves.  When  payment  was  made,  they  became  extin- 
guished, and  ceased  to  be. 

Hence  this  is  in  the  nature  of  a  personal  action  and  governed  by  the 
prescription  of  ten  years.  This  period  has  not  elapsed  since  the  taxes 
were  paid.  It  is  alleged  in  the  petition  that  the  payment  was  made  on 
the  25th  of  Jane,  1884,  and  this  suit  was  brought  on  the  2l8t  of  Janu- 
ary, 1886.  The  receipts,  which  are  in  evidence,  show  that  the  taxes 
were  paid  about  the  former  date.    R.  C.  C.  3544. 

The  defendant's  plea  of  prescription  is  directly  addressed  *'to  the 
demands  of  the  plaintiff's  petition,"  and  not  to  the  taxes  assessed  by 
the  State  of  Tennessee.  That  State  taxes  are  levied  and  collected 
pursuant  to  State  laws  this  court  will  assume,  as  a  fact  coming  within 
its  judicial  cognizance;  and,  inasmuch  as  the  statutes  of  the  State  of 
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TeuneBsee  form  no  part  of  the  body  of  the  coiiiinon  law,  we  will 
presame  that  they  are  just  the  game  as  those  of  our  State,  in  the 
absence  of  contrary  proof. 

It  is  only  of  tlie  precepts  of  the  common  law  that  we  are  bound  to 
t*ke  judicial  notice.  Copely  vs.  Sauford,  2  Ann.  335  j  Klivey  vs. 
Sejonr,  4  Ann.  128. 

We  are  of  the  opinion  tliat  the  pleas  of  prescription  urged  by  the 
defendant  were  correctly  overruled  by  the  judge  a  quo, 

III. 
The  exceptions  of  defendant,  to  the  effect  that  there  is  no  allega- 
tion that  plaintiff  had  been  evicted  of  the  property,  or  dispossessed  b}- 
a  paramount  title,  are  fully  ausvvered  by  tlie  provisions  above  quoted 
from  Article  2501  of  the  Civil  Code.  This  law  obli^jes  thrt  seller  **to 
warrant  the  buyer  agaiust  the  eviction  suffered  by  him  of 
the  totality,  or  a  part  of  the  thing  sold,  and  against  the 
cJiarqes  claimed  on  such  thing,'-  etc.  In  case  the  loss  is  sus 
tained.  lay  an  evictiony  of  course,  proof  of  eviction  is  of  the  essence 
of  the  evidence  required;  but,  if  the  loss  is  occasioned  by  the 
coerced  discharge  of  taxes  encumbering  the  property  at  the  time 
of  the  sale,  it  is  quite  sufficient  for  the  vendee  to  prove  the  ex- 
istence of  such  taxes  at  the  date  of  his  acquisition  of  the  property 
to  entitle  him  to  recoup  the  same  from  the  vendor.  The  Code  does 
not  seem  to  require  that  such  "charges"  should  liave  effected  an  evic- 
tion of  the  vendee,  but  it  appears  to  us  to  be  clear  that  it  contemplates 
that  the  mere  existence  of  such  charges  at  the  time  of  sale  was  enough  to 
authorize  the  vendee  to  discharge  same,  and  call  on  his  vendor  for  re- 
imbursement. It  would  be  quite  unreasonable  to  hold  that  the  vendee 
was  without  right  to  sue  because  the  State  of  Tennessee  failed  to  give 
defendant  due  notice  of  the  tax  proceedings  in  the  coniem plated  ex- 
propriation of  the  property.  He  was  at  the  time  a  citizen  of  this  State, 
and  hence  a  non-resident  of  the  State  of  Tennessee.  Had  he  waited 
for  that  purpose  his  property  might  have  been,  iu  the  meanwhile,  sent 
to  sale  and  the  same  conveyed  to  a  stranger  by  an  irredeemable  tide. 
There  is  no  force  in  this  contention. 

IV. 
The  numerous  bills  of  exception  found  in  the  record  attest  the  stub- 
bornness of  the  contest  iu  the  court  below,  but  the  necessity  for  the 
consideration  of  very  many  of  them  has  been  obviated  by  our  rulings 
in  preceding  paragraphs  of  this  opiuion,  eliminating  the  plaintitrs  de- 
mand for  $2500  damages. 
49 
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With  regard  to  the  quwitum  and  Bufflciency  of  the  evidence  to  es- 
tablish plaintiff's  claim  to  reimbursement  for  prior  taxes  paid,  we 
deem  it  enfficient  for  us  to  state,  in  geneial  terms,  again,  that  this  is* 
not  a  suit  for  the  collection  of  taxes  eo  nomine,  bat  for  reimbursement 
for  taxes  paid.  While  it  is  true  that  there  was  no  proof  administered 
as  to  the  existence  of  any  tax  liens,  privileges  or  mortgages,  securing^ 
said  taxes  in  the  State  of  Tennessee,  there  is  sufficient  evidence  to 
show  the  existence  and  exigibility  of  the  taxes  themselves.  Now,  IT 
the  statutes  of  Tennessee  are  to  be  presumed  the  same  as  our  own, 
we  are  bound  to  know  that  the  taxes  that  were  assessed  in  1878  to  1884 
are  thus  secured  on  the  property  assessed,  and  that  no  registry  of 

such  lien  is  required. 

V. 

There  seems  to  be  no  serious  controversy  with  regard  to  the  amount 
of  the  judgment  appealed  from. 

The  judge  a  quo  had  the  testimony  before  him  and  seems  to  have 
carefully  examined  and  analyased  it,  and  we  shall  not  disturb  hia 
finding. 

Judgment  affirmed. 
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No.  10,193. 

The  State  ex  rsl.  Mrs.  Alfred  Millard  vs.  The  Judges  of  the;. 
Court  of  Appeals. 

ProbibitioD  lie«  to  prevent  the  Court  of  Appeals  from  exerciaing  Jariedlcdon  over  a  contro- 
versy involving  a  rigbt  to  a  servitude  of  light  and  view,  valued  at  more  than  flOOO  and 
a  claim  for  $1000  damages,  together  exceediug  |2000.  the  upper  jurisdictional  limit  of 
said  court. 

A    PPLICATION  for  Prohibition. 


John  T.  WhitaJcer  for  the  Relatrix. 

Braughuj  Buck,  DinJcelspkl  dc  Hart  for  the  Respondents. 


The  opinion  of  the  Court  was  delivered  by 

Bbrmudez,  C.  J.    This  is  an  application  for  a  Prohibition. 
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State  ex  rel.  Millard  vs.  Jodges. 

The  relatriz  complains  that  the  Court  of  Appeals  has,  over  her  ob- 
jections, assumed  jurisdiction  over  a  controversy  involving  more  than 
$2000. 

The  respondent  judges  return  that  the  court  over  which  they  pre- 
side has  jurisdiction,  the  matters  at  issue  being  less  than  $2000. 

The  relatrix  brought  suit  to  compel  the  closing  of  a  window,  opened 
in  a  wall  built  by  an  adjoining  proprietor  and  overlooking  her 
premises. 

The  substantial  averment  of  the  relatrix  is,  that  the  opening  has 
materially  impaired  and  diminished  the  value  of  her  property  to  an 
extent  exceeding  one  thousand  dollars  and  that  the  enjoyment  of  the 
same  by  the  defendant  has  occasioned  her  injury  assessed  at  $1000. 

The  prayer  is  for  a  perpetual  injunction  and  for  one  thousand  dol- 
lars damages. 

From  a  judgment  decreeing  the  closing  of  the  window  and  reserv- 
ing the  claim  for  damages  for  future  action,  the  defendant  appealed  to 
the  Court  of  Appeals  in  this  city. 

Relatrix  objected  to  the  jurisdiction  of  that  court,  but  her  objections 
were  discarded. 

Thereupon,  she  sought  relief  here. 

It  is  apparent  thsit  the  suit  rests  upon  the  fundamental  assuniotion 
that  the  relatrix  is  the  owner  of  certain  lots  on  which  she  resides, 
-which  are  free  from  all  right  of  servitude  in  favor  of  defendant's 
property ;  that,  in  violation  of  the  rights  of  relatrix,  defendant  has 
made  an  opening  in  his  wall,  overhanging  her  premises,  in  consequence 
of  which  the  value  of  her  property  was  materially  impaired  and  has 
decreased  to  the  extent  exceeding  one  thousand  dollars ;  that  by  the 
destruction  thus  occasioned  of  the  privacy  of  her  residence,  she  had 
sustained  damages  assessed  at  $1000,  at  the  time  of  the  bringing  of 
.her  action,  and  that  said  damages  are  continuous,  etc. 

The  petition,  therefore,  contains  iico  demands :  one  that  the  defend- 
4iint  be  forbiidden  frOm  enjoying  the  window,  and  another,  that  t':ie  de- 
fendant be  condemned  to  pay  $1000  for  damages  incurred. 

The  questions  at  issue  are,  therefore  :  1st.,  the  existence  vel  non  of  a 
right  of  servitude  of  light  and  view,  involving  a  title  to  real  estate; 
and  2d,  a  money  demand  put  down  :  the  former  at  more  than  $1000, 
the  latter  at  $1000,  which  together  surely  exceed  $2000,  the  upper 
jurisdictional  limit  of  the  Court  of  Appeals. 

The  depreciation  of  the  property  and  the  damages  are  not  one  and 
the  same  thing.  They  constitute  two  different  objects  and  grounds  of 
4;oiu  plaint. 
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The  depreciation  does  not  constitute  the  damages  claimed  and  the 
damages  asked  do  not  represent  the  depreciation. 

It  will  not  do  to  say  that  this  is  not  »o,  because  the  prayer  of  the 
petiticfn  is  narrowed  down  to  a  demand  for  $1000  damages,  as  the 
prayer  is  also  for  the  perprtaation  of  the  inj auction,  which  means  a 
judicial  recognition  that  the  property  of  the  plaintiff  owes  no  servi- 
tude to  that  of  the  defendant. 

If,  instead  of  the  suit  having  been  brought  by  the  plaintiff,  it  had 
been  instituted  by  the  defendant,  to  have  her  right  to  the  window 
recognized,  under  a  proper  averment,  it  is  undeniable  that  the  case 
would  have  been  appealable  directly  to  this  Court. 

A  germane  qnestion  was  decided  in  the  case  of  State  ex  rel.  D'Arcy^ 
25  Ann.  621,  in  which  it  was  held  that  the  question  whether  the  rela- 
trix  had  the  right  to  build  a  wall  on  her  property,  involves  a  larger 
interest  than  the  amonnt  claimed  as  damages  and  concerns  the  right 
of  property  and  its  enjoyment,  affecting  the  value  of  the  property  on 
which  the  wall  is  built.    See  1 1  Ann.  455 ;  39  Ann.  1102. 

The  court  subsequently  passed  on  the  merits  of  the  suit.  28  Ann.  424. 

In  an  analogous  case,  the  present  Court  has  ruled  in  a  similar  man- 
ner. State  ex  rel.  Levet  vs.  Lapeyrollerie,  38  Ann.  913,  and  the  doc- 
trine there  announced  was  reiterated  in  a  parallel  controversy 
involving  both  a  right  to  a  servitude  and  a  cKaim  for  damages.  Rus» 
vs.  Egan,  39  Ann.  917. 

It  is  therefore  ordered  and  decreed  that  the  restraining  order  herein 
made  be  maintained  and  the  prohibition  asked  be  made  peremptory. 


No.  10,184. 
Charles  Andrkvv  Johnson  vs.  Charlks  Cavanac,  Tax  Collector. 

The  Supreme  Court  has  no  jariHdiction  over  tax  suits  regardlesa  of  the  aniooutB  involved 
nnlesA  the  legality  or  coimtitutioiiality  of  the  tax  be  in  conteatation . 

In  a  case  where  the  party  re8ist«  the  payment  of  a  tax,  on  the  grountlH  of  payment,  of  ille- 
gality- in  the  assessment,  or  of  the  mode  of  levying  the  tax  and  of  other  irregularities 
involving  the  validit}'  of  the  tax,  the  amount  of  the  tax  claimed,  and  not  the  value  of  the 
property  seized  therefor,  is  the  matter  in  dinpute. 

In  such  cases,  if  the  amount  of  the  tax  does  not  excee<l  $2000,  the  Supreme  (/onrt  has  no 
JuriHdiction. 

APPEAL  from  the  Civil  Court  for  the  Parish  of  Orleans. 
Houston  J  J. 


Chas.  F.  Claiborne  for  Plaintiff  and  Appellee : 

This  Court  has  no  jurisdiction  of  an  injunction  taken  by  the  owner  of  property  to  re* 
strain  the  sole  thereof  for  an  amount  of  taxes  less  than  $2000,  even  if  the  property  is 
worth  more  than  $2000.    38  Ann.  39,  230.  99;  36  Ann.  801.  39*2. 
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fi.    The  Meessment  roJl  must  deeignate  the  lot  according  to  a  particalar  plao.    37  Ann.  60. 

3.  Registry  laws  apply  to  the  State  for  its  taxes.  Constitution  1868 ;  30  Ann.  1365 ;  S6  Ann. 
503;  28  Ann.  496;  31  Ann.  514,  517. 

4.  If  the  ktate  neglects  to  record  its  delinquent  tax  list  within  the  time  prescribed  by  law, 
it  loses  its  privilege  as  against  third  persons,  and  retains  only  a  mortgage.  38  Ann. 
S78;  34  Ann.  1131;  31  Ann«286:  29  Ann.  415;  28  Ann.  496,  305;  S7  Ann.  460.  407,  844, 
S75,  48;  26  Ann.  80,  .S93;  24  Ann.  610  ;  2J  Ann.  S86  ;  20  Ann.  80,  affirming;  12  Ann.  778. 
18  Ann.  142;  16  L.  292. 

Walter  H.  Rogers^  Attorney  General,  and  James  0.  Moiee  for  Defend- 
ant and  Appellant : 

1.  Tax  collectors  may  proceed  to  enforce  collection  of  taxes  upon  copies  of  the  delinquent 
roll  deposited  in  the  recorder's  office  when  the  original  assessment  rolls  are  mfaaing- 
AotSOof  1877,  p.  81. 

2.  Section  1  of  Act  82  of  1884  provides  that  property  offered  for  sale  under  the  authority  of 
that  act  shall  be  adveitised  by  a  description  '* sufficient  to  identify,  describe  or  deliver 
the  property." 

3.  Absolute  perfection  ii)  the*  description  of  projierty  on  araessment  rolls  is  not  required. 
It  is  sufficient  if  it  be  such  as  not  to  mislead  the  owner.  Blackwell  Tax  Title,  139  to  140; 
Cooley  on  Tax.  pp.  286,  285;  Woodaide  et  al.  vs.  Wilson,  32  Pcnn.  St.  55.  57;  City  vs. 
Miller,  49  Penn.  St.  455 ;  13  Sergeant  &  Bawle,  360;  4  Watts,  351.  355;  18  Penn.  £t.  151 ; 
58  Penn.  St.  290;  Bougelot  vs.  Quick,  34  Ann.  126;  1  Ann.  195. 

4.  Where  the  law  provides  for  the  mode  and  manner  of  correcting  assessments,  and  every 
opportunity  is  afforded  the  taxpayer  to  have  the  defects  and  errors  of  his  assessment 
corrected,  if  any  exist,  be  cannot  afterwards  plead  such  errors  as  a  defense  against  the 
enforcement  of  the  tax.  A  tax  payer  will  not  be  permitted  to  proAt  by  his  own  negli. 
gence,  and  is  tliereforo  bound  by  the  aaaeesmeut.  21  Ann.  439;  11  Ann.  195,69,  251 ; 
23  Ann.  781 ;  27  Ann.  520. 

ft.  Act  42  of  1871  creates  a  lien  and  pririlege  in  favor  of  the  State  for  State  taxes  without 
the  filing  of  the  rolls.  Sec.  37,  p.  115.  As  the  lien  and  privilege  is  not  created  by  the 
filing  of  the  rolls,  third  \  ersons  have  fall  notice  of  the  existence  of  the  tax  lion  and 
privilege  to  be  created  for  each  year's  tax  before  the  filing  of  the  rolU.  When  such 
filing  takes  place  it  operates  as  a  registry  of  the  lien  and  no  mortgage  can  prime  soeh 
lien  unless  recorded  after  the  taxes  are  delinquent  and  before  the  filing  of  the  rolls. 

"O.  Ko  act  done  in  contravention  of  a  positive  prohibitory  law  can  affect  the  rights  of  ihB 
State,  when  such  law  was  adopted  expressly  to  preserve  those  rights.  Therefore,  a 
sheriff  who  violates  the  law  by  passing  an  act  of  sale  to  a  certain  purchaser,  without 
seeing  that  all  the  taxes  are  paid  cannot  release  the  property  from  the  burden  of  paying 
Ihe  Ux.    Section  R.  S.  3C20 ;  33  Ann.  38-2. 

7..  A  mere  declaration  in  a  notarial  act  of  sale  that  all  tases  had  been  paid  cannot  bind  the 
State  of  Lonisiana,  where  no  receipt  or  certificate  to  that  effect  had  been  exhibited  to 
the  notary,  or  when  no  evidence  was  adduced  that  the  receipt  or  certificate  was  lost  or 
mislaid. 
When  such  declaration  was  brought  to  the  notice  of  counsel  after  trial,  it  should  not  be 
considered,  there  being  no  allegation  of  payment  and  the  deed  of  sale  not  having  been 
introduced  for  the  purpose  of  proving  payment 

•8 .  Where  the  Recorder  of  Mortgages  omits  to  recite  in  his  certificate  a  lien  and  privilege 
in  favor  of  the  State  for  the  tax  of  a  certain  year,  the  purchaser  should  not  hold  the  re- 
corder. The  State  cannot  be  made  to  lose  her  tax  by  reason  of  the  recorder's  miatake. 
Morano  vs.  Shaw,  23  Ann.  382. 


Tbe  opinion  of  the  Court  was  delivered  by 

Pocu£,  J.     Appellee'd  suggestion  that  the  matter  in  dispute  in  this 
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•case  is  in  amoant  less  than  the  lower  limit  of  oar  jarisdictiou  is  well 
founded. 

The  salt  is  an  injunction  to  restrain  the  sale  of  plaintiff's  property 
for  State  taxes  amoaoting  to  $236.50,  which  are  alleged  to  be  not  dae 
•on  several  grounds,  one  of  which  is  that  a  portion  of  the  taxes  claimed 
have  been  paid,  and  on  other  grounds  of  alleged  illegality  in  the  mode 
-of  assessing  the  property,  of  levying  the  taxes  and  in  the  want  of 
proper  registry.  Nothing  in  the  pleadings  suggests  an  issue  involving 
4n  any  way  the  legality  or  constitutionality  of  the  tax  which  plaintiff 
resists;  the  only  feature  which  could  vest  jurisdiction  in  thiscoart,  ir- 
respective of  the  amount  involved.     Constitution,  Art.  81. 

If,  instead  of  enjoining  the  sale,  plaintiff  had  paid  the  sum  of  $236.50, 
witli  interests,  penalties  and  costs,  for  which  his  property  was  adver- 
tised, there  would  have  been  an  end  of  the  case.  He  is  therefore  m 
the  attitude  of  a  defendant  in  execution  of  a  judgment  in  a  sum  less 
than  two  thousand  dollars,  and  the  amount  of  that  judgment,  not  the 
Talue  of  the  property  seized,  would  be  the  matter  in  dispute  between 
the  plaintiff  ill  execution  and  himself. 

The  matter  in  dispute  in  this  case  is  the  contested  right  of  the  State 
to  enforce  the  paymeut  of  taxes  amounting  to  $230.50,  by  levying  on 
plaintiff^s  property  j  hence  the  value  of  his  property  is  no  factor  in  the 
jurisdictional  features  of  tlie  controversy. 

To  this  purport  have  been  the  uniform  rnlingA  of  this  court.  Agmar 
vs.  Bourgeois,  36  Ann.  392  ;  Cobb  v^.  McGuire,  36  Ann.  801 ;  State 
ex  rel.  David  vs.  Judges,  37  Ann.  ^98;  Denis  vs.  Houston,  38  Ann.  39 ; 
Minor  vs.  Budd,  38  Ann.  99  :  Favrot  vs.  City ,38  Ann.  230;  New  Orleans 
vs.  Schoenliauson,  39  Ann.  237. 

But  counsel  for  appellant  contend  that  the  real  issue  in  the  case  is 
the  contested  right  of  the  State  to  offer  for  sale  for  unpaid  taxes  prop- 
erty eiceeding  $2000  in  value,  which  property  was  in  truth  owned  by 
the  State,  the  proceeding  being  carried  on  under  the  provisions  of  Act 
-82  of  1884. 

That  contention  is  not  borne  out  by  the  pleadings,  and  is  effectually 
contradicted  by  the  evidence  in  the  record,  whicli  consists  mainly  of 
admissious  made  by  counsel  of  both  parties. 

The  issues  tendered  by  plaintiff  are  stated  in  the  first  part  of  this 
opinion,  and,  among  other  reliefs  sought  by  hiin,  plaintiff  asked  that 
the  assessment  of  his  property  for  the  years  1871  and  1872,  in  the  name 
of  John  Coleman,  be  annulled,  and  that  the  property  be  stricken  from 
the  delinquent  list  for  said  years  -,  he  also  prayed  for  the  erasure  of  the 
the  inscription  thereof  in  the  mortgage  office.     The  issues  thus  ten- 
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dered  vrere  met  by  a  general  denial  and  by  a  special  denial  of  the 
alleged  payment  of  the  taxes  claimed,  and  of  the  alleged  cancellation 
of  the  inscriptions  by  the  Sheriff,  who  had  sold  said  property  in  an 
executory  process. 

We  therefore  repeat  that  tlie  pleadings  suggest  no  other  issue  but 
the  contested  right  of  the  State  to  enforce  the  payment  of  the  taxes 
resisted  by  plaintiff. 

The  record  contains  an  admission  by  appellant^s  counsel  that  the 
advertisement  was  for  taxes  amounting  to  $236.50,  assessed  for  the 
years  1871  and  1872,  in  the  name  of  John  Coleman,  the  original  owner 
of  the  property,  "of  which  C.  A.  Johnson  is  the  present  owner."  It  is 
too  clear  for  argument  that  such  an  admission  entirely  does  away  with 
the  present  contention,  manifest tly  an  afterthought,  that  the  title  of 
the  property  stood  in  the  name  of  the  State. 

Conceding  that  tlie  proceeding  was  instituted  under  the  provisions 
of  Act  82  of  1884,  which  the  record  does  not  show,  a  reference  to  the 
act  discloses  that  it  provides  for  the  sale  of  two  distinct  classes  of 
property : 

1.  Of  property  previously  adjudicated  to  the  State  at  a  tax  sale  ; 

2.  Of  property  not  thus  bid  in  by  the  State,  on  which  there  remain 
unpaid  taxes  due  to  the  State  prior  to  December  31,  1879. 

And  tlie  law  requires  the  advertisement  in  the  first  case  to  give  the 
name  of  the  party  in  whose  name  the  property  was  assessed,  and  in 
the  other  instance  the  name  of  the  present  owner. 

The  latter  case  is  precisely  the  attitude  of  the  advertisement  now 
under  consideration,  showing  conclusively  that  the  property  had  never 
been  adjudicated  to  the  State,  and  that  the  title  stood  and  yet  stands 
in  the  name  of  C.  A.  Johnson,  plaintiff  herein. 

Hence  appellant^s  contention  cannot  save  the  present  appeal,  over 
which  this  Court  is  without  jurisdiction. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  with  costp. 
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No.  10,163. 

Mrs.   Fannie    Olntiier  et  al.   vs.   The    New    Orleans    Cotton 
Exchange  Mutual  Aid  Association. 

The  fact  that  by  the  i-hartor  of  a  niutnal  benefit  asHoeiation  a  particular  method  of  notice  of 
aoHessmeuts  falling  due  is  declared  to  be  snflicieut  and  binding  on  all  members,  does  not 
exempt  the  corporation  from  the  operation  of  the  principles  of  equitable  estoppel  which 
apply  to  all  other  pentons  natural  or  iaridicaL 
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lo  matters  affecting  the  exeoution  of  contracts,  the  doctrine  of  estoppel  has  no  use  or  sig* 
niflcance  when  the  contract  has  been  complied  with ;  it  is  only  in  cases  of  non-compliance 
that  the  question  arises  whether  the  other  party  has,  by  his  representations  or  course  of 
contract,  estopped  himself  from  setting  up  such  non-compliance  as  a  ground  of  forfeiture. 

Forfeitures  are  lot  favored  by  the  law  ;  and  in  cases  of  insurance,  where  the  company  has 
pursued  a  course  of  conduct  wliich  leads  the  insured  honestly  to  believe  that,  by  con- 
forming thereto,  his  rights  will  be  protected,  the  company  will  be  estopped  from  claim- 
ing a  forfeiture,  although  incurred  under  the  letter  of  the  contract. 

Hence,  though  the  charter  provides  only  for  notice  by  posting,  yet  if  ihe  company  adopts 
the  practice  of  always  sending  written  notice  by  mail  to  a  particular  class  of  members 
of  assessments  duo,  and  if  on  a  particular  occasion  it  failed  to  send  such  notice,  and  if 
the  failure  to  pay  was  solely  due  to  the  want  of  notice,  and  if,  as  soon  as  informed,  pay- 
ment was  tendered,  the  company  is  estopped  from  claiming  the  forfeiture. 

Upon  a  review  of  the  evidence,  the  facts  of  the  uniform  custom  to  send  notices,  and  of  tha 
failure  to  send  it  in  the  particular  case  in  which  default  occurred,  that  this  was  the  sole 
cause  of  non-payment,  and  that  payment  was  offered  as  soon  as  knowle<lge  was  obtained, 
aie  found  established. 

APPEAL  from  the  Civil  District  Couit  for  tlie  Parish  of  Orleans. 
Houston,  J. 

W.  F.  d'  IK  C.  Mellen  for  Plaintiffs  and  Appellees. 
Bayne,  Denegre  c£*  Bayne  for  Defendants  and  Appellants: 

Each  one  of  the  members  of  a  mutual  aid  society  contracts  with  each  other  member,  and 
their  contract  is  a  law  unto  themselves  by  which  they  are  bound.  "When  the  charter 
provides  that  the  failure  t-o  pay  terminates  membership,  this  law  is  conclusive  between 
the  members.  Madeii-a  vs.  Merchant's  Exchange  Mutual  Benefit  Society,  16  Federal 
Reporter,  750;  86  Illinois  Keports,  479;  18  Central  Law  Journal,  373;  93  U.  S.  3J ;  104  U. 
S.  8S-252 ;  44  New  York,  276 ;  63  M<t  86. 

Sickness  or  insanity  of  the  member  docs  not  excuse  or  waive  such  payment.  82  N.  Y.  ."iSO; 
Hankshaw  vs.  Supreme  Lodge  Knights  of  Jlouor.  24  Central  Law  Journal,  129  and  cases 
cited  above. 

There  was  no  waiver  made  as  to  the  manner  of  notice  by  adding  notice  by  postal  card.  No 
such  waiver  was  in  fact,  and  neither  the  president  nor  directors  could  have  made  such 
waiver  by  any  action  on  their  part .  The  directors  are  merely  tulministrators  of  the 
agreement  made  by  the  members  with  each  other. 


The  opinion  of  the  Court  was  delivered  by 

Fennkk,  J.  The  defendant  is  a  corporation,  organized  as  a  matua) 
benefit  association,  the  members  of  which,  or  their  designated  benefit 
ciarieSy  are  entitled,  at  deaths  to  receive  an  amount  equivalent  to  the 
sum  of  certain  assessments  which  are  levied  upon,  and  payable  by,  the 
surviving  members. 

Plaintiffs  exhibit  a  certificate  of  the  association  reciting  the  mem> 
bership  of  Julius  Aroni  and  that,  *'  in  consideration  of  twenty  dollars 
by  him  paid  as  such,  said  Aroni  has  secured  to  his  children  (the  plain- 
tiffs) in  the  nature  of  insurance  upon  bis  life,  all  the  benefits  of  said 
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4W80ciatioD,  fiubject  at  the  ftaiue  time  to  the  coDditioDs,  limitations  and 
{^eDalties  iinpoBed  by  tlie  cliarter  of  the  association/' 

Defendant  admits  the  original  membership  of  Aroni  and  the  right  of 
plaintiffs  to  claim  whatever  is  due  acder  the  certificate,  bat  avers  that, 
in  accordance  with  the  provisions  of  the  charter,  he  had,  prior  to  his 
death,  been  duly  suspended  for  non-payment  of  assessments  and  had 
-entirely  forfeited  his  nieml>ership  and  all  claims  against  the  asso- 
-elation. 

The  charter  contains  the  following  provision  : 

*'  Upon  proof  of  the  death  of  a  member,  each  surviving  member 
shall,  within  ten  days,  pay  to  the  secretary  the  sum  of  ten  dollars.  A 
notice  posted  in  the  rooms  of  the  Cotton  Exchange  shall  be  deemed  a 
proper  notification  to  all  members.  Any  member  not  having  paid 
within  ten  days  shall  be  suspended  and  shall  be  treated  as  not  being 
on  the  rolls  of  membership,  and  in  case  of  his  death  daring  the  period 
^f  sach  suspension,  he  shall  forfeit  all  claims  upon  the  association  ; 
provided,  however,  that  within  thirty  days  from  date  of  sach  notice, 
upon  payment  of  any  past  dues,  and  any  tliat  would  have  accuma- 
lated  had  he  remained  a  member  of  this  association,  hi 4  suspension 
shall  cease.  Should  any  member  remain  in  default  after  the  expira- 
tion of  the  said  term  of  thirty  days,  he  can  ouly  be  reinstated  by  a 
vote  of  the  board  of  directors,  and  upon  payment  of  all  arrears." 

To  become  a  member  it  was  essential  that  the  applicant  shoald  be 
either  a  member  of  the  Cotton  Exchange,  or  the  holder  of  a  power  of 
atiorney  of  a  member,  or  a  visiting  member,  or  an  emplo.\ee,  of  said 
Exchange;  but  the  charter  provided  that  ^'any  member  may  with- 
draw from  the  Cot  con  Exchange  without  severing  his  connection  with 
this  association." 

The  rule  with  regard  to  notice  was  evidently  adopted  \vth  reference 
to  the  original  conditions  of  membership,  under  which  every  member 
having  access  to  the  floor  of  the  Cotton  Exchange  would  have  the 
-opportunity  to  observe  the  posted  notices. 

But,  as  time  went  on,  under  the  operation  of  the  provirtion  Isst 
quoted,  there  arose  a  class  of  members  of  the  asHociation  who  hiv\ 
ceased  to  be  members  of  the  Exchange  and  had  lost  the  privilege  of 
access  to  its  rooms.  As  to  them  the  posting  of  nocices  in  a  room  which 
they  were  forbidden  to  enter,  became  obviously  unavailing.  Wo  do 
not  say  that  this  change  of  condition  operated  tlie  creation  of  any  new 
right  or  imposed  any  duty  upon  the  association  to  give  a  diflerent 
notice  from  that  required  by  the  charter.  It  might  have  stood  upon 
^ts  rights  and  have  held  the  excluded  members  to  the  hard  lines  of 
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iilieir  coDtract.  But  it  did  not  choose  to  do  80.  On  tlie  contrary,  it 
^opted  the  just  and  reasonable  castom  of  sending  by  mail,  written 
BoticeB  of  all  assessments  due,  to  all  such  members,  and  even  to  others 
^ho  requested  it.  It  is  true  that  the  president  says  that  he  told  such 
^membeis  as  spoke  to  him  on  the  subject  that  this  was  a  matter  of 
-courtesy  and  not  of  right ;  but  he  does  not  pretend  that  he  made  such 
statement  to  Aroni. 

Aroni  had  ceased  to  be  a  member  of  the  Cotton  Exchange.  Under 
the  custom  above  indicated,  notices  were  always  mailed  to  his  address 
when  assessments  became  due,  and  he  always  paid.  The  custom  was 
to  send  notices,  as  soon  as  an  assessment  was  posted,  to  all  members 
who,  like  Mr.  Aroni,  were  not  admitted  to  the  Exchange. 

In  November,  1885,  Mr.  Aroni  was  stricken  with  cerebral  apoplexy 
and  softening  of  the  brain,  from  which  date  until  his  death,  in  the  lat- 
^r  part  of  1886,  he  remained  in  a  state  of  mental  incompetency. 

Mr.  Aroni  had  an  office  on  Carondelet  street  and  resided  in  rooms  on 
-Canal  street,  both  of  which  were  known  to  the  officers  of  the  associa- 
tion charged  with  giving  notices.  In  February,  1886,  two  deaths 
occurred,  of  which  notices  were  received  at  his  office,  and  his  son,  Mr. 
Ernest  Aroni,  promptly  paid  the  assessments. 

On  March  27,  1886,  another  member,  Mr.  Fricdlander,  died.  No 
notice  was  ever  received  of  this  death  either  at  the  office  or  residence 
•of  Mr.  Aroni.  Mr.  Mellen,  his  friend  and  associate  in  much  legal 
business,  testifies  that  he  regularly  examined  his  mail  and  that  no  such 
notice  came — if  it  had,  he  would  have  attended  to  it.  Mr.  Ernest 
Aroni  states  he  was  with  his  father  day  and  night  at  his  residence  and 
that  no  such  notice  came  there. 

The  officers  of  the  association  testify  that  notices  were  sent  out  as 
Qsual  and  they  presume  one  was  sent  to  Mr.  Aroni,  but  they  do  not 
profess  to  remember  it  as  a  fact  or  to  have  any  record  of  any  kind  to 
confirm  their  impression  based  simply  on  their  ordinary  course  of  pro- 
<;eeding.  The  liability  to  accidental  omission  in  sending  a  large  list  of 
notices  is  too  great  to  justify  us  in  giving  to  this  testimony  sufficient 
weight  to  overthrow  the  presumption  resulting  from  the  fact  that  all 
other  notices  sent  reached  their  destination  and  that  this  one  certainly 
did  not. 

Another  fact  still  more  strongly  weighs  against  the  defendant.  On 
the  31st  of  March,  1886,  Mr.  R.  N.  Lewis,  another  member,  died. 
This  was  several  days  before  the  expiration  of  ten  days  from  the 
death  of  Friedlander,  at  a  time  when  Mr.  Aroni  was,  in  no  manner,  in 
default,  when  the  custom  clearly  entitled  him  to  immediate  notice  of 
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the  asBessmeDt,  and  when  there  was  no  excuse  for  not  sending  it.  ir 
the  former  notice  had  simply  been  miscarried  in  the  mill,  it  is  not 
likely  that  a  similar  accident  would  have  happened  a  second  time. 

If  the  latter  had  been  received,  all  the  consequences  of  the  former 
accident  would  have  been  averted.  Yet  it  is  admitted  that,  in  thi» 
case,  no  notice  was  sent,  The  admitted  failure  to  give  notice  in  thi» 
case,  being  without  excuse,  supports  the  probability  of  failure  in  the 
former,  and  places  the  association  in  fault. 

There  is  not  the  slightest  ground  for  attributing  the  failure  to  pay 
these  assessments  to  any  othei  cause  than  want  of  notice.  As  soon  a» 
the  default  came  to  the  knowledge  of  the  beneficiaries,  and  long  before 
the  death  of  Mr.  Aroni,  the  parlies  immediately  tendered  payment  of 
all  assessments  due  and  demanded  the  reinstatement  of  Mr.  Aroni,. 
which  was  refused. 

We,  therefore,  accept  and  treat  it  as  a  fact  in  the  case  that  Mr^ 
Aroni  was  not  notified  of  any  assessment  which  he  failed  to  pay,  un- 
less  the  simple  posting  in  the  Exchange  operated  as  a  sufficient  notice. 

The  learned  counsel  for  defendant  vigorously  maintain  that  Mr^ 
Aroni  was  entitled  to  no  other  notice  than  the  posting;  that  the  char> 
ter  is  a  contract  to  which  he  was  a  party,  and  by  the  terms  of  which 
he  is  bound,  and  that  he  had  not,  and  no  action  of  the  officers  of  the 
company  could  confer  upon  him,  a  right  to  any  other  notice  than  that 
which  the  charter  declared  should  be  sufficient. 

We  can  discover  no  possible  reason  why  the  defendant  should  be 
exempt  from  the  application  of  the  principles  of  equitable  estoppel 
which  operate  upon  all  other  persons  natural  or  juridical,  nor  why  th& 
mere  fact  that  there  was  a  contract  should  bar  their  application. 

In  matters  affecting  the  execution  of  contracts,  there  would  never 
be  any  occasion  for  invoking  the  doctrine  of  estoppel  if  the  party  had 
complied  with  the  terras  of  his  contract,  because  such  compliance 
would  be,  of  itself,  a  sufficient  basis  for  his  legal  right. 

It  is  only  when  the  terms  have  admittedly  not  been  complied  with,, 
that  the  question  arises  whether  the  other  party  has,  by  his  represen- 
tations or  conduct,  estopped  himself  from  setting  up  each  non-com- 
pliance as  a  ground  of  forfeiture. 

Says  Mr.  Bigelow:  "Where  a  person,  by  his  words  or  conduct,, 
voluntarily  causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things  and  induces  him  to  act  upon  that  belief,  so  as  to  change  hia 
previous  position,  he  will  be  estopped  to  aver  against  the  latter  a 
different  state  of  things."    Bigelow  on  Estoppel,  Introd'n,  p.  64. 

There  can  be  no  doubt  that  the  long  continued  practice  of  the  de- 
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fendant  compaDy  to  send  to  Mr.  Aroni  prompt  notice  of  every  assess- 
ment as  soon  as  made,  justified  him  in  believing  tliat  he  would  receive 
such  notices,  and  in  acting  on  the  belief  that,  by  paying  when  so  noti- 
fied, bis  rights  would  be  protected. 

The  case  is  very  much  stronger  than  that  of  ordinary  insurance, 
wbere  a  fixed  premium  is  due  at  a  date  certain  and  wiiere  the  insured, 
independently  of  any  notice,  is  fully  advised  of  his  duty  in  the  prem- 
ises. Here  notice  of  some  kind  was  absolutely  essencial  in  order  to 
inform  the  insured  that  anything  w^as  due.  But  even  in  the  former 
^lass  of  cases,  it  has  been  universally  held  that,  however  p(^>sitive  the 
terms  of  the  contract  in  requiring  payment,  unconditionally,  of  the 
premiums  when  due,  yet  if  the  company  pursues  the  practice  of  noti- 
fying its  policy-holder  before  the  maturity  of  his  premiums,  the  latter 
would  have  the  right  to  expect  and  to  rely  on  receiving  such  notice, 
4ind  that  if  the  company  failed  to  send  it  in  a  particulnr  case  it  would 
be  estopped  from  claiming  a  forfeiture  for  non-payment  at  the  exact 
time. 

This  has  been  held  by  the  Supreme  Court  of  the  United  States, 
Qsing  the  following  language  :  "  Forfeitures  are  not  favored  in  the 
law;  and  courts  are  always  prompt  to  seize  hold  of  any  circumstauces 
that  indicate  an  election  to  waive  a  forfeiture  or  an  agreement  to  do  so 
on  which  the  party  has  relied  and  acted.  Any  agreement,  declaration 
•or  course  of  action,  on  the  part  of  an  insui'ance  company,  which  leads 
a  party  insured  honestly  to  believe  that,  by  conforming  thereto,  a  for- 
feiture of  his  policy  will  not  be  incurred,  followed  by  due  conformity 
on  his  part,  will  and  ought  to  estop  the  company  from  insisting  on  the 
forfeiture,  though  it  might  be  claimed  under  the  express  letter  of  the 
-contract.  The  company  is  thereby  estopped  from  enforcing  the  con- 
tract. *  *  In  the  present  case  it  appeared  that  the  company  had 
-discontinued  its  agency  at  the  place  of  residence  of  the  insured  soon 
lifter  the  policy  was  issued  and  had  given  him  notice  by  mail,  from 
time  to  time,  where  and  to  whom  to  pay  them.  Such  notice,  it  would 
5eera,  had  never  been  omitted  prior  to  the  maturity  of  the  last  instal- 
ment. Theefftct  of  the  judge's  charge  was,  that  if  this  was  the  fact, 
^nd  if  no  notice  had  been  given  on  that  occasion,  and  the  failure  to 
pay  the  premium  was  solely  due  to  the  want  of  such  notice,  it  being 
ready  and  being  tendered  as  soon  as  notice  was  given,  no  forfeiture 
"was  incurred.  We  think  the  charge  was  correct  under  the  circum- 
stances of  this  case.  The  insured  had  good  reason  to  expect  and  to 
rely  on  receiving  notice  to  whom  and  where  he  should  pay  that  in- 
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stalmeot.    It  had  always  been  given  before,  etc."    Inaarance  Co.  tb^ 
Eggleston,  96  U.  S.,  572. 

The  same  doctrine  was  reitf^rated  in  a  later  case,  and  was  extended 
to  a  case  where  the  insurance  company  was  in  the  habit  of  receiving 
the  premium  though  tendered  a  few  days  after  maturity,  and  was  held" 
to  be  thereby  estopped  from  claiming  a  forfeiture  when  the  premium 
was  tendered  in  a  reasonable  time  after  maturity.  Ins.  Co.  vs.  Doster^ 
106  U.  S.  30 ;  see  also  Ins.  Co.  vs.  Pierce,  75  111.  426 ;  Attorney  Gen- 
eral vs.  Ins.  Co.  33  Hun.  (N.  Y.)  138 ;  Ins.  Co.  vs.  Tullidge,  39  Ohio. 
St.  240 ;  Ins.  C ).  vs.  Smith,  44  Id.  156  :  Thompson  vs.  Ins.  Co.,  52  Mo. 
469 ;  Fitzpatrick  vs.  Ins.  Co.,  25  La.  444. 

The  case  last  quoted  fully  recognizes  the  authority  of  a  mutual 
benefit  association,  like  the  defendant,  to  change  the  method  of  notice^ 
provided  in  the  charter  and  held  the  company  estopped  from  setting 
up  a  forfeiture  under  the  charter  notice,  where  the  new  notice  adopted 
had  not  been  given. 

We  consider  the  present  case  as  fully  covered  by  the  principles- 
above  set  forth. 

Judgment  affirmed. 


40    788  '— 

-^82  No.  10,186. 

^^^  *^  Charles  S.  Pitcher  &  Co.,  vs.  Their  Creditors. 

Tbe  datiofl  of  a  provisional  syndic  consist  in  keeping,  as  a  deposit,  all  the  effects  of  an 
insolvent  debtor,  in  performing  all  conservatory  acts  which  may  be  necessary  in  demand* 
Ing  and  receiving  rents  and  income  of  the  property,  in  collecting  all  claims  which  max 
become  dae  during  his  adminiatration,  and  in  accounting  to  the  definite  syndic  as  soon 
as  he  is  appointed. 

He  is  not  authorized  to  disburse  funds  which  shaU  come  into  his  hands. 

In  case  no  invertory  is  made  of  the  effecte  surrendered  but  only  an  estimation  ia  made  of 
their  value,  and  a  provisional  syndic  is  placed  In  possession,  and  subsequently,  a  definite- 
syndic  is  elected,  and  he  causes  an  invertory  to  be  made  which  discloses  an  apparent  de> 
ficit  in  quantity :  SM,  that  in  the  absence  of  some  direct  evidence  that  the  pro- 
visional syndic  has  disposed  of,  or  misappropriated  them,  he  cannot  be  made  responsible 
for  the  difference. 

APPEAL  from  the  Civil  District  Court,  Parish  of  Orleans. 
Monroe  J. 


B.  E,  Forman  and  Wm.  Armstrong,  for  the  Syndic,  Appellant. 
H,  Heidenhain,  contra. 


The  opinion  of  the  Court  was  delivered  by 

WatkinsJ.    The  definitive  syndic  of  the  ineolvents  is  appellant 
from  an  adverse  judgment  on  his  opposition  to  an  account  filed  by  th» 
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proyisioDal  syndic.  Several  of  tbe  creditors  of  the  iDsolvents  joined 
the  definitive  syndic  in  his  opposition,  and  are  likewise  appellants* 
The  grounds  of  the  opposition  are : 

Ist.  That  the  provisional  syndic  is  only  entitled  to  take  charge  of 
the  estate  of  the  insolvent  debtors,  and  keep  the  same  until  a  defini- 
tive syndic  is  elected  and  qnalified,  and  has  not  the  right  of  adminis- 
tration, or  to  make  any  disbursements  of  moneys  entrusted  to  his  care ; 
and  that,  in  violation  of  law,  he  has  expended  a  large  som  of  money, 
and  has  failed  to  surrender  the  same  to  petitioner,  and  for  wh^ch  he  is 
responsible. 

2nd.  That  he  has  not  accounted  for  the  goods  and  property  which 
were  placed  in  his  hands  as  provisional  syndic,  nor  the  rents  he  collec- 
ted from  the  subtenants  of  the  insolvents,  nor  other< assets  he  received* 

The  judgment  of  the  court  a  qua  in  part  sustained  the  first  ground 
of  objection,  and  ordered  the  provisional  syndic  to  pay  over  to  the 
definitive  syndic  the  entire  amount  with  which  he  had  charged  himself 
on  his  account,  viz  :  $1926.00,  less  the  sum  of  $400  paid  in  fees  to  his 
attorney  ^  $50.00  paid  to  the  attorney  for  absent  creditors ;  $77.50 
paid  to  the  notary,  and  $300  paid  for  rents,  and  aggregating  the  sum 
of  $827.50. 

But  the  decree  ''reserved  to  the  provisional  syndic  the  right  to  prove 
contradictorily  with  the  syndic  and  the  creditors,  that  the  (stricken) 
amounts  were  disbursed  by  him  in  the  interest  of,  or  that  they  inured 
to  the  benefit  of  the  creditors,  and  to  recover  such  of  said  amounts  as 
may  be  satisfactorily  shown  to  have  been  thus  disbursed. 

In  other  respects  the  demands  of  the  opponents  appear  to  have  been 
rejected,  and  they  have  appealed.  The  appellee  has  not  joined  in  the 
appeal,  and  asks  no  amendment  of  the  judgment  appealed  from. 

I 

The  question  presented  at  the  threshold  of  this  controversy  is 
whether  the  provisional  syndic  was  properly  allowed  credit  on  his  ac- 
count, with  the  items  and  amounts  as  have  been  enumerated  above. 
We  think  not. 

The  duties  and  powers  of  a  provisional  syndic  are  distinctly  set  out 
in  section  1793  of  the  Revised  Statutes. 

It  says  that  ''the  duties  of  the  provisional  syndic  shall  consist  in 
keeping,  as  a  deposit,  all  the  goods  and  other  effects  of  the  insolvent 
debtor ;  •  'in  performing  all  the  conservatory  acts  which  may  be 
necessary,  as  well  for  the  interest  of  the  insolvent  debtor  as  for  that  of 
the  mass  of  the  creditors ;    in  demanding  and  receiving  the  rents  and 
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iocomes  of  the  property,  as  also  all  tlie  claims  of  the  insolvent  debtor, 
whicli  may  become  due  during  his  ndniinistration  ;  of  all  of  which  he 
shall  render  an  account  to  the  syndic  appointed  by  tlie  creditors ;  and 
when  rendering  the  account,  shall  be  entitled  to  demand  for  his  trouble 
and  services  one  per  cent  on  the  appraised  value  of  the  goods  and  ef- 
fects confided  to  his  care,  and  five  per  cent  on  the  rents  and  income 
which  he  shall  have  recovered  during  his  administration.^^ 

This  is  substantially*  the  eleventh  section  of  theiusolventlaw  of  1817. 

In  Barkley  vs.  His  Ofeditors  II  R  30,  the  court  coustruiog  its  provi?- 
ions,  said  :  **He,"  (the  provisional  syndic,)  **ha8  nothing  to  do  with 
the  sale  of  th(i  estate.  He  is  a  mere  depository,  and  he  takes  the  prop- 
erty as  he  finds  it  upon  the  schedule  of  the  insolvent,  according  to  the 
approximate  value  therein  mentioned,  wliich  value  is  to  serve  as  the 
basis  of  the  amount  of  the  bond  which  he  is  bound  to  furnish.  Thus  it 
is  clear,  that  when  the  ptovisional  syndic  renders  his  account  to  tlie 
syndic  ap])(»inted  by  the  creditors,  mo  cMnge  has  taktn  place  in  the 
property  which  came  under  liis  administration,  and  that  the  same  is 
by  hi  in  delivered  over  to  his  successor  under  the  schedule,  and  in  the 
€ame  stale  in  which  it  was  at  the  time  of  the  surrender,  except  whatever 
increase  may  liave  taken  place  from  the  vents  and  income  by  him  re- 
ceived, or  from  the  collections  he  may  have  made."  (The  italics  are 
onrs.) 

From  the  foregoing  it  is  perfectly  mjinifesi;  that  a  provisional  syndic 
has  no  power  or  authority  to  make  dishursements  of  the  funds  that  may 
come  into  his  hands.  Such  was  the  purport  of  our  opinion  in  Wood  vs. 
His  Creditors  35  A  257. 

The  district  judge  granted  an  order  authorizing  the  provisional  syn- 
dic "to  sell  for  cash  such  part  of  the  stock  of  goods  as  may  be  called 
for,"  doubtless  considering  this  to  be  such  a  ^^conservatory  act"  as  is 
contemplated  in  the  section  of  statutes  above  quoted  ;  and  it  is  argued 
therefrom  that,  in  carrying  out  this  order,  certain  expenses  were  nec- 
essfirily  incurred,  and  it  became  reasonably  necessary  that  the  provis- 
ional syndic  should  pay  them  in  cash.  But  that  part  of  the  decree 
<3mbracing  these  items  is  not  before  u?  for  n^eiew,  and  this  order  does 
not  elfect  the  remaining  issue  under  present  consideration. 

Concerning  the  four  items,  the  payment  of  which  the  court  ap- 
proved, it  is  said  in  argument  that,  wliile  the  payment  should  have 
pioperly  awaited  the  distribution  of  funds  by  the  definitive  syndic,  no 
good  purpose  with  be  subserved  by  requiring  the  provisional  syndic 
to  reimburse  the  amount,  merely  for  the  purpose  of  enabling  the  syn- 
dic to  place  it  on  his  account  and  return  it  to  the  claimants  again. 


NEW  ORLEANS,  NOVEMBER,  1888.  785 


Pitcher  Sl  Co.  ts.  Creditors. 


This  is  the  doctrine  ah  inconvenientiy  of  which  courts  of  jastice  can  take^ 
DO  notice. 

The  one  onder  consideration  is  a  question  of  grave  and  serions  im- 
port, and  it  very  nearly  concerns  the  creditors  of  every  insolvent 
debtor. 

We  are  requested  to  sanction  the  act  of  the  provisional  syndic  in* 
distributing  the  funds  of  the  insolvents,  among  those  whom  he  deemed 
entitled  to  receive  them,  without  an  oider  of  court,  and  prior  to  the 
election  of  a  syndic,  as  one  that  is  authorized  by  law. 

We  say  "  without  an  order  of  court "  advisedly,  because  the  district 
judge  granted  but  one,  authorizing  the  payment  of  money,  and  it  em- 
braced but  a  small  portion  of  one  of  the  items  under  discussion,  and 
that  is  $75  of  the  claim  for  rent.  This  order  is  aui  generis  and  is  in 
these  wordp,  viz : 

"  Let  petitioner  be  authorized  to  act  as  within  prayed  for  and  ac- 
cording to  law." 

We  feel  constrained  to  decline  this  request  and  to  refuse  to  sanction 
the  act  of  the  provisional  syndic,  because  it  was  unwarranted  by  the 
law.  To  concede  such  authority  to  a  provisional  syndic  would  be  to 
open  the  door  to  fraud  upon  the  insolvent  debtor  and  his  creditors. 

A  surrender  is  made  by  the  insolvent  debtor  to  his  creditors  and  it 
is  accepted  by  the  judge  for  their  benefit.  In  contemplation  of  law,, 
all  proceedings  looking  to  a  disposition  of  the  property  surrendered 
and  the  application  of  its  proceeds  to  the  payment  of  creditors, 
whether  privileged  or  ordinary,  are  to  be  postponed  until  they  have 
chosen  a  definitive  syndic,  and  he  shall  have  qualified  and  furnished 
bond. 

In  the  interim  the  provisional  syndic  is  required  to  keep  the  prop- 
erty ''  as  a  deposit "  and  perform  ''  all  conservatory  acts  which  may- 
be necessary  "  for  its  preservation  and  safe  keeping. 

In  the  interest  of  an  orderly  administration  of  justice  we  deem  it 
necessary  to  rigidly  enforce  these  provisions  of  the  insolvent  law. 

The  provisional  syndic  made  these  payments  in  error,  and  at  hi» 
own  risk,  and  he  must  account  to  the  definitive  syndic  for  the  fullf 
amount  thereof  whenever  he  shall  file  his  account  and  tableau  of  dis- 
tribution among  the  creditors.  Rodriguez  vs.  Dubertrand,  1  R.  538; 
Goodale  vs.  His  Creditors,  8  La.  301. 

But  we  are  of  opinion  that  the  item  of  rent  stands  upoil  a  different 
footing.  The  instalments  thereof  seem  to  have  been  evidenced  b^ 
notes,  and  the  ex  parte  order  of  the  judge  a  quo  specially  authorized 

the  payment  of  one  of  them.    In  addition  to  this,  his  general  order 
50 
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permittiDg  the  provisional  syndic  to  make  sales  of  the  goods  in  the 
usual  coarse  of  business,  and  without  oppositio-n  by  the  creditors,  would 
«eem  to  justify  the  payment  of  such  pressing  claims  out  of  the  pro- 
ceeds. Doubtless  the  judge  below  viewed  this  in  the  light  of  a  con- 
«ervi|tory  act  he  was  authorized  to  allow,  and  we  will  not  disturb  his 
ruling  under  the  circumstances. 

II. 

The  contention  of  the  opponents'  counsel  on  the  other  branch  of  the 
opposition,  that  the  provisional  syndic  has  not  accounted  for  the  full 
amount  of  the  merchandise  that  was  placed  in  his  custody,  and  which 
was  estimated  in  the  schedule  of  the  insolvent  at  $14,769.50,  is  some- 
what involved. 

The  facts  brought  out  in  the  record  are  about  as  follows  :  No  in- 
ventory was  taken  of  the  merchandise  that  was  surrendered,  the  only 
mention  of  it  in  the  schedule  being  '*  Merchandise,  $14,769.50." 

The  cession  of  the  insolvents  was  made  in  November,  IS86,  and  a 
definitive  syndic  was  not  chosen  by  the  creditors  and  qualified  until  in 
March  following. 

He  caused  an  inventory  to  be  made  of  the  stock  of  merchandise  and 
the  appraisement  was  only  $5,431.93. 

It  appears  that  one  of  the  insolvents  was  appointed  by  the  judge, 
provisional  syndic,  and,  under  the  authority  of  the  judge's  order  here- 
tofore adverted  to,  he  made  sales  of  goods  to  customers  'Mn  the  usual 
course  of  dealing"  to  the  amount  of  about  $750,  of  which  he  I'enders  an 
4iccount ;  but  it  nowhere  appears  what  kind,  quality  or  quantity  of  goods 
lie  sold,  the  only  items  in  his  account  that  serve  as  a  guide  in  ascer- 
taining the  amount  of  sales  being  '*  mdse  sales,"  entered  with  the 
Amounts  set  opposite,  and  as  of  different  dates.  These  daily  sales 
appear  to  have  been  very  small.  In  the  month  of  November  after  the 
surrender,  there  is  no  sale  reported  as  made  on  any  given  date  of  an 
amount  in  excess  of  $6.65.  During  the  month  of  December  the  total 
amount  of  sales  was  $38.35,  and  of  this  amount  $4.20  were  realized 
during  the  last  fifteen  days  thereof;  and  on  six  consecutive  days  the 
-exact  sum  of  thirty-five  cents  was  daily  reported  as  the  total  amount  of 
merchandise  sold.  But  in  the  month  of  February,  just  before  the 
termination  of  this  trust,  we  find  the  items  swollen  to  the  proportion 
of  $39,  $56,  $62  and  $260,  respectively. 

The  consequence  was  that  when  the  effects  of  the  insolvent  were 
aurrendered  to  the  definitive  syndic,  there  was  an  apparent  deficit  of 
$9,337.57.  Whether  this  was  caused  by  the  fault  or  misconduct  of  the 
provisional  syndic,  or  was  the  result  of  an  overestimate  of  the  value 
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Id  the  schedule,  or  tliat  of  uatural  causes  of  depreciation,  it  h  difficult 
to  determine  from  the  evidence  in  tlie  record,  which  is  meagre  indeed. 

It  may  be  accounted  for  in  x^art  by  the  increased  price  for  whicli  the 
goods  were  sold  at  public  auction  by  the  syndic,  the  amount  of  dimi- 
nntion  in  the  value  of  winter  goods  disposed  of  in  the  spring,  the  fact 
that  the  merchandise  was  estimated  at  20  or  30  per  cent  above  their 
prime  cost,  and  the  further  •diminution  occasioned  by  the  daily  sales 
made  by  the  provisional  syndic.  We  are  not  prepared  to  say  that  any 
fault  is  attributable  to  the  latter,  but  it  is  manifest  that  the  opportan-  ' 
ity  was  not  wanting,  though  it  may  not  have  been  taken  advantage  of. 
That  opportunity  consisted  in  the  fact  that  the  insolvents  prepared 
and  filed  no  inventory  of  the  merchandise  which  they  surrendered, 
and  consequently  there  was  absolutely  no  restraint  placed  upon  him  in 
the  disposition  of  the  goods.  The  opponents  have  not  questioned  the 
authority  of  the  judge  to  grant  the  provisional  syndic  permission  to 
make  such  sales,  and  hence  it  is  not  the  proper  subject  of  discussion 
now.  Therefore  we  can  only  refer  to  it  as  demonstrating  the  impolicy 
of  allowing  such  a  trustee  to  dispose  of  an  insolvent's  property  and  to 
pay  charges  at  will.  Under  the  facts  detailed  we  are  not  prepared  to 
say  that  the  provisional  syndic  has  not  accounted  for  all  the  property 
that  came  into  his  hands.  It  may  be  that  the  insolvents  placed  too 
high  an  estimate  on  their  merchandise,  or  a  portion  of  it  may  have 
been  withheld  by  them  after  making  their  surrender,  but  these  are 
questions  to  be  determined  between  them  and  their  creditors.  We  feel 
bound  to  concur  with  the  district  judge  in  the  views  he  entertained  iu 
this  particular. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  amended  by  rejecting  the  credits  allowed  to  the  provisional  syndic 
for  the  sum  of  $50,  paid  to  the  attorney  of  absent  creditors ;  of  $77.50 
paid  to  Downing,  notary,  and  of  $400  paid  to  H.  Heidenheim,  attorney 
for  the  insolvents  and  the  provisional  syndic,  and  amounting  to 
$527.50,  and  requiring  him  to  account  therefor  to  the  definitive  syndic 
when  he  shall  file  his  account  and  tableau  of  distribution,  and  that,  as 
thus  amended,  same  be  affirmed  at  the  cost  of  the  appellee. 

40~7W! 

40    787. 
I  47  lfl75| 

No.  10,178.  ItTTs? 

HENRr  Deikman  vs.  Morga.n's  Louisiana  and  Texas  Railroad  and  *'^^  ^ 

Steamship  Company. 

To  recover  damages  for  iDJaries  Te(;eived  from  a  railroad  Couipuuy,  it  !s  neccHsary  for  plain- 
tiff  to  prove  that  the  accident,  in  consequence  for  which  the  ii^ories  were  reoeivi^,  wa» 


788  SUPREME  COURT  OF  LOUISIANA. 


Deikraan  vs.  Railroad  and  Steamship  Company. 


caused  by  the  negligence  of  the  railroad  company,  and  that  the  plaintiff  was  not  guilty  of 
any  negligence  which  created  or  aided  ia  the  accident. 

APPEAL  from  the  Civil  District  Court  for  tbe  Parish  of  Orleans. 
Tissot,  J. 

Homor  dt  Lee  for  Plaintiff  and  Appellee : 

1.  When  the  surroundings  of  a  public  crossing  in  a  populous  city  are  such  as  to  render  it 
dangerous,  it  is  the  duty  of  a  railroad  company  to  take  thereat  such  precautions  for  the 
protection  of  the  public  as  an  ordinarily  prudent  person  would  consider  oommensurate 
with  the  danger.  Patterson  on  Railway  Accident  Law,  Sec.  170 ;  Beach  oaContributoiy 
Negligence,  Sec.  85 ;  Wharton  on  Negligence,  Sec.  798  (a). 

8.  If  it  be  proven  on  the  trial  of  a  esse  that  a  crossing  at  which  an  accident  occurred  is  of 
such  a  character  as  renders  necessary  the  presence  thereat  of  a  flagman,  for  the  purpose 
of  protecting  the  public ;  and  if  it  be  further  proven  that  the  presence  of  a  flagman 
would  have  prerented  the  iiviury,  it  is  negligence  on  the  part  of  the  railroad  company 
operating  its  line  across  such  crossing,  if  it  failed  to  post  one  there.  Patterson,  Sec. 
167;  Wood's  Railway  Law.  p.  1313. 

3.  When  a  railroad  company  does  employ  a  flagman  at  the  crossing  of  a  public  street 
traversed  by  its  line,  and  an  accident  there  occurs,  his  failure  to  perform  his  duty  ia  neg- 
ligence for  which  the  company  is  rosponsible.    Wood,  p.  1313. 

•I.  When  a  railroad  company  \it^  imposed  upon  itself  the  duty  of  having  a  flagman  at  a 
oertsin  crossing  of  its  line,  and  such  custom  on  the  part  of  the  railroad  company  has 
been  continued  for  so  long  a  time  that  travelers  have  been  induced  to  rely  upon  it  as  & 
means  of  protection,  its  discontinuance,  without  notice  to  the  public,  is  negligence  on 
the  part  of  the  road.    Patterson,  Sees.  167,  169;  Wood,  p.  1314;  Wharton,  Sec.  798  (a). 

5.  Railroad  companies  are  bound  to  take  extraordinary  precautions*  for  the  protectton  of 
the  public  in  the  backing  of  their  trains  over  a  crossing  of  a  street  in  a  city.  What 
precautions  are  necessary  to  be  taken  is  to  be  decided  only  after  taking  into  view  aJl  the 
circumstances  surrounding  such  crossing.  Patterson,  Sec.  171 ;  Beach,  StOS;  Wharton. 
Sec.  805. 

6.  Train  hands  must  be  vigilant  and  attentive  to  their  duties  when  the  train  approaches  a 
crossing.  What  degree  of  vigilance  and  attention  is  required  of  them  depends  upon 
the  character  of  the  crossing.    Patterson,  Sec.  172. 

7.  Compliance  with  statutory  requirements  for  the  protection  of  the  public  at  oroaaings  in 
in  a  populous  city,  does  not  relieve  the  railroad  company  firom  the  charge  of  negligence : 
it  must  take  such  precautions  as  are  necessary  under  the  cirenmstances,  and  aa  are  re- 
quired by  the  peculiar  character  of  the  crossing.    Patt-erson,  Sees.  104  and  165. 

8.  If  a  railroad  company  has  been  in  the  habit  of  giving  certain  signals  of  warning  at  a 
certain  crossing  of  a  public  street  along  the  line  of  its  read,  and  such  custom  is  known 
to  a  party  injured,  such  person  is  not  chargeable  with  negligence  if  he  acts  upon  the 
idea  that  there  is  no  danger  because  the  oustomary  signals  are  not  given.  Beach,  Sec. 
23 )  Wood,  pp.  1314,  1319  and  1328. 

9.  Contributory  negligence  on  the  part  of  plaintiff  will  not  avail  as  a  defense  when  it  was 
the  result  of  excitement  and  tremor  produced  by  the  misconduct  of  defendant.  Holxab 
vs.  Railroad  Company,  38  Ann.  190 ;  Patterson,  p.  62. 

10.  If  no  signals  of  danger,  such  as  the  character  of  the  crossing  demanded,  and  as  were 
usual  there,  were  given  as  plaintiff  approached  it,  in  time  to  enable  him  to  protect  him- 
self Arom  the  moving  train,  and  if  there  was  a  locomotive  near  the  crossing  with  a  head- 
light shining  brightly,  casting  its  rays  across  it  in  the  direction  of  Canal  street,  the  fact 
that  the  plaintifl'  might  have  seen  the  train  approach,  had  he  been  particularly  watchful 
in  that  direction,  will  not  debar  him  tram  a  recovery  if  it  is  found  that  he  was  watching 
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the  locomotive  with  the  headlight  (the  only  apparent  source  of  aanger).  with  Uie  view  of 
protecting  himself  against  it.    Wood,  p.  1317. 

11.  If  a  crossing  he  a  specially  dangerous  one,  it  is  negligence  in  the  railway  company  if  its 
train  approaches  the  croeeing  even  at  a  rate  permitted  by  statute  or  ordinance,  when 
that  rate  is  in  excess  of  that  which  a  due  regard  for  the  safety  of  the  public  requires, 
with  reference  to  the  more  or  less  dangerous  character  of  the  crossing.  Patterson,  See. 
IW,  p.  1&9. 

IS.  Contributory  negligence  is  well  detined  to  be  that  want  of  reasonable  care  upon  the  part 
of  the  person  injured  which  concurred  with  the  negligence  of  the  railroad  company  in 
causing  the  injury.    Patterson,  Sec.  47,  p.  it*. 

as.  Contributery  negligence  can,  therefore,  be  proved  only  by  showing :  first,  that  on  the 
part  of  the  plaintiff  something  has  either  been  done  or  omitted  to  be  done,  which,  under 
the  circumstances,  and  f^ra  a  pindent  regard  for  his  safety,  ought,  in  the  one  case  to 
have  been  omitted,  or.  in  the  other,  to  have  been  done;  and  second,  that  that  particular 
act  of  commission  or  omission  on  the  part  of  the  plaintiff  concurred  with  the  defendant's 
breach  of  duty  in  causing  the  injury.  If  the  proofs  fail  to  show  either  of  these  ele- 
ments, the  plaintiff's  contributory  negligence  cannot  be  said  to  be  established.  Pat- 
teison,  Sec.  4d,  p.  46. 

14.  When  the  verdict  of  a  jury  is  ba^ed  on  their  vstiniat-e  of  contlicting  evidence,  and  is 
approved  by  the  trial  judge,  it  will  not  be  disturbed.    Fox  vs.  Jones,  39  Ann.  589. 

Leovy  de  Blair  for  Defendant  and  Appellant : 

1.  In  an  action  of  this  kind  it  is  essential  for  plaintiff  to  prove  that  the  accident  was  due  to 
some  want  of  care  or  neglect  of  duty  on  de'endant's  part,  and  that  he  was  guilty  of  no 
negligence  which  helped  to  bring  about  the  injni-ios  of  which  he  complains.  Pierce  on 
Bailroads,  pp.  343,  345,  346:  Reach  on  Contributory  Negligence,  p.  191, §  63,  tljg.;  Id.  p. 
195;  1  Kover  on  Bailroads,  pp.  531  ffg.:  Murray  vs.  Bailraad  Co.,  31  Ann.  490;  Schwartss 
vs.  Pailroad  Co.,  30  Ann.  15;  Merciervs.  Bailroad  Co.,  23  Ann.  264. 

ie.     Tne  evidence  establishes  the  entire  fretisdom  from  fault  and  absence  of  negligence  on  the 
part  of  defendant  and  its  employees, 
a.     The  trtiin  was  moving  s^owlj* ;  the  bell  was  rung  continuously ;  a  flagman  was  at  the 
crossing  with  a  red  signal  light  and  gave  plaintiff  timely  warning  of  the  approach  of  the 
train :  and  all  the  signals  and  precautions  recjuired  by  law  or  the  particular  circum- 
stances of  the  case  were  observed. 
if.    A  railroad  company  is  not  re^iuired  to  stop  ovtry  time  a  person  or  wagon  is  seen  ap- 
proaching the  track.     A  Hteam  car  has  the  right  of  way,  and  those  manning  it  have  a 
right  to  presume  that  the  traveler  will  stop  in  time  to  avoid  a  collision.    Pierce  on  Bail- 
roads,  p.  313:  Leaaon  vs.  K.  K.  Co..   (Maine),  1  East.  Reporter,  101;  Schwartz  vs.  B. 
B.  Co.,  30  Ann.  p.  19. 
Ah  soon  as  it  became  apparent  that  a  collision  would  occur  if  the  train  was  not  stopped, 
every  possible  effort  was  made  to  «top  and  avert  the  accident. 

Zi.  The  duties  of  the  public  and  a  railroad  company  at  a  crossing  are  mutual  and  reciprocal. 
A  performance  of  his  duties  is  as  essential  to  plaintiff's  case  as  a  failure  of  the  railroad 
company  to  do  wliat  is  required  of  it.  The  evidence  discloses  an  entire  failure  on  plain- 
tiff's part  to  observe  the  precautions  the  law  requires  of  him  and  shows  that  he  was 
guilty  of  such  contributory  negligence  as  would  defeat  his  right  to  recover  damages, 
were  the  defendant  justly  chargeable  with  every  fault  alleged  in  the  petition  or  at- 
tempted to  be  proved  on  ttie  trial. 
^.  It  was  plaintiff  s  duty  as  he  approached  the  crossing  to  have  made  a  diiigent  use  of  hia 
eyes  and  ears ;  to  assume  there  was  danger  and  to  look  out  for  moving  cars,  and  under 
no  circumstanees  to  att(*mpt  to  cross  ahead  of  a  near  approaching  train.  Whenever  by 
ao  doing  he  could  have  become  aware  of  the  train's  approach  in  time  to  escape,  it  must 
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be  presnmed,  in  caae  of  a  coUiflion,  either  that  he  did  not  look  or,  if  he  did  look,  that  he 
did  not  heed  what  he  saw.  He  who  can  see  and  does  not  mast  be  treated  as  if  he  did 
nee.  Pierce  on  Kallroads,  pp.  343,  315,  346;  Beach  on  Contributory*  IieKllgence,  p.  191, 
§  63 ;  id.  pp.  19-.),  195 ;  Kailroad  Co.  vh.  Hobbes  (Maryland),  19  Am.  and  Kn^;.  R.  R.  Cas. 
341  :  31  Ann.  490 :  30  Ann.  15 ;  !23  Ann.  364. 

b.  •  The  evidenceiihows  beyond  a  doubt  that,  if  plaintiff  had  looked  or  listened  carefully 
as  ho  nearetl  the  croasing,  he  would  have  become  aware  of  the  train's  approach.  Henoe 
he  is  in  this  dilemma :  either  he  did  not  make  theprop(>r  use  of  his  eyes  and  ears  and  was. 
therefore,  guilty  of  carelessness;  or  he  knowingly  attempted  to  cross  the  track  in  front 
of  the  approaching  train  and  hence  was  imprudent  and  reckless.  Either  horn  of  the 
dilemma  Is  fatal  to  his  case. 

e.  The  dangerous  character  of  the  crosbing  or  the  presence  of  obstructions  on  th«  tracks 
if  any  there  were,  so  far  from  excusing  plaintiff's  conduct,  heightens  its  imprudence  and 
negligence,  lioach  on  Contributory  Negligence,  p  20:1,  §  65;  Patterson's  Railway  Acci- 
dent Law,  pp.  171.  172,  §  177. 
4.  Positive  ontweighs  negative  testimony.  The  statements  of  seven  witnesses  that  they 
saw  a  certain  thing  preponderate  over  the  statements  of  four  witnesses  that  they  did 
not  see  it.  Starkie  on  Evidence,  §  867;  35  Ann,  500,  19  Am.  and  Bng.  B.  R.  Cas. 
276-278. 


The  opiDion  of  the  Court  was  delivered  by 

McEnery  J.    The  plaintiff  aaes  the  defendant  Railroad  Company 
for  injnries  saatained  in  conseqaence  of  a  collision  between  a  train  o  f 
cars  of  the  defendant  and  a  wagon  driven  by  plaintiff,  in  the  City  of 
New  Orleans,  near?  o'clock  p.  m,,  at  the  Barracks  street  railroad  cros- 
sing, on  March  17th,  1887. 

The  testimony,  as  is  usual  in  cases  of  this  character,  is  conflicting. 
But  from  a  careful  and  attentive  review  of  the  statements  in  the  record, 
we  think  the  following  facts  are  conclusively  established.  On  the 
evening  of  the  17th  of  March,  1887,  about  7  o'clock,  the  incline 
engine  of  the  defendant  company  coupled  on  to  six  freight  cars  for 
the  purpose  of  placing  tliem  on  defendant's  transfer  boat,  and  began 
to  back  them  iu  the  direction  of  the  Barracks  street  crossing.  This 
was  the  only  practical  way  to  put  the  cars  on  the  transfer  boat.  The 
train  was  runuing  at  a  reasonably  slow  rate  of  speed,  not  exceeding 
four  miles  an  hour.  The  electric  light  at  the  crossing  gave  at  this  timi) 
a  sufficient  light  to  make  plainly  visible  for  some  distance  the  sur- 
roundings at  the  crossing.  There  were  no  obstructions  to  prevent  a 
full  view  of  the  crossing  from  the  3d  District  Ferry  Landing,  and  the 
appioach  of  trains  from  the  direction  of  Hospital  street,  the  direction 
from  which  the  train  cume  at  tlie  time  of  the  collision.  The  Third 
District  Ferry  boat  landed  about  tho  time  the  defendant  company's 
train  was  moving  towards  the  crossing.  Three  vehicles  were  driven 
from  the  ferry  slip  towards  the  crossing,  the  first  two  were  driven  at 
a  com  pari  tively  rapid  speed  and  successfully  made  the  crossing  when 
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the  train  was  some  aeveDty-five  feet  from  tbem  and  approaching  them* 
The  third  wagon  driven  by  plaintiff  was  ten  or  twelve  feet  behind  second 
wagon.  The  horse  was  driven  on  the  track  and  one  wheel  of  the  wagon 
crossed  the  first  rail  of  the  track.  At  this  time  the  train  was  within 
a  short  distance  of  plaintiff's  wagon,  some  ten  or  twelve  feet.  The 
flagman  was  at  the  crossing,  he  flagged  down  plaintiff's  vehicle  as  he 
had  flagged  down  the  other  two  wagons  which  had  saccessfully  passed 
over  the  track.  The  plaintiff  failing  to  heed  the  signal,  the  flagman 
halloed  to  plaintiff  to  stop,  or  back,  and  as  he  still  continued  in  hia 
course,  he  seized  his  horse  and  endeavored  to  get  the  wagon  from  ita 
perilous  position.  The  horse's  head  was  turned  until  the  first  wheel 
of  the  wagon  was  parallel  with  the  track,  and  it  became  fastened  so 
that  it  was  impossible  to  get  the  wagon  off  in  time  to  prevent  the  col- 
lision which  threw  plaintiff  from  it  and  injured  him.  The  train  in  con- 
sequence of  the  efforts  made  before  the  collision,  passed  on  a  few  feet 
and  was  stopped. 

While  the  train  was  backing  the  bell  was  continually  rung.  Every 
reasonable  effort  was  made  by  defendant's  employees  to  avert  the  acci- 
dent. The  signal  to  stop  was  given,  the  brakes  applied  and  the  engine 
reversed.  The  train  hands  were  in  their  respective  positions  and  were 
discharging  their  duties.  There  were  lights  at  least  on  the  top  of 
the  train.  These  were  used  as  well  as  the  loud  voices  of  the  employees 
to  warn  the  plaintiff  of  his  danger.  AH  these  warnings  were  given 
and  the  efforts  to  stop  the  train  made  as  soon  as  it  was  evident  that 
the  plaintiff  was  in  danger,  that  is  as  soon  as  he  had  reached  the  track. 
The  crossing,  like  others  in  populous  cities,  is  dangerous.  The  railioad 
company  is  bound  to  take  extraordinary  precaution  for  the  protection 
of  the  public  at  such  places  in  the  management  and  handling  of  its 
trains.  Employees  of  railroad  companies  must  always  be  vigilant  and 
attentive,  and  their  responsibility  must  be  measured  by  the  dangerous 
conditions  which  confront  them ;  the  greater  the  danger,  the  greater 
the  vigilance  and  attention. 

It  would  be  the  greatest  carelessness  and  negligence  for  a  railroad 
company  to  fail  in  any  of  the  requirements  necessary  to  protect  the 
public,  at  a  crossing  where  persons.and  vehicles  are  constantly  passing* 
There  is  an  obligation  also  on  the  part  of  the  public  to  be  vigilant  and 
attentive  when  passing  over  a  crossing  where  passing  trains  may  be 
frequently  expected.    Counsel  for  plaintiff'  says  in  his  brief : 

''Of  course  there  can  be  no  question,  that  if  the  court  finds  that  the 
flagman  was  there,  it  was  the  greatest  negligence  on  the  part  of  plain- 
tiff to  undertake  to  drive  by  him."  We  are  convinced  that  the  flag- 
man was  at  the  crossing,  and  gave  timely  warning  to  the  plaintiff. 
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Plaintififn  witDesses  prove  that  a  flagman  was  kept  at  the  crossing 
before  and  after  the  accident,  baton  this  particular  night  they  did  not 
aee  him  at  the  crossing.  There  mnstli a ve  been  some  obvious  reason 
for  his  absence  from  his  post  of  duty  on  this  particular  occasion.  The 
company  must  have  ceased  placing  a  flagman  there,  or  he  might  on  his 
own  responsibility,  have  quit  his  accustomed  place.  Neither  of  these 
facts  is  shown.  The  plaintiff  states  that  some  one  halloed  to  him  to 
stop  or  back  when  he  got  on  the  track,  and  in  obedience  to  this  he 
pulled  his  horse  back.  The  evidence  shows  that  the  horse's  head  was 
turned  so  that  one  of  the  front  wheels  was  parallel  to  the  track.  Who 
ivas  it  that  halloed  to  plaintiff  f  The  plaintiff  does  not  know  who  it 
was.  But  other  witnesses  identified  the  party  who  halloed  to  plaintiff 
as  Fitzgerald  the  flagman,  who  also  seized  the  horse  and  turned  his 
head  towards  Canal  street,  thus  placing  the  wheel  parallel  to  the  track. 
The  plaintiff  did  not  hear  the  bell  ringing,  or  the  noise  of  the  cars  in 
motion.  He  did  not  see  the  flagman,  or  his  signals,  the  lights,  or  the 
cars  or  anything  to  warn  him  of  the  approach  of  the  train.  The  evi- 
dence shows  had  the  plain tifi  been  governed  by  ordinary  prudence  in 
using  his  sight  and  hearing,  he  would  have  seen  the  train  in  motion, 
the  flagman  at  the  crossing,  his  signals  in  his  efforts  to  arrest  the  course 
of  plaintiff,  he  would  have  heard  the  continuous  ringing  of  the  bell  and 
the  noise  of  the  train.  The  plaintiff  was  evidently  paying  attention 
only  to  the  wagons  ahead  of  him,  and  as  these  had  passed  in  front  of 
the  moving  train,  ho  thought  he  could  also  do  so  with  safety.  After 
the  second  wagon  had  passed  he  was  warned  in  sufficient  time  to  prevent 
his  attempt  to  cross  the  track.  There  was  no  violation,  no  neglect 
of  any  of  the  ordinary  and  necessary  precautions,  which  could  have 
led  him  to  believe  it  was  prudent  to  make  the  attempt. 

There  is  not  sufiicient  evidence  to  establish  the  fact  contended 
for  by  plaintiff,  that  there  was  a  hole  in  the  track,  'Monger  and 
deeper  than  should  have  been,''  caused  by  the  neglect  of  plaintiff  to  re- 
pair the  same,  in  consequence  of  which  plaintiff's  wagon  was  unable 
to  be  moved  from  the  track  in  time  to  prevent  the  collision. 

The  plaintiff  has  failed  to  show  that  the  accident  in  consequence  of 
which  he  received  his  injuries,  was  due  to  the  neglect  of  the  defendant 
company,  and  that  he  was  guilty  of  no  negligence  which  aided  in  the 
accident. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  and  the  judgment  appealed  from  be  set  aside,  annulled  and  re- 
versed, and  it  is  now  ordered  adjudged  and  decreed  that  the  demand 
of  plaintiff  be  rejected,  with  cost  of  both  courts. 


B.  Howard  MeCdleh  for  tbe  Relator : 

Sections  9979.  9t  9eq.,  R.  S.  1870,  provldixiK  for  appeals  from  Jadgments  rendered  by  jas- 
tices  of  the  peace  in  the  Parish  of  Orieana,  were  not  repealed  by  the  adoption  of  the 
Constitution  of  1879.  They  remained  in  a  condition  of  innoeuoui  desuetude  antil  quick- 
ened into  life  by  the  Constitntional  Amendment  of  1884.  Like  Arts.  857  and  858,  C.  P. , 
regarding  the  writ  of  certiorari,  or  the  State  insoWent  laws,  daring  the  existence  of  the 
bankrapt  act,  the  operation  of  these  laws  was  suspended,  bat  they  were  not  repealed. 
117  U.  S.  201.  Hence  Sec.  S093,  K.  B.,  is  the  law  governing  the  time  within  which  the 
record  of  appeal  mast  be  filed  in  the  appellate  coart. 

City  courts,  under  the  new  system,  took  the  place  of  jostioes  of  the  peace  in  the  Parish 
ofOrleans  under  the  old  system.  Sec.  7.  Act  45,  of  18B0  ;  Act  22,  of  1888,  and  Act  129, 
of  188.;    33  A.  146;    33  A.  419. 

Sundays  must  be  excluded  from  the  computation  in  ascerUining  which  was  the  tenth 
day  after  the  filing  of  the  bond  of  appeal.  Dies  dominieue  non  eat  juridieue.  9  A.  371  ; 
124  U.  S.  131  ;    6  Rob.  18  ;    483. 

In  determining  whether  the  record  was  filed  within  t-en  days  after  filing  of  the  bond 
(R.  S.  2093.  Rule  29  Civil  Dislzict  Court),  both  the  day  on  which  the  bond  was  filed  (i.  e.. 
June  nth),  and  the  day  on  which  the  transcript  was  deposited  in  the  ^clerk's  oflloe  of 
the  Civil  District  Court  (i.  e.,  June  22d),  must  be  excluded  (C.  P.  318,  R.  C.  C.  2059), 
and  this  done  the  appeal  was  seasonably  perfected.  The  phraseology  of  Sec.  2093  is 
identical  with  Art.  575,  C.  P.,  and  the  decisions  are  uniform  that  it  takes  eleven  days 
to  make  ten  full  days  in  matters  of  appeal,  because  the  last  day  is  not  counted.  29  A 
224;    20  A.  850;    25  A.  136;    30  A.  677. 

Henry  P.  Dart  for  the  RespondeDt. 


The  opinion  of  the  Conrt  was  delivered  by 

Poch6,  J.  The  complaint  in  this  case  is  that  the  respondent  judge 
erroneoasly  dismissed  an  appeal  brought  to  his  coart  by  relator  from 
one  of  the  city  courts. 

The  ground  of  the  dismissal  was  that  the  appeal  had  not  been  com- 
pleted in  time  under  Rule  20  of  the  Civil  District  Court,  which  reads 
:aB  follows : 
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The  State  ex  rel.  J.  B.  Solari  vs.  T.  C.  W.  Ellis,  Judoe.  

Under  the  construotion  placed  in  jurisprudence  on  the  provisions  of  Article  318  of  the  Code 
of  Practice.  Kule  29  of  the  Civil  District  Court  of  the  Parish  of  Orleans,  which  provides 
that  appeals  from  City  courts  must  bo  filed  before  the  expiration  of  the  tenth  day  after 
the  bond  of  appeal  has  been  filed  in  the  City  Court,  must  be  construed  so  as  to  exclude 
in  the  computation  of  the  time,  the  day  on  which  the  bond  has  been  filed  as  well  as  the 
day  on  which  the  transcript  was  required  to  be  filed  in  the  appellate  conrt,  under  the 
rule. 

There  is  no  perceptible  or  substantial  difference  between  Rule  29  of  the  CivU  District  Conrt 
and  Section  2093  of  the  Revised  Statutes  of  1870.  In  dealing:  with  rules  of  practice  the 
Supreme  Conrt  will  fallow  judicial  precedents,  with  a  view  to  the  uniformity  of  such 
rules. 

A    PPLICATIONS  for  Certiorari  and  Mandamus. 
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"  In  any  case  appealed  from  a  city  court,  the  record  most  be  filed  id 
this  Court  before  the  expiration  of  the  tenth  day  after  filing  the  bond 
in  the  court  a  qua^  unless  such  tenth  day  should  fall  upon  a  holiday,  ii> 
which  event  the  appellant  shall  be  entitled  to  the  whole  of  the  next 
succeeding  day  upon  which  the  clerk's  office  may  be  open  for  business, 
within  which  to  file  such  record." 

It  appears  from  the  record  that  the  appeal  bond  was  filed  in  the 
city  court  on  the  11th  of  June,  and  that  the  transcript  was  filed  in  the 
appellate  court  on  the  22d  of  the  same  month. 

Relator's  main  contention  is  that  under  the  provisions  of  Art.  319- 
of  the  Code  of  Practice,  as  construed  in  our  jurisprudence,  his  appeal 
was  seasonably  brought  up,  because  the  day  on  which  his  bond  was- 
filed,  and  the  day  on  which  the  transcript  was  to  be  filed,  under  the 
rule,  should  not  be  counted. 

The  article  of  the  Code  provides  that ''  in  all  cases  where  delay  i» 
given  either  to  do  something  or  to  answer,  neither  the  day  of  serving* 
the  notice,  nor  that  on  which  the  act  is  to  be  done  or  the  answer  filed^ 
are  included." 

If  that  provision  governs  the  case,  the  appeal  is  saved. 

The  respondent  concedes  this  conclusion  if  the  question  is  to  be 
controlled  by  Sec.  2093  of  the  Revised  Statutes  of  1870,  which  was  the 
law  regulating  appeals  from  justice's  courts,  under  the  judiciary  sys- 
tem which  had  been  established  by  the  Constitution  of  1868;  but  his^ 
contention  is  that  the  section  is  necessarily  inconsistent  with,  and  wa» 
therefore  abrogated  by,  the  present  Constitation,  under  which  justices' 
courts,  and  the  tribunal  which  was  then  their  exclusive  appellate 
court,  have  both  ceased  to  exist.    That  section  reads  as  follows : 

^'All  appeals  from  judgments  of  the  justices  of  the  peace,  returnable 
to  the  Third  District  Court,  shall  be  made  within  ten  days  after  the 
bond  of  appeal  shall  be  filed  in  the  ofiice  of  said  justice  of  the  peace. '^ 

As  we  are  unable  to  diacover  any  difference  between  a  rule  which 
requires  the  performance  of  an  act  within  ten  days  tii  a  given  time,  and 
a  rule  which  requires  the  same  thing  to  be  done  '*  before  the  expirati<nt 
of  the  tenth  day "  of  the  same  time,  we  cannot  make  the  distinction 
which  is  the  basis  of  the  respondent  judge's  conclusions  in  his  ruling 
complained  of.  If  the  appeal  was  filed  within  ten  days  after  the  date 
of  filing  the  appeal  bond  in  the  city  court,  the  act  must,  in  the  nature 
of  things,  had  been  done,  before  the  expiration  of  the  tenth  day,  or 
otherwise  it  would  have  been  aftery  and  not  within,  ten  days. 

Under  these  views  it  becomes  unnecesrary  for  the  purposes  of  thi» 
case  to  judicially  determine  whether  the  section  has  been  abrogated  or 
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not.  It  16  snbstantiallj  reproduced  in  the  rule  of  court  under  consid- 
eration  which  was  evidently  predicated  thereon;  the. only  change 
made  being  in  the  use  of  different  words,  conveying  the  same 
meaning. 

From  the  circumstance  that  the  supervisory  jurisdiction  now  vested 
in  this  Court  did  not  exist  under  any  previous  constitution  of  this- 
State;  it  follows,  and  it  appears,  that  the  provisions  of  Sec.  2093  R.  S.,. 
have  never  been  construed  by  this  Court,  and  the  proper  interpreta- 
tion of  the  same  provision,  as  now  incorporated  in  Rule  29  of  the  Civi> 
District  Couit,  comes  up  in  this  case  for  the  first  time  since  the  adop* 
tion  of  the  constitutional  amendment  (1884)  which  vested  that  court 
with  appellate  jurisdiction  over  city  courts. 

But  we  are  not  without  judicial  precedents  in  our  present  investi- 
gation, as  we  find  several  decisions  of  this  Court  which  give  an  inter- 
pretation of  the  rule  in  Art.  318  of  the  Code  of  Practice  as  applicable 
to  an  analogous  provision  of  law  incorporated  in  Art.  575  of  the  same 
Code,  which  declares  that  execution  of  a  final  judgment  is  stayed  if 
an  '*  appeal  has  been  taken  within  ten  days  ^'  after  said  judgment. 

It  has  been  held  that  in  computing  these  ten  days,  the  day  on  which 
the  judgment  was  signed,  and  the  day  on  which  the  appeal  is  taken^ 
should  not  be  included. 

Thus  in  the  case  of  Garland  vs.  Holmes,  12  Rob.  421,  it  appeared 
that  the  judgment  had  been  signed  on  the  20th  of  December,  1855,  and 
the  appeal  was  taken  only  on  the  2d  of  January  following,  making  an 
actual  interval  of  thirteen  days,  but  after  excluding  two  Sundays,  and 
ruling  that  the  day  on  which  the  judgment  had  been  signed  and  that 
on  which  the  appeal  had  been  taken  should  not  be  included,  the  court 
held  that  the  appeal  had  been  taken  within  ten  days  after  the  judg- 
ment had  been  signed. 

That  case  was  followed  under  similar  circumstances  in  State  ex  reL 
Mercier  vs.  Judge,  29  Ann.  224,  and  subsequently  in  Tupery  V9.  £d- 
mondson,  29  Ann.  850. 

Without  expressing  our  opinion  on  the  subject,  if  the  question  waa 
res  nova,  we  conclude  that  the  decisions  above  referred  to,  in  the  con- 
struction therein  adopted  of  the  application  of  Art.  318  of  the 
Code  to  expressions  precisely  similar  in  Art.  575,  have  acquired  the 
force  of  the  rule  stare  decisis,  and  that  they  must  control  our  ruling  ia 
the  present  controversy.  To  be  efficient,  rules  of  practice  must  be- 
unequivocal,  and  hence  they  must  be  uniformly  expounded. 

Thus  concluding,  we  hold  that  relator's  appeal  had  been  seasonably 
brought  up,  and  tliat  there  is  error  in  the  judgment  of  dismissal. 
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It  is  therefore  ordered  that  the  alternative  writ  of  maDdamns  herein 
panted  be  made  peremptory,  and  that  the  respondent  judge  be 
-commanded  to  entertain,  and  to  pass  on  tlie  merits  of,  the  appeal 
taken  in  the  case  of  Thos.  Sully  &  Co.  vs.  J.  B.  Solari  from  the  Fourth 
City  Court  of  tlie  Parish  of  Orleans,  and  tliat  relator  recover  his  costs 
in  this  proceeding. 


No.  10,183. 

52    179J  GeRMANIA  SAVINGS  BaNK  VS.  GrORGR  PkUSER. 

The  Karnisbee  admits  that  he  bas  a  speclflo  aom  in  biR  bands  wblch  be  received  from 
the  defendant,  bnt  alleges  that  be  received  and  holds  ic  for  his  mother,  and.  therefore 
in  answer  to  interrogatories,  denies  indebtedness  to  defendant  or  possession  of  any 
property  belonging  to  him.  The  mother  intervened  in  the  suit  and  asserted  her  right 
to  the  fnnd.  On  a  traverse  of  garnishee's  answers,  ludgment  was  rendered  against  him 
bnt  simply  ordering  him  to  deliver  the  fand  into  the  Sheriff's  hands,  there  to  abide  the 
decision  of  the  case.  From  this  Jadgment  the  garnishee  alone  appenls.  He  has  no  in- 
terest in  the  matter  and  claims  none,  and  the  Judgment  correctly  maintains  the  seiznre 
of  the  funds  subject  to  the  rights  of  parties  concerned. 

The  mere  fact  that  a  creditor  holds  collateral  securities  does  not  prevent  the  principal 
debt  from  becoming  due,  nor  debar  the  creditor  from  pursuing  legal  remedies  foi  its  en- 
forceroents.  The  pledge  might  be  iusuificient  or  invalid.  The  rights  of  defendant  or 
of  others  interested  to  require  surrender  or  application  of  the  original  secnrieties  are  not 
Involved  in  this  appeal  by  a  garnishee  who  has  neither  right  nor  iut«»re8t. 

APPEAL  from  tlie  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot  J. 


Braughn,  Buckf  Dinkelspiel  &  Hart  and  Thos.  L,  Bayne  for  Plaintiff 
and  Appellee : 

Plaintiff  seised,  under  writ  of  attachment,  in  the  hands  of  Guatave  Peuser,  certain  money 
belonging  to  Geo.  Peuser.  who  had  absconded.  The  answers  of  Gustavo  Peuser  were 
traversed,  and  traverse  tried  before  a  Jury,  who  found  that  the  money  was  subject  to 
the  attachment.  The  verdict  of  the  Jury  and  Jadgment  of  the  court  are  fully  sustained 
by  the  evidence,  and  their  verdict  upon  a  question  of  fsu*.t  will  not  be  sei  aside  except 
upon  conclusive  evidence  that  it  is  erroneous. 

Fox  vs.  Jones.  39  A.  929 ;  31  A.  432  ;  !23  A.  31  ;  20  A.  458  ;  14  A.  139  ;  13  A.  -207,  T59  ;  II 
A.  215,  625. 

The  garnishee  is  metely  a  stakeholder,  and  has  no  right  to  plead  for  other  parties  ;  and  the 
judgment  against  him  should  be  affirmed  or  his  appeal  dismissed,  liunna's  Syndic  vs. 
Lauring.  10  Martin  Bep.  510  ,-  14  La.  514-  Hazard  vs.  Agricultural  Bank  of  Miss.,  11 
Rob.  3.16. 

The  plaintiff  has  the  right  to  sue  his  debtor  and  recover  judgment  against  him.  although  bo 
holds  collateral  security, which  is  in  litigation  or  liable  to  be  rendered  valuelea  by  adverse 
claims.  The  principal  debtor  may  be  sued  without  proceeding  against  a  security  or 
guarantor. 

t  Rob.  1.35;  4  La.  158  ;  14  A.  193  ;  Lewis,  Trustee,  vs.  United  State»,  92  U.  S.  622;  CoJe- 
brook  on  Collateral  Securities,  sec.  113;   Jonea  on  Pledges,  sec.  681. 
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i\  C.  Zaeharie  for  Defendant  and  Appellant : 

Where  a  third  party  intervenes  in  an  attachment  snit,  claiming  the  preperty  attached  a»- 
owner,  and  Joins  the  garnishee  in  all  of  his  defenoea,  sach  third  party  is  neceesarily  » 
party  to  a  role  to  traverse  the  answers  of  the  garnishee,  and  it  is  eiTor  to  deny  snob 
third  party  the  right  of  appearance  ou  the  trial  of  the  traverse. 

Beoords  of  snita  between  plaintiffs  and  other  parties  are  rst  inUr  alois  acta,  where  neither 
defendant  nor  garnishee  were  parties  to  sach  snita,  and  are  inadmissable. 

A  garnishee  has  a  right  to  plead  all  defences  which  may  be  necessary  for  the  protection  of 
hie  own  interest.  Drake  on  Attaehment,  §  6Ta ;  Waples  on  Attachment,  p.  368  and 
note ;   S  A.  885 ;    Drake  090  and  notes ;    15  L.  253 ;   Drake,  415,  515  ;   S8  A.  00. 

A  pledgee  holding  ooUaterals  and  not  alleging  their  insnfBoiency  to  pay  his  debt,  mast 
proceed  against  each  collaterals,  before  he  can  attach  other  property  ot  his  debtor.  11 
Wend.  (N.  Y.)  p.  109 ;   Story  on  Bailments,  3S0 ;    1  N.  S.  418 ;   3  X.  S.  32. 

Thebnrdenofproof  is  on  the  attaching  creditor  when  seeking  to  contradict  and  disprove 
the  answers  of  garnishee.  4  A.  138 ;  U  A.  306,  791 ;  10  A .  31 ,-  Waples  on  Attachment, 
p.  375,  notes  4  and  5. 

The  attaching  creditor  mnst  disprove  the  answers,  he  cannot  assail  the  veiaoity  of  th» 
garnishee  as  a  general  witneas.    14  A.  793. 

Althongh  an  attorney  be  engaged  as  ceonsel  for  one  of  the  parties  to  a  sait.he  cannot  testify 
to  or  make  use  of  what  has  been  eonflded  to  him  professionally,  and  coDfldentially  by 
tiie  other  party  to  the  salt.    Weeks  on  Attorneys,  p.  861 ;   50  Mo.  337, 

A  new  trialahonld  be  granted  when  an  attorney,  in  his  closing,  states  facts  of  which  ther» 
is  no  evidence,  and  snch  statement  is  caloalated  to  influence  the  jury .  Weeks  ou  Attor- 
neys, p.  331,  sec.  113 ;  35  Geo.  235 ;  Ibid  24 ;  Ibid  395 ;  4  E.  D.  Smith  (K.  Y.)  853 ;  55 
Mo.  509;  67  Wis,  520;  30N.  W.790;  34N.W,  564;  14N.B.3S;  37  N.  W.  014  ;  38  XT. 
W.  37;  14  Mich.  313;    6L  Wis.  114. 

The  opinion  of  the  Court  was  delivered  by 

Fbnner,  J.  Plaintiff,  a  creditor  of  Greorge  Peuser,  an  absconding 
defaulter,  took  out  a  writ  of  attachment  against  him  under  which 
Gnstave  Peuser  was  made  a  garnishee. 

In  answer  to  interrogatories,  Guatave  Peuser  disclosed  the  facta 
thatj  on  the  eve  of  his  flight,  his  brother,  George  Penser,  had  trans- 
ferred to  his  name  certain  shares  of  city  railroad  stock,  which  he  had 
sold  and  received  therefor  the  price  of  thirty- three  hundred  dollars. 
This  sum^  he  says,  ''I  subsequently  deposited  in  the  Germania  Savinga 
Depository  in  my  name,  under  an  agreement  with  George  Den^gre^ 
attorney  of  plaintiff  herein,  subject  to  the  decision  of  my  mother'a 
rights  thereto  in  this  case.^' 

He  admits  that  the  money  is  thus  in  his  hands,  that  it  was  placed  in 
his  hands  by  George  Peuser,  who  at  the  time  owned  the  stock  from  the 
sale  of  which  it  was  realized,  and  he  does  not  pretend  to  have  the 
slightest  claim  upon  it  in  his  own  right. 

But  he  denies  that  it  is  due  to  George  Peuser,  and  says  that  it  wa» 
placed  in  his  hands  for  their  mother  to  whom,  he  says,  it  belongs. 

Mrs.  Peuser  has  intervened  in  the  case  and  is  championing  her  owik 
rights. 
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As  the  garnisbee  denied  any  iDdebtedness  to  the  defendant  and  the 
possesion  of  any  property  belonging  to  him,  it  was,  of  course,  essen- 
tial that  plaintiff  should  traverse  the  answers,  because,  upou  their 
face,  in  the  absence  of  any  service  on  the  defendant  or  of  any  seizure 
of  property,  the  plaintiff's  suit  necessarily  fell.  Pennoyer  vs.  Neff, 
95  U.  S.  714  J  Loughlin  vs.  Ice  Co.,  35  La.  1184. 

Accordingly  a  traverse  was  filed.  The  issue  was  tried  exclusively 
between  the  plaintiff  and  the  garnishee.  When  Mrs.  Penser,  the  in- 
tervener, attempted  to  take  part  therein,  objection  was  made  on  the 
ground  that  the  question  of  her  riglit  was  not  involved  and  that  the 
decision  upon  the  traverse  could  not  affect  her,  which  objection  was 
AUBtained  by  the  conrt. 

The  traverse  was  tried  before  a  jury  and  resulted  in  a  vei-dict  and 
judgment  in  favor  of  plaintiff,  but  simply  *'  ordering  said  Gustave 
Peuser  to  turn  over  to  the  sheriff  the  said  $3,3(K)  in  cu!Tency,  to  be 
held  by  said  sheriff'  to  await  the  final  decision  of  this  suit,  etc.*' 

The  only  possible  effect  of  this  judgment  i^  simply  to  maintain 
plaintiff's  seizure  of  the  fund  and  to  hold  it  in  court  subject  to  the 
final  decision  of  the  rights  of  the  claimants  thereon.  A  contrary  de- 
cision \\'ould  have  liberated  the  fund  and  have  thrown  plaintiff  out  of 
conrt.  It  would,  in  effect,  have  been  a  decision  in  favor  of  Mrs. 
Peuser  without  trial  or  hearing. 

As  the  matter  stands,  no  one  is  prejudiced.  Mrs.  Pe user's  rights  are 
perfectly  preserved.  She  is  not,  in  any  degress,  affected  by  this  de- 
cision. Iler  intervention  is  before  the  court  and  must  be  determined 
before  any  disposition  of  this  fund  can  be  made.  Moreover,  she  has 
not  appealed.  The  only  appellant  is  the  garnishee,  and  what  possible 
right  he  can  have  to  complain  is  not  apparent.  Pie  claims  no  interest 
in  the  fund.  He  admits  that  he  received  it  from  George  Peuser,  and 
he  suggests  no  claim  that  anybody  else  has  upon  it  except  his  mother. 
She  has  asserted  her  own  claim  judicially,  and  that  is  the  issue  upou 
which  depends  the  disposition  of  the  fund. 

The  garnishee  also  filed  an  exception  to  the  effect  that,  as  plaintiff's 
claim  against  George  Peuser  appeared  on  its  face  to  be  secured  by  a 
pledge  of  amply  suftlcieut  property  for  its  payment,  the  petition  set 
forth  no  cause  of  action. 

Without  discussing  the  questien  whether,  under  the  circumstances 
of  this  case,  an  exception  of  this  kind  lies  in  the  mouth  of  the  gar- 
nishee, the  exception,  as  such,  has  no  merit.  The  mere  fact  that  a 
creditor  holds  collateral  securities,  does  not  prevent  the  principal  debt 
from  becoming  due  nor  debar  him  from  pursuing  his  legal  remedies 
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for  its  enforcement.  Dancan  vs.  Elam,  1  Rob.  135 ;  Lewis,  Trustee, 
vs.  U.  S.,  92  U.  S.  622. 

In  this  case,  it  is  in  evidence  that  the  title  to  tlie  securities  origin- 
ally pledged  is  in  contest  before  the  courts.  The  rights  of  the  defend- 
ant or  others  interested  to  require  the  surrender  or  application  of  the 
original  securities  are  not  here  involved.  The  garnishee  has  no  right 
•or  interest  in  the  premises. 

Judgment  affirmed. 


No.  10,209. 

J.   NUMA.  AVKGNO  VS.  CiTIZENS'  BaNK  OF  LOUISIANA. 

An  original  atockholder  who  signs  without  qualification  a  snbsoriptioii  for  new  stock  to 
increase  the  original  stock,  is  not  entitled  to  cancellation  of  his  subscription  and  to 
repetition  for  Ihe  amount  pi  id  in,  on  the  ground  that  all  the  new  shares  were  not  sub- 
scribed for. 

In  the  absence  of  any  stipulation  or  limitation  to  the  contrary,  his  subscription  is  not  con- 
tingent or  dependent  xipon  the  taking  of  all  the  shares,  but  is  absolnte  and  binds  him 
acoortiingly. 

APPEAL  from  the  Civil  District  Court  for  tl)©  Parish  of  Orleans. 
Voorhies,  J. 

W.  8.  Benedict  for  Plaintiff  and  Appellant. 

G.  A.  Breaux  and  ff,  C.  Miller  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  The  object  of  this  suit  is  to  annul  a  resolution  of 
the  board  of  directors  of  defendant  bank  increasing  the  capital  and 
opening  a  sabscription  for  the  new  stock  and  to  compel  restitution  of 
3  sum  paid  by  the  plaintiff,  in  satisfaction  of  the  new  stock  subscribed 
for  by  him. 

From  a  judgment  sustaining  an  exception  of  no  cause  of  action,  the 
plaintiff  appeals. 

It  appears  that  the  bank  having  sustained  losses,  the  original  capi- 
tal was  reduced  to  $350,000,  but  with  which  it  could  not  transact  its 
business. 

It  was  then  resolved  that  an  additional  capital  of  $250,000  should 
be  secured  and  a  subscription  list  was  opened,  with  a  preference  in 
favor  of  stockholders.  Only  $25,000  of  the  new  capital  was  sub- 
scribed for,  plaintiff  participating  to  the  extent  of  25  shares  of  $100 
«ach. 
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We«kK.  tutrix,  vs.  Railroad  Company. 


Grounding  himself  upon  the  circumBtances  that  the  entire  250O 
Bharea  which  might  have  been,  were  not  subscribed  for,  as  he  expected,, 
the  plaintiff  contends  that  his  subscription  should  be  annulled  and 
the  money  paid  refunded  him. 

There  is  no  allegation  in  the  petition,  that  when  the  plaintiff  sub- 
scribed he  did  so,  on  the  formal  condition  that  all  the  shares  would  be 
subscribed  for. 

Had  he  done  so,  and  had  the  shares  not  been  subscribed  for,  he 
would  have  been  entitled  to  relief. 

The  subscription  list  is  not  attached  to  the  petition  and  it  must  be 
inferred  from  its  absence  that  the  caption  does  not  contain  the  qualifi- 
cation. 

Had  2,499  of  the  shares  been  subscribed  for  and  the  subscription 
paid  in,  could  the  subscribers  on  the  sole  ground  that  one  share  had 
not  been  subscribed  for,  ask  the  cancellation  of  their  subscription  and 
the  return  of  the  money  paid  over  Y  Surely  not,  for  the  plain  reason^ 
that  the  subscription  not  having  been  made  contingent  on  a  subscrip- 
tion for  all  the  shares,  was  Toluntary,  unqualified  and  absolute  and 
not  susceptible  of  any  rescission  or  revocation. 

The  plaintiff  is  therefore  concluded  by  his  spontaneous  act  in  the 
premises. 

Judgment  affirmed. 


No.  10,107. 

Mrs.  Julia  Weeks,  tutrix,  vs.  New  Orleans,  Spanish  Fort  and- 

Lake  Railroad  Company. 

PasaeDgers  crossing  a  railroad  track  at  a  staiioD,  in  order  to  leave  or  board  a  train  halted 
for  that  purpose,  are  not  held  to  the  exercise  of  the  same  care  and  diligence  which  are 
ordinarily  exacted  from  persons  crossing  tracks,  but  are  authorised  to  assume  th*t  th* 
raiiioad  corporation  will  so  order  its  trains  that  he  will  be  safe  from  harm  on  the  track 
which  he  is  thus  invited  and  required  to  cros8«in  order  to  seoure  his  passage, 

But  where  a  person  atiompts  to  board  the  train  while  moving,  and  after  it  has  Isft  th» 
station,  he  no  longer  acts  on  the  invitation  or  stands  under  the  protection  of  the  com* 
pany,  and,  while  crossing  or  occupying  the  track,  is  bound  to  use  proper  care  for  hi» 
own  protection. 

Evidence  discussed  and  conclusion  reached  that  the  injured  party  here  was  subject  to  the 
last  mentioned  rule. 

Having  thus  negligently  stood  upon  the  track  in  full  view  of  the  approaching  train, 
which  rang  its  bell  and  sounded  its  whistle,  and  having  failed  to  use  his  sansas  in  hi» 
eager  absorption  in  the  attempt  to  board  a  moving  train,  in  itself  an  improper  and  India 
creet  act,  he  must  be  held  guilty  of  contributory  negligence,  which  debars  recovery. 


NEW  ORLEANS,  DECEMBER,  1888.  801 

Weeks,  tatriz,  vs.  Railroad  Company. 


APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Eightar,  J. 

Walter  D.  Benegre  for  Plaintiff  and  Appellee : 

The  eTidenoe  shows  that  the  accident  resulted  from  the  negligence  of  defendant  and  failure 
of  their  emplojees  to  comply  with  their  own  rules  and  regulations,  and  the  jnry  so  found 
hy  their  Terdict.  Their  verdict  should  be  sustained,  with  the  increased  damagea 
claimed. 

The  defense  of  contributory  negligence  on  the  part  of  plaintiff  is  not  sustained  by  the  evi- 
dence nor  under  the  law. 
Increasing  verdicts  is  a  matter  within  the  jurisdiction  of  the  Supreme  Court,  and  it  must  d« 
Justice  when  the  jury  has  given  inadequate  compensation.    Sullivan  vs.  V.,  S.  &  P.  B4 
B.,  39  Ann,  803,  and  cases  cited. 

Contributory  negligence,  in  order  to  be  a  defense,  must  be  soch  negligence  as  was  the  prol* 
imate  cause  of  the  ipjary.  Hansen,  tutor,  vs.  Bailroad,  38  Ann.  116 :  Beads  on  Contrib* 
utory  Negligence,  sec.  10;   Meeks  vs.  R.  R,  Co.,  56  California,  $iZ. 

When  the  negligence  of  the  defendant  grtotly  muKiplies  the  chances  of  accident  to  the 
plaintiff,  and  ia  of  a  character  naturally  leading  to  the  occurrence,  the  mere  possibility 
that  it  might  have  happened  without  the  negligence  Ls  not  suiHcient  to  brealc  the  chain 
of  cause  and  effect  between  the  negligence  and  the  injury. 

Courts  in  such  matters  consider  the  natural  and  ordinary  course  of  events,  and  do  not 
indulge  in  fanciful  suppositions.    Reynolds  vs.  Railroad,  37  Ann.  698. 

The  rule  requiring  a  traveler  on  a  highway  crossing  a  railroad  track  to  UBe  his  eyes  and  ears 
to  ascertain  wlietber  a  traiu  is  approaching,  does  not  apply  to  passongera  who  are  cross- 
ing  a  track  at  a  station  to  got  on  a  train. 

It  is  to  be  assumed  that  a  rallroa<l  corporation,  in  the  exercise  of  ordinary  care,  will  so  reg- 
ulate its  trains  that  the  road  wUl  be  free  from  obstruction  or  int«rruption  when  passen- 
ger trains  are  still  at  a  depot  receiving  and  delivering.  Terry  vs.  Jewett,  78  New  York, 
314 ;  Brassell  vs.  Railroad,  84  Now  York,  '241 ;  Klein  vs.  Jewett,  26  New  Jersey  Equity, 
474;  Jewett  vs.  Klein,  27  New  Jersey  Equity,  531;  Moses  vs.  Railroad.  39  Ann.  653,  and 
authorities. 

When  a  railroad  company  provides  no  way  of  approach  to  a  passenger  train  except  by  cross- 
ing on  a  level  another  track  of  the  railroad,  a  passenger  is  fully  justifled  in  concluding 
that  he  will  be  safe  from  harm  from  a  train  on  the  track  which  he  is  thus  obliged  to 
cross  in  order  to  secure  his  passage.    Jewett  vs.  Klein,  S7  N.  J.  Equity,  551. 

Railroad  companies  are  held  to  the  greatest  care  and  diUgence,  both  in  regard  to  the  ma- 
chinery and  equipment  of  the  road  and  the  conduct  and  acts  of  their  officers,  agents  and 
employees.  Hansen,  tutor,  vs.  Railroad.  38  Ann.  Ill,  and  cases  cited;  Moses  vs.  Rail* 
road,  89  Ann.  653. 

Running  down  a  passenger  who  is  about  boarding  another  train  at  a  depot  or  station  ia 
gross  and  culpable  negligence.    Jewett  vs.  Klein,  37  N.  J .  Equity,  551. 

Failure  to  introduce  leslimony  of  the  engineer  raises  a  presumption  of  negligence  against 
the  company.    35  Ann.  G98,  Day  vs.  Railroad;  38  Ann.  778,  Ketchum  vs.  Railroad. 

Bohert  Mott,  Harry  H,  Hall  and  0.  P.  Drolla  for  Defendant  and 
Appellant. 


The  opinion  of  the  Court  was  delivered  by 

Fenner,  J.    At  the  point  with  which  we  are  concerned,  the  defend- 
ant's double- track  railroad  runs  along  Bienville  street. 
51 


802  SUPREME  COURT  OP  LOUISIA.NA. 

We«k8,  tutrix,  vd.  Railroad  Company. 

At  the  iDtersection  of  Bienville  and  NapoleoD  streets  lies,  on  one 
side  of  Napoleon  street,  a  square  known  as  Loeper's  Park,  and  on  tlie 
other  or  city  side  a  vacant  sqaare  known  and  used  as  a  base  ball  green. 

Loeper's  Park  contains  a  garden,  buildings,  places  of  refreshment, 
dancing  platform,  et«.,  ai^d  is  used  for  picnics  and  a  place  of  resort 
on  Sundays.  Its  entrance-gate  is  on  Bienville,  about  S5  feet  from 
Napoleon  street. 

On  Sunday,  August  8, 1886,  defendant's  train,  coming  from  the  lake 
to  the  city  along  the  track  farthest  from  the  park  and  base  ball  green, 
stopped  at  Loeper's  Park  gate  and  took  on  a  number  of  passengers. 
It  then  moved  on  and,  while  moving,  twenty-five  or  thirty  boys,  who 
had  been  engaged  in  base  ball  on  the  green,  came  running  towards 
the  train,  crossing  the  intervening  track  or  being  upon  it,  and  began 
boarding  the  moving  train.  All  succeeded  in  catching  on  except  the 
son  of  plaintiff,  an  intelligent  boy  of  fifteen  years,  who  waited  for  the 
rear  coach  and  was  standing  on  or  near  the  intervening  track  when 
the  outgoing  train  running  on  said  track  came  along  and  struck  him, 
inflicting  severe  injuries.  The  point  at  which  he  was  struck  was 
about  one  hundred  feet  from  Loeper's  Park  gate,  which  point  had 
been  reached  by  the  rear  car  of  the  ingoing  train. 

The  present  action  is  brought  to  recover  damages  for  the  injury 
thus  inflicted. 

The  substantial  allegations  of  the  petition,  as  to  the  grounds  of  lia- 
bility, are  "that  the  injury  was  caused  by  the  gross  negligence,  care- 
lessness and  want  of  skill  of  the  defendant's  agents  and  employees ;  '* 
that  the  boy  ^^  was  lawfully  in  the  position  occupied  by  him  when  run 
over,  about  boarding  the  incoming  train  at  the  spot  where  he  was  run 
over,  and  where  said  trains  usually  stopped  for  Loeper's  park ; "  and 
that  ''the  said  minor  was  in  no  way  negligent  or  at  fault." 

We  quote  the  language  of  the  Supreme  Court  of  the  United  States 
as  follows : 

''The  question  in  such  cases  is,  first,  whether  the  damage  is  occa- 
sioned entirely  by  the  negligence  or  improper  conduct  of  the  defend- 
ant, or,  secondly,  whether  the  plaintiii*  himself  so  far  contributed  to 
the  misfortune  by  his  own  negligence  or  want  of  personal  care  and 
caution,  that,  but  for  said  neglect  or  want  of  care  and  caution  on  his 
part,  the  misfortune  would  not  have  happened.  In  the  former  case 
the  plaintiff  is  entitled  to  recovery,  and  in  the  latter  he  is  not."  R.  R. 
<3o.  vs.  Jones,  95  U.  S.,  p.  441. 

The  same  doctrine  is  fully  sustained  by  our  own  jurisprudence  and 
-was  announced  by  us  in  the  following  terms :    "  Where  the  injury  re- 
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suite  from  the  negligence  of  plain tift*  and  tlie  negligence  of  the  de- 
fendant in  sucli  manner  that  the  negligence  of  each  may  be  considered 
aa  a  juridical  canse  of  the  injury ,  the  law  will  not  undertake  to  appor- 
portion  either  the  blame  or  the  damage."  Summers  vs.  R.  R.  Co.,  34 
Ann.  144 ;  Childs  vs.  R.  R.  Co.,  33  Ann.  156. 

I. 

The  main  ground  upon  which  negligence  is  imputed  to  defendant  is 
that  the  outgoing  train  was  violating  the  following  general  order 
issued  for  the  government  of  its  conductors  and  engineers: 

"Under  no  circumstances  will  you  allow  your  trains  to  pass  each 
other  while  taking  on  or  discharging  passengers  at  street  crossings. 
In  cases  where  trains  meet  at  street  crossings,  the  rear  coach  of  the 
train  having  the  crossing  must  have  passed  the  pilot  of  the  waiting 
engine  before  such  engine  is  permitted  to  start." 

We  think  it  very  clear  that  this  order  only  means  that  one  train 
shall  not  run  by  another  when  the  latter  is  stopped  at  a  street  crossing 
or  other  stopping  place  taking  on  or  discharging  passengers,  but,  in 
such  case,  must  halt  and  stand  until  the  latter  train  has  started  and 
entirely  passed  the  pilot  of  the  waiting  engine.  The  lule  is  an  emi- 
nently proper  one,  and  if  the  accident  had  resulted  from  its  violation 
and  the  boy  had  been  run  over  while  properly  and  lawfully  boarding 
a  halted  train  at  ite  stopping  place,  the  fault  of  defendant  would  have 
been  so  gross  that  only  the  clearest  proof  of  contributory  negligence 
equally  gross  could  have  saved  defendant.  Even  independently  of  the 
violation  of  its  own  express  rule,  the  case  would  then  have  fallen 
under  the  domination  of  a  well-considered  line  of  authorities  which 
hold,  in  substance,  that  passengers  crossing  a  track  at  a  station  to 
leave  or  get  on  a  train  halted  for  that  purpose,  are  not  held  to  the 
exercise  of  the  same  care  and  vigilance  which  are  ordinarily  exacted 
from  persons  crossing  railroad  tracks,  but  are  authorized  to  assume 
that  the  railroad  corporation  will  so  regulate  its  trains  that  he  will  be 
safe  from  harm  on  the  track  which  he  is  thus  invited  and  required  to 
cross  in  order  to  secure  his  passage.  Terry  vs.  Jewett,  78  N,  Y.,  314  ; 
Brassell  vs.  R.  R.,  84  N.  Y.,  241?  Klein  vs.  Jewett,  26  N.  J.  Eq.,  474; 
Jewett  vs.  Klein,  27  id.,  551. 

But,  in  the  instant  case,  the  evidence  makes  it  clear  that  the  ingoing 
train  had  completed  its  stop,  and  was  actually  moving  on  before  the 
outgoing  train  was  near,  and  that  the  latter  wae,  therefore,  not  re- 
quired to  halt  under  the  letter  or  spirit  of  the  rule,  but  had  the  right 
to  assume  that  the  operation  of  receiving  and  discharging  passengers 
had  been  cottipleted  and  that  it  might  safely  pass. 
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Id  point  of  fact,  the  engine  of  the  oatgoing  train  passed  the  last  car 
of  the  incoming  train  at  a  point  considerably  beyond  Napoleon  street, 
both  trains  being  entirely  clear  of  the  crossing,  and  at  this  point  the 
boy  wasinjared. 

So  far  as  appears  from  the  evidence  the  operation  of  receiving  and 
discharging  passengers  was  completed  and  the  track  was  clear  until 
this  crowd  of  boys  came  running  from  the  base  ball  ground  to  board 
the  moving  train  and  crossed  or  occupied  the  track  in  front  of  the  out- 
going train  and  so  little  in  advance  of  it  that  it  is  doubtful  whether  it 
could  have  been  stopped  in  time  to  avoid  the  accident. 

The  evidence  on  the  last  point  is  contradictory  but  even  granting 
that  the  boys  were  on  the  track  when  the  outgoing  train  was  further 
off,  yet  the  officers  of  the  latter  might  well  have  assumed  that  they 
would  succeed  in  boarding  the  other  train  or  otherwise  get  out  of  the 
way  in  time;  and,  in  point  of  fact,  all  actually  did  so  except  young 
Weeks. 

Although  the  petition  alleges  that  the  spot  where  the  boy  was  hurt 
was  where  **  the  trains  usually  stopped  for  Loeper^s  Park,"  yet  there  is> 
some  effort  to  show  that  the  trains  were  in  the  habit  of  slowing  up^ 
without  stopping,  for  the  purpose  of  receiving  or  discharging  passen- 
gers at  the  base  ball  groen^  and  that,  therefore,  the  boys,  in  thnu 
boarding  the  moving  train,  were  acting  on  the  invication  of  defendant 
and  thus  stood  under  its  protection. 

We  have  ezcamined  the  evidence  on  this  point  with  great  care,  and 
far  from  establishing  such  custom  or  habit,  it  very  clearly  establishes 
that  when  the  train  had  passengers  to  receive  or  discharge  either  for 
the  green  or  the  park,  it  stopped,  and  that  its  stopping  place  was 
Loeper's  Park  gate,  which,  on  Sundays  and  picnic  days,  was  a  regular 
stopping  place  and,  on  other  days,  was  a  signal  station  where  it 
stopped  when  signalled.  No  doubt  boys  from  the  green  did  some- 
times jump  on  or  off  the  train  as  it  moved  slowly  away  from  or  up  to 
its  stopping  place  at  the  gate ;  but  this  was  not  by  invitation  of  the 
company  which  stopped  its  trains  for  the  purpose  of  receiving  or  dis- 
charging passengers  at  this  point  and  had  the  right  to  expect  that  such 
passengers  would  board  or  leave  the  train  while  thus  halted.  On  this 
occasion  the  train  undoubtedly  did  stop  and  ample  opportunity  was 
afforded  Weeks  to  take  his  passage  in  a  lawful  and  proper  manner. 

We  need  not  discuss  other  features  of  negligence  charged  against 
the  defendant,  deeming  it  sufficient  to  show  that  at  the  time  of  the 
accident  Weeks  was  not  in  the  position  which  he  occupied  under  any 
circumstances  which  made  defendant  the  guarantor  of  his  safety  or 
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exempted  him  from  the  obligation  of  using  proper  care  for  his  self- 
protection. 

II. 

This  brings  u<6  to  the  question  of  contributory  negligence. 

The  boy  Weeks  was  attempting  to  board  a  moving  train,  which  is 
universally  recognized  as  a  negligent  and  indiscreet  act,  constituting 
such  contributory  negligence  as  will  debar  him  from  recovering  for 
injury  received  wliile  so  engaged.  Wood's  Railway  Law,  1155  j  Knight 
vs.  Railroad,  23  Ann.  462;  Phillips  vs.  Railroad,  49  N.  Y.,  177;  Rail- 
road Company  vs.  Scales,  90  III.,  586. 

In  addition  to  this,  he  was  upon  or  in  dangerous  proximity  to  a  rail- 
road track  in  a  position  which,  the  authorities  universally  agree,  threw 
upon  him  the  duty  of  looking  and  listening  and  using  all  his  senses  to 
discover  and  avoid  the  danger  necessarily  incident  to  such  a  situation. 

Said  the  Supreme  Court  of  the  United  States  in  a  case  much  more 
favorable  to  the  injured  party  than  this:  **The  failure  of  the  engineer 
to  ring  the  bell  or  sound  the  whistle,  if  such  w^ere  the  fact,  did  not  re- 
lieve the  deceased  from  the  necessity  of  taking  ordinary  precautions 
for  ber  safety.  Negligence  of  the  company's  employees  was  no  excuse 
for  negligence  on  her  part.  She  tvas  bound  to  listen  or  to  look  before 
attempting  to  cross  the  track,  in  order  to  avoid  an  approaching  train, 
and  not  walk  carelessly  into  the  face  of  possible  danger.  Had  she 
used  her  senses  she  could  not  have  failed  by  them  to  hear  and  see  the 
train  which  was  coming.  .If  she  made  use  of  them  and  walked 
thoughtlessly  ou  the  tiack,  she  was  guilty  of  culpable  negligence,  and 
so  far  contributed  to  her  injuries  as  to  deprive  her  of  any  riglit  to  com- 
plain. If,  using  them,  she  saw  the  train  coming,  and  yet  undertook 
to  cross  the  track  instead  of  waiting  for  the  train  to  pass,  and  was 
injured,  the  consequence  of  her  mistake  and  temerity  cannot  be  cast 
upon  the  defendant.  No  railroad  can  be  held  for  failure  of  that  kind. 
If  one  chooses,  in  such  a  position,  to  take  risks,  he  must  bear  the  con- 
sequences of  failure.  Railroad  Co.  vs.  Houston^  95  U.  S.  701 ;  2  Wood's 
Railroad  Law,  1302  to  1324,  and  cases  there  cited;  Houston  vs.  Rail- 
road Co.,  39  Ann.  796. 

Now,  in  the  instant  case.  Weeks  was  not  merely  crossing  but  stand- 
ing on  a  track  in  full  view  of  a  nearly  approaching  train,  which  rang 
its  bell  and  sounded  its  whistle.  Everybody  else  saw  the  train  and 
heard  its  signals,  and  with  the  slightest  use  of  his  own  senses  he  might 
and  should  have  done  so.  His  failure  was  attributable  solely  to  his 
eager  absorption  in  the  performance  of  an  act  in  itself  improper,  indis- 
creet and  negligent. 
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Under  such  circamstaoces  it  is  impossible  to  absolve  him  fiom  the 
charge  of  gross  contributory  negligence  and  lo  cast  upon  the  defen- 
dant the  consequence  of  his  own  fault. 

It  i^,  therefore,  ordered,  adjudged  and  decreed  that  the  verdict  and 
judgment  appealed  from  be  annulled,  avoided  and  reversed,  and  that 
there  now  be  judgment  in  favor  of  defendant  and  rejecting  plaintiiTa 
demand  at  her  cost  in  both  courts. 


No.  10,175. 
Mary  L.  Daviks  vs.  City  of  New  Orleans. 

It  U  the  dnty  of  the  City  Council,  as  soon  as  it  is  practicable,  to  adppt  some  plan  for  drain- 
in|S  the  entire  area  of  the  city  of  New  Orleans,  and  keeping  it  free  from  rain,  rirer  and 
storm  water ;  hot  the  e^cpense  of  such  a  system  of  drainage  must  be  provided  for  by  m 
local  assessment  imposed  on  the  property  drained. 

it  Is  also  made  the  dnty  of  the  Council  to  maintain  the  cleanlinass  and  health  of  the  city,  and 
to  this  end  they  are  required  to  adopt  some  efficient  mode  of  draining  the  streets,  and  of 
keeping  them  open  and  free  from  obatructions,  and  of  keeping  the  canals  clean  and  in 
good  repair.    But  the  expense  of  the  same  must  be  raised  by  ad  vaiorem  taxation. 

One  tuTolves  a  question  of  local  improvement  and  assessment,  and  the  other  of  the  exereiae 
&f  the  police  power  in  the  administration  of  city  affairs. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Bightor,  J. 


W.  8.  Benedict  for  Plaintiff  and  Appellant: 

Where  a  public  corporation  ratifies  the  tortious  aets  of  its  agents,  it  will  be  liable  therefor. 
licGary  vs.  Lafayette,  4  Ann.  440;  McGary  vs.  Lafayette,  12  Rob.  668;  12  Ann.  15:  13 
Ann.  486. 

The  right  of  eminent  domain  is  limited  to  the  actual  necessities  of  the  ease.  Wood's  field 
on  Corporations,  Sd  edition,  seo.  403. 

A  municipal  corporation  is  responsible  for  the  damage  caused  by  the  change  of  grade  of 
streets,  and  for  its  work  negligently  and  unskilftilly  done,  to  the  ii^nry  of  others.  Dil- 
lon on  Municipal  Corporations,  3d  edition,  vol.  9S.  pp.  969,  iTTO,  sees.  966,  903,  1011, 1036. 

A  municipal  corporation  cannot  by  its  aets  rendering  property  useless,  refuse  to  indemnif  j 
the  owner,  and  yet  tax  ihe  property  as  if  of  value.    Same  authorities. 

Francis  B,  Lee,  Assistant  City  Attorney,  for  Defendant  and  Appellee: 

1.  JIunicipal  corporations  cannot  be  compelled  by  mandamus  to  establish  throu|^out  the 
corporate  limits,  nor  lo  any  part  thereof,  systems  of  street  and  sidewalk  lighting  and 
improvement,  and  drainage  or  sewerage;  nor  can  they  be  held  responsible  in  damages 
for  failing  to  establish  such  systems.  The  inauguration  of  such  enterprises  is  exclu- 
sively within  the  judicial  or  quasi-jndicial  or  rather  legislative  discretion  of  the  munici- 
pal authorities,  and  not  subject  to  control.  Dillon  on  Municipal  Corporations,  sees.  686, 
1046,  et  »eq.,  and  notes. 

2.  Municipal  oorporaUous  are  not  responsible  for  the  non-eqecution  of  their  ordinances, 
unless  there  be  in  existence  a  statute  declaring  such  liability,  or  unless  there  be  a  valid 
contract  creating  it.    Dillon,  sec.  050. 
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The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  Alleging  herself  to  be  the  owner  of  aeveral  aqnares  of 
ground  situated  in  the  sixth  municipal  district  of  the  city  of  New  Or- 
leans, the  plaintiff  complains  that  same  are  annually  assessed  for  taxes, 
notwithstanding  they  derive  no  corresponding  benefits  in  the  way  of 
drainage,  lights,  police  protection,  sidewalks  or  bridges — all  of  which 
it  is  the  duty  of  the  defendant  to  furnish. 

She  represents  that  ''some  time  since,"  the  city  caused  a  ditch  to  bo 
dug  at  the  distance  of  one  square  from  the  front  of  her  property,  which 
is  at  all  times  filled  with  water,  which  overflows  its  banks  and  fiooda 
her  land,  and  renders  it  valueless  for  any  purpose  whatsoever.  She 
further  avers  that  the  work  performed  in  the  construction  of  said  ditch 
was  so  carelessly  and  unskillfuUy  done  that  the  damage  complained  of 
was  caused,  and  which  she  estimates  at  $8,000. 

She  prays  judgment  for  damages,  and  for  a  decree  directing  the  city 
to  perform  her  duty  in  the  premises,  and  *'to  make  the  proper  biidges, 
open  the  necessary  canals,  and  do  such  other  work,  in  connection  with 
said  property,  as,  under  the  law  and  the  facts  presented  may  be 
proper." 

The  answer  of  defendant  is  a  general  denial,  coupled  with  a  plea  of 
no  cause  ot  action.  There  was  a  judgment  in  favor  of  the  city  and  the 
plaintiflf  has  appealed. 

The  facts  appear  to  be  as  follows,  to  wit : 

The  plaintiflf  became  the  purchaser  of  the  squares  of  ground  men* 
tioned,  in  July  1885,  for  the  price  of  $415.50  and  instituted  this  suit  in 
the  following  December.  They  are  unimproved  and  unoccupied.  In 
1884' they  were  assessed  for  the  aggregate  sum  of  $2400,  and  in  1885 
for  the  sum  of  $2600 ;  but  no  part  of  the  taxes  have  been  paid,  by 
either  plaintiff  or  her  vendors.  They  are  situated  between  two  contig- 
uous aud  parallel  streets,  Delachaise  and  Amelia,  which  extend  at 
right  angles  with  Dryades  street.  These  squares  lie,  one  in  the  rear  of 
the  other,  No.  507  being  in  front,  and  fronting  on  St.  Dennis  street,  it 
beingjust  one  square  from  Dryades  street.  The  ditch  of  which  the 
plaintiff  complains  was  constructed  in  the  street  last  named,  and  ex- 
tends from  General  Taylor  street  to  Louisiana  Avenue.  The  evidence 
fails  to  disclose  at  what  time  this  ditch  was  dug,  or  by  whom  the  work 
was  performed  ;  nor  does  it  appear  whether  the  work  was  skillfully  or 
negligently  peiformed.  There  is  an  accumulation  of  water  from  which 
three  or  four  of  the  squares,  on  the  front  end  of  the  column  of  squares, 
are  flooded  at  some  times,  and  which  are,  at  all  times,  rendered  wholly 
nnsuited  for  the  purposes  of  building,  improvement  or  occupancy. 
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This  water,  in  nmch  the  greater  part,  flows  through  other  canals 
from  the  ice- works  into  the  Dryades  street  ditcli,  and  the  remainder  is 
rain  water. 

It  appears  that  if  Delachaise  and  Amelia  streets  were  ditclied,  and 
the  ditches  kept  open  and  free  from  obstructions,  there  would  be  a  free 
passage-way  for  the  surplus  of  water  into  the  Claiborne  drainage 
canal. 

There  was  iutroduced  in  evidence  an  ordinance  of  the  City  Council 
which  directed  the  opening  of  ditches  in  those  streets  named,  with  the 
view  of  establishing  a  connection  between  Dryades  street  ditch  and 
the  Claiborne  drainage  canal.  But  it  was  adopted  in  1884 — nearly  one 
year  prior  to  plaintiff's  purchase  of  the  property — and  it  does  not 
appear  why  same  has  not  been  enforced. 

This  evidence  not  only  does  not  sustain  plaintiff's  demand  for  dam- 
ages, but  it  clearly  shows  that  she  is  not  entitled  to  any. 

The  precise  condition  of  things  existing  when  she  brought  this  suit, 
existed  at  the  date  of  her  acquisition  of  the  property,  and  had,  thereto- 
fore, existed  for  many  years.  It  is  perfectly  obvious  that,  in  its  pres- 
ent condition,  plaintiff's  property  requires  neither  banquettes,  electric 
lighting,  nor  police  protection.  It  may. well  be  that  these  vacant 
squares  of  ground  are  in  need  of  drainage  and  bridges,  quite  as  much 
as  they  require  dwellings  and  inhabitants,  but  it  is  not  more  the  duty 
of  the  defendant  to  furnish  the  former,  in  the  manner  proposed,  than 
it  is  the  latter. 

It  may  well  be  that  the  City  Council  should  inaugurate  some  appro- 
priate system  of  drainage,  whereby  those  properties,  and  others  simi- 
larly situated,  might  be  reclaimed  and  made  habitable. 

The  law  provides  that  **  it  shall  be  the  duty  of  the  Council,  as  soon 
as  practicable,  to  adopt  a  plan  for  the  thorough  draining  and  keeping 
4ry,  and  free  from  river  water,  and  the  rapid  carrying  off  of  rain  and 
storm  water,  for  the  entire  area  of  the  city  of  New  Orleans;  in  adopt- 
ing such  plan  of  drainage,  the  Council  shall  impose  a  specific  assess- 
ment for  local  improvements,  not  exceeding  the  increase  in  value  of 
the  propel  ty  drained,  occasioned  by  the  drainage."  Section  43  of  Act 
20  of  1882,  which  provides  a  charter  for  the  city  of  New  Orleans. 

This  power  is  altogether  different  from  the  one  that  is  conferred  by- 
Sec.  7  of  that  actj  t.  6.,  ''to  maintain  the  cleanliness  and  health  of  the 
city,  and  to  this  end  to  adopt  and  provide  an  efficient  system  of  drain- 
age, •  *  •  to  open  and  keep  open  and  free  from  obstructions  all 
streets,  •  *  •  and  to  keep  the  street  crossings,  bridges  and  canala 
clean  and  in  repair." 
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It  is  the  former  and  not  the  latter  power  which  the  petitioner,  infer- 
-entially,  invokes.  It  is  a  question,  purely  and  simply,  of  drainage,  and 
not  of  police  or  of  administration. 

Its  exercise  must  appertain  to  the  entire  area  of  the  city,  and  neces- 
49arily  involves  the  adoption  of  some  plan  for  the  draining  of  rain,  river 
and  storm  water.  This  is  in  the  nature  of  a  local  improvement,  and 
the  expense  must  be  borne  by  the  property  drained;  and  it  must  be 
apportioned  by  a  specific  assessment,  wliich  shall  not  exceed  in  amonnt 
the  increase  in  value  given  to  the  property.  2  Dillon  Munic.  Corp., 
aec.  596;  38  Ann.  326,  Charnock  vs.  Levee  Company. 

The  means  mast  be  provided  by  taxation  to  enable  the  city  authori- 
ties •'  to  maintain  the  cleanliness  and  health  of  the  city;"  and  to  do  this, 
they  are  required  to  keep  the  streets  free  from  obstructions,  and  the 
<^anal6  clean  and  in  repair. 

It  is  perfectly  clear  to  our  minds  that  the  plaintiff's  pretensions  are 
groundless.  She  has  evidently  sought  the  aid  of  tlie  courts  with  the 
expectation  of  making  a  successful  venture  of  a  speculation,  and  has 
failed. 

Judgment  affirmed. 


No.  10,217. 
State  of  Louisiana  ex  uel.  R.  W.  Schlater  vs.  Judge  of  the       i  40  sobI 
Twenty-third  District  Court,  Parish  of  Iberville.  

^  bill  of  exceptioDR  is  only  necessary  for  the  purpose  of  disclosing  to  the  appuUato  court 
what  the  judge's  ruling  was,  and  the  grounds  of  objection  thereto.  If  they  appear  of 
record,  the  right  of  the  party  excepting  is  fully  preserved  without  the  retention  of  a  biD. 

4    PPLICATION  for  Mandamus. 


Samuel  Matthews  and  CJias,  O.  Lauve  for  the  Relator. 

Geo.  Wailes,  Alex.  Hubert  and  B.  K.  Sims  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  During  the  progress  of  proceedings  in  a  suit  pending 
in  the  respondent's  court,  in  which  the  relatrix  is  plaintiff,  and  A.  Wil- 
bert  &  Sons  are  defendants,  counsel  of  the  former  caused  an  amended 
petition  to  be  filed,  which  on  objection  urged  by  counsel  of  the  latter, 
Tv^as  stricken  from  the  record.  To  the  respondent's  ruling  counsel  for 
relatrix  excepted,  and  tendered  a  bill  of  exceptions,  which  the  former 
declined  to  sign,  and  the  latter  has  applied  for  a  mandamus  to  compel 
liim  to  sign  said  bill. 
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The  respondent  returns  that  there  is  no  rule  of  our  practice  whiob 
requires  him  to  sign  a  bill  of  exceptions  in  case  all  the  proceedings  are 
of  record,  and  a  note  of  them  appear*  in  the  minutes  of  the  court.  He 
has  annexed  to  his  answer  a  copy  of  the  minutes  for  the  purpose  of 
showing  that  all  of  the  proceedings  are  of  record,  and  that  the  rights 
of  the  relatrix  will  be  perfectly  protected  in  the  event  of  an  appeal. 

In  thus  ruling  t]ie  respondent  was  certainly  correct. 

The  provisions  of  the  Code  of  Practice  on  this  subject  are,  that  '*  if 
one  of  the  parties  calls  on  the  court  to  express  an  opinion  on  a  point  of 
law  arising  in  the  cause,  such  opinion  may  be  excepted  to."    Art.  487.. 

And  that  ''the  party  excepting  to  the  opinion  of  the  court  must  draw^ 
a  bill  of  exceptions  in  which  the  question  of  fact,  or  of  law,  on  which 
such  opinion  has  been  demanded,  shall  be  concisely  set  forth,  as  wel¥ 
as  the  grounds  of  the  exception  so  taken."    Art.  488. 

In  construing  these  articles,  this  Court  said  in  State  ex  rel.  Gaines, 
vs.  Judge,  12  Ann.  113,  that  *'  the  object  of  a  bill  of  exceptions  is  to 
place  on  the  record,  and  make  part  thereof,  something  which  was  done 
under  the  order  of  the  court  during  the  progress  of  the  cause,  which 
would  not  otherwise  appear,  in  order  that  the  question  of  law  arising- 
from  th^e  ruling  of  the  judge,  in  the  matter  excepted  to,  may  be  re- 
viewed by  the  appellate  court." 

It  is  obvious,  then,  that  the  Code  only  contemplates  that  a  bill  of 
exceptions  should  be  signed  and  filed  in  the  record  when  it  is  neces* 
sary  to  disclose  to  the  appellate  tribunal  what  the  judge's  ruling  was^ 
and  what  was  the  ground  of  objection  thereto.  Harrison  vs.  Way- 
mouth,  3  R.  341 ;  Commissioners  vs.  Yorke,  4  Ann.  138;  Scott  vs.  Law- 
son,  10  Ann.  547. 

In  the  instant  case  there  was  no  necessity  for  a  bill  of  exceptions  ta 
have  been  rotained,  as  it  fuliy  appears  from  the  record  what  the  judgeV 
ruling  was,  and  also,  what  was  the  objection  thereto;  hence  the  appli- 
cation of  the  relatrix  must  be  refused. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  writ  be  se^ 
aside,  and  that  a  peremptory  inandamus  be  refused,  at  the  cost  of  the 
relatrix. 


40  810  No.  10,190. 

47  l»75l 

Bridget  Curlkt,  individually  and  as  tutrix,  vs.  Illinois  Cen- 


tral Railroad  Company. 


40    8)0 
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Where  these  precautions  are  omitted  by  the  company,  and  a  party  is  ii^ared  and  there  is 
no  conoarrent  contribatory  negligence  on  hia  part,  the  company  will  be  held  liable. 

APPEAL  from  the  Civil  District  Court  for  tbe  Parigli  of  Orleans. 
Voorhies,  J. 

B,  E.  Forman  for  Plaintiff  and  Appellee  : 

1.  A  railway  company  is  to  be  held  to  the  exercise  of  a  very  high  degree  of  care  in  operst— 
isg  its  road  through  the  popnloas  street«  of  a  city,  and  will  not  be  permitted  to  omit 
with  impanity  any  reasonable  duty  that  may  tend  to  the  safety  of  the  public,  which  has- 
an  eqaal  right  with  the  railroad  company  to  the  fall  use  of  the  thoroughfSares.  C.  P.  Q. 
R.  R.  Ts.  Stumps,  09  Ills.  409. 

9.    The  Illinois  Central  Hailroad  Company,  acting  as  the  successor  of  the  New  Orleans,. 
Jackson  and  Great  Northern  Railroad  Company,  is  bound,  while  running  trains  oyer 
their  track  on  St.  Joseph  street : 
(a)    to  keep  the  engine  in  front  of  the  train  while  in  motion ; 

(6)  to  place  watchman  with  a  red  lantern  or  signal  flag  at  each  street  crossing  while  th» 
train  is  in  motion,  and  to  have  similar  lights  attached  to  each  side  of  the  train  when  run 
during  the  night.  Ordinance  No.  1031,  Administration  Series,  A.  D.  1871,  and  Ordi- 
nance No.  2340. 

3.  The  surviving  children  or  widow  may  recover  the  damages  sustained  by  them  by  th* 
death  of  the  deceased  father  and  husband,  as  well  as  tbe  damages  which  he  himself, 
could  have  recovered.    C.  0.  9315,  as  amended  by  Act  No.  71  of  18fl4,  p.  94. 

Girault  Farrar  for  Defendant  and  Appellant : 

1.  When  one  approaches  a  point  upon  tbe  highway,  where  a  railway  track  is  crossed  upoi» 
the  same  level,  it  is  his  plain  duty  to  proo«6<l  with  caution,  and  if  he  attempts  to  oros» 
the  track,  either  on  foot  or  in  a  vehicle  of  any  description,  he  must  use  what  the  law 
says  is  ordinary  care  undei  the  circumstances.  Beach  on  Contributory  Negligence,  p. 
191,  and  authorities;  Rorer  on  Railroads,  Vol.  II,  p.  1031,  and  authorities  cited i  95  U. 
8.  161,  Improvement  Gompaoy  vs.  Stead ;  33  Ann.  154,  Chllds  vs,  Railroad ;  23  Ann.  264. 

S.  The  law  prescnbes  the  quantum  of  care  with  great  exaetness.  In  attempting  to  oroas,. 
the  traveler  must  listen  for  signals,  notice  signs  put  up  as  warnings,  and  look  atten- 
tively up  aiid  down  the  track.  Beach  on  Contributory  N^ligence,  p.  199,  and  authori- 
ties cited ;  Railroad  Company  vs.  Houston,  95  U.S.  697 ;  Railroad  Company  vs.  8oho> 
field,  114  U.  S.  615;  Stubley  vs.  London  and  Northwesteni  Railway  Company,  Court  of 
Exchequer  Reports,  Vol   I,  p.  12. 

3.  He  must  even  come  to  a  halt  for  this  purpose,  unless  it  is  plainly  evident  from  his  sensea 
of  sight  and  hearing  that  there  is  no  danger.  Beach  on  ('ontnbotory  Negligence,  pp. 
19S,  193, 195,  and  authorities;  10  Alien,  539 ;  29  N.  Y.  315 ;  73  Penn.  St.  504 ;  Reynolda 
vs.  Hudson  River  R.  R.,  56  N.  Y.  34B. 

4.  Failure  on  the  part  of  the  railway  company  to  do  its  duty  will  not  ezouse  any  one  trota 
using  the  senses  of  sight  and  hearing  upon  appit>aching  a  railway  crossing.  Beach  on 
Contributory  Negligence,  p.  195,  sec.  64 ;  Hinckley  vs.  Cape  Cod  R.  R.,  130  ICass.  357  p 
BeJlefontaine,  etc.,  R.  R.  Co.  vs.  Hunter,  33  Ind.  ."m;  37  Barb.  534 ;  McGrath  vs.  N. 
Y.  Central  and  Hudson  River  R.  R.  Co.,  59  N.  Y.  468. 

5.  The  defendant  was  not  guilty  of  statutory  negligence  in  backing  its  train  to  make  » 
coupling,  in  not  having  red  lights  on  the  end  of  the  train,  and  in  the  fact  that  the  brake- 
man  did  not  have  a  red  lamp  instead  of  a  whit6  lamp  on  the  Fulton  street  erossing.  Or- 
dinano«  8137,  Jewell's  Digest  (ed.  1887),  pp.  177, 179. 

6.  Ordinance  8137  defines  the  rights  and  duties  of  defendant  and  its  Immediate  author  of 
title,  on  St.  Joseph  street,  and  other  streets  named,  in  Juec  verba.    This  ordinance  coia 
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taiiiH  the  express  gnut  to  nse  necessary  switches,  sidiogs  and  torn-tables.  There  is  bo 
restriction  forbidding  the  barking  of  trains,  or  requiring  red  lights  at  ordinary  street 
crossings,  in  this  ordinance,  express  or  implied.  See  Port  of  Mobile  vs.  L.  &  N.  R.  R. 
Co.  4  South.  Rep.  p.  IOC. 
'^.  This  defendant  is  not  bound  by  the  restnctions  contained  in  the  old  Jackson  Railroad 
Onlinar.ce  1031,  Jeweirs  Digest  (ed.  1887),  pp.  176,  177. 

ia)    It  never  agreed  so  to  be  bound,  and  has  never  operated  St.  Joseph  street  ander  that 
oitlinance. 

ib)    The  City  Council  never  intended  that  it  Hhould  be  so  bound. 
Section  8  of  Ordinance  8197  makes  ibis  defendant  subject  to  all  general  rules  and  regu- 
lations, as  to  operation  of  trains  on  all  streets,  e.  g,,  ringing  a  bell  at  intervals  from  Clai- 
borne street  to  river,  and  having  flagmen  at  street  car  crosHings. 

Ordinance  1031  contains  only  special  directions  peculiar  to  St.  Joseph  street,  and  peculiar 
to  the  New  Orleans,  Jackson  and  (}reat  Northern  Ruilroad. 

((■)  Ordinance  1031  was  a  mere  license  to  the  old  Jackson  Railroad  to  nse  steam  as  mo- 
tive power  on  St.  Joseph  street,  and  by  its  terras  ia  revocable  at  the  pleasarc  of  the 
City  Council ;  while  Ordinance  6127  ia  a  binding  contract,  made  fur  a  consideration,  and 
id  irrevocable  in  terms,  so  far  as  the  city  is  concerned.  (Seoi.  10  and  4,  Ordinnnce  8127.) 
By  Ordinance  Ql*27,  the  company  might  nse  steam  or  any  other  appropriate  motive 
power.  (Sec.  I.) 
a .  Defendant  was  not  goilty  of  negligence  at  all,  under  the  facts  of  this  case.  It  was  back- 
ing its  tniin  in  a  lawful  manner,  at  slow  pace,  to  make  a  i'oapliug.  as  it  had  a  lawful 
right  to  do :  the  brakeman  with  his  lamp  was  on  the  crossing  in  ailvance  of  the  train, 
and  he  warned  the  plaintiff's  husband  in  ample  tinin  to  stop:  failing  in  that  effort,  he 
signalled  the  train  to  .stop,  but  it  was  too  late. 

9.  It  is  appare:it  from  the  evidence  of  plalntifl's  own  witnesses  that  Curley's  failure  to  look 
about  him,  before  ctossing  the  track,  whs  the  proximate  cause,  if  not  the  sole  causie.  of 
the  collision.     There  wa.s  nothing  to  prevent  his  seeing  the  train  if  he  bad  looked. 

10.  It  in  a  general  and  almost  universal  principle  of  law  and  common  Justice,  that  one  can- 
not recover  for  an  injury  sustained,  to  the  happening  of  which  his  own  negligence  has 
been  the  pro](imate  cause,  no  matter  whether  the  defendant  be  in  fault  or  not.  Justice 
Field  in  Little  vs.  Hackett.  116  U.  S, ;  Judge  Black,  in  Penn.  R.  R,  Co.  vs.  Aspell,  23 
Penn.  St.  147;  Judge  Cooley,  in  Teipel  vs.  Hilsondegeu,  44  Mien.  461:  Levy  vs.  Canal 
Co.,  34  Ann.  p.  180;  Weeks  vs.  R.  R.,  32  Ann.  615;    Schwartz  vs.  R.  R..  30  Ann.  15. 

11.  Absence  of  negligence  on  the  part  of  plainti£f  will  never  be  presumed  when  an  accident 
and  iivjury  occurs  to  him .  He  must  show  as  a  part  of  his  case  absence  of  contributory 
negligence.  The  burden  is  upon  plaintiff.  3  Ann,  645;  Morcier  vs  Carroll  ton  R.  li.. 
23  Ann.  264  ;  44  Mich.  461  ;  64  New  York,  535;  Beach  on  Contributory  Negligence,  pp. 
433,  448.     Some  authorities  deny  this.    Beach,  p.  448. 

12.  Even  in  those  authorities  which  hold  that  the  foregoing  (11)  proposition  is  not  good  law. 
it  is  well  settled  that  if  the  contributory  negligence  of  the  plaintiff  appeaia  on  his  own 
showing,  the  court  shonid  direct  a  verdict.  Beach  on  Contiibntory  Negligeuco,  p.  4J2, 
and  authorities. 


TLe  opinion  of  tli«  Court  was  delivered  by 

McEneky,  J.  Mrs.  Bridget  Curley  sues  the  defendant  railroad  com- 
pany individually  and  as  tutrix  of  her  minor  son,  Thomas  G.  Curley, 
for  damages  for  a  train  colliding  with  a  float  diiven  by  her  husband, 
Barnes  M.  Curley,  who  was  fatally  injured  by  the  collision. 

The  defendant  peremptorily  excepts  to  plaintiff  ^s  action,  because  the 
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petition  discloses  do  cause  of  action  whatever  in  favor  of  Mrs.  Bridget 
Curley,  individaally. 

Act  No.  71,  approved  lOtli  July,  1884,  is  as  follows : 

"That  Art.  2815  of  the  C.  C.  be  amended  and  re-enacted  so  as  to- 
read  as  follows:  Every  act  whatever  of  man  that  causes  damages  to 
another,  obliges  him  by  whose  fault  it  happened  to  repair  it.  The  right 
of  this  action  shall  survive  in  case  of  death  io  favor  of  the  minor  chil- 
dren or  widow  of  the  deceased,  or  either  of  them,  and  in  default  of 
these  in  favor  of  the  surviving  father  and  mother,  or  either  of  them,, 
for  the  space  of  one  year  from  the  death.  The  survivors  above  men> 
tioned  may  also  recover  the  damages  sustained  by  them  by  the  death 
of  the  parent  or  child  or  husband  or  wife,  as  the  case  may  be." 

This  act  gives  to  either  the  minor  or  the  widow  the  right  to  sue  for 
the  alleged  injury  to  the  husband  and  father.  The  widow  sues  for  her 
interest  in  her  own  right  and  for  the  interest  of  her  minor  child  in  her 
representative  capacity.  Both  were  on  equal  interest  in  the  same 
cause  of  action,  by  inheritance,  and  there  is  a  proper  joinder  of  par- 
ties. The  damages  claimed  resulted  from  one  cause  relating  to  one 
liability  on  the  part  of  defendant. 

All  parties  in  interest  are  before  the  court,  and  the  judgment  will  be 
final  and  conclusive  as  to  all. 

This  same  question  was  presented  in  the  case  of  Mrs.  Clairain,  indi- 
vidually and  as  tutiix,  vs.W.  U.T.Co.,40  Ann.  p.  178,  and  this  Court  held 
that  the  "  claim  of  the  widow  and  children  of  the  deceased  for  damages 
was  properly  presented  in  a  single  suit,"  and  ^*  that  it  was  better  to  end 
the  controversy  in  the  one  suit  than  to  remit  the  plaintiffs  to  two  dif- 
ferent actions."    The  exception  was  properly  overruled. 

The  facts  in  this  case  are  as  follaws ;  James  M.  Curley,  Mike  Curley,. 
his  brother,  and  John  Welsh,  were  in  a  float,  driven  by  James  M.  Cur- 
ley, and  when  the  float  was  going  up  Fulton  street,  and  in  the  act  of 
crossing  St.  Joseph  street,  it  collided  with  a  freight  train  of  the  defen- 
dant company.  James  M.  Curley  was  fatally  injured  and  died  at  the 
Charity  Hospital  a  short  time  after  the  accident.  The  collision  between 
the  float  and  the  train  occurred  in  the  city  of  New  Orleans,  about  7 
o'clock  in  the  evening,  on  22d  September,  1887. 

Counsel  for  plaintiffs  and  defendant  agree  upon  the  following  facts  : 
That  the  III.  C.  R.  R.  Co.  is  the  lessee  for  400  years  of  the  C,  St.  L.  & 
N.  0.  R.  R.,  a  corporation  organized  under  the  laws  of  Louisiana;  and 
that  the  111.  C.  R.  R.  Co.  "  stands  in  the  shoes"  of  said  company  as  to 
its  rights,  franchises  and  powers  within  said  State,  and  to  operate  a 
railroad  along  St.  Joseph  street  in  the  city  of  New  Orleans.    That  the 
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rights  and  franchises  of  the  defendant  company  were  acquired  from 
the  purchase  of  the  N.  0.,  J.  &  G.  N.  R.  K.  Co  ,  at  the  foreclosure  sale 
made  by  the  Circuit  Court  of  the  United  States  in  New  Orleans,  on  the 
17th  day  of  March,  1887;  and  by  the  consolidation  of  the  purchase  of 
«aid  N.  0.,  J.  &  G.  N.  R  R.  Co.,  with  the  purchase  of  the  Miss.  C.  R. 
R.  Co.,  and  that  said  purchases  were  duly  consolidated  according  to 
the  laws  of  the  State ;  that  said  consolidated  company  was  duly  char 
tered  under  the  terms  of  Act  89  of  1878,  of  the  General  Assembly  of 
Louisiana. 

It  is  also  agreed  that  the  N.  0.,  J.  &  G.  N.  R.  R.  Co.  accepted  Ordi- 
nance 1031  (A.  S  ),  adopted  August  16th,  1871,  by  notarial  act  before 
Andrew  Hero,  notary,  on  August  30th,  1871 }  and  that  said  ordinance, 
with  the  exception  of  the  ringing  of  bells  on  St.  Joseph  street,  meas- 
cired  the  rights  and  the  duties  of  said  company  as  to  the  operation  of 
trains  on  St.  Josepli  street,  down  to  the  adoption  of  Ordinance  No. 
^127  (A.  S.),  Nov.  9th,  1882,  and  continued  to  do  so,  unless  the  latter 
ordinance  repeals  expressly  or  impliedly  said  Ordinance  No.  1031. 

The  lease  made  by  the  C,  St.  L.  &  N.  0.  R.  R.  Co.  to  the  III.  C.  R.  R. 
Co.  was  executed  and  delivered  on  the  13tli  June,  1882,  and  the  Illinois 
-Central  took  charge  of  the  railroad,  including  that  part  of  the  line  on 
St.  Joseph  street,  on  Ist  January,  1883. 

Ordinance  1031,  Administration  Series,  1871,  permitted  the  N.  0.,  J. 
^  G.  N.  R.  R.  Co.  to  run  their  trains  over  their  track  on  St.  Joseph 
street,  to  and  from  their  depot  and  to  the  river  by  steam,  with  the  fol- 
lowing restrictions : 

1st.    That  the  engine  used  should  be  a  smokeless  dummy; 

2d.  That  the  engine  should  always  be  kept  in  front  of  the  train 
while  in  motion ; 

8d.  That  a  watchman,  with  a  red  lantern  or  signal  flag,  should  be 
placed  at  each  street  crossing  while  the  train  was  in  motion,  and  simi- 
lar lights  should  be  attached  to  each  side  of  the  train  when  moving  at 
night;  and  it  prohibited  the  blowing  of  whistles  or  the  ringing  of  bells. 

Ordinance  8127,  which  the  defendant  company  claims  measures  its 
rights  and  duties  on  St.  Joseph  street,  and  which  does  not  contain  any 
restrictions  peculiar  to  the  operations  of  trains  on  St.  Joseph  or  any 
other  street,  provides : 

1st.    The  character  of  the  fuel  to  be  used  by  the  engine ; 

2d.  Prohibits  the  company  from  obstructing  the  drainage  of  the 
streets,  and  commanding  railroad  companies  to  protect  and  maintain 
the  same  to  the  satisfaction  of  the  city  surveyor; 


NEW  ORLEANS,  DECEMBER,  1888.  815 


Carley,  tutrix,  vs.  Kailroad  Company. 


? 

3d.  For  the  pavement  of  portions  of  the  street  through  which  the 
Toad  runs; 

4th.  Regulates  the  rate  of  speed  and  gives  the  said  company  author- 
ity  to  use  steam  or  any  other  appropriate  tootive  power; 

5th.  The  manner  of  constructing  switches,  so  as  not  to  obstruct  the 
passage  of  vehicles ; 

6th.  That  the  road  should  be  subject  to  all  general  rules  and  regu- 
lations in  existence  and  which  thereafter  might  be  enacted  by  the  City 
CJouncil. 

7.  That  it  should  maintain  and  have  regular  communication  and 
"means  of  traffic  on  said  lines  of  railroad. 

Ordinance  No.  1031  was  a  special  contract  and  agreement  between 
the  city  of  New  Orleans  and  the  N.  0.,  J.  &  G.  N.  R.  R.  Co.,  accepted  by 
said  company  in  the  form  of  a  notarial  act.  It  was  a  contract  that  ac- 
•companied  all  the  changes  in  ownership,  name  and  managemt-nt  of 
said  railroad.  It  bound  to  its  requirements  each  successive  corpora- 
tion unless  abrogated,  changed  or  qualified  by  the  parties  to  the  agree- 
ment—the city  of  New  Orleans  and  the  successors  and  representatives 
of  the  road  accepting  the  ordinance. 

Ordinance  8127  does  not  repeal  Ordinance  No.  1031,  either  specially 
or  by  implication.  It  does  not  change,  alter  or  modify  the  essential 
requirements  contained  in  the  latter  ordinance,  for  the  safety  of  the 
public.  The  obligations  that  the  engine  shall  always  be  kept  in  front 
of  the  train  while  moving  through  the  city,  and  that  a  watchman  with 
41  red  lantern  or  signal  flag  shall  be  placed  at  each  street  crossing  while 
the  train  is  in  motion  ;  that  red  lights  shall  be  attached  to  each  side  of 
the  train  when  run  during  the  night,  are  still  in  force  and  rest  upon 
the  Illinois  Central  Railroad  Company. 

Ordinance  No.  8127  is  general  in  it«  character,  and  applies  to  all  rail- 
roads operating  trains  within  the  city  of  New  Orleans.  Ordinance  No. 
1031  is  a  contract  entered  into  with  the  N.  0.,  J.  &  Gr.  N.  R.  R.  Co.  with 
«pecial  reference  to  the  running  of  trains  on  St.  Joseph  street.  The 
contract  is  irrevocable,  until  changed  in  some  legal  manner — binding 
on  all  parties  to  it.  We  are  unable  to  see  wherein  it  has  been  changed 
«o  as  to  leave  the  defendant  company  free  to  operate  its  trains  exclu- 
sively under  the  provisions  of  Ordinance  8127.  The  defendant  com- 
pany claims  that  its  responsibilities  are  measured  by  this  enactment — 
and  in  its  construction  of  this  statutory  law  it  totally  neglected  to  com- 
ply with  the  requirements  of  Ordinance  1081. 

The  engine  was  not  in  front  of  the  train.  It  had  no  red  lights  on 
its  train,  or  watchman  with  a  red  light  at  the  crossing  on  St.  Joseph 
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Street.  There  were  only  white  lights  when  any  were  visible.  No  wit- 
ness says  he  saw  a  red  light.  The  witness  Cary^  who  says  he  was  at 
the  crossing  and  flaggod  the  float,  states  he  had  a  white  light.  The- 
electric  light  was  burning  at  the  crossing,  and  under  this  light  a  white- 
one  could,  if  seen,  be  scarcely  recognized  from  the  flashes  of  the  elec- 
tric light. 

The  train  consisted  of  ten  cars,  one  engine  and  tender.  It  had  a. 
crew  of  three  men — one  brakeman,  a  fireman  and  engineer.  The  train 
was  insufficiently  manned.  The  evidence  further  discloses  the  fact- 
that  there  were  usually  with  the  crew  two  flag  boys,  but  at  the  time 
this  accident  occurred  it  does  not  appear  that  there  was  even  one  boy^ 
at  the  crossing,  for  the  defendant  attempts  to  show  that  Gary,  the 
brakeman,  was  at  the  crossing  and  flagged  the  float.  It  was  no  com- 
pliance with  the  ordinance  to  place  a  boy  at  the  crossing.  It  says  a- 
watchman  shall  be  stationed  at  each  crossing.  It  contemplates  that  a. 
man  of  mature  years  and  judgment  should  be  charged  with  the  respon- 
sible duty  of  warning  the  public  of  danger  at  the  crossings. 

We  do  not  intend  to  intimate  that  the  defendant  company's  respon— 
sibility  is  fixed  and  measured  exclusively  by  statute.  It  is  now  a  well 
recognized  doctrine  that  railroad  companies  are  required  to  exercise^ 
extraordinary  precautions  for  tlie  protection  of  the  public  in  the  man- 
agement of  their  trains  running  through  the  streets  of  a  populous  city^ 
It  is  negligence  to  omit  any  reasonable  duty  necessary  for  the  safety^ 
of  the  public,  particularly  at  crossings  where  there  are  frequent  pass* 
age  and  traffic.  Independent,  therefore,  of  the  ordinance  referred  to,, 
the  defendant  was  bound  to  use  the  same  degree  of  precaution  as  ia 
found  in  the  provisions  of  that  ordinance.  They  are  reasonable,  and 
the  only  excuse,  as  railroad  companies,  it  is  presumed,  dot  not  inflict 
wanton  injuries  for  not  strictly  observing  them,  is  a  false  system  of 
economy. 

Was  there  a  want  of  reasonable  care  upon  the  part  of  James  M.  Cur- 
ley  which  concurred  with  the  negligence  of  defendant  to  cause  the 
accident? 

He  was  a  sober,  industrious,  prudent  and  careful  man.  He  had  oftea 
crossed  St.  Joseph  street  with  his  float,  although  witnesses  for  defen- 
dant say  sometimes  they  had  to  stop  the  train  for  him. 

There  were  two  men  on  the  float  with  him.  Their  testimony  is  that 
they  nevi&r  saw  the  train  until  it  was  on  them.  The  engineer  statea 
that  he  stopped  the  train  in  a  few  seeonds.  He  stopped  it  when  flagged 
to  do  so.  The  train  pushed  the  float  along  the  track  for  some  distance 
— not  exactly  stated  by  witnesses.    The  train  must  have  been  within 
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a  very  abort  dietaoce  of  the  float,  within  a  few  feet,  when  the  engineer 
received  the  signal  to  stop.  It  is  not  reasonable  to  suppose  that  any- 
sane  man  would  drive  on  a  track  with  a  train  so  near  that  to  attempt 
to  cross  would  inevitably  result  in  an  accident. 

James  Curley  was  going  up  Fulton  street.  He  could  have  seen  the 
train  as  it  passed  under  the  electric  light  and  went, forward  on  the 
main  track.  It  may  then  have  reached  its  destination  and  commenced 
to  back  about  the  time  he  reached  the  crossing.  He  had,  we  think, 
reason  to  believe  that  the  track  was  clear 5  that  tlie  train  had  passed 
on,  and  that  he  could  pass  with  safety;  and  he  had  no  knowledge  of  its 
again  returning  on  the  main  track.  There  were  no  lights  to  give  warn- 
ing of  the  approach  of  a  train.  There  was  no  w^atchman  or  flagman  at 
the  crossing.  He  was  bound  to  use  his  sight  and  hearing,  and  ordinary 
prudence.  The  men  on  the  float  with  him  were  placed  in  the  same 
position.  Neither  of  them  saw  a  train,  flagman,  lights,  or  any  evidence 
that  a  train  was  near.  Curley  may  have  looked,  but  there  were  no 
lights  to  warn  him  of  the  proximity  of  the  train.  He  may  have  lis- 
tened, and  yet  not  heard  the  train.  The  train  was  being  made  up.  At 
one  instant  it  may  have  been  going  from  him,  at  another  it  may  have 
been  approaching  him.  The  train  was  going  slow,  so  was  the  float. 
It  was  moving  noiselessly,  because  it  approached  the  men  on  the  float 
and  was  on  them  before  they  were  aware  of  the  danger. 

There  is  no  evidence  that  the  bell  was  ringing  continuously.  John 
Freret,  the  fireman,  defendant's  witness,  says :  **  I  generally  gave  the 
bell  a  tap  on  crossing  the  street."  In  answer  to  the  question  whether 
he  always  rang  the  bell  in  obedience  to  the  company's  regulations,  he 
says':  "  I  do;  but  sometimes  I  have  to  go  in  front,  I  mean  out  on  front, 
of  the  engine." 

James  Curley  approached  the  crossing  where  he  had  been  in  the 
course  of  his  business  in  the  habit  of  crossing.  There  was  an  invita- 
tation  and  inducement  for  him  to  cross,  because  there  were  no  means 
employtd  by  the  defendant  company  to  warn  him  of  the  vicinity  of  a 
train,  and  there  were  no  indications  at  the  time  he  attempted  to  cross- 
that  any  train  was  approaching. 

We  therefore  conclude  that  the  defendant  company  was  solely  re* 
sponsible  for  the  accident,  and  that  there  was  no  contributory  negli- 
gence on  the  part  of  the  deceased,  James  M.  Curley. 

We  are  of  the  opinion  that  the  damages  allowed  by  the  jury  are 

excessive.    It  is  therefore  ordered  and  decreed  that  the  verdict  and 

judgment  appealed  from  be  amended  by  reducing  the  principal  thereof 

to  seven  thousand  dollars;  and  that  as  amended  it  be  affirmed,  and 

plaintiffs  to  pay  costs  of  appeal. 
52 
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46    0341 

■^  3^8  The  State  ex  rel.  J.  K.  Levy  &  Son  vs.  T.  C.  W.  Ellis,  Judge 


OF  Civil  District  Court  for  the  Parish  of  Orleans,  Divi- 
sion A. 

A  prohibition  cannot  isaue  to  a  District  Judge  to  prevent  him  from  doing  an  act 'which  he 

denies  to  have  done,  which  he  refuses  to  do  and  which  is  not  shown  to  have  been  done 

by  him . 
A  judgment  or  decree  appointing  a  provisional  syndic,  in  an  insolvency  proceeding,  cannot 

be  snspensively  appea.led  from.    It  must  be  executed,  although  an  appeal  was  granted 

from  it  and  was  perfected . 
A  mandamus  does  not  lie  against  a  District  Judge  to  direct  him  to  annul  such  apjMintment 

and  to  cancel  the  letters  issued  to  the  provisional  syndic,  when  for  reasons  assigned.  Uia 

Judge  has  declined  to  do  so. 
The  exercise  of  a  legal  discretion  cannot  be  controlled  by  mandamus. 

A    PPLICATION  for  Mandamus. 


JET.  C.  Cage  for  tlie  Relators. 

Bayne,  Benegre  &  Bayne  for  tbe  RespoDdent. 


The  opinioD  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  Prohibition  aud  for  a 
Mandamus. 

The  relators  complain  that  the  district  judge  has  proceeded  to  exe- 
cute a  judgment  after  a  suspensive  appeal  had  been  taken  therefrom, 
and  that  he  has  refused  to  cancel  what  has  been  thus  done. 

The  district  judge  returns  denying  emphatically  having  acted  in  the 
manner  complained  of,  after  the  appeal  had  been  allowed,  and  avers 
that  what  was  done  took  place  after  the  judgment  had  been  signed, 
but  be/ore  the  appeal  had  been  asked. 

He  further  returns  that  the  reason  for  which  he  declined  avoiding 
what  had  been  thus  done  by  him,  is  that,  after  the  appeal  had  been 
granted  and  perfected,  he  ceased  to  have  any  further  jniisdiction  over 
the  case,  and  could  legally  render  no  valid  order  in  the  premises. 

It  appears  that  the  relators  applied  for  a  respite  which,  after  due 
proceedings,  was  granted  them }  that  certain  creditors  obtained  orders 
requiring  the  applicants  to  furnish  bond  and  security  as  concerned 
them,  which  have  not  been  appealed  fiom ;  that  subsequently  the  ap- 
plicants, having  failed  to  comply  with  such  orders,  under  proper  pro- 
ceedings, the  judgment  according  the  respite  was  annulled  and  a  judg- 
ment of  cession  of  property  was  rendered  against  the  applicants, 
appointing  a  provisional  syndic;   that,  after  said  judgment  had  been 
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«igued,  letters  were  issued  to  the  nyodic,  aud  that  siibseqnently,  a  sua- 
peDsive  appeal  was  asked,  granted  and  perfected  froui  said  judgment. 

It  also  appears  that  the  provisional  syndic  thus  appointed,  treating 
bis  appointment  as  operative,  entered  an  appearance  in  the  United 
States  Circuit  Court,  sitting  in  this  city,  in  his  official  capacity,  in  a 
matter  in  which  the  creditors  of  the  applicants  had  an  interest,  and 
that  the  petitioners  then  took  a  rule  in  the  court  below  to  rescind  the 
letters  issued  to  the  syndic,  and  that  the  district  judge  declined  to  act, 
as  having  no  further  jurisdiction  over  the  subject-matter,  in  conse- 
quence of  the  suspensive  appeal. 

The  prohibition  asked  is  to  prevent  the  judge  from  exicuting  the 
Judgment  appealed  from,  and  the  mandamm  prayed  for  has  for  itg 
object  to  compel  the  judge  to  annul  the  letters  issued  to  tlie  syndic. 

As  it  is  clear  that  the  district  judge  has  not  only  not  done  any  act 
After  the  appeal  had  been  perfected,  but  has^refused  to  ,do  any,  the 
Court  is  at  a  loss  to  perceive  how  the  writs  asked  can  be  allowed.  It 
would  have  been  immaterial  if  the  letters  had  issued  after  the  appeal, 
as  the  judgment  was  provisionally  executory. 

It  is  also  apparent  that,  if  the  execution  of  the  judgment  decreeing  a 
cession  could  have  been  suspended  by  appeal,  such  is  not  the  case 
liowever  as  to  the  appointment  of  the  provisional  syndic,  which  was 
made  under  Art.  R.  C.  C.  30.03,  and  Act  134  of  1888. 

The  Code  of  Practice  distinctly  provides  that  some  judgments  are 
executed  provisionally,  although  an  appeal  has  been  taken  from  the 
same,  within  the  delay  prescribed  and  the  necessary  surety  given. 
Such  judgments  relate: 

1st.    To  the  appointment  of  tutors,  etc. ; 

•2d.  To  the  appointment  of  syndics,  where  the  Court'  orders  that 
that  they  shall  administer  provisionally.  C.  P.  580.  The  jurispru- 
dence is  in  accord. 

The  relators  seem  to  act  under  the  theory  that  the  judgment  appoint- 
ing the  provisional  syndic  could  be  suspensively^appealed  from,  but 
this  is  a  manifest  error. 

It  is  therefore  ordered  that  the  restraining  order  herein  made  in  Urn' 
ine  be  rescinded,  and  that  the  applications  for  writs  of  prohibition  and 
mandamus  herein  be  refused,  at  cost  of  relators. 
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No.  9984. 


i? ?9  P.    M.   FiSK   ET   AL.   VS.    GeRMANIA  NATIONAL   BaNK   ET   ALS. 

This  case  hinses  mainly  on  qneations  of  fact. 

It  waa  sought  to  hold  the  defendant  bank  liable  for  the  contents  of  a  bank-box  for  wrong- 
fally  deliverlDK  the  box,  and  to  recover  from  Ringrofte  and  VTaahbnm  the  contents  of 
said  box,  amounting  to  1100,000,  which  they  are  charged  with  having  appropriated. 
Eeld:  the  bank,  having  deliTered  the  box  to  the  bearer  of  tb«  ticket  ol*  card  which  called 
for  the  delivery  of  the  box  to  "Bearer,"  had  legally  complied  with  the  contract,  and  waa 
therefore  exonerated  from  all  lesponsibility  in  the  premises. 
Held :  as  to  Bingrose  and  Washbarn,  the  evidence  having  entirely  failed  to  show  that  the 
box  in  snlt  contained  any  money  or  valnee,  as  alleged  by  plaintiffs,  or  to  connect  eithar 
of  these  two  defendants  with  any  spoliation  of  that  or  any  other  box  belonging  to  the 
succession  of  Fisk,  no  recovery  could  be  had  as  against  them. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
Bightor,  J. 


Gu8,  A.  BrcauXf  Fosey  <Ss  Ker  and   ir.'J?.  liichardson  for  Plaintiffs 
and  Appellants. 

JBravyhn,  Buckj  JMnkelspiel  &  Harty  H,  E,  Upton  and  A,  J,  Murphff 
for  Defendants  and  Appellees. 


The  opinion  of  the  Court  was  delivered  by 

PociiiCy  J.  Plaintiffs  in  this  case  are  the  widow  and  the  son  of  ¥" 
M.  Risk;  who  died  in  this  city  in  December,  1874. 

They  instituted  this  suit  in  December,  1884,  for  the  recovery  of  the 
contents  of  a  bank-box,  which,  they  alleged,  had  been  deposited  by  the 
deceased  in  the  Germania  Bank,  whence  it  was  taken  out  by  two  of  the 
defendants,  Anne  Conery  and  W.  B.  Ringrose,  and  rifled  of  its  con- 
tents, which  were  appropriated  by  Ringrose  and  the  other  oo-defen- 
dant,  W.  W.  Washburn. 

They  alleged  that  the  contents  of  said  box  consisted  of  money  and 
of  securities  worth  in  the  aggregate  one  hundred  thousand  dollars,  for 
which  they  asked  judgment  against  the  four  defendants  in  solido. 

They  appeal  from  a  judgment  which  rejected  their  demand. 

The  defendants  interposed  numerous  pleas  in  defense,  which  may  be 
summarized  into  a  general  denial  and  the  plea  of  prescription  of  one 
and  ten  years. 

Plaintiffs'  theory  of  their  case  is  substantially  as  follows:  The  de- 
ceased, Fisk,  who  was  a  thrifty  and  wealthy  man,  was  divorced  from 
his  wife,  who  obtained  in  the  same  proceedings  a  judgment  against 
him  for  her  share  of  the  community  property,  which  amounted  in  1871 
to  more  than  $150,000,  consisting  mainly  of  immovable  property. 
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To  avert  the  geizare  of  any  of  that  property  by  his  wife,  Fisk  pro- 
ceeded to  remove  it  beyond  her  reacli  through  various  devices,  one  of 
which  was  to  convert  most  of  it  into  cash  and  negotiable  securities. 
He  kept  but  a  small  bank  account,  and  enclosed  the  bulk  of  his  money 
and  valuables  in  a  bank-box,  vrhicli  was  deposited  in  the  defendant 
bank,  and  which  was  marked  in  the  name  of  Anne  Conery,  one  of  the 
defendants  herein,  with  whom  he  lived  in  open  concubinage,  occupy- 
ing the  same  hous^e,  for  nearly  twenty  years.  As  the  greater  part  of 
his  moneyed  transactions  were  carried  on  in  the  name  of  **Anne  Gen- 
try,'' he  held  her  general  and  special  power  of  attorney,  under  which 
he  dealt  with  all  matters,  property,  money  and  values  which  stood  in 
her  name,  and  by  virtue  of  which,  together  with  the  deposit  ticket  or 
card,  he  called  for  and  took  out  of  the  bank  as  often  as  he  desired  the 
box  therein  deposited  in  her  name,  and  as  her  property. 

It  is  then  contended  that,  at  the  time  of  his  death,  the  box  contained 
«ome  $70,000  in  currency,  $35,000  in  bonds  and  other  negotiable  secu- 
rities, besides  jewelry  and  other  small  effects  of  value;  and  that  with 
the  ticket  of  deposit  which  Anne  Conery  abstracted  from  the  person  of 
Fisk,  as  he  lay  unconscious  at  the  approach  of  death,  on  the  day  before 
his  demise,  the  box  was  taken  oat  of  tlie  bank  by  Ringrose,  who  stole 
the  money  which  it  contained;  the  bonds  being  appropriated  by  Wash- 
burn, one  of  tlie  conspirators,  who  had  been  appointed  executor  of 
Fisk's  estate  through  an  olographic  will  which  had  been  taken  out  of 
the  bank-box  by  Ringrose,  and  by  the  latter  handed  to  Anne  Conery 
the  universal  legatee  under  the  will,  which  she  delivered  to  Washburn. 

Washburn's  administration  of  the  estate  was  soon  brought  to  an  end 
through  a  subsequent  will  of  the  deceased,  under  the  effect  of  which 
one  of  his  daughters  became  executrix,  and  thereafter  administered  the 
succession  through  Washburn  as  her  instituted  agent. 

The  succession,  thus  administered,  amounted  to  something  over 
■$40,000,  of  which  the  widow  and  heirs  were  in  duo  course  placed  in 
possession.  Thus  die  controversy  is  restricted  to  the  alleged  contents 
of  the  bank-box. 

It  is  argued  that  the  difference  between  the  inventoried  value  of  the 
-community  in  J 871,  and  the  amount  of  property  left  by  Fisk  at  his 
death,  was  represented  by  the  money  and  bonds  which  the  bank-box 
contained  at  the  time  of  his  death;  and  which  were  appropriated  by 
Ringrose  and  Washburn  a  few  days  after  his  death. 

As  could  be  naturally  expected  in  a  trial  which  took  place  some 
twelve  years  after  the  occurrence  of  the  alleged  events  and  incidents 
which  form  the  basis  of  the  suit,  the  evidence,  which  fills  up  an  im- 
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meDfie  record,  is  decidedly  coiiflicting,  liaviDg  impoRed  on  tht  Court 
tedious  and  paioful  labor  lo  reach  a  satisfactory  analysis  thereof. 

And  we  leave  the  record  with  the  clear  conviction  that  the  case  i» 
entirely  with  the  defendants. 

As  it  turned  out  during  the  trial  that  the  testimony  of  Anne  Conery 
was  the  main  prop  of  plain tifiPs'  case,  it  follows  naturally  that  they  do 
not  press  their  claim,  and  that  they  are  not  clamorous  for  a  judgment^ 
against  her. 

Their  attack  will  therefore  be  considered  aev  being  levelled  exclu- 
sively against  the  three  other  defendants. 

I. 

Their  right  of  recovery  against  the  bank  is  predicated  on  its  alleged 
violation  of  a  contract  of  depoMt.  But,  according  to  plaintiffs'  own 
evidence,  it  appears  conclusively  that  there  was  no  contract  of  deposit 
between  the  bank  and  Fisk,  in  his  own  right.  Avowedly,  the  box 
which  is  the  subject-matter  of  this  litigation  bore  the  name  and  was 
deposited  as  the  property  of '^Anne  Conery,  157  Camp  street,  N.  O.,'^ 
and  the  card  which  evidenced  the  contract  entitled  the  bearer  thereof 
to  call  for,  and  to  obtain  possession  of,  the  box  deposited  in  the  bank 
in  the  name  of  ''Anne  Conery.'*  And  the  record  shows  that  Fisk 
always  obtained  the  box  on  presentation,  and  as  the  bearer,  of  the  card 
in  question,  which  was  always  kept  by  the  bank  until  the  box  was- 
returned. 

Now,  it  is  conceded  that  the  last  and  final  delivery  of  the  box  wa» 
obtained  by  the  bearer,  and  on  presentation,  of  that  identical  card. 

Wherein,  then,  did  the  bank  violate  its  contract  touching  that  boxt 

The  avowed  object  of  the  device  or  scheme  was  to  hold  out  Anne 
Conery  as  the  true  owner  of  the  box  and  contents,  so  as  to  screen 
either  from  the  reach  and  action  of  the  divorced  wife.  And  if  it  bad 
happened  that  in  any  proceeding  by  the  wife  the  bank  had  delivered 
the  box  as  the  property  of  Fisk,  how  clamorous  would  Anne  Conery, 
instigated  by  him,  have  been  in  holding  the  bank  responsible  for  a  vio- 
lation of  its  contract  by  an  illegal  and  wrongful  delivery  of  the  box. 

Article  294'J  of  the  Civil  Code,  which  plaintiffs  invoke  as  fixing  the 
liability  of  the  bank,  reads  as  follows: 

"The  depositary  must  restore  the  thing  deposited  only  to  him  who 
delivered  it,  or  in  whose  name  the  deposit  was  made,  or  who  was- 
pointed  out  to  receive  it." 

This  is  precisely  what  was  done  by  the  bank  in  the  premises.  Tlie 
box  had  been  deposited  in  the  name  of  *'Anne  Conery,"  and  the  party 
pointed  out  to  receive  it  was  the  bearer  of  the  card  issued  in  her  name. 
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As  often  as  Fisk  obtained  posBession  of  the  box,  and  the  record  shows 
that  it  occurred  almost  every  day  for  four  years,  it  was  in  that  capac* 
ity  that  he  obtained  it;  the  same  means  which  Ringrose  used  in  De- 
cember, 1874.  The  fact  that  between  Fisk  and  Anne  Conery  the  box 
was  truly  and  exclusively  the  property  of  Fisk,  and  that  in  point  of 
fact  he  always  held  and  constantly  carried  on  his  person  the  card 
which  evidenced  the  contract  of  deposit,  was  of  no  concern  to  the 
bank,  and  cannot  alter,  vary,  modify  or  increase  the  responsibility  o*^ 
the  bank  touching  the  box,  which  it  was  bound  to  deliver  to  the  bearer 
on  presentation  of  the  card.  The  bank,  therefore,  stands  entirely  ex- 
onerated from  any  liability  in  the  premises.  That  conclusion  is  prac- 
tically conceded  by  one  of  the  plaintiffs,  who  says  in  one  part  of  his 
testimony :  '<  As  far  as  the  bank  is  concerned,  I  did  not  think  there  was 
any  conspiracy.    I  don't  see  why  there  should  be.'' 

II. 

The  theory  as  to  the  liability  of  the  defendant  Washburn  is  predi- 
cated on  three  circumstances : 

1st.  That  the  box  marked  ''Anne  Conery,"  and  numbered  as  ''33," 
alleged  to  contain  $100,000  in  money  and  values,  was  found  in  his  pos- 
session some  ten  years  later,  when  it  was  returned  and  delivered  by 
him  to  one  of  the  plaintiffs  herein. 

2d.  That  a  sliort  time  afcer  the  death  of  Fisk,  he  converted  city  gold 
bonds,  of  the  kind  alleged  to  be  in  the  box,  amounting  to  some  $35,- 
000,  into  premium  bonds. 

3d.  That  as  executor,  and  as  the  agent  of  the  executrix,  he  entirely 
failed  to  make  any  effort,  or  to  institute  any  search  for  the  recovery  of 
the  box,  the  previous  existence  and  the  missing  of  which  had  been 
made  known  to  him  at  the  time. 

Before  entering  into  a  discussion  of  these  three  grounds  of  suspicion^ 
and  which  at  most  amount  to  nothing  else,  it  is  but  fair  and  proper  to 
premise  here  the  declaration  of  the  entire  failure  of  plaintiffs  to  havo 
shown  that  Fisk  hnd  possession,  at  the  time  of  his  death,  of  money  or 
securities,  contained  in  the  box  in  question,  or  anywhere  else,  in  an 
amount  equal  to  or  approximating  the  sum  which  plaintiffs  claim  in 
this  suit. 

It  would  serve  no  useful  purpose,  either  in  justice  or  in  jurispru^ 
dence,  to  analyze,  in  this  opinion,  the  testimony  which  bears  on  this 
Doiot.  It  is  sufficient  to  announce  our  conclusions  on  the  subject,  and 
it  is  better  to  omit  the  publication  of  our  views  as  to  the  insufficiency 
o  f  any  part  of  the  testimony,  or  touching  the  veracity  vel  non  of  any  of 
the  witnesses  in  tlie  case. 


824  SUPREME  COURT  OF  LOUISIAI^A. 


FiAk  et  al.  vs.  T«atiooal  Bank  et  als. 


Bat  coDcediog,  argnmdo,  that  there  was  such  a  box  containiDg  the 
great  valaes  which  plaintiifs  describe,  we  find  no  reason  in  the  record 
to  justify  the  assertion  that  Washburn  had  any  knowledge  thereof,  or 
any  connection  therewith. 

Ist.  The  evidence  shows  that' the  trunk  and  tin^boxes  which  Wash- 
burn turned  over  to  F.  M.  Fisk,  Jr.,  in  1884,  had  been  brought  to  his 
place  of  business  some  ten  years  before,  when  he  represented  the  exec- 
utrix, and  that  neither  of  them  contained  the  values  in  question.  And 
on  the  point  that  ''Box  33/'  described  by  some  of  the  witnesses  as  con- 
ta.ining  Fisk's  treasures,  was  handled  by  Washburn,  the  evidence  is 
not  satisfactory  that  the  identical  box  had  ever  been  in  Washburn's 
possession.  Can  it  be  supposed  for  one  moment  that  he  would  at  any 
time  be  so  stupid  as  to  turn  over  to  one  of  the  heirs  the  Identical  box 
which  he  had  participated  in  despoiling  ten  years  before,  and  for 
which  diligent  searcli  had  been  instituted,  including  the  arrest  of  Anne 
Connery — and  in  the  abpence  of  any  demand  for  the  samet 

Much  more  natural  and  much  easier  and  safer  would  it  have  been  to 
have  destroyed  it,  or  to  liavc  made  it  otherwise  disappear  forever. 

2d.  The  record  shows  Washburn  to  be,  and  to  have  been  at  the 
time,  a  man  of  means,  and  to  have  tlien  speculated  in  city  securities, 
which  he  first  converted  into  gold  bonds  and  subsequently  into  premi- 
um bonds.  There  is  nothing  in  the  coincidence  that  he  converted  his 
bonds  at  about  the  time  that  the  succession  of  Fisk  was  in  course  of 
settlement. 

3d.  As  executor,  or  as  the  agent  of  the  executrix,  he  was  under  no 
obligation  to  do  more  than  to  administer  the  property  which  was  inven- 
toried in  the  succession.  And  it  was  no  part  of  his  duty  to  institute 
detective  researches  for  any  missing  money  or  paper,  unless  some  tan- 
gible clue  had  been  furnished  him  by  the  heirs  or  other  interested  par- 
ties.   This  is  hardly  as  much  as  a  reasonable  ground  of  suspicion. 

III. 

In  so  far  as  Rlngrose  is  connected  with  the  alleged  appropriation  of 
money,  we  refer  to  what  was  said  above  as  to  the  absence  of  legal  or 
satisfactory  proof  of  the  existence  of  the  money  at  all,  as  the  property 
of  Fisk,  and  this  is  the  essential  prerequisite  to  any  recovery  against 
him. 

It  appears  from  the  record  that  his  only  connection  with  tlie  succes- 
sion, or  with  any  property  belonging  thereto,  or  connected  therewith, 
was  as  the  messenger  or  friend  of  Anne  Conery,  at  whose  request  he 
called  for  and  withdrew  a  certain  bank-box  which  had  been  deposited 
at  the  bank  In  her  name;  but  the  evidence  entirely  falls  to  show  that 
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4he  particular  box  Id  qaestion  contained  any  money  or  valaables  be- 
longing to  Fisk  or  anybody  else.  The  box  waB  claimed  as  her  prop- 
<erty  by  Anne  Conery,  who  subsequently  pledged  its  contents,  some 
•«ilver-ware  and  other  like  effects,  to  secure  a  loan  of  money.  At  her 
request  he  placed  the  box  in  the  custody  of  Father  Allen,  a  near  neigh- 
bor, from  whom  he  brought  it  back  to  Anne  Conery  a  few  days  later. 
But,  we  repeat,  the  record  is  barren  of  evidence  showing  that  the  box 
contained  money  or  securities  such  as  plaintiffs'  claim  covers.  We 
have  carefully  weighed  all  the  testimony  on  this  point,  and  we  find  no 
grounds  to  justify  even  a  suspicion  that  tlie  defendant  Ringrose  com- 
mitted the  crime  of  larceny,  which  is  practically  the  substance  of  the 
charge  herein  made  against  him. 

We  therefore  conclude,  with  the  district  judge,  that  the  defense  is 
clearly  made  out. 

Under  these  views  we  see  no  necessity  to  discuss  the  plea  of  prescrip- 
tion. 

Judgment  affirmed. 


40    82.^' 
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No.  10,201.  I^. 

RiCEiARD  J.  Lowden  vs.  Richard  L.  Robertson,  Jr.  .-      ^ 


In  sequestration  of  movable  property  based  on  a  yendor'a  privilege,  an  affidavit  to  the  debt, 
to  the  privilege,  and  to  the  fear  that  '*the  defendant  will  conceal,  part  with  or  dispose 
of  the  movable  in  his  posseaaion  dnring  the  pendency  of  the  snit,"  fills  all  the  require- 
ments of  the  law;  and  the  party  is  not  bound  to  swear  to,  or  to  prove,  any  other  grounds 
of  fear  than  the  simple  facts  that  he  has  a  privilege  and  that  it  lies  in  the  power  of  the 
defendant  to  defeat  or  destroy  it  by  doing  some  of  the  acts  which  he  swears  he  fears  he 
may  do. 
^The  case  is  stiil  stronger  where  the  purchaser  of  the  movable  has  failed  to  pay  the  prico 
when  due;  which  default  would  be  a  sufficient  reason  for  the  fear,  even  if  the  law 
required  the  creditor  to  swear  and  to  prove  that  he  has  good  cause  to  fear,  which  it 
does  not. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Houston,  J. 

Hornor  <&  Lee  for  Plaintiff  and  Appellant. 
Sam'l  Jy.  Oilmore  for  Defendant  and  Appellee. 


The  opinion  of  the  Co  art  was  delivered  by 

Fenner,  J.  The  appeal  is  from  an  interlocutory  judgment  dissolv- 
ing a  sequestration. 

The  sequestration  issued  upon  an  affidavit  of  plaintiff  that  the  debt 
-claimed  is  due  and  owing ;  that  he  has  a  vendor's  privilege  upon  the 
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movable  sequeBtered;  aud  that  he  "fears  that  the  defendant  will  con- 
ceal, part  with  or  dispose  of  the  same  daring  the  pendency  of  the  suit.^'^ 

The  grounds  assigned  in  the  rule  to  dissolve  are : 

Ist.  That  the  statements  contained  in  plaintiff's  affidavit  are  enUreljr 
unfounded  and  untrue. 

2d.  That  the  bond  herein  furnished  is  insufficient. 

The  ground  first  above  stated  is  the  one  on  which  the  judge  a  qu^ 
acted,  and  the  only  one  urged  before  us.  Recurring  to  the  affidavit^, 
the  statements  contained  in  which  are  charged  to  be  untrue,  we  find 
no  statements  therein  except  those  above  recited. 

It  is  not  pretended  that,  under  his  rule  to  dissolve,  the  defendant 
has  established  the  non-existence  of  either  the  debt  or  the  priyilege,. 
or  that  the  debt  is  not  overdue. 

The  only  remaining  allegation  is  the  one  that  plaintiff  feavB  that 
defendant  will  conceal,  part  with  or  dispose  of  the  property  daring  the 
pendency  of  the  suit.  It  would  certainly  be  difficult  to  establish  that 
such  an  allegation  is  untrue.  Fear  is  a  sabjective  mental  condition,, 
the  existence  or  non-existence  of  which  can  hardly  be  the  subject  oT 
extrinsic  proof.  If  a  man  says  and  swears  that  he  fears,  it  is,  to  say 
the  least,  difficult  to  contradict  him. 

But  the  contention  is  that  it  is  not  sufficient  that  a  party  has  a  priv- 
ilege and  tliat  he  fears  it  may  be  lost  by  some  disposition  of  the  prop- 
erty during  the  pendency  of  the  suit,  but  that  he  is  bound  to  establish 
in  addition  that  his  fear  is  based  on  sach  acts  or  declarations  or 
defendant  as  would  josUfy  the  fear. 

If  this  were  correct,  we  should  not  hesitate  to  hold  that  where  a  maa 
has  sold  movable  property  for  a  price  payable  in  notes  at  a  fixed  day, 
and  when  the  purcliaser  fails  to  pay  them  when  dae,  the  mere  fact  of 
non-payment,  coupled  with  the  additional  fact  that  it  lies  in  the  power 
of  the  purchaser  to  defeat  the  vendor's  privilege  by  the  alienation  or 
removal  of  the  thing  sold,  constitutes  ample  cause  for  a  just  and  reason- 
able fear  that  his  privilege  may  be  thus  defeated. 

In  the  case  of  provisional  seizure,  the  lessor  is  required  to  make  affi- 
davit "that  he  has  good  reasons  to  believe  that  the  lessee  will  remove 
the  furniture,"  etc.  (C.  P.  287);  yet  this  Court  has  repeatedly  held  that 
the  failure  of  the  tenant  to  pay  the  reut  when  due  constitutes  a  suffi- 
cient basis  for  the  affidavit.  Heirs  of  Lalaurie  vs.  Woods,  8  Ann.  366;. 
Wallace  vs.  Smith,  Td,  376;  Shiff  vs.  Ezekiel,  23  Ann.  383;  Fox  vs. 
McKee,  31  Ann.  71;  Dillon  vs.  Porier,  34  Ann.  1100. 

The  same  principle  applies  with  equal  force  to  a  vendor's  privilege 
where  the  purchaser  fails  to  pay  the  price  when  due. 
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In  the  case  of  sequeatration,  moreover,  tlie  plaintiff  is  not  required 
to  stvear  that  be  has  qood  reasons  to  fear,  bat  simply  that  he  fears ^ 
C.  P.  275,  No.  8.  ' 

In  some  earlier  cases  there  were  dicta  to  the  effect  that  a  party  must 
not  only  establish  his  privilege  and  his  fear  that  it  may  be  lost,  bat 
also  good  grounds  for  the  fear. 

But  in  Wells  vs.  St.  Dizier,  9  Ann.  119,  the  Court  held  a  simple 
affidavit  in  the  terms  of  No.  8  of  Art.  275,  C.  P.,  to  be  sufficient;  and 
in  a  later  case  the  Court  followed  the  same  rule,  making  the  following 
significant  reference:  '^We  are  aware  that  there  are  other  decisions 
which  are  inconsistent  with  the  decision  in  Wells  vs.  St.  Dizier,  bat 
prefer  to  abide  by  the  doctrine  of  the  last  named  case  as  being,  in  our 
opinion,  more  in  conformity  to  the  letter  of  the  Code  of  Practice.'^ 
Mabry  vs.  Tally,  15  Ann.  563. 

Still  later,  it  was  held  that  au  affidavit  to  the  privilege,  coupled  with 
a  statement  of  the  fear  in  accordance  with  No.  8  of  275,  C.  P.,  was  suf- 
ficient basis  for  sequestration.    Blanc  vs.  Wallace,  26  Ann.  492. 

And  in  the  latest  case,  it  was  treated  as  conceded  that  ^'  had  the  affi- 
davit set  forth  the  fear  of  a  removal  of  the  cotton  (in  addition  to  the 
privilege)  it  would  have  followed  the  exigencies  of  the  law."  Gumbel 
vs.  Beer,  36  Ann.  487. 

We  treat  it,  therefore,  as  fully  settled,  in  accordance  with  the  uni- 
form practice,  that  in  sequestration  based  on  a  privilege  (at  least  when^ 
the  debt  secured  is  due),  an  affidavit  to  the  debt,  to  the  privilege,  and 
to  the  fear  stated  in  No.  8  of  Art.  275,  C.  P.,  is  sufficient.  The  party 
is  not  bound  to  swear  to  or  to  prove  any  other  grounds  of  fear  than  the 
simple  facts  that  he  has  a  privilege  and  that  it  lies  in  the  power  of  the 
defendant  to  defeat  or  destroy  it  by  doing  some  of  the  acts  which  he- 
swears  he  fears  he  may  do.  Where  the  debt  is  not  due,  possibly  dif- 
ferent considerations  might  arise. 

11  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  reveised;  and  it  is  now  ordered  and 
decreed  that  the  motion  to  dissolve  the  sequestration  be  denied  and 
overruled,  at  defendant's  cost  in  both  courts. 


No.  10,070. 
Succession  of  Henry  Cassidy. 

Where,  on  the  oppooitiqp  to  an  execator's  accoant^  the  same  has  been  amenaed  by  placing 
the  opponent  thereon  as  a  creditor  of  the  succession  then  under  administration,  the  exec- 
utor in  his  representative  capacity  has  an  appealable  interest  in  the  jadgment  on  th& 
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opposition,  and  if  be  deemB  it  aojtist  Iim  not  only  the  right  to  appeal  bat  it  is  his  duty  to 
do  so. 

If  the  sncoessiou  fnnds  shown  by  the  acoonnt  for  distribution  exceed  $2,000,  this  Court  has 
.jnrisdictlon,  whatever  be  the  amonnt  claimed  by  the  opponent. 

A  suit  by  an  evicted  purchaser  aj;ain«t  his  vendor,  or  against  the  latter's  vendor,  for  indem- 
nity on  account  of  the  breach  of  the  covenant  of  warranty,  is  not  a  real  action.  If  the 
suit  is  brought  against  the  succession  of  the  vendor,  the  testamentary  executor  alooe  is 
competent  to  defend  the  action ;  hence  it  is  not  necessary  ihat  absent  heirs  be  made  par- 
ties. 

At  common  law  and  under  the  laws  of  the  State  of  Texas,  an  evicted  purchaser  may  sue  a 
remote  vendor  for  recovery  of  his  purchase  price,  without  first  exercising  his  recourse 
against  hi»  immediate  vendor.  Under  that  system  "a  covenant  of  warranty  runs  with 
the  laud." 

lu  Texas  a  purchaser  ma^-  sue  his  vendor  for  a  breach  of  the  covenant  of  warranty  without 
showing  eviction  under  legal  process,  but  in  that  case  the  purchaser  must  under  proper 
averments  establiHh  the  validity  of  the  title  which  he  recognizes  as  paramount  to  that 
transferred  to  him  by  bin  vendor,  and  must  show  an  actual  dispossession  by  virtue 
thereof.  The  rights  and  obligations  of  the  parties  to  a  sale  executed  in  one  State,  of 
real  estate  situated  in  another,  must  be  determined  under  the  laws  of  the  State  in  which 
the  property  is  situated. 

APPEAL  from  the  Civil  District  Court  for  tlie  Parish  of  Orleans. 
Houston  J  J. 


J,  O,  Nixon,  Jr  ,  for  the  executor,  Appellant: 

1 .  No  action  oau  bo  brought  by  a  second  vendor  against  a  vendor  upon  a  wairauty,  except 
the  intermediate  vendor  bo  u  party ;  this  results  from  the  general  rule  providing  that  all 
persons  through  whom  relief  is  sought  be  made  parlies.  See  Soixas  va  King,  39  Ann. ; 
Hyde  vs.  Craddlck,  10  R.  387 

2.  Tlie  second  vendee  has  no  action  of  warranty  against  the  first  vendor,  except  there  he  an 
expn>ss  .subrogation.  Van  Norght  vs.  Foreman,  IN.  S.  352;  Davison  vs.  Charbre's 
Heirs.  6  N.  S.  3*21  ;    Smitli  vs.  Wilson,  11  R.  522 :   ChambUss  vs.  Miller.  15  Ann.  713. 

3.  The  preponderance  of  evidence  is  that  the  opponents  hiive  never  been  evicted  from  the 
])roperty  in  que-Htion ;  as  up  to  the  time  the  testimony  was  taken  in  this  cause,  by  the 
admission  of  one  of  the  oppononts  tlicy  were  still  rendering  the  land  for  taxation. 

Faf-rar,  Jonas  &  Krnttschniit  on  the  same  side. 

Merrick  dk  Merrick  for  Opponents  and  Appellees: 

The  lights  and  obligations  arising  under  an  act  passed  in  one  State  to  be  executed  in  another 
respecting  the  transfer  of  real  estate  in  the  latter,  are  regulated  in  point  of  form,  mtb- 
tto^nce  and  va/idtfy  by  the  laws  of  the  State  in  which  such  acts  are  to  have  efiect.  39 
Ann.  952,  Succession  of  Larendon. 

A  party  purchasing  laud  in  Texas  is  entitled  to  recover  against  a  remote  warrantor  where  his 
title  has  failed.  Where  the  Supreme  Court  of  Texas  has  decided  that  the  land  sold  w^as 
not  within  a  certain  tract,  and  therefore  that  title  thereto  was  in  the  State  ;  and  where 
the  State  surveyed  the  land  for  school  and  homestead  purposes  and  sold  the  same  to 
third  person.H,  this  constitutes  an  eviction. 

Actual  eviction  is  not  necessary  where  superior  title  is  shown  to  be  in  the  State  and  the 
land  is  abandoned  under  the  title  In  question.  36  Ann.  792,  Filhiol  vs.  Cobb;  9  Wall 900. 

Warranty  runs  with  the  lands  under  the  laws  of  Texas.  520  Texas,  6^,  Peek  vs.  flinsley ; 
51  '2'exas,'178,  Wastliope  vs.  Chambers. 
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On  Motion  to  Dismiss. 

The  opiDion  of  the  Coart  was  delivered  by 

Todd,  J.  This  is  aD  appeal  taken  by  an  executor  of  a  succession 
from  a  judgment  rendered  maintaining  an  opposition  to  his  account. 

There  is  a  motion  to  dismiss  the  appeal— 

1st.  On  the  ground  that  the  appellant  (tlie  executor)  has  no  appeal- 
able interest; 

2d.    That  the  court  has  no  jurisdiction  ratione  matericB. 

J. 

The  opposition  to  the  account  is  iu  the  nature  of  a  suit  against  the 
succession ;  that  is,  it  is  a  demand  on  the  part  of  the  opponents  to  com- 
pel the  executor  to  place  them  on  the  account  as  creditors  of  tlie  suc- 
cession for  a  designated  sum.  Their  demand  was  recognized  by  the 
court  as  a  just  one,  and  the  account  amended  by  placing  the  claim  on 
the  account  and  ordering  its  payment. 

Under  this  state  of  facts  the  executor,  as  the  representative  of  the 
succession  under  administration,  had  certainly,  in  liis  representative 
capacity,  an  interest  to  appeal  iu  behalf  of  the  succession;  and  it  wa8> 
his  duty  to  do  so  if  he  believed  the' judgment  was  wrong.  An  execu- 
tor has  an  interest  to  appeal  whenever  it  is  sought  to  wrest  from  him 
property  belonging  to  the  succession,  or  to  impose  a  debt  upon  it  which 
will  diminish  its  assets  in  the  fund  to  be  distributed  among  the  heirs 
or  creditors;  and  his  right  to  appeal  exists  independently  of  the  heirs 
or  creditors.  Succession  of  McRenna,  23  Ann.  370;  Succession  of 
Chambury,  34  Ann.  25;  Coyle  vs.  Succession  of  Creevy,  lb.  541. 

The  cases  referred  to  in  support  of  the  motion  only  apply  to  the  case 
of  a  contest  of  creditors  over  a  fund  in  the  hands  of  an  executor  or 
administrator  for  distribution,  and  the  determination  of  which  cannot 
add  to  or  diminish  the  assets  of  the  succession;  as  where  the  litigation 
only  concerns  the  rights  of  opposing  creditors  to  a  certain  fund  or  the 
right  to  be  paid  by  preference  out  of  it.  In  such  case  it  is  a  matter  of 
indifference  to  the  executor  which  creditor  succeeds,  and  he  has  no 
interest  whatever  in  the  judgment  determining  tjie  question. 

II. 
The  amount  shown  by  the  account  to  be  in  the  hands  of  the  executor 
for  distribution  exceeds  $2000,  and  this  gives  the  Court  jurisdiction. 
Motion  to  dismiss  is  therefore  refused. 


On  the  Merits. 

Watkins,  J.    The  present  controversy  arises  in  the  testate,  and 
apparently  solvent,  succession  of  Henry  Cassidy,  a  citizen  and  resident 
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of  this  State^  and  which  was  opened  in  October,  1884.  It  is  raised  by 
-way  of  an  opposition  to  a  final  account.  The  opponents  are  Arthur  E. 
Spohn  and  Catherine  Hamilton,  administratrix  of  the  estate  of  Alex- 
ander Hamilton,  citizens  of  the  State  of  Texa9. 

The  following  are  the  grounds  of  their  opposition,  Bubstantially,  viz: 

That  on  the  9th  of  December,  1875,  the  deceased,  in  consideration  of 
the  price  of  two  thousand  dollars,  sold  to  Horace  Wright  Cassidy  a 
tract  of  laud  situated  in  Neuces  county,  Texas,  with  full  warranty  of 
title  to  said  purchaser,  his  heirs  and  assigns;  and  on  the  11th  day  of 
July,  1878,  said  vendee,  for  and  tn  consideration  of  the  price  of 
$1822.50,  sold  said  tract  of  laud  to  Artiiur  E.  Spohn  and  Dr.  Alexander 
Hamilton,  opponents  herein,  with  like  warranty  of  title. 

That  by  a  decision  of  the  Supreme  Court  of  the  State  of  Texas,  ren- 
<leied  in  March,  1884,  opponents^  title  to  said  land  was  declarod  null; 
and  State  patents  have  been  insued  to  other  parties,  and  they  have 
been  compelled  to  abandon  it. 

They  aver  that  they  were  in  effect  subrogated,  by  their  vendor,  Hor- 
ace Wright  Cassidy,  to  the  warranty  of  Henry  Cassidy,  *' whose  cov- 
enant of  warranty  runs  with  the  land,  under  the  law  of  tlie  State  of 
Texas,  and  should  protect  petitioners  ^''  and  tliat  the  succession  of 
Henry  Cassidy  is  liable  to  them  under  the  law  of  the  State  of  Texas, 
against  which  opponents  are  entitled  to  recover  on  said  obligation  of 
warranty. 

That,  notwithstanding  their  right  to  have  their  claim  placed  upon 
the  final  account  of,  and  paid  out  of  the  assets  of  said  succession,  the 
oxecutor  has  neglected  and  omitted  same,  and  projposes  to  surrender 
the  assets  thereof  to  the  lieirs. 

Wherefore  they  pray  for  an  appropriate  amendment  of  the  account 
and  judgment  conformably  thereto. 

Horace  Wright  Cassidy  was  not  made  a  party  to  the  opposiHon ;  nor 
was  the  attorney  for  absent  heirs,  appointed  to  represent  them,  cited. 

The  defenses  set  up  to  this  claim  are  as  follows: 

Ist.  That  this  claim  and  suit  cannot  be  prosecuted  against  the  suc- 
cession of  Cassidy  without  making  Horace  Wright  Cassidy  a  party 
thereto. 

2d.  That  there  is  no  cause  of  action  at  all  by  these  opponents 
against  the  succession  of  Henry  Cassidy,  because  there  is  no  privity  of 
contract  between  the  succession  of  Cassidy  and  these  opponents,  Spohn 
and  Hamilton;  and  because  Spohn  and  Hamilton  were  never  subro- 
gated by  Hoi  ace  Wright  Cassidy  to  his  action,  whatever  it  might  be, 
against  the  succession  of  Henry  Cassidy . 
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3d.    That  do  such  dispossessioD  of  the  land  in  queatioii,  and  no  such 

^M>Dclasive  conflicting  title  to  the  land  in  controversy,  is  shown  as 

woald  create  a  legal  eviction. 

I. 

The  first  qaestion  to  be  determined  is  whether  tliis  is  a  personal  or 
veal  action. 

Strictly  speaking  it  is  neither;  because  an  opposition  to  an  execa- 
tor^B  account  is  an  answer ^  and  has  for  its  object  to  test  its  coriectness. 
The  execntor  has  not  admitted  or  approved  of  opponents'  claim.  It 
^ould  have  been  more  regular  and  formal  for  opponents  to  have 
brought  a  direct  action  against  the  executor  for  the  recognition  and 
•establishment  of  his  demand.  But  no  objection  has  been  raised  on 
that  account.  Yet,  if  we  should  find  their  opposition  to  be  of  the 
nature  of  a  real  action  which  '*must  be  brought  against  the  testament- 
ary executor  and  the  heirs"  (C.  P.  123),  there  would  be  a  stronger  rea- 
son why  the  heirs  should  be  cited  to  answer  it. 

For  if  this  is  not  a  personal  action,  the  executor  has  no  authority  to 
represent  the  heirs,  and  a  judgment  against  him  alone  would  not  bind 
them.  Hart  vs.  Bone.  5  La.  97  j  Bird,  executor,  vs.  Dufour,  executor, 
34  Ann.  322;  Cronan  vs.  McDonough's  Executor,  9  Ann.  302. 

The  Code  of  Practice  provides  that  '*the  obligation  which  one  con- 
tracts to  defend  another  in  some  action  which  maybe  instituted  against 
liim,  is  termed  warranty."    Art.  378. 

It  further  declares  that  "warranty  may  be  of  two  kinds,  real  or  per- 
«onal.  Real  warranty  is  that  which  arises  in  real  or  hypoth«»cary  ac- 
tions; as  when  a  purchaser  is  sued  in  eviction  of  an  immovable  prop- 
erty which  has  been  sold  him."    Art.  379. 

This  opposition — treated  as  an  action — is  undoubtedly  a  real  action; 
and,  hence,  the  heirs  of  Henry  Cassidy,  whether  present  or  represent- 
ed, should  have  been  cited. 

The  fact  of  the  attorney  for  absent  heirs  liaving  joined  the  executor's 
•counsel  in  making  objections  to  the  introduction  of  testimony,  and  in 
insisting  on  his  plea  of  no  cause  of  action,  cannot  amount  to  such  a 
-waiver  as  would  confer  the  power  on  the  executor  to  stand  in  judg- 
ment alone.        * 

II. 

Notwithstanding  the  views  we  have  expressed  will  necessitate  the 
remanding  the  case,  we  feel  it  oar  duty  to  examine  and  pass  upon  the 
plea  of  no  cause  of  action — the  contention  of  the  executor's  counsel 
t>eing  that  there  is  no  privity  of  contract  between  the  succession  of 
Henry  Cassidy  and  the  opponents,  they  never  having  been  subrogated 


832  SUPREME  COURT  OF  LOUISIANA. 


Succe«8ioD  of  C»Midy. 


by  Horace  Wright  Cassidy  to  his  right  of  action  in  warranty  against 
Henry  Cassidy. 

His  argnment  is,  that  nuless  there  had  been  an  express  subrogation' 
by  Horace  Wright  Cassidy  to  Spohn  and  Hamilton  of  his  action  of  war- 
ranty against  Henry  Cassidy.  no  action  against  the  latter  is  maintain- 
able in  favor  of  opponents  against  Henry  Cassidy 's  succession  and 
heirs. 

The  Code  of  Practice  provides  tliat  "when  one  is  sued  in  eviction  of 
an  immovable  property'  sold  to  him  *  *  *  he  shall  be  entitled  tO" 
a  delay,  in  order  to  have  his  warrantor  made  a  party  to  the  snit,"  etc 
Arts.  380,  387. 

It  further  provides  that  *Mf  the  defendant  is  cast  in  the  action,  th& 
judge,  when  he  gives  jadgnient  against  defendant,  must  render,  at  ther 
same  time,  a  judgment  in  favor  of  the  defendant  against  his  warrantor 
for  whatever  indemnity  my  be  due  to  such  defendant."    Art.  385.' 

Hence,  it  would  seem  to  be  necessary,  in  order  to  avoid  a  circuity  of 
action,  that  the  vendee  should  be  subrogated  to  his  vendor's  right  of 
action  in  warranty  against  his  vendor. 

This  principle  has  been  recognized  and  applied  in  the  following^ 
cases,  viz:  Van  Norghton  vs.  Foreman,  1  N.  S.  352;  Davidson  vs. 
Charber's  Heirs,  6  N.  S.  321 ;  Smit  vs.  Wilson,  11  R.  522  j  Cbamblis^ 
vs.  Miller,  15  Ann.  713;  Fflhiol  vs.  Cobb,  36  Ann.  793. 

In  each  of  those  cases  it  was  substantially  decided  that  the  vendee^ 
who  has  not  taken  an  express  subrogation  of  his  vendor's  right  of 
action  in  warranty,  on  the  person  from  whom  he  bought,  cannot,  in 
case  of  eviction,  maintain  an  action  against  the  first  seller. 

The  application  of  this  principle  in  the  instant  case  does  not  inter- 
fere with  the  control  over  contracts  given  to  the  lex  rei  sitce,  which  waa 
BO  clearly  expounded  in  the  Succession  of  Larendon,  39  Ann.  952. 

The  question  here  is  one  relating  to  the  form  and  effect  of  an  tzctiony. 
and  not  one  relating  to  the  law  governing  the  contract.    C.  P.  13. 

Such  a  question  a  court  of  this  State  has  the  unmistakable  right  U> 
decide. 

We  are  of  the  opinion  that  opponents  have  no  right  of  action  against 
the  succession  of  Henry  Cassidy,  primarily.  That  the  opponents 
should  have  litigated  the  question  of  liability  witn  their  own  warran- 
tor, Henry  Wright  Cassidy,  and  contradictorily  with  him  established 
their  demands,  under  their  contract  with  him. 

But  inasmuch  as  the  parties  concerned  are  all  heirs  of  the  successioD 
of  Henry  Cassidy,  we  can  see  no  objection  to  its  final  settlement 
therein,  after  due  citation,  and  on  competent  and  sufficient  evidence. 
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It  is  therefore  ordered,  adjudged  an'l  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed j  and  it  ia  further 
ordered,  adjudged  and  decreed  that  the  cause  be  remanded  to  the 
•court  a  qua,  with  leave  to  opponents  to  make  proper  parties,  and  that 
8ame  may  be,  thereaf(cr,  proceeded  with  according  to  law  and  the 
TiewB  herein  expressed;  the  cost  of  appeal  to  be  taxed  against  the 
opponents  and  appellees,  and  the  cost  of  the  lower  court  to  await  final 
judgment  thereon. 


On  Rkhkaking. 

PocuE,  J.  Oar  reasons  for  re-openiog  this  case  originated  from 
doubts  wliich  we  entertained  of  the  correctness  of  oar  conclusions  in 
determining  the  nature  of  the  action  presented  in  the  pleadings  of  the 
opposition  of  Spoil u  and  Hamilton,  appellees  herein. 

A  second  examination  of  tl.e  question  constrains  us  to  reconsider  the 
conclusions  annonnced  in  onr  previous  opinion. 

By  way  of  opposition  to  the  final  account  of  the  succession  of  Henry 
Oassidy,  Spohn  and  Hamilton,  tiie  latter  therein  represented  by  his 
widow  and  surviving  partner  in  community,  instituted  an  action  for 
the  recovery  of  the  purchase  money  of  a  tract  of  land  which  they  had 
bought  from  Horace  Wright  Cassidy  in  1878,  it  being  the  same  land 
which  their  said  vendor  had  acquired  from  Henry  Cassidy,  (since 
deceased)  in  1875;  from  which  property  they  claim  to  have  been  evic- 
ted under  the  etfect  of  a  decision  of  the  Supreme  Court  of  the  State  of 
Texas,  in  which  said  lands  are  situated,  rendered  in  March,  1884. 

Their  right  of  recovery  was  resisted  on  the  grounds  substantially: 

1st.  Thai  Horace  Wright  Cassidy  should  have  been  made  a  party  to 
their  action; 

2d.  That  opponents  had  no  cause  of  action  against  Henry  Caesidy, 
who  was  not  their  immediate  vendor,  and  was  not  their  warrantor; 

3d.    That  opponents  had  not  been  legally  evicted  from  the  lands. 

Treating  the  opposition  as  a  real  action,  we  had  remanded  the  cause 
for  the  purpose  of  allowing  opponents  to  make  proper  parties  as  con- 
templated by  the  provisions  of  the  the  last  paragraph  of  Article  123  of 
the  Code  of  Practice. 

And  therein  lies  the  error  of  our  previous  decree. 

Opponents'  right  of  action  being  grounded  on  an  alleged  previous 

eviction,  their  demand  cannot  be  treated  as  a  call  in  warranty  within 

•  the  purview  of  Articles  378  and  379  of  the  Code  of  Practice^. 

It  is  in  the  nature  of  a  demand   for  compensatory  damages  arising 
53 
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out  of  an  eviction  from  property  which  they  had  parchaeed  from  fh& 
vendee  of  the  deceased;  hence  it  cannot  be  treated  otherwise  than  afr 
an  action  for  the  recovery  of  a  sum  of  money,  growing  out  of  an  alleged 
contract  of  warranty.  The  proper  definition  of  its  nature  must  there- 
fore be  controlled  by  the  provisions  of  Article  12  of  the  Code  of  Prac- 
tice, which  are  to  the  effect  that  ^'Actions  tending  to  recover  au  im- 
movable, or  a  real  right,  or  an  universality  of  things,  such  as  an  in- 
heritance, are  considered  real ;  while  actions  for  the  recovery  of  a 
movable  or  of  a  sum  of  money,  lliough  accompanied  with  a  mortgage^ 
are  not  real  actions." 

The  real  warranty,  as  contemplated  in  Article  379  of  the  Code  of 
Practice,  arises  only  in  the  cases  therein  enumerated,  in  which  the  call 
in  warranty  partakes  of  the  nature  of  a  real  action  otily  in  so  far  as  it 
is  an  incident  to  the  main  demand. 

But  in  an  action  to  recover  a  sum  of  money  in  connection  with  a  cov- 
enant of  warranty  after  an  alleged  eviction  of  the  party  claiming,  the 
immovable  which  was  the  subject-matter  of  the  sale  and  of  the  eviction 
then  ceases  to  be  a  factor  in  the  controversy,  and  such  a  demand  must 
be  considered  as  a  personal  action.  To  that  effect  was  the  ruling  of 
this  Court  in  a  case  of  great,  if  not  absolute,  similarity  to  the  status 
of  the  present  controversy.    Bracey  vs.  Calderwood,  36  Ann.  796. 

The  authority  of  that  case  also  affords  an  answer  to  the  contention 
that  Horace  Wright  Cassidy  should  have  been  made  a  party  as  the  im- 
mediate vendor  of  opponents.  The  record  shows  that  he  is  a  resident 
of  Texas,  and  it  is  clear  that  no  valid  judgment  could  have  been  ren- 
dered against  him  as  a  warrantor  in  the  present  action  by  the  courts  of 
Louisiana.  And  moreover,  under  the  views  hereinafter  expressed,  he 
was  not  a  necessary  party  in  the  issues  which  opponents  tender  to  the 
succession  of  Henry  Cassidy. 

The  deceased  was  his  vendor,  and  as  such  the  latter  could  not  urge 
any  demand  in  warranty  or  for  indemnity  against  his  vendee.  Hence 
it  follows  that  for  the  purposes  of  opponents'  demand  against  the  suc- 
cession of  Henry  Cassidy,  all  necessary  parties  were  before  the  coart^ 
and  that  a  valid  final  judgment  may  under  the  pleadings  be  rendered 
in  the  case.  It  was  not  necessary  to  that  end  that  Horace  Wright 
Cassidy,  the  absent  heir,  should  have  been  made  a  party.  The  testa- 
mentary executor  was  competent  to  represent  the  succession  in  the 
present  action.  Article  123  of  the  Code  of  Practice  provides  as  follows : 
"  Testamentary  executors  may  appear  and  defend  all  the  actions 
brought  against  the  successions  they  administer,  when  none  of  the 
heirs  are  present  or  represented  in  the  State  *,    but  if  all  the  heirs,   or 
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aoy  one  of  them,  be  present  or  represeDted,  none  but  personal  actionB 
can  be  brought  against  the  testamentary  executor  alone." 

We  therefore  conclude  that  this  case,  although  presented  in  a  very 
unusual  form,  is  in  such  a  shape  as  to  justify  us  in  considering  ita 
merits.  This  brings  us  to  the  discussion  of  the  contested  right  of  the 
opponents  to  sue  as  warrantor  a  remote  vendor  in  the  chain  of  titlea 
without  first  exercising  their  recourse  against  their  immediate  vendor. 

The  sale  by  Henry  Cassidy  to  Horace  Wright  Cassidy  was  executed 
in  this  State,  and  the  deed  of  the  latter  to  Spohn  and  Hamilton  was 
executed  in  the  State  of  Texas,  and  as  already  stated,  the  lands  which 
were  the  subject-matter  of  both  contracts  are  situated  in  Texas. 

Hence  it  follows  that  the  rights  and  obligations  of  the  parties  under 
both  contracts  are  to  be  governed  by  the  laws  of  Texas.  This  question 
was  discussed  and  maturely  considered  in  the  case  of  the  succession  of 
Mrs.  Charles  A.  Larendon,  39  Ann.  952,  in  which  the  rule  was  formu- 
lated in  the  following  language :  ^'  The  rights  and  obligations  arising 
under  acts  passed  in  one  State  to  be  executed  in  another,  respeating 
the  transfer  of  reaZ  estate  in  f.he  latter,  are  regulated  in  point  of  formj 
substance  and  validity  by  the  laws  of  the  State  in  which  such  acts  are 
to  have  eflFect." 

Now,  under  the  laws  and  according  to  the  jurisprudence  of  the  State 
of  Texas,  a  grantee  may  maintain  an  action  and  recover  for  breach  of 
covenant  of  warranty  against  his  immediate  or  remote  vendor.  Under 
that  system  "  a  covenant  of  wan-anty  runs  with  the  land."  The  exist- 
ence and  recognition  of  that  principle  in  the  laws  and  jurisprudence  of 
Texas,  in  which  the  common  law  prevails,  is  shown  by  the  testimony 
of  eminent  practitioners  in  that  State,  who  support  their  conclusions 
by  reference  to  authorities  in  point.  Hobby's  Texas  Land  Law,  Sec. 
37,  B;  Peck  vs.  Housley,  20  Texas  Reports,  p.  677.  See  also,  Hunt 
vs.  Anvidon,  4  Hill  N.  Y.  p.  347;  42  Mich.,  Port  vs.  Campau;  Stony  vs. 
N.  Y.  Elev.  R.  R.,  163. 

We  therefore  hold  that  in  this  case  opponents  could  maintain  their 
action  against  Henry  Cassidy  their  remote  vendor,  or  his  succession,, 
without  first  exercising  their  recourse  against  their  immediate  vendor,. 
Horace  Wright  Cassidy.  And  this  was  one  of  the  reasons  for  which 
we  held,  in  another  part  of  this  opinion,  that  as  vendor  or  warrantor^ 
the  latter  was  not  a  necessary  party  in  these  proceedings. 

We  must  now  discuss  the  question  as  to  whether  opponents  have 
been  legally  evicted  or  not,  and  that  involves  the  consideration  of  two 
propositions : 

1st,    One  of  law,  and  that  is  whether  such  an  eviction  must  neceg- 
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sarily  resolt  from  direct  judicial  proceRs  against  the  alleged  evieted 
vendee; 

2d.  Whether,  if  evicted  in  law,  those  opponents  have  actually  aban- 
doned the  property. 

I. 

The  negative  of  this  proposition  not  only  flows  from  competent 
authority  on  the  laws  and  jurisprudence  of  Texas,  but  the  principle  is 
conceded  in  brief  by  the  present  counsel  of  the  testamentary  executor, 
who  say:  "The  Texas  authorities  referred  to  by  opponents  ♦  «  • 
undoubtedly  establish  the  fact  that  a  purchaser  may  sue  his  vendor  for 
a  breach  of  the  covenant  of  warranty  without  showing  eviction  under 
legal  process;  but  they  also  show  that,  in  order  to  recover  in  such 
action,  the  purchaser  must  plead,  prove  and  establish  the  validity  of 
the  adverse  title  which  he  admits  and  claims  to  be  paramount  to  that 
transferred  to  him  by  his  vendor,  and  must  show  an  actual  disposses- 
sion by  virtue  thereof." 

We  understand  both  of  the  foregoing  propositions  to  be  correct,  and 
to  precisely  express  the  law  w^hich  governs  this  point  of  the  case. 

Hence,  we  sliall  now  turn  our  attention  to  the  quef^tion  of  the  alleged 
eviction  which  underlies  opponents'  right  of  recovery. 

II. 

On  this,  which  is  the  pivotal,  point  in  the  case  the  record  discloses 
the  following  facts,  substantially: 

The  lands  which  Henry  Caesidy  sold  to  his  son,  and  which  the  latter 
subsequently  transferred  to  Spohn  and  Hamilton,  were  represented, 
and  are  now  held,  as  forming  a  part  of  a  larger  tract  of  laud  known  as 
tlie  Enrique  Yillareal  grant,  obtained  by  tlie  latter  from  the  Mexican 
State  of  Tamaulipas.  It  subsequently  appeared  from  official  surveys 
made  under  the  authority  of  the  Sta£e  of  Texas,  that  the  Yillareal 
grant  did  not  extend  as  far  w^est  as  the  location  of  the  Cassidy  lands 
and  of  other  lands  held  by  the  grantee  of  Yillareal,  and  that  the  State 
authorities  proceeded  to  survey  and  to  dispose  of  those  lands  as 
belonging  to  the  State. 

A  suit  was  then  instituted  by  the  administrator  of  H.  L.  Kinney, 
ivho  owned  the  grant  in  question,  against  certain  parties  who  held 
under  the  State  of  Texas.  That  litigation  was  settled  by  the  Supreme 
Court  of  Texas  in  May,  1884,  in  a  decision  which  defined  the  proper 
limits  and  boundaries  of  the  Yillareal  grant;  and  which  adjudicated 
that  all  lands  situated  west  of  a  certain  line,  which  was  held  to  be  the 
western  boundary  of  the  grant,  were  not  embraced  in,  or  covered  by, 
the  Yillareal  grant. 
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That  litigation  ig  entitled  Scbodffer  vs.  Berry,  exeontor,  et  al.,  and  ieh 
reported  in  the  62d  vol.  of  Texas  Reports,  p.  705. 

It  is  in  proof  in  this  record  that  the  lands  sold  by  the  Cassidys  are 
situated  west  of  the  western  boandary  of  tlie  Villareal  grant,  estab- 
lished by  that  decision ;  hence,  they  are  not  a  part  of  the  grant,  and  it 
follows  that  the  title  of  the  State  of  Texas  and  of  its  vendees  and 
assignees  is  paramount  to  the  title  held  by  these  opponents  by  means 
of  their  purchase  from  the  Cassidys  as  vendees  of  H.  L.  Kinney.  That 
state  of  things  must  be  held  as  a  legal  eviction  of  Cassidy's  purchasers. 

These  facts  are  gathered  from  a  voluminous  record,  to  which  it  is 
unnecessary  to  refer  in  detail. 

On  the  question  of  actual  abandonment,  the  testimony  is  conflicting, 
but  the  preponderance  of  the  evidence  shows  that  opponents  have 
been  dispossessed  of,  and  that  they  have  actually  abandoned,  the 
lands  under  the  title  which  they  had  acquired  from  Cassidy. 

The  judicial  declarations  made  by  them  in  this  action  would  of 
themselves  estop  them  from  hereafter  claiming  either  the  ownership 
or  the  possession  of  the  lands  in  question  as  the  grantees  of  Horace  W. 
Cassidy. 

These  considerations  lead  us  to  the  affirmance  of  the  judgment  ren- 
dered below,  which  was  in  favor  of  opponents  for  the  amount  of  their 
purchase  price  paid  to  Horace  Wright  Cassidy,  with  interest  of  5  per 
cent  per  annum  from  January  1, 1885.  We  are  not  disposed,  and  we 
find  no  reason,  to  favor  appellees'  motion  for  an  increase  of  the  rate  of 
interest,  and  we  are  satisfied  that  the  district  judge  has  done  snbstan 
tial  justice  to  the  parties. 

It  is  therefore  ordered  that  our  previous  decree  rendered  herein  be 
cancelled  and  set  aside,  and  that  the  judgment  appealed  from  be 
affirmed  with  costs. 


No.  10,243. 
The  State  ex  uel.  D.  A.  Mayer   vs.   N.  H.  Rigbtor,  Judge  of 
Division  D,  of    Civil   District    Court  for   the  Parish  of 
Orleans. 

Our  Boperviiiory  power  will  be  exercised  only  in  cases  where  there  has  been  a  flagrant  nsorpa- 
tion  of  authority,  or  when  serious  injnry  may  occnr  to  parties  to  whom  no  other  veme- 
dies  are  afforded,  or  when  the  intermediate  courts  are  without  power  to  grant  relief. 

This  Court  will  respect  the  independence  of  inferior  couru  in  the  determination  of  questions 
confided  to  their  Judicial  discretion,  and  will  not  usurp  merely  appellate  Jurisdiction  not 
cenferred  upon  it  by  the  Constitution. 
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If  the  case  in  which  relief  is  soaght  bo  appealable,  the  relator  has  adequate  rem&ly  by  appeal 

and  is  not  entitled  to  the  prohibitive  authority  of  this  Court. 
A  mere  apprehension  of  injury  la  not,  of  itself,  autTicient  to  Jaatify  tbe  interference  of  thia 

Court  with  the  proceodinj^H  of  inferior  tribunals  acting  within  the  general  scope  of  their 

powers. 

PPLICATIOX  for  Probibitiou. 


A' 


Braughn,  Buck,  Dinkelspicl  <&  Hart  for  tb©  Relator. 
Leonardy  Marks  &  Brucnn  for  tbe  ReBpondeot. 


Tbe  opinion  of  tbe.  Court  was  delivered  by 

Watkins,  J.  In  an  attacliment  sait  entitled  H.  Wallach^s  Sons  vs. 
Dan  A.  Mayer,  pending  in  tbe  respondentia  court,  demand  is  made  for 
tbe  sum  of  $1,352.  In  a  supplemental  petition,  subsequently  filed,  tbe 
plaintifis  prayed  for,  and  obtained  from  tbe  respondent  a  writ  of  se- 
questration for  tbe  seizure  and  detention  of  all  tbe  commercial  books  of 
tbe  defendant.  Tbe  defendant  moved  to  set  aside  tbis  writ  on  several 
grounds,  but  tbe  motion  did  not  prevail,  tbougb  tbe  respondent  grant- 
ed tbe  defendant  a  rule  on  tbe  plaintiffs  to  sbow  cau^e  wby  tbo  order 
granting  tbe  writ  sbould  not  be  vacated.  Tbis  rule  was  tried,  argued, 
submitted  and  discliargcd  by  tbe  court. 

On  tbis  substantial  statement  of  facts  tbe  defendant,  as  relator  bcre, 
complains  tliat  tbe  respondent,  *Mn  ordering  said  writ  of  sequestration, 
exceeded  the  bounds  of  bis  jurisdiction,  inasmucb  as  tbe  cause  in  wbicb 
tbo  writ  issued  was  not  one  contemplated,  autborized,  or  allowed  by 
law.  Tbat  petitioner's  books  are  not  subject  to  seizure  but  are  ex- 
pressly exempted  tberefrom,  not  only  by  tbe  general  laws  on  tbe  sub- 
ject of  exemptions  from  seizure,  but  also  under  Article  2  of  tbe  Consti- 
tution; tbat  tbe  law  prescribes  metbods  by  wbicb  books  and  papers 
may  be  brought  before  tbo  court,  and  said  methods  bad  been  resorted 
to  in  tbe  cause  aforesaid." 

Tbat,  moreover,  said  judge  bad  exceeded  tbe  bounds  of  bis  jurisdic- 
tion in  tlius  ignoring  tbe  issue  made  by  a  rule  to  sbow  cause  wliy  a 
writ  of  sequestration  sbould  not  issue  for  bis  commercial  books  and 
papers,  wbicb  was  quoted  on  a  previous  supplemental  petition,  and 
which  still  remains  undisposed  of. 

Tbe  respondent  returns  that  tbo  averments  of  tbo  relator's  petition 
do  not  authorize  tbis  court  to  grant  tbo  relief  prayed  for ;  tbat  it  ap- 
pears therefrom  tbat  he  complains  of  an  interlocutory  order  made  by 
liim  in  a  cause  of  which  be  has  full  jurisdiction,  and  after  a  judicial 
bearing,  and  from  wbicb,  if  bis  complaints  bo  well  founded,  be  can 
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only  be  relieved  by  an  appeal ;  that  when  such  remedy  exists,  a  writ 
of  prohibition  should  not  be  granted. 

He  farther  returns  that  the  relator  did  not,  at  any  time,  except  to 
his  jurisdiction  in  the  premises,  and  in  th(^  absence  of  such  plea,  and 
-a  decree  overruling  same,  the  writ  of  prohibition  cannot  pioperly  issue. 

He  further  shows  that  the  original  suit  in  which  said  interlocutory 
order  was  granted  has  not  been  tried,  but  stands  on  answer,  pending 
trial. 

His  answer  cooclndes  by  stating  that  '*  in  the  interest  of  justice  and ' 
to  perpetuate  evidence"  he  made  the  order  complained  of,  and  that  in 
80  doing  he  acted  in  his  judicial  capacity  and,  as  lie  believes  and  avers, 
in  the  proper  exercise  of  the  powers  vested  in  him  by  law. 

We  are  of  the  opinion  that  the  relator  has  not  presented  a  case  enti- 
tling him  to  relief  at  our  hands. 

This  Court  has  frequently  decided  that  it  would  eiercise  the  super- 
visory power  conferred  upon  it  **only  in  cases  where  there  has  been  a 
flagrant  usurpation  of  authority,  or  when  serious  injury  may  occur  to 
parties  to  whom  no  other  remedies  are  afforded,  or  when  the  interme- 
diate courts  i,re  without  power  to  grant  relief."  State  ex  rel.  Sinnott 
^8.  Falls,  32  Ann.  555;  State  ex  rel.  City  of  New  Orleans  vs.  Judge,  33 
Ann.  552;  State  ex  rel.  Follet  vs.  Judge,  32  Ann.  1184. 

We  have  said  that**in  the  exercise  of  this  power  *  *  •  we  wish 
it  distinctly  understood  that  we  will  respect  the  independence  of  infe- 
rior courts  in  the  determination  of  all  questions  confided  to  their  judi- 
cial discretion,  and  shall  not  usurp  merely  appellate  jiniddiction  not' 
conferred  upon  us  by  the  Constitution."  State  ex  rel.  City  vs.  Judge, 
82  Ann.  552. 

We  have  decided  that  **  the  case  beirig  appealable,  the  relators  have 
an  adequate  remedy  by  appeal,  and  arc  not  entitled  to  the  interposi- 
tion of  the  prohibitive  authority  of  this  Court."  State  ex  rel.  Follet 
vs.  Judge,  32  Ann.  1184;  State  ex  rel.  Hernandez  vs.  Judge,  38  Ann. 
925;  State  ex  rel.  Berthoud  vs.  Judge,  34  Ann.  783. 

It  has  been  held  that  notwithstanding  the  relator's  complaint  may 
justly  "cauFe  an  apprehension  of  injury,  admitting  that  the  court  was 
without  any  authority  in  the  picniises,  as  alleged,  yet  a  mere  appre- 
hension of  injury  is  not  of  itself  sulficient  to  justify  the  interference  of 
this  Court  with  the  proceedings  of  an  inferior  tribunal,  actinjf  within 
the  general  Ecope  of  its  powers  and  exercised  in  an  appealable  case." 
€tatc  ex  rel.  Hernandez  vs.  Judge,  33  Ann.  925. 

As  if  to  summarize  the  principles  announced  in  all  of  the  cases  pre- 
-ceding,  the  Court  said  in  State  ex  rel.  Berthoud  vs.  Judge,  34  Ann.  783: 
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"  It  may  well  be  that  the  jiidgmeDt  is  in  flagraDt  violation  of  law,  will 
work  irreparable  injary  and  visit  a  great  hardship  on  the  corporation 
affected  by  it,  but  under  our  well  defined  juripdiction  we  aie  powerless 
to  relieve  the  relator;  and  we  have  no  more  authority  to  revise  that 
judgment  than  any  other  judgment  in  an  unappealable  cac^e.  falling, 
as  this  case  undoubtedly  does,  within  the  jurisdiction  of  the  court 
which  rendered  the  judgment.^' 

These  decisions  cover  the  instant  case,  in  every  possible  view  that 
can  be  taken  of  it.  The  order  for  the  issuance  of  the  writ  of  seques* 
tration  was  made  by  the  respondent  in  a  cause  depending  in  his  courts 
over  which  he  hud  undoubted  juiisdicti<m.  It  was  an  interlocutory 
decree  that  he  thought  would  subserve  the  ends  of  justice  and  perpet* 
uate  evidence  material  to  said  cause.  Though  it  was  granted  ex  parte,, 
he  gave  to  the  relator  permission  to  traverse  it  on  a  rule  to  show  cause 
why  same  should  not  be  set  aside. 

A  trial  of  this  rule  was  held,  and  the  rule  was  discharged  and  the 
writ  maintained. 

The  principal  suit  stands  on  answer,  and  has  not  been  tried  or  deci- 
ded. The  amount  involved  therein  is  below  the  lower  limit  of  our 
jurisdiction,  and  hence  an  appeal  taken  from  such  final  judgment  as 
may  be  rendered  therein  would  be  returnable  to  the  Circuit  Court  or 
Appeals.  If  the  relator  has  sustained  any  injury  by  the  act  of  the 
respondent,  in  granting  said  interlocutory  order,  it  is  clear  that  he  has 
adequate  remedy  by  appeal,  and  it  excludes  the  relief  he  has  sought  at 
our  hands. 

In  quite  a  similar  case  the  old  Court  entertained  quite  a  like  view  of 
its  prohibitive  power  over  the  judge  of  an  inferior  court.  In  that  case 
the  relators  complained  that  under  an  execution  of  a  judgment  the 
plaintiffs  had  taken  a  rule  on  them  to  show  cause  why  they  should  not 
produce  their  books  of  account,  and  which  had  been  made  absolute^ 
notwithstanding  their  opposition.     Of  tliis  application  the  Court  said: 

*^  It  does  not  appear  to  us  that  the  present  case  is  one  in  which  we 
are  legally  authorized  to  interfere.  If  the  defendants  have  sustained 
an  irreparable  injury  by  the  order  for  the  production  of  their  books,  or 
if,  in  the  ulterior  proceedings  they  apprehend  such  an  injary,  they  may 
be  entitled  to  relief  at  our  hands  by  an  appeal.  The  State  vs.  Judge^ 
2  R.  566. 

The  relator  specially  invokes  the  Bill  of  Rights  as  protecting  his 
commercial  books  and  papers  from  st-izute.    Const.,  Art.  2. 

It  provides  that  '*  the  right  of  the  people  to  be  secure  in  their  per- 
sons, houses,  papers  and  effects  against  unreasonable  searches  and 
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seizures  shall  not  be  violated,  and  no  warrant  shall  issae  except  apon 
probable  cause,  supported  by  oath  or  affirmation,  and   particularly  . 
describing  the  place  to  be  searclied  and  the  persons  or  things  to  be 
seized.'' 

We  fail  to  see  in  what  way  this  constitutional  provision  applies  to- 
this  case.  The  one  under  consideration  was  an  order  for  the  seques- 
tration of  the  relator's  commercial  books  and  papers.  It  was  made 
upon  the  sworn  petition  of  the  plaintiffs  in  a  pending  civil  suit  in  the 
respondent's  court.  It  was  made  in  order  to  perpetuate  certain  testi- 
mony and  to  further  the  ends  of  justice.  It  was,  in  no  proper  sense,, 
an  order  for  such  an  '<  unreasonable  seizure"  as  is  contemplated  in  the 
cited  article  of  tlie  Constitution,  and  the  relator^s  demand  for  prohibi- 
tive relief,  on  this  ground  must  be  denied,  also. 

It  is  therefore  ordered  that  the  alternative  writ  herein  issued  be 
rescinded,  and  that  a  peremptory  writ  of  prohibition  be  refused,  at 
relator's  cost. 


Henry  L.  Lazatms  for  the  Relators. 

J.  McConnell  and  TT.  W,  Vance  for  the  Respondent. 


The  opinion  of  the  Court  was  delivered  by 

McEnkry,  J.  Relators,  plaintiffs  in  the  district  court,  filed  a  sait 
against  Dennis  McCarthy  and  L.  W.  Read,  in  which  they  alleged  that 
they  had  been  duly  commissioned  as  harbor-masters  for  the  port  of 
New  Orleans;  and  when  in  the  exercise  of  the  duties  of  said  office  and 
enjoying  the  emoluments  of  the  same,  the  defendants  asserted  claim  ta 
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Thk  Statk  ex  rel.  Hugh  Cain  and  David  Burke  vs.  F.  D.  King,.  Iiie  962l 

Judge  op  Civil  District  Court  for  the  Parish  of  Orleans^  jjIo  ^ 
Division  B. 

When  ftD  ii^anotioD  aait  ia  diamiaaed  and  the  iqjunctioD  diaaolved  without  damagaa,  a  bond 
for  ooata  ia  all  that  the  plaintiff  and  appellant  can  lie  required  to  furniah  to  entitle  him 
to  the  appeal. 

When  the  iajnnction  bond  haa  been  fixed  at  an  amount  not  aufBci^nt  to  cover  probable  dam- 
agea,  the  bond  for  appeal  cannot  be  Inoreaaed  ao  aa  to  make  np  the  defieienoy.  lAjano- 
tlen  and  appeal  bonda  are  diatinct  obligatlona,  each  conditioned  for  different  parpoaea. 

It  ia  neceaaary,  in  order  to  aaoertain  the  amoant  of  a  auapenaive  appeal  bond,  toconaider 
what  would  be  the  effect  of  the  judgment  of  the  appellate  court. 

A    PPLICATION  for  Mandamus. 


842  SUPREME  COURT  OF  LOUISIANA. 

state  ox  rel.  Cain  ct  al.  vs.  Jadro. 


aaid  office  and  tliat  they  were  without  right  or  nuthority  to  assume  the 
duties  or  to  discharge  the  functions  of  said  office.  That  pending  an 
inquiry  into  petitioners'  title  to  said  office  they' were  entitled  to  a  writ 
of  injunction  to  prevent  the  defendants  from  interfering  with  them  in 
the  exercise  of  the  functions  of  said  office,  etc. 

An  injunction  i&sued  as  prayed  for,  on  plaintiffs  furnishing  a  bond 
in  the  sum  of  eight  hundred  dollars. 

Defendants  excepted  to  the  petition  ou  the  ground  that  the  State 
alone  could  institute  the  suit.  The  exception  was  maintained  and  the 
suit  dismissed. 

Plaintiffs  moved  for  a  suspensive  appeal,  which  was  granted,  but  the 
amount  of  the  bond  was  not  fixed.  The  judge  «  quo  nske<l  for  argu- 
ment from  counsel,  and  took  evidence  as  to  the  value  of  the  office  in 
dispute.  Plaintiffs  took  no  part  in  tliis  proceeding.  The  judge  fixed 
the  amount  of  the  bond  at  $5,000. 

Relators  pray  for  a  peremptory  mandamus  directing  the  respondent 
judge  to  grant  an  appeal  on  a  bond  for  costs. 

The  error  of  the  district  judge  in  fixing  the  nmount  in  the  bond  was 
the  attempt  to  make  the  appeal  bond  supplement  the  deficiency  of  the 
injunction  bond.  They  are  distinct  oblig;itiou»,  each  conditioned  for 
different  purposes. 

We  are  referred  to  several  cases  to  support  the  position  of  respond- 
ent. In  State  ex  rel.  Cain  vs.  Judge  Sixth  Di-^trict  Court,  20  Ann.  374, 
there  was  an  application  for  a  mandamus  to  compel  the  granting  of  a 
suspensive  appeal  from  a  judgment  determining:  the  title  to  the  office 
of  Chief  of  Police  of  the  city  of  New  Orleans.  The  answer  of  the 
respondent  was  that  a  suspensive  appeal  was  refused  because  the 
record  did  not  show  what  the  bond  should  be.  The  judgment  of  the 
court  was  that  a  suspensive  appeal  bond  could  be  framed  payable  to 
the  appellee  in  such  an  amount  as  the  judge  should  determine,  and 
that  the  amount  should  be  fixed  with  a  reasonible  regard  to  the  rights 
of  appellee,  particularly  where  the  contest  was  one  for  office  for  which 
the  salary  was  easily  ascertained. 

In  Hlanchin  vs.  Fashion,  10  Ann.  345,  the  sole  question  before  the 
Court  was  whether  an  nppeal  from  a  judgment  distributing  8'>t>00, 
when  the  appeal  bond  was  fixed  at  SI 50,  operated  as  a  supersedeas. 
The  fund  was  in  the  hands  of  an  executive  officer  of  the  cauit.  T'lo 
judgment  was  that  the  appeal  was  suspensive  and  tliat  the  sheriff 
should  have  retained  an  amount  to  satisfy  the  claims  of  plaintiff. 

In  Coons  vs.  Judge,  27  Ann.  334,  there  is  some  confusion  resulting 
probably  from  not  a  very  clear  statement  of  the  issues  involved.     We 
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are  coDstrained  to  gay  that  tlie  opioion  tlierein  rendered  is  uot  in 
4iccordaDce  with  the  well  established  jurisprudence  of  this  State.  Re- 
ferring to  Hickey  vs.  Judge,  20  Ann.  108,  the  Court  said:  '*  Under  the 
authority  of  this  case  we  feel  justified  in  saying  that  the  relator  is 
•entitled  to  a  suspensive  appeal,  and  the  bond  which  he  should  be 
required  to  give  is  not  the  value  of  the  property  in  dispute  but  the 
damages  which  may  result  from  the  improper  ist^uance  of  the  injunc- 
tion." 

The  appeal  was  from  a  judgment  of  non-suit.  It  is  difficult  to  see 
how  the  appellate  court  could  have  given  any  judgment  for  damages 
for  the  ^vrongful  issuance  of  the  injunction.  The  only  judgment,  the 
most  adverse  to  appellant,  would  have  been  to  have  affirmed  the  judg- 
ment, in  which  case  the  sureties  on  the  appeal  bond  would  only  have 
been  responsible  for  costs.  Courts  are  not  permitted  to  add  condi- 
tions to  bonds  not  authorized  by  law.  A  condition  was  added  to  the 
appeal  bond  which  belonged  to  another  bond  given  for  a  diflPerent 
•object. 

In  Hart  vs,  Lazarus,  judge,  34  Ann.  1210,  this  Court  emphatically 
stated  that  the  general  rule  is,  when  an  injunction  is  dissolved  with- 
out damages,  the  party  cast  is  bound  to  give  bond  for  appeal  only  for 
costs.  As  stated  by  the  Court,  there  is  no  reason  for  a  bond  for  dam- 
ages other  than  the  one  given  when  the  injunction  was  obtained,  and 
that  the  judge  has  no  authority  to  require  other  conditions  than  those 
prescribed  by  law,  that  the  party  may  enjoy  the  constitutional  right 
of  appeal.  It  is  true  in  this  case  a  bond  was  required  in  addition  to 
the  injunction  bond  for  reasons  assigned  by  the  court,  but  the  appeal 
bond  was  fixed  in  an  amount  to  cover  costr^  only. 

In  the  instant  case  there  is  no  question  raised  as  to  the  sufficiency  of 
the  injunction  bond.  The  judgment  appealed  from  dismissed  the  suit 
and  dissolved  the  injunction  without  damages.  The  obligation  of  tho 
surety  on  the  bond  is  to  satisfy  whatever  judgment  may  be  rendered 
against  the  appellant  on  his  failure  to  do  so.  Hence  it  is  necessary,  in 
order  to  ascertain  the  amount  of  a  suspensive  appeal  bond,  to  consider 
what  eflPect  tlie  judgment  of  the  appellate  court  would  produce. 

There  was  no  judgment  for  the  payment  of  money,  no  property  was 
ordered  to  be  delivered,  or  any  special  act  done  the  non-performance 
of  which  could  work  an  injury.  If  appellants  were  cast  in  the  appeal, 
the  sureties  on  their  default  could  not  be  called  upon  to  pay  any  sum 
of  money,  to  deliver  any  property  or  to  do  any  act. 

The  only  judgment  that  tho  appellate  court  could  render  against  the 
appellants  on  the  appeal,  would  be  to  affirm  th6  judgment  with  cost. 
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and  the  liability  of  the  sureties  woold  be  restricted  exclasively  to  th» 
payment  of  the  costs  of  appeal.  As  plaintiffs  and  appellants  coald 
only  on  appeal  be  sabjected  to  the  payment  of  costs,  we  conclade  that^ 
the  amount  fixed  by  the  district  judge  was  excessive. 

It  is  therefore  ordered  that  the  mandamus  be  made  peremptory,, 
directing  the  district  judge  to  reduce  the  amoant  fixed  by  him  for  t^ 
suspensive  appeal  for  costs  only,  to  be  fixed  by  said  respondent  judge^ 
and  that  the  parties  in  interest  pay  costs. 


No.  10,262. 
-_-___      The  Statb  ex  rkl.  City  op  New  Orleans  vs.  The  Judge  of  thk. 
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-2L22Z  Second  Citt  Court. 

Act  130  of  1880  does  not  repeal  Act  No.  90  of  1877,  which  is  a  tpeeUU  Btatute  reUtive  to  th» 
bringing  of  snits  by  the  city  of  New  Orleans,  before  Jnsticea  of  the  peace,  for  the  oolteeo 
tion  of  licenses,  and  to  the  tax  to  be  paid  by  the  city  on  instituting  snch  snite. 

Act  136  of  1880  in  a  general  statate,  which  fixes  taxes  to  be  paid  in  the  shape  of  stamps,  in  alV 
salts  brought  before  district  and  city  courts  in  New  Orleans  and  which  is  not  inoompati-^ 
ble  with  the  Act  of  1877.    Both  can  be  reconciled  and  stand  together. 

Stamps  for  |1.50  on  a  license  for  $50  by  the  city  is  sufficient,  and  the  city  Judge  should  iasu* 
process. 

A    PPLICATION  for  Mandamus. 


W.  B.  SommerviUt,  Assistant  City  Attorney,  for  the  Relator. 


The  opinion  of  the  Court  was  delivered  by 

Bermudez,  C.  J.  This  is  an  application  for  a  mandamus^  to  compeF 
the  defendant  to  sign  and  issue  process  in  a  case  before  his  court. 

The  defense  is,  tliat  the  stamps  required  by  law  were  not  affixed  to 
the  claim  and  that,  until  such  stamps  have  been  attached,  the  judge  \^ 
prohibited  from  acting. 

It  appears  that  the  city  of  New  Orleans  brought  suit  by  rule,  against 
a  party  for  a  license,  claiming  $50  and  that  stamps  for  $1.50  were 
placed  on  the  claim  filed. 

The  city  judge  contends  that  the  city  ought  to  have  affixed  stamps 
for  $3.00;  that  the  Act  of  1877,  No.  90,  on  which  the  city  relies,  was^ 
repealed  by  Act  of  1880,  No.  i;)6,  and  that  by  the  latter,  stamps  for 
$3.00  are  required,  on  a  claim  between  $40  and  $60. 

The  Act  of  1877  had  for  its  object  to  authorize  the  oringing  of  city- 
suits  for  licenses  and  tuxes,  before  courts  of  justices  of  the  peace  and 
to  fix  the  costs  in  such  cases. 
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The  Act  of.  1880  proposed  to  fix  the  fees  of  clerks,  sheriffs  and  con- 
stables in  the  district  and  city  courts  for  the  parisli  of  Orleans. 

The  former  was  a  special  and  tlie  latter  is  a  general  statute. 

It  is  true,  tbat  the  Act  of  1880  repeals  all  laws  inconsistent  witli  it 
.and  all  laws  on  the  8ame  subject-matter,  but  this  repeal  does  not  apply 
to  special  laws  which  are  not  evidently  or  irresistibly  repugnant  to  the 
general  law  and  not  on  the  same  subject-matter. 

Had  the  Act  of  1880  distinctly  stated  tbat,  in  all  cases,  including 
those  brought  by  the  ci*y  of  New  Orleans  for  licenses,  the  stamps  on 
■all  claims  between  $40  and  $60  shall  be  $3.00,  instead  of  $1.50,  as  fixed 
by  anterior  laws,  the  clash  would  have  been  so  irresistible  that  ihe  two 
acts  could  not  have  co-exieted. 

Taken  together,  the  Acts  of  1877  and  of  1880  simply  mean,  that, 
except  in  suits  brought  by  the  city  of  New  Orleans,  under  Act  of  1877, 
the  stamps  in  eacli  cape  shall  be  affixed  as  regulated  in  the  Act  of  1880. 

Repeals  by  implication  are  not  favored  by  law. 

Authorities  need  not  be  quoted  on  this  question.  It  ij^  a  fact  ad- 
vanced by  counsel  representing  the  city,  that  such  has  been  the  uni- 
-form  understanding  and  application  of  the  law  as  well  by  city  judges 
as  by  the  Civil  District  Court  in  the  exercise  of  its  appellate  jurisdic- 
tion over  such  city  courts,  and  this  statement  is  not  contradicted. 

This  Court  has  already  held,  that  laws  anterior  to  first  Monday  in 
August,  1880,  relative  to  justices  of  the  peace,  and  which  were  not 
clearly  repealed,  are  still  in  existence  and  maybe  enforced  by  the  city 
courts  created  by  the  Constitution,  Art.  135,  which  are  assimilated  to 
«ach  justices.     33  Ann.  146;  37  Ann.  575. 

Considering,  therefore,  that  the  required  amount  of  stamps  has  been 
affixed  by  the  city  of  New  Orleans  in  the  suit  in  question, 

It  is  ordered  and  decreed  that  a  peremptory  mandmnus  issue  to  the 
Judge  of  the  Second  City  Court  directing  him  to  sign  and  issue  the  pre- 
liminary process  in  the  suit  mentioned  in  this  proceeding,  brought  by 
the  city  of  New  Orleans  against  A.  Chiapella,  No.  71,  of  the  docket  of 
his  court. 
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No.  10,198.  f/«g 


Henry  Beer  et  al.  vs.  W.  B.  Leonard.  i, 

Good  faith  and  possession  are  not  saflicient  to  acqnire  immovable  property  by  the  prescrip- 
tion of  ten  years. 
.  ▲  title  safficient  in  form  to  transfer  immovable  property  is  required  as  the  bai»iB  of  prescrip- 
tion. 
▲  parohaser  of  immovable  property  cannot  be  judicially  coerced  to  accept  a  doubtful  title. 


49    58:4 
S45. 
8»l 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ti880t,  J. 

Omer  VUler^  for  Plaintiffs  and  Appellants. 

Bayne,  Denegre  &  Bayne  for  Defendant  and  Appellee. 


The  opinion  of  the  Court  was  delivered  by 

Pocnife,  J.  The  object  of  plaintiffs  in  this  suit  is  to  enforce  an  agree* 
ment  of  the  defendant  to  purchase  from  them  a  piece  of  immovable 
property,  which  they  hold  by  purchase  from  one  Francisco  Pippo^ 
effected  in  Angust,  1881. 

The  defense  rests  on  the  alleged  deficiency  of  Pippo^s  title;  and  it 
wi^s  sustained  below.  > 

It  appears  from  the  record  that  Pippo^s  muniments  of  titles  are  aa- 
follows:  to  one-half  of  the  property,  by  purchase,  in  the  year  1871^ 
from  Joseph  Spoturino,  then  the  owner  of  the  whole  estate;  and  to  the 
other  half  b}'^  purchase  at  a  public  sale  from  the  succession  of  said 
Spoturino,  as  shown  by  an  authentic  act  of  sale  executed  in  March,. 
1878. 

Met  by  the  allegation  in  defendant's  answer,  and  being  aware,  that 
the  projected  sale  of  April,  1871,  to  Francisco  Pippo,  had  never  been 
signed  by  Spoturino,  or  by  the  notary  who  had  drawn  the  same;  and 
met  also  by  the  allegation  of  nullity  of  the  proceedings  which  led  ta 
the  sale  of  March,  1878,  plaintiffs  then  pleaded  the  prescription  of  five 
and  ten  years,  on  which  they  rest  their  respective  titles  to  each  dis* 
tinct  andivided  half  of  the  property. 

Plaintiffs'  main  error  consists  in  their  attempt  to  trace  their  title  to 
the  entire  property  to  the  sale  made  in  the  settlement  of  the  succession 
of  Spoturino.  That  sale  was  ordered  at  the  instance  of  the  public  ad- 
ministrator, in  charge  of  the  succession,  for  the  alleged  purpose  of 
effecting  a  partition  of  the  property  admitted  to  belong  in  equal  por- 
tions to  Pippo  and  to  the  succession.  At  that  sale  the  abjudication  of 
the  entire  property  was  made  to  Pippo  for  $825,  but  as  he  claimed  to 
already  own  the  one-half,  be  paid  in  but  half  of  the  price  of  adjudica- 
tion, and  he  therefore  obtained,  in  terms  and  in  fact,  the  transfer  of 
but  one-half  of  the  property  at  the  authentic  sale  made  to  him  by  th» 
administrator  on  the  21st  of  March,  1878. 

By  the  very  terms  of  that  sale,  and  throughout  all  the  proceedinga 
had  in  the  settlement  of  the  Spoturino  succession,  it  is  undonbtedly  ap- 
parent that  nothing  was  intended  to  affect  the  status  of  the  other  half 
of  the  property  of  which  Pippo  then  claimed  the  ownership,  and  of  which 
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he  was  io  undisputed  possei^sion.  His  title  to  that  half  must  therefore 
be  traced  to  some  otlier  source,  aud  plaintiffs  are  mauifestlj  in  error 
in  their  reliance  on  the  partition  sale. 

Conceding,  therefore,  as  the  record  shows,  that  Pippo's  possession 
dates  from  April,  1871,  and  that  he  was  in  perfect  good  faith,  the  ques- 
tion at  once  presents  itself  whether  he  can  acquire  title  through  the 
prescription  of  ten  years  by  possession  and  good  faith  alone. 

The  question  is  answered  in  the  negative  by  tlie  textual  provisions 
of  the  Code  which  regulate  that  term  of  prescription. 

Article  3478  reads :  "He  who  acquires  an  immovable  in  good  faith 
and  by  a  just  title,  prescribes  for  it  in  ten  years." 

Article  3479  prescribes  the  conditions  on  which  such  an  object  can 
be  accomplished,  and  one  of  them  is:  ''A  title  whicii  shall  be  legal,  and 
sufficient  to  transfer  the  property." 

Now  Articles  2275  and  2440  of  the  Civil  Code  contain  tlie  require- 
ments of  title  so  as  to  effect  a  legal  transfer  of  immovable  property, 
and  in  substance  require  that  it  must  be  in  writing.  Barrow  vs.  Wil- 
son, 38  Ann.  209;  Pattison  vs.  Moloney,  38  Ann.  885;  Hall  &  Toomer 
vs.  Mooring,  27  Ann.  596. 

It  therefore  appears  from  the  record  that  Pippo  had  no  title  legal  in 
form  to  the  half  of  the  property  of  which  he  had  possession  since  1871. 
Plaintiffs  could  acquire  no  other  or  better  title  than  he  himself  had. 
Hence,  the  defendant  must  be  justified  in  refusing  the  title  which  is 
tendered  to  him. 

As  it  is  herein  shown  that  Pippo  had  acquired  no  title  to  that  half 
of  the  property  through  the  partition  sale  of  1878,  it  follows  that  the 
plea  of  prescription  of  five  years  cannot  avail  plaintiffs;  and  their  fail- 
ure to  establish  a  valid  title  to  one-half  of  the  property  obviates  the 
necessity  of  discussing  the  statm  or  validity  of  their  title  to  the  other 
undivided  half. 

We  note  and  have  duly  considered  the  argument  that  the  heirs  of 
Spoturino  might  be  estopped  by  the  judicial  admissions  of  the  public 
administrator,  and  by  other  proceedings  had  in  the  settlement  of  his 
succession,  from  denying  or  contesting  the  alleged  title  of  Pippo  which 
was  therein  admitted,  and  we  do  not  wish  to  be  understood  as  express- 
ing any  opinion  on  such  an  issue.  It  was  incumbent  on  plaintiffs  under 
the  law  to  tender  a  title  free  of  all  clouds  or  doubts,  and  his  purchaser 
cannot  be  coerced  to  accept  a  title  suggestive  of  future  litigation  on 
the  very  face  of  the  papers. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs. 
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Succession  of  Mrs.  M.  DorLKii  on  Dobfle  vs.  Mrs.  Justine 
Fkigkl  and  Husband. 

The  provlaioDS  of  Articles  1497  and  1533.  C.  C.  prohibiting  donations  of  the  whole  of  one's 
property  without  reeerve  of  snfticient  for  snbsistencn,  and  also  prohibiting  the  reservation 
of  the  usnfract  of  the  thing  given  by  the  donor  in  hia  own  favor,  embody  rules  peculiar 
to  donations  inter  vivot  and  have  no  application  to  onerons  contracts. 

The  effect  of  Art.  1526,  C.  C,  is  to  divide  onerons  and  remunerative  donations  into  two 
classes:  one  in  which  the  valu<^  of  the  consideration,  charges  and  services  is  less  than 
one-half  the  value  of  the  object  and  in  which,  therefore,  the  act  partakes  more  of  the 
character  of  a  donation  than  of  an  onerous  contract;  and  the  other  in  which  the  valae 
of  the  consideration  exceeds  one-half  the  value  of  the  object  and  in  which  the  act  partakes 
more  of  the  character  of  an  onerous  contract.  The  tint  are  treated  as  donations  and 
subjected  to  the  peculiar  rules  governing  them ;  the  latter  are  treated  as  onerous  eon- 
tracts  and  are  governed  by  the  diflVsront  i-nles  npplicablo  thereto. 

Finding  that,  under  the  view  most  favorable  to  phiintifi',  the  contract  sought  to  be  annnlled 
can  only  l)e  tieatod  an  a  disguinod  oncrouH  and  remunorativc  donation  in  which  the  value 
of  the  considcmtiou,  charges  and  serviccA  cxcee^lod  one-half  the  volue  of  the  object,  it 
stands  as  an  onerous  contract  and  jh  subject  to  no  vice  ay  phcable  lo  such  contracts  which 
would  authorize  itn  tinnulnicnt. 


A 


PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Tissot  J. 


F.  L,  Richardson  and  Branch  K,  Miller  for  Plaint iif  and  Appellant: 

1.  A  donation  of  immovable  property,  with  the  i ci4or\ation  of  the  usufruct  thereon  by  the 
donor,  is  null  and  void.  R.  C.  C  Art.  ir»33 ;  15  Ann.  .kSG  ;  f*  Ann.  4;W;  U  Ann.  707;  IS 
Ann.  7-il;  4  Ann.  3C. 

*-J.  A  donation  which  divests  tlie  donor  of  the  whole  of  his  property,  is  null  and  void.  R.  0. 
C.  1497.    It  raatt^'rs  not  that  tlie  donee  agrees  to  support  the  donor  during  life.  11  R.  309. 

•).  The  testimony  of  a  defendant,  the  only  witncK.s  in  IiIh  own  behalf,  a.s  to  traus.ictions  with 
a  party  deceased,  in  Rupi>ovt  of  a  claim  for  entire  durcession,  is  the  weakest  of  all  evi- 
dence, and  cannot  support  a  judgment  of  recovery,  37  Ann.  05;  7  K.  112 :  14  Ann.  272  ; 
10  Ann.  270  :  8  Ann.  278 :  Wood  vs.  Bgen,  40  Ann.  1006 ;  liodenheinie  case,  25  Ann.  1006 : 
Bonnate  case.  Manning's  Rci)orts,  p.  3.W. 

4.     No  tender  of  the  so-calliMl  consideration  is  necessary.    Seef  vs.  Taylor,  33  Ann.  760. 

J,  Q.  A.  Fellows  for  Defendants  and  Appellees: 

The  true  cause  of  a  contract  may  be  shown  by  any  legal  evidence,  oral  or  written,  and  the 

eviden':e  adduced  for  that  purpose  never  can  be  considered  as  contradicting.    Articles 

C.  C.  18'.»4,  1000;  3  Ann.  230. 
The  allcg  Mons  in  a  petition  that  a  certain  transfer  of  property  is  a  simulation,  and  that  it 

is  a  donation  in  disguise,  are  inconsistent. 
Where  an  actual  consideration,  no  matter  how  Inadequate,  has  been  paid  by  the  pnrchaser, 

in  an  alleged  sale,  the  transaction  is  not  a  simulated  one. 
The  delivery  of  immovables,  where  they  are  disposed  of  by  public  act.  Is  always  considered 

as  accompanying  the  act,  whether  that  act  be  a  sale  or  a  donation  en  paiement, 
Evenwheie  it  is  shown  that  the  expressed  consideration  of  a  tran^^fer  does  not  exists  the 

contract  ca'  not  on  that  account  be  invalidated,  if  the  transferee  proves  that  there  was 

another  legal  and  sufficient  consideration.    30  Ann.  066. 
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An  onerooB  donation,  Trhen  the  voloe  of  the  thing  given  does  not  exceed  by  one-half  that  of 
the  charge  impoeed,  is  not  subject  to  the  mies  prescribed  for  donations  inter  vivotf  and 
an  action  for  its  dissolution  must  be  governed  by  the  rules  rotating  to  ordinary  contracts. 

Therefore,  as  in  a  suit  for  the  rescission  of  a  contract,  in  which  the  plaintiff  must  put,  or 
offer  to  put,  the  defendant  in  the  same  position  in  which  he  was  before  the  contract ;  in 
the  case  of  an  onerous  donation,  the  donor  or  his  representative,  who  seeks  the  rescis* 
sion  of  the  donation,  must  offer  to  return  what  he  has  received  from  the  donee,  as  a  con 
dition  precedent  of  the  suit.    33  Ann.  786. 

The  law  does  not  favor  actions  by  forced  heirs  to  unflo  transactions  of  their  ancestors  aa 
done  in  fraud  of  their  rights.  The  burden  is  upon  them,  and  in  the  absence  of  convinc- 
ing proof,  and  in  the  presence  of  evidence  which  nieroly  oast  a  suspicion,  the  court  will 
not  take  the  property  of  one  man  to  give  it  to  another. 

If  it  be  true  that  foroed  heirs  can  be  likened  t^  creditors,  and  may  rosort  to  the  revocatory 
action,  their  right  to  sne  would  be  haired  by  one  year  from  the  death  of  the  parent.  39 
Ann.  1067. 

In  an  action  by  forced  heirs  to  annul  a  sale  by  their  ancestor  to  one  of  their  co-heirs  of  an 
immovable  for  a  stimulated  price  for  cash,  parol  evidence  is  admissible  to  show  that  the 
real  consideration  of  the  conveyance  was  the  obligation  undertaken  by  the  heir  to  sup- 
port the  aged  ancestor  and  his  |rife  during  their^natnral  lives.  Sach  an  obligation  is  in 
law  a  sufficient  consideration  for  conveyance. 

Such  a  contract  is  really  a  donation  inter  vivos  with  an  onerous  condition,  and  such  a  dona- 
tion can  never  be  rodnced  below  the  expense  incurrod  bj*  the  donee  to  perform  the 
charges.    40  Ann.  229. 


The  opiDion  of  the  Court  was  delivered  by 

Fenner,  J.  The  object  of  the  suit  is  to  annul  an  act  of  sale  of  im- 
movable property  made  by  the  deceased,  Mrs.  Dopier,  to  the  defendant 
and  to  recover  tbe  property  with  an  account  of  its  revenues.  Although 
the  title  of  the  suit  nominates  the  succession  as  plaintiff,  the  real  and 
only  plaintiff  is  the  grand-daughter  and  sole  forced  heir  of  the  deceased 

The  grounds  of  attack  are  that  the  sale,  as  such,  was  a  mere  simula- 
tion, intended  to  cloak  or  disguise  a  donation,  and  that  such  donation 
is  itself  null  because*  it  embraced  all  the  property  of  the  donor  without 
reserving  sufficient  for  her  subsistence,  in  violation  of  C.  C.  1497,  and 
also  because  it  reserved  the  usufruct  in  favor  of  the  donor,  in  vioUtioQ 
ofC.C.1533. 

The  act  of  sale  is  authentic  and  perfect  on  its  face.  The  price  is 
fixed  at  $900,  of  which  $138.50  was  discharged  by  the  purchaser's 
assumption  of  a  mortgage  due  on  the  property,  and  the  balance  was 
acknowledged  to  have  been  paid  in  cash. 

The  sale  was  accompanied  by  a  counter-letter  which  referred  to  and 

approved  the  sale,  but  which  contained  the  further  stipulations  that 

the  vendor  should  retain  the  entire  u«iufrnct  of  the  property  during  her 

life,  "that  henceforth  all  the  kindness  and  consideration  due  to  an 

aged  mother  will  be  extended  to  me  by  said  purchaser,"  and  that  *'all 
54 
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taxes  DOW  due  or  hereafter  accruing  upon  said  property  have  been 
assumed  by  said  purchaser.'' 

Taking  the  act  and  the  counter- letter  togetlier^  the  transaction 
stands  as  a  conveyance  of  the  naled  property  iii  the  thing  sold  upon 
the  following  considerations,  viz :  Ist,  the  sum  of  $900  named  in  the 
sale;  2d,  the  obligation  to  pay  taxes  past  and  future;  3d,  the  obliga- 
tion to  discharge  the  duties  due  from  a  child  to  an  aged  mother,  which 
involve  and  include  nurture,  care  and  services  in  sickness  and  in 
health. 

The  party  enjoying  the  usufruct  of  property  is  bound  for  the  taxes; 
therefore  the  assumption  of  the  purchaser  to  pay  them  was  an  obliga- 
tion  not  imposed  by  law. 

The  purchaser  was  not  the  child  of  Mrs.  Dopier,  and  owed  her  no 
legal  duties;  therefore  the  assumption  of  the  duties  imposed  by  law 
on  a  child  was  a  distinct  and  additional  consideration. 

Nothing  in  the  counter- letter  attacks  or  is  inconsistent  with  the  verity 
of  the  consideration  recited  in  the  act  of  sale.  On  the  contrary,  the 
counter-letter  recites  and  affirms  the  sale,  only  adding  new  stipulations 
in  favor  of  the  vendor  and  charges  on  the  purchaser. 

As  we  recently  said  in  a  similar  case :  **  The  act  of  safe  is  perfect  on 
its  face.  It  is  just  and  translative.  It  can  convey  property.  It  des- 
cribes the  real  estate,  specifies  the  price  in  cash,  acknowledges  pay- 
ment and  settlement.  It  must  stand  for  what  it  purports  to  be  until 
it  is  get  aside.  The  burden  is  upon  those  who  attack  to  proi^e  that  it 
was  made  without  consideration  or  an  insufficient  one."  Moore  vs. 
Wartelle,  39  Ann.  1070. 

We  agree  with  the  judge  a  quo  that  the  record  does  not  exhibit  the 
proof  required. 

The  retention  of  possession  by  the  vendor  and  her  continued  collec- 
tion of  rents  after  the  sale,  lose  all  significance  as  badges  of  simulation 
in  view  of  the  stipulations  in  the  counter-letter.  And  if  the  giving  of 
a  counter-letter  containing  such  stipulations  be  tre;ited  as  itself  sug- 
gestive of  simulation,  we  think  tiie  evidence  m  the  record  conclusively 
rebuts  such  suggestion. 

It  is  not  disputed  that  the  mortgage  debt  assumed  was  due  and  was 
actually  discharged.  While  it  is  admitted  that  the  balance  of  the 
price  named  in  the  act  was  not  then  paid  in  cash,  yet  there  is  evidence, 
not  contradicted,  that  there  were  claims  due  the  purchaser  for  moneys 
disbursed  on  the  property  and  otherwise  for  account  of  the  vendor 
which,  with  the  other  charges  assumed,  were  taken  as  a  satisfaction  of 
the  balance  of  the  price.    It  is  further  proved  that  the  purchaser  fully 
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discharged  all  tbe  charges  assumed;  that  she  paid  the  taxes;  that  she 
performed  all  the  duties  of  a  daughter  to  her;  that  she  contributed  to 
the  supply  of  her  wants,  nurtured  and  cared  for  her  in  every  way, 
nursed  her  in  illness  and  buried  her  at  death.  These  duties  involved, 
not  only  valuable  services,  but  considerable  expenditdres  of  money. 

We  are  satisfied  that  a  sound  and  real  consideration  was  given  for 
the  property,  undoubtedly  exceeding  one-half  of  its  value  after  deduct- 
ing the  value  of  the  asuftact  which  the  vendor  reserved. 

This  being  so,  it  is  not  necessary  to  class  or  nominate  the  contract 
assailed.  The  most  favorable  assumption  for  plaintiff  would  be  to 
treat  it  as  an  onerous  and  remunerative  donation  in  disguise.  But 
even  in  that  case  the  Art.  1526,  C.  C,  declares  that  "  the  rules  peculiar 
to  donations  inter  vivos  do  not  apply  to  onerous  and  remunerative  do- 
nations, except  when  the  value  of  the  object  given  exceeds  by  one-half 
that  of  the  charges  or  of  the  services." 

Therefore,  the  prohibitions  of  Articles  1497  and  1533,  C.  C,  hereto- 
fore referred  to,  which  apply  exclusively  to  donations,  have  no  applica- 
tion.    Landry  vs.  Landry,  40  Ann.  232. 

The  effect  of  the  Article  1526  above  quoted  is  to  divide  onerous  and 
remunerative  donations,  whether  open  or  disguised,  into  two  classes: 
one  in  which  the  value  of  the  object  exceeds,  by  one-half,  the  value  of 
the  consideration,  charges  and  services,  and  in  which,  therefore,  the 
act  has  more  of  the  character  of  a  donation  than  of  an  onerous  con- 
tract; and  the  other,  in  which  the  consideration,  charges  and  services 
exceed  one-half  the  value  of  the  object,  and  in  which  the  act  has  more 
the  character  of  an  onerous  contract  than  of  a  donation.  The  former 
are  treated  as  donations  and  subjected  to  the  peculiar  rules  governing 
them ;  the  latter  are  treated  as  onerous  contracts  and  are  governed  by 
the  different  rules  applicable  to  them. 

The  present  act  belonging  to  the  latter  class,  we  know  of  no  rule  by 
which  an  onerous  contract,  based  on  such  consideration,  passed 
between  capable  persons,  and  tainted  with  no  vice  of  fraud,  error,, 
violence,  or  other  illegality,  can  be  annulled  or  avoided. 

Nullity  or  annulment  vel  non  being  the  only  issue  involved  in  this 
case,  plaintiff's  demand  was  properly  rejected. 

Judgment  affirmed. 
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40  ad:i  '^^^   State   bx   rel.   A.   L.  Johnson   vs.  N.  H.  Rightor,  Judge 

.^JL^^  of  Civil  District  Coctrt  for  the  Parish  op  Orleans,  Divi- 

S~^  8ION   D. 

105    733 

^■^""  Determining  whether  relator  is  or  not  entitled  to  a  peremptory  mandamus  compelling  the 

respondent  jndge  to  grant  him  a  writ  of  iiynnotion,  depends  upon  whether  the  law  enti- 
tles him  to  it,  Off  of  right.  If  the  law  gives  the  respondent  tne  discretion  to  grant  or 
>  refuse  it,  the  mandamus  will  not  go. 
In  a  mandamus  proceeding  we  are  not  to  enquire  whether,  in  dissolving  the  writ,  tiie  respon- 
dent exercised  a  seuod  and  legal  discretion,  hat  to  simply  ascertain  whether  he  had  any 
discretion  at  aU. 

A   PPLICATION  for  Mandamus. 


Braughn,  Buck,  Dinkehpiel  (&  Hart  for  the  Relator. 
Carleton  Hunt  for  the  Reapondent. 


The  opinion  of  the  Court  was  delivered  by 

Watkins,  J.  A.  L.  Johnson  filed  a  petition  in  the  respondent^B 
court,  in  which  he  claimed  a  large  sum  against  the  city  of  New  Orleans, 
and  requested  the  issuance  of  a  writ  of  injunction  against  her,  on  cer- 
tain grounds  therein  stated.  The  respondent  granted  an  order  direct- 
ing the  defendant  to  show  cause  on  a  day  fixed,  wh^'^  the  writ  should 
not  issue;  and  upon  due  hearing  thereof,  he  refused  to  grant  it.  The 
relator  assigns  here  that  this  act  of  the  respondent  was  arbitrary  and 
illegal,  and  'Hhat  there  is  absolutely  no  remedy  or  relief  in  the  ordi- 
nary course  of  legal  proceedings  to  protect  relator's  right,  except  tlie 
injunction  applied  for ;'^  and  that  his  only  means  of  obtaining  this  is 
by  mandamus. 

The  respondent  returns,  substantially,  that  the  relator's  petition  "is 
inadequate  and  fails  altogether  to  justify  an  injunction,"  and  that  'Mt 
discloses  no  cause  of  action,"  because  it  will  appear  by  reference  to  the 
records  in  certain  other  suits  and  proceedings  named,  that  the  demands 
of  the  relator  against  the  city  are  '^charged  to  be  fraudulent,"  and  that 
this  '*is  an  issue  under  the  law,  for  the  (City)  Council  to  pass  upon, 
and  not"  himself,  as  judge. 

He  further  returns  'Hhat  relator  has  not  brought  himself  within  the 
terms  and  provisions  of  the  Code  of  Practice  entitling  him  to  the  ben- 
efits of  the  writ  of  injunction,  as  of  right;"  and  he  avers  that  he  is  not 
entitled  to  the  writ  under  any  of  its  provisions  unless  it  be  those  of 
Article  303,  whicli  vests  in  the  court  of  first  instance,  discretion  in 
determining  the  necessity  for  its  issuance;  .that  in  refusing  the  writ 
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applied  for  by  relator  he  acted  within  the  discretion  given  him  by  law, 
and  that  his  refusal  was  neither  arbitrary  nor  illegal;  and  this  exercise 
of  judicial  discretion  cannot  be  reviewed  and  altered  by  mandamus. 

Relator  has  annexed  to  his  petition  a  copy  of  his  petition  for  injunc- 
tion, and  made  it  a  part  of  same.  From  it  we  obtain  the  following 
statement  of  his  case,  as  presented  to  the  respondent,  viz: 

He  claims  to  be  the  transferee  of  a  large  number  of  claims  against 
the  city  for  about  $40,000,  for  services  rendered  by  the  original  hold- 
ers in  the  months  of  March  and  April,  1888,  in  the  departments  of 
improvements  and  police. 

That  ''under  the  laws  prescribing  and  regulating  the  financial 
administration  of  the  city  of  New  Orleans,  her  revenues  are  annually 
fixed  and  appropriated  by  a  general  ordinance  called  the  Budget  of 
the  year,  and  that  the  amounts  so  appropriated  to  the  particular  ob- 
jects stated  in  said  Budget  remain  dedicated  thereto,  and  cannot  be 
diverted  to  any  other  cause  or  object,  as  long  as  any  claims  against 
said  appropriation  exist." 

He  avers  ^'that  in  accordance  with  said  law  a  budget  of  appropria- 
tions was  adopted  in  1887,  for  the  year  1888,  setting  apart  certain  sums 
for  the  Department  of  Improvements  and  the  Department  of  Police," 
and  that  in  accordance  with  said  appropriations  said  expenses  were 
incurred,  but  the  City  Council  "  has  failed  aod  refused  to  pass  appro- 
priate ordinances  against  said  general  appropriation  in  the  Budget  to 
direct  the  payment  of  the  rolls  for  March  and  April,  1888,  in  which  his 
claims  appear,"  but  has  '^authorized  expenditures  against  the  Budget 
appropriations  for  improvements  and  police  for  subsequent  months 
*  *  •  hy  reason  of  which  the  said  appropriations  will  be  totally  absorbed 
and  leave  nothing  whatever  to  pay  said  rolls  of  March  and  April." 

Under  this  state  of  facts  the  relator  seeks  to  be  recognized  as  the 
transferee  of  said  claims  and  the  creditor  of  the  city  therefor,  and  to 
recover  judgment  directing  *' payment  thereof,  to  be  made  as  if  ordi- 
nances directing  same  had  been  passed  in  due  and  proper  time,  before 
the  passage  of  any  ordinances  directing  payments  of  subsequent  work 
or  service  out  of  said  Budget  appropriations,"  etc. 

In  aid  of  this  specific  relief  relator  prayed  for  the  issuance  of  a  writ 
of  injunction  *•  prohibiting  said  city  from  making  any  further  special 
appropriations  against  the  general  appropriation  in  said  Budget  con- 
tained to  the  credit  of  the  departments  of  public  works  and  police,  or 
from  making  any  payments  on  ordinances  already  passed,  for  services 
rendered  subsequent  to  that  herein  claimed,  until  such  amount  as  is 
required  to  pay  petitioners  shall  have  been  set  apart  and  reserved." 
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The  argameDt  in  support  of  his  right  to  an  iDJanction  is  that  if  the 
labor  and  police  rolls  of  March  and  April  are  not  paid  from  the  reve- 
nues of  1888,  as  the  law  stands,  he  cannot  be  paid  at  ally  and  hence  he 
is  in  danger  of  suffering  an  irreparable  injury. 

On  this  state  of  facts  the  question  ot  law  raised  is,  not  whether  the 
plaintiff  was  entitled  to  his  injunction  at  all,  but,  rather,  was  he  enti- 
tled to  it  as  a  matter  of  right,  and  had  the  respondent  the  discretion 
to  refuse  it.  In  a  mandamus  proceeding  we  are  not  at  liberty  to  en- 
quire whether,  in  disallowing  the  writ,  the  respondent  exercised  a 
sound  and  legal  discretion,  but  to  simply  ascertain  whether  he  had  any 
discretion  in  the  premises.  His  exercise  of  discretion  can  only  be 
reviewed  on  appeal. 

Such  we  understand  to  be  the  clear  import  of  our  opinions  in  City  of 
New  Orleans  vs.  Great  Southern  Telephone  and  Telegraph  Company, 
37  Ann.  571;  and  State  ex  rel.  Savage  vs.  Rightor,  judge,  3^  Ann.  916. 

Code  of  Practice,  298,  provides  that  'injunction  mimt  be  granted  and 
directed  against  the  defendant  himself,  in  the  following  cases,"  envne- 
rating  them.  Article  2^^,  et  sequentes,  provide  that  ''the  injunction 
may  be  directed,"  etc.,    ♦    •     ♦    in  the  following  cases. 

But  the  injunction  prayed  for  by  the  relator  does  not  fall  within  the 
denomination  of  any  ot  the  causes  assigned  under  the  formei;  it  comes, 
possibly,  within  the  scope  of  Article  303. 

It  provides  that  "besides  the  cases  above  mentioned,  courts  of  jus- 
tice may  grant  injunctions  in  all  other  cases  when  it  is  necessary  to 
preserve  the  property  in  dispute  during  the  pendency  of  the  action, 
and  to  prevent  one  of  the  parties,  during  the  continuance  of  the  suit 
♦     **     *    doing  some  other  act  injurious  to  the  other  party." 

In  Bush  vs.  Guinanlt,  29  Ann.  795,  the  Court,  in  placing  an  inter- 
pretation on  the  final  clause  of  that  article,  say:  ''Under  this  clause  of 
Art.  303,  it  is  clear,  therefore,  that  a  discretion  is  vested  in  the  judge 
to  determine  whether  the  injurious  act  set  forth  is  one  proper  for  the 
exercise  of  the  remedy  of  injunction." 

Therefore,  applying  this  interpretation  of  C.  P.  303,  to  the  case  in 
hand,  and  the  question  propounded  is  answered  in  the  negative;  i.e., 
that  the  relator  was  not  entitled  to  his  writ  of  injunction  as  a  matter 
of  right. 

And,  inasmuch  as  the  respondent  was  vested  with  discretiofi  in  the 
matter  of  the  allowance  vel  non  of  the  writ,  relator  cannot  control  his 
exercise  of  it  by  mandamus.  High's  Ex.  Legal  Rem.  sec.  24;  State  ex 
rel.  Daboval  vs.  Police  Jury,  39  Ann.  765. 

It  is  therefore  ordered  that  the  rule  on  the  respondent  to  show  cause 
be  discharged,  and  a  peremptory  mandamus  refused  at  relator's  cost. 
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No.  10,254. 
The  State  ex  rel.  Peter  Gestner  vs.  W.  B.  Murphy,  Recorder. 

▲  threat  to  bom  a  dwelling.hou&ti  is  a  threatened  breach  of  the  peace,  a»  it  puts  the  party 
threatened  in  fear,  and  excit4'8  him  to  personal  prowess  to  protect  bis  person  and 
property. 

A  magistrate  has  the  power  under  Sec.  1016  R.  8.,  to  order  the  party  making  the  threats  to 
tumish  security  that  he  will  not  carry  oat  the  threat,  and  in  default  of  furnishing  secu- 
rity he  has  the  power  under  said  section  to  commit  until  the  security  ordered  is  furuished. 

A    PPLICATION  for  Prohibition. 


Branch  K,  Miller  for  the  Relator. 
Walter  J).  Denegre  for  the  RespondeDt. 


The  opinion  •of  the  Coirt  was  delivered  by 

McEnery,  J.  The  question  presented  in  this  case  is  does  the  threat 
to  burn  the  dwelling  of  another  come  wio^iiu  the  p<)wer  of  the  conmit- 
ting  magistrate  to  put  the  part}''  who  makes  the  threat  under  peace 
bonds. 

Section  1016  of  Revised  Statutes  provides  that  the  magistrate  shall 
have  power  in  all  cases  in  whicli  it  shall  appear  to  him  by  oatli  that  a 
breach  of  the  peace  has  been  committed  or  that  there  is  just  cause  to 
apprehend  that  a  breach  of  the  peace  is  intended,  to  cause  the  party 
•charged  to  give  security  in  such  amount  as  he  shall  deem  reasonable 
to  keep  the  peace  of  the  State  and  to  answer  to  the  offence  if  any  has 
been  committed.  In  case  of  refusal  to  give  such  bond  he  has  the 
power  to  commit  until  security  has  been  given.  Arson  is  an  offence 
both  against  the  property  and  the  person  living  or  residing  in  the 
house.    R.S.  841,842. 

The  law  makes  a  distinction  in  the  crime  of  arson  in  the  penalty 
when  a  human  being  is  in  the  house  residing  or  living  in  it  at  the  time. 
The  penalty  is  death  when  the  offense  is  committed  in  the  night  time, 
and  if  in  the  day  time  at  hard  labor  not  more  than  twenty  years.  The 
penalties  are  less  severe  when  no  liuman  being  is  living  or  residing  in 
the  house  at  the  time.  It  is  an  offense  against  society  as  well  as 
against  property.  Any  threat  therefore  to  commit  arson  is  a  threat- 
ened disturbance  of  tlie  public  order  and  well-being  of  society.  It 
puts  the  part.v  wlioso  house  is  threatened  to  be  burned  in  fear  and 
invokes  him  to  redress  his  wrongs,  excites  him  to  personal  prowess  to 
protect  his  person,  his  famil}*  and  his  property. 

There  is  no  question  but  that  tlie  magistrate  has  tlie  power  to  put  a 
party  under  peace  bonds  who  threatens  to  do  violence  to  the  person  of 
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another.  It  woald  be  impoteut  did  it  not  go  further  and  protect  a  per- 
son from  the  threats  of  the  incendiary,  who  woald  not  only  do  violence 
to  his  person  and  his  property,  but  to  his  family  and  his  neighbors. 

We  conclude  that  the  threat  to  bum  the  dwelling  of  another  is  a 
threatened  breach  of  the  public  peace,  as  it  tends  to  provoke  to  acts  of 
violence  and  a  disturbance  of  the  public  order,  and  the  committing 
magistrate  has  the  power  to  require  the  part^^  making  the  threats  to 
give  a  bond  in  accordance  with  Sec.  I0I6,  R.  S.,  and  in  default  of  bond 
to  commit  until  security  is  furnished. 

It  is  therefore  ordered  that  the  writ  of  prohibition  be  refused,  at 
relator's  cost. 


No 


40  856 
46  810 
40    856 

49  1360       *  State  ex   rel.  M.  J.  Cunningham,  Attorney  General,  vs.  H. 
107    80  L.  Lazarus^  Judge. 

A  rule  to  t«x  coals,  and  judgment  thereon,  are  interlocatory,  and  form  parts  of  the  orii^iaal 
procee<liDgs. 

It  is  a  general  inle  that  the  sovereign  cannot  be  saed  in  his  own  coart  withont  his  consent ; 
and  hence  no  direct  judgment  can  be  rendered  against  him  therein  for  costs,  except  in 
the  manner,  and  on  the  conditions,  he  has  prescribed. 

When  a  state  submite  itself  to  the  jurisdiction  of  a  coart  in  a  particular  case,  either  bj  the 
iustitution  of  suit  or  permitting  itself  to  be  sued,  that  jurisdicticn  may  be  used  to  gire 
full  effect  to  what  the  State  hasi,  by  its  act  of  submission,  allowed  to  be  done. 

But  it  is  the  duty  of  the  courts  of  the  State  to  carefully  examine  the  acts  of  sabmisaion.  and 
determine  the  extent  to  which  jurisdiction  extends,  and  render  judgment  aocordingiy. 

Neither  the  constitution  nor  the  law  governing  such  a  proceeding  as  this  confers  Jarisdicti<m 
on  this  court  to  render  a  direct  judgment  against  the  State  for  the  co:)ts  of  taking  testi- 
mony therein,  in  any  event. 


W.  S.  Benedict,  for  Plaintiff. 

Af.  J.  Cunnlnghamf  Attorney  General  for  the  State. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  This  proceeding  by  rule,  to  have  the  fees  of  Arthnr* 
McGuirk,  for  services  rendered  in  the  coarse  of  the  trial  of  the  afore- 
said cause,  as  an  expt-rt  stenographer  and  type-writer,  taxed  as  cost^ 
is  one  taken  in  the  original  suit,  and  the  decree  we  are  invited  to  ren- 
der is  an  interlocatory  one,  and  will,  when  rendered,  form  an  adden^ 
dum  to  the  original  judgment  therein.  Iron  Works  vs.  Reuiw,  40  La. 
Ann.  112j  3  South.  Rep.  505,  Rev.  St.  ^  750.  By  the  terms  of  the  orig- 
inal decree,  the  charges  made  by  the  relator  were  sustained,  the 
respondent  removed  from  office,  and  condemned  to  pay  all  the  costs  of 
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the  proceedings.  State  vs.  Lazaras,  39  La.  Add.  162, 1  Soath.  Rep.  361. 
Of  coarse,  that  judgmeDt  is  a  finality^  with  respect  to  the  respoDdeDt, 
except  as  to  the  items  aDd  amount  of  the  steDOgraphei's  bill.  But 
quite  a  different  question  is  presented  for  solution  in  respect  to  the 
State,  because  the  State  was  personated  by  the  attorney  general  as  the 
relator.  It  is  claimed  by  counsel  for  the  plaintiff  in  rule  that,  notwith- 
standing judgment  went  in  favor  of  the  relator  for  ''the  costs  of  the 
proceedings,"  yet  the  State  occupies  the  position  of  plaintiff  in  an  ordi- 
nary civil  action,  and  hence  she  is  primarily  bound  to  officers  of  courts 
for  their  costs.  As  it  is  of  great  importance,  we  will  dispose  of  this 
issue  first,  it  having  been  submitted  as  an  exception  of  no  cause  of 
action. 

Resistance  to  the  demands  of  the  plaintiff  in  rule  is  made  by  the 
attorney  general  on  the-  authority  of  State  vs.  Succession  of  Taylor  33 
La.  Ann.  1270;  State  vs.  Taylor,  34  La.  Ann.  978.  After  what  appears 
to  us  to  have  been  a  careful  examination  of  the  question  of  the  State's 
liability  for  payment  of  costs  in  her  own  courts,  we  said  in  the  former 
case  :  ''The  present  suit  is  one  in  which  the  State  is  a  party  in  her 
own  name,  and  to  enforce  her  own  rights,  and  not  those  of  any  person 
or  individaal.  In  her  own  courts,  constituted  by  herself,  whose  officers 
are  appointed  by  herself,  and  whose  costs  and  fees  are  paid  by  herself 
out  of  the  fund  created  for  that  purpose,  it  would  be  an  extraordinary 
proceeding  to  require  her  to  furnish  security  for  the  payment  of  costs." 
Page  1273.  In  the  latter  we  quoted  the  former  with  approval,  and 
said  :  "It  is  well  settled  in  American  jurisprudence  that  che  sovereign 
never  pays  costs.  This  doctriue,  which  is  au  essential  element  of  our 
system  of  government,  was  recently  recognized  by  us  in  the  case  of 
State  vs.  Succession  of  Taylor,  33  La.  Ann.  1271." 

But  counsel  for  plaintiff  argues  that,  in  the  case  of  State  vs.  Succession 
of  Taylor,  the  question  was  not  the  actual  liability  of  the  State  for  costs, 
but  her  obligations  vel  non  to  furnish  security  for  costs  antecedent  to 
judgment;  that,  as  in  that  case,  there  appeared  to  have  been  no  final 
judgment  rendered  for  or  against  the  State,  the  question  here  was  not 
before  us;  and  that  State  vs.  Taylor  was  a  ciiminal  case,  and  the  cost, 
in  such  cases,  are  governed  by  the  provisions  of  Rev.  St.  $$  1042, 1076. 
As  this  is  a  question  of  vital  importance  to  the  plaintiff  in  rule,  and 
the  amount  claimed  is  large, — being  in  excess  of  $3,000, — it  may  be 
well  to  look  into  the  authorities  on  the  subject,  and  apply  the  law  to 
the  facts  of  this  case. 

In  the  first  place,  as  plaint iff'c^  counsel  seems  to  rely  on  it,  we  will 
examine  the  federal  jarisprudence  on  the  question. 
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In  TJie  Antelope,  12  Wheat.  549,  the  Sapreme  Court  say:  "It  is  a 
general  rule  that  no  court  can  make  a  direct  judgment  or  decree 
against  the  United  States  for  costs  and  expenses,  in  a  suit  to  which  the 
United  States  is  party,  either  on  behalf  of  any  suitor,  or  any  officer  of 
the  government.  As  to  the  officers  of  the  government,  the  law  ex- 
pressly provides  a  diflferent  mode.  •  *  ♦  Their  accounts  must  be 
certified  to  and  paid  out  of  the  treasury,  and  cannot  lawfully  consti- 
tute any  part  of  the  judgment  or  decree  in  the  cause." 

As  announcing  a  different  principle^ counsel  cit«  m  to  what  is  said 
in  U.  S.  vs.  Ringgold,  8  Pet.  163,  and  which,  after  quoting  tp8t9»tm»  ver- 
his  the  rule  as  formulated  in  the  opinion  supra,  is  in  these  words : 
"But  it  by  no  means  follows  that  they  [the  United  States]  are  not 
liable  for  their  own  costs.  No  dii^ct  suit  can  be  maintained  against 
the  United  States.  But  when  an  action  is  brought  by  the  United 
States  to  recover  money  in  the  hands  of  a  party  who  has  a  legal  claim 
against  them,  it  would  be  a  very  rigid  principle  to  deny  to  him  the 
right  of  setting  up  such  a  claim  in  a  court  of  justice,  and  turn  him 
around  to  an  application  to  congress." 

There  is  nothing,  to  our  thinking,  that  is  in  the  least  contradictory 
or  conflicting  in  those  opinions.  They  are  to  the  effect  that  no  direct 
judgment  can  be  rendered  by  any  court  against  the  United  States  for 
costs.  They  do  not  declare  that  they  are  not  liable  for  them  in  proper 
cases.  Now,  what  the  court  said,  in  the  case  last  cited,  with  regard  to 
the  "legal  claim'^  of  the  defendant  in  a  civil  action  brought  by  the 
United  States,  was  to  merely  sanction  his  right  to  urge  it  in  that  suit 
as  a  reconventional  demand.  It  did  not  say  that  he  might  take  a  judg- 
ment against  the  United  States  for  cost  of  such  demand.  All  those 
questions  were  evidently  governed  by  the  act  of  Congress  of  the  8th  of 
May,  1792,  and  subsequent  acts  in  relation  to  judicial  costs  and 
other  expenses,  accounts  of  which  were  to  be  paid  from  the  national 
treasury  upon  proper  certification  and  approval  of  some  competent 
judge. 

Those  decisions  are  in  accord  with  our  own  jurisprudence.  It  is  a 
familiar  principle  "that  the  sovereign  cannot  be  sued  in  his  own  courts 
without  his  consent."  State  vs.  Burke,  34  La.  Ann.  548,  and  authorities 
collated  therein.  And  it  is  perfectly  true  that,  as  said  by  the  Supreme 
Court  in  Louisiana  vs.  Jumel,  107  U.  S.  728, 2  Sup.  Ct.  Rep.  128  :  "When 
a  State  submits  itself,  without  reservation,  to  the  jurisdiction  of  a  court 
in  a  particular  case,  that  jurisdiction  may  be  used  to  give  full  effect  to 
what  the  State  has,  by  its  act  of  submission,  allowed  to  be  done ;"  but 
it  is  the  imperative  duty  of  such  court  to  look  carefully  into  the  act 
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of  8ubmi88ion,  and  the  law  under  which  the  submiBBion  is  made,  and 
determine  whether  it  was  done  without  reservation  or  qualification; 
•else  the  judgment  it  should  render  in  the  premises  would  be  nugatory, 
and  of  no  binding  force  against  the  State. 

The  caseof  Mahan  vs.  Sundry  Defendants,  22  La.  Ann.  583,  was  a  suit 
by  the  clerk  of  the  Fourth  District  Court  of  the  Parish  of  Orleans,  to 
compel  the  State  Auditer  to  warrant  for  "costs  in  certain  cases*'  in  his 
favor,  on  an  appropriation  made  by  the  legislature  in  1870,  in  these 
words,  viz  :  "Appropriation  to  pay  costs  in  suits  when  the  State  loses 
the  case,  $2,000,  or  so  much  tliereof  as  may  be  necessary."  Act  35  of 
1870.  The  cas3S  in  which  those  costs  were  incurred  were  suits  institu- 
ted by  tax  collectors,  and  had  relation  to  the  collection  of  the  revenue. 
The  court  said :  "The  State  is,  doubtless,  responsible  for  all  costs 
legally  incurred  in  its  behalf,  but  the  mode  of  paying  them  is  to  be 
provided  by  the  legislature.  The  appropriation  in  question  is  not* 
in  our  opinion,  the  provision  made  for  the  payment  of  the  costs  claimed 
in  this  proceeding.  If  the  statute  authorizing  the  suits,  or  proceed- 
ings in  which  they  accrued,  does  not  provide  for  their  payment,  or 
some  otbnr  special  statute,  the  clerk  took  the  risk  of  the  legiBlAtare 
providing  for  them,  when  applied  to." 

Referring  to  the  statute  under  which  proceedings  were  conducted 
against  the  respondent  in  this  case,  we  are  confronted  with  this 
provision,  viz:  "That  in  all  such  cases  the  defendant  judge  shall 
be  condemned  to  pay  the  costs,  if  judgment  be  rendered  against  him ; 
otherwise,  judgment  for  costs  shall  be  rendered  as  is  provided  for  in 
Article  200  of  the  State  Constitution."  Acts  La.  1880,  No.  122,  J  7. 
That  article  provides  that,  "in  all  cases  where  the  officer  sued  as 
above  directed  shall  be  acquitted,  judgment  shall  be  rendered  against 
the  citizens  signing  the  request  fur  all  costs  of  the  suit." 

Applying  the  principles  of  law,  State  and  Federal — and,  we  take  it, 
they  are  unmistakably  sound — it  is  obvious  that  the  State  has  not  con- 
sented that  we  should  render  a  judgment  against  lier,  in  a  suit  which 
was  decided  favorably  to  her,  for  the  cost  of  taking  testimony  therein. 
This  being  an  exceptional  proceeding— neither  criminal  nor  civil,  but 
one  partaking  of  the  charactor  of  an  impeachment— we  must  look  to 
the  provisions  of  the  Constitution,  and  the  law  putting  same  in  force, 
as  the  source  of  our  jurisdiction,  and  its  extent.  Viewing  them  in  the 
light  we  do,  we  are  constrained  to  decide  that  the  plaintiff'  in  rule  has 
no  right  of  action  against  the  State,  and  that  we  are  without  power  to 
render  judgment  against  her  in  his  favor.  But  we  are  far  from  hold- 
ing tliat  the  State  is  not,  in  law  and  justice,  bound  to  pay  the  plaintiff 
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for  his  valuable  services  and  necessary  labor,  done  in  a  litigation  pro- 
voked and  carried  on  in  the  State's  own  interest,  and  by  constitational 
direction,  in  case  his  primary  recourse  against  the  defendant  shall 
prove  unavailing.  On  the  contrary,  we  consider  it  to  be  her  unques- 
tionable  duty  to  provide  such  payment.  But  her  exemption  from  judi- 
cial  compulsion  would  render  nugatory  any  action  which  might  be 
taken  by  us,  either  in  decreeing  her  liability,  or  fixing  the  amount 
thereof;  and  we  must  therefore  decline  such  action. 

On  the  other  branch  of  the  case  there  is  but  little  to  say.  No  ques- 
tion  is  raised  by  the  respondent  with  regard  to  the  amount  or  charac- 
ter of  the  plain ti£P'8  demands.  He  was  duly  cited,  but  made  neither 
appearance  nor  answer,  and  there  was  no  countervailing  evidence 
adduced  in  his  favor. .  In  rendering  judgment,  we  adopt  the  amount- 
stated  in  plaintiff's  evidence,  because  respondent  has  not  questioned 
the  correctness  of  his  account;  it  was  approved  by  his  counsel,  and 
sworn  to  by  the  plaintiff  as  a  witness.  But  we  do  not,  by  any  raeans^ 
thereby  signify  any  opinion  as  to  the  measure  of  the  State's  liability, 
in  case  the  legislative  department  of  the  government  shall  provide  for 
its  payment. 

By  reason  of  the  default  of  the  respondent,  and  the  law  and  the  evi- 
dence being  in  favor  of  the  plaintiff  in  rule,  and  against  the  respond- 
ent, it  is  ordered,  adjudged  and  decreed  that  the  amount  of  the  plain- 
tiff's demands  be  fixed  at  the  sum  of  $3,220.  It  is  further  ordered,, 
adjudged  and  decreed  that  the  plaintiff's  demands  against  the  St*ite 
be  rejected,  because  he  has  no  right  of  action,  and  because  this  Court 
is  without  jurisdiction  to  render  judgment  against  the  State  in  a  mat- 
ter in  which  she  has  not  yielded  iier  assent.  It  is  further  ordered  that 
the  plaintiff  in  rule  pay  the  costs  of  his  proceedings  against  the  State,, 
and  that  he  recover  the  remainder  thereof  against  the  respondent. 

*  This  case  having  been  omitted  in  the  Reports,  by  error,  is  now  published  by  direction 
of  the  Court.    RsroHTER. 


No.  10,089. 
*  Statk  op  Louisiana  vs.  Landry  Thomas. 

In  all  criminal  prosecatious  it  is  the  desire,  and  to  the  interest  of  the  State,  that  all  reasen' 
able  facilities  be  extended  to  the  accused  in  the  preparation  of  Ms  defense. 

Hence  the  accused  is  not  responsible  for  the  error  committed  by  the  clerk  in  issnine  tvbpa^ 
noM  to  witnesses  for  the  defense,  if  it  appears  that  the  order  for  snoh  witnesses  had 
been  given  in  a  proper  manner  by  the  accused  or  his  counsel^  and  that  tha  witnes8e» 
they  ordered  are  residents  of  the  Parish. 
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L  party  accmied.  who  dlBcoven  on  the  day  fixed  for  hia  trial  that  a  material  and  important 
witness  ordered  by  him  and  by  whom  alone  he  oonld  establish  a  fact  important  or  indis- 
pensable to  his  defense,  had  not  been  summoned,  beoaase  the  given  name  of  the  witness 
had  been  by  error  of  the  clerk  changed  into  another  name,  in  making  o«t  the  sammons, 
is  legally  entitled  to  a  continuance  on  proper  showing  for  the  purpose  of  proonring  the 
attendance  of  such  witness..  For  making  the  diflcovery  on  the  day  of  tiial  only  he  can- 
not be  charged  with  want  of  duo  diligence, 


The  opinion  of  the  coui-t  was  delivered  by 

PocHB,  J.  vTbe  defendant  appeals  from  a  sentence  of  death  under  a 
conviction  of  rape,  and  charges  nutneroas  errors  to-  his  detriment. 

His  first  complaint  is  levelled  at  the  Jadge^s  refusal  of  a  continuance 
^hich  he  had  asked  under  the  following  circumstances  : 

When  brought  up  for  trial,  on  the  28th  of  October,  1887,  the  accused 
filed  a  motion  for  continuance,  on  the  ground  of  the  absence  of  a  ma- 
terial and  important  witness,  residing  in  the  Parish,  who  had  not  been 
fiummoned  although  his  name  had  been  written,  with  an  order  for  a 
^uhpcena  in  the  proper  book  by  defendant's  counsel  on  the  24th  of  Oc- 
tober, four  days  previous  to  the  day  of  trial. 

The  Judge's  refusal  was  grounded  on  want  of  proper  diligence  on 
the  part  of  the  accused  to  secure  the  attendance  of  the  witness. 

It  appears  from  the  record,  and  from  the  original  order  for  suhpcena 
to  witnesses,  as  written  by  counsel,  and  which  is  attached  to  his  bill 
of  exception,  that  in  writing  down  the  name  of  that  witness,  wliicb  is 
-''Archie  Sanders,"  counsel  connected  the  letters  in  such  a  manner  that 
At  a  first  glauce  given,  name  looked  like  **J.rdir6,"  and  hence  the  sum- 
mons was  addressed  by  the  clerk  to  ^^Ardue  Sanders,"  and  the  Sheriff 
returned  that  the  person  thus  named  could  not  be  found. 

In  reading  the  name  as  written  in  the  original  order  we  find  no  diffi- 
culty to  make  out  the  name  of  '^Archie  Sanders^'*  as  that  of  the  person 
intended  by  the  writer  of  the  order.  Tiie  question  presented  is  therefore 
to  determine  whether  the  accused  can  be  held  responsible  for  the  error 
of  the  clerk  in  summoning  the  wrong  person,  or  in  making  out  a  sum- 
mons addressed  to  so  strange  and  unusual  a  name  as  Ardue  as  a  given 
name,  especially  when  coupled  with  the  cognomen  of  ^'Sanders." 

To  the  suggestion  of  the  District  Judge,  that  under  ordinary  dili- 
gence it  was  incumbent  on  the  defendant  to  have  discovered  the  error, 
and  to  have  had  the  same  corrected  in  time  for  the  trial,  Vas  the  return 
of  the  Sheriff  was  made  some  time  before  the  case  was  called  for  trial," 
an  easy  answer  is  that  the  accused  should  not  be  made  to  suffer  for  an 
orror  of  the  clerk,  whose  plain  duty  was  to  call  on  counsel  for  the 
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accuBed  to  remove  the  doubt  which  he  might  have  entertained  as  to 
the  precise  name  intended  to  have  been  written  by  the  attorney. 

We  do  not  understand  the  discussion  to  involve  the  question  of  due 
diligence  at  all ;  but  merely  and  exclusively  to  deal  with  the  couse- 
quence  of  a  palpable  error  committed  by  an  officer  over  whom  the 
accused  or  his  counsel  had  no  control,  and  for  whose  error  the  injured 
party  can  surely  not  be  held  responsible. 

But  should  the  question  of  due  or  ordinary  diligence  be  considered 
as  the  pivotal  point  of  the  contention,  the  record  does  not  warrant  the 
conclusion  that  the  accused  is  guilty  of  any  laches  on  that  score.  la 
his  statement  that  the  Sheriff's  return  had  been  made  ''some  time  before 
the  case  was  called  for  trial,"  the  Judge  does  not  inform  ns  of  the  pre- 
cise length  of  time  which  intervened  between  the  return  and  the  trial  f 
whether  the  return  was  made  on  the  same  day  or  the  day  before.  As 
the  order  had  been  given  on  the  24th,  and  the  trial  took  place  on  the 
28th,  of  October,  it  is  clear  that  the  **some  time"  referred  to  by  the 
Judge  could  not  have  meant  several  days;  and  the  doubt  resulting 
from  t)ie  expression  above  quoted  cannot  be  construed  against  the 
accused.  Hence  it  does  not  appear  that  the  question  of  due  diligence 
could  be  decided  adversely  to  tlie  motion. 

Now  it  appears  that,  the  indictment  had  been  presented  on  the  21st 
of  October,  the  case  was  fixed  for  trial  on  the  28th  of  same  month,  the 
subpoenas  for  witnesses  ordered  on  the  24th  and  the  continuance  asked 
by  the  accused  was  only  to  the  31st  of  the  same  month,  at  which  time 
a  jury  would  have  been  in  attendance.  Was  there  anything  extraor- 
dinary or  unreasonable  in  the  delay  prayed  for,  or  day  the  relief  asked 
suggest  anything  to  justify  the  conclusion  of  the  trial  judge  that  the 
sole  object  of  the  motion  was  delay  t  We  tliink  not.  In  his  motion 
supported  by  affidavit,  the  accused  states,  that  by  the  testimony  of 
Archie  Sanders  he  could  prove  a  very  material  fact  which  if  estab- 
lished would  necessarily  have  changed  the  verdict,  and  that  he  could 
not  prove  that  fact  by  any  other  witness.  8  Mo.  606,  Freleigh  vs.  State. 
The  fact  is  detailed  with  precision  in  the  motion,  but  we  deem  it  best 
not  to  reproduce  it  in  this  opinion. 

Now,  through  the  error  of  a  ministerial  officer  who  failed  to  read,  or 
to  copy,  correctly,  a  plainly  written  name,  the  accused  has  been  de- 
prived of  the  benefit  of  most  important  testimony.  It  may  be  that 
the  witness  if  present  would  not  have  testified  as  represented  by  the 
accused.  But  this  supposition  cannot  impair  his  legal  right  to  secure 
his  attendance  and  to  produce  his  testimony. 
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K  the  witness,  when  produced,  should  entirely  fail  to  establish  the 
fact  relied  on,  that  circumstance  will  strengthen  the  case  of  the  State, 
will  remove  the  last  doubt  as  to  the  guilt  of  the  accused  and  the  cor- 
rect administration  of  justice  will  to  that  extent  be  enhanced. 

In  a  criminal  prosecution,  the  State  is  not  zealous  for  conviction ; 
her  only  aim  is  justice,  which  will  not  condemn  without  a  fair  and  im- 
partial hearing.  Hence  the  State  herself  tenders  her  whole  power  to 
the  accused  in  his  efforts  to  prove  his  innocence,  and  her  desire  as  well 
as  her  interest  require  that  all  facilities  be  given  to  the  accused  to  pro- 
duce all  the  testimony  which  the  nature  of  his  case  may  admit  of  or 
require.  ^ 

Counsel  for  the  defendant,  after  giving  his  order  for  witnesses  in 
manner  and  form  required  by  law  and  by  the  rules  of  the  court, 
together  with  the  written  information  of  the  place  where  the  witnesses 
resided,  as  shown  to  have  been  done  in  this  case,  and  within  a  reason- 
able time  before  the  day  fixed  for  the  trial,  knowing  that  the  witnesses 
to  be  summoned  were  residents  of,  and  were  present,  in  the  Parish,  had 
every  reason  and  every  right  in  law  to  presume  that  the  summons 
would  be  issued  as  ordered,  and  served  in  time  for  the  trial.  Hence 
his  client  cannot  suffer  for  the  laches  or  errors  of  others. 

As  we  are  thoroughly  convinced  that  through  inadvertence  of  the 
trial  judge,  the  defendant  has  been  denied  a  right  to  which  he  was 
legally  entitled,  we  are  constrained  to  overcome  our  repugnance  to 
interfere  in  such  cases  with  rulings  of  the  District  Courts,  and  to  set 
aside  the  conviction  of  this  defendant.  State  vs.  Egan^  37  Ann.  371. 
State  vs.  Bolds,  37  Ann.  310.  State  vs.  Briggs,  34  Ann.  71.  State  vs. 
Boitreaux,  31  Ann.  189. 

Under  these  views,  the  discussion  of  the  other  complaints  urged  by 
his  counsel  is  entirely  obviated. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  appealed  from  annulled  and 
reversed }  and  it  is  ordered  that  the  case  be  remanded  for  further  pro- 
ceedings according  to  law. 

*  This  case  haTing  heeu  incorrectly  printed  at  page  151  of  this  volume,  is  repablished 
for  the  purpose  of  rectification  of  the  typographical  errors.    Rbpobteb. 
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An  action  brought  ander  the  provisionB  of  a  special  statute  is  D«t 
Decessarily  petitory  or  possessory.    It  may  be  sui  generis. 

Morgan  vs.  Nagodish  et  alSfP,  246. 

Forced  heirs  hav^  an  action  in  redaction  of  excessive  donations,  which 
extends  not  only  against  co-heirs,  bat  even  against  strangers.  It 
includes  a  spoase.  Succession  J.  H  Moore,  p.  531. 

In  this  action  for  slander  of  title,  defendant,  by  setting  np  title  in 
himself,  converts  it  into  a  petitory  in  which  he  mast  be  treated  as 
plaintiff  carrying  tbe  harden  of  clearly  establishing  his  claim. 

Plaintift  showing  a  title  derived  from  the  undisputed  owner  in  1851, 
cannot  be  ousted  by  defendant,  who  claims  under  a  judicial  sale 
made  in  a  proceeding  in  rem  in  1852,  without  clearly  proving  that 
the  sale  and  proceeding  were  of  a  character  to  operate  a  valid 
divestiture  of  the  property,  particularly  when  the  judicial  sale  was 
not  followed  by  possession,  and  when  the  property  bad  never  been 
assessed  or  taxed  in  his  name  or  those  of  his  authors,  but  had,  for 
a  long  period,  been  assessed  in  the  name  of  plaintiff's  authors,  and 
had  been  possessed  and  valuably  improved  by  plaintiff  without 
notice  of  defendant's  claim,  Sully  vs.  Spearing,  p.  558. 

ADMINISTRATORS. 

There  can  be  no  valid  appointment  of  an  administrator  unless  such  an 
appointment  is  made  under  the  authority  of  an  order  therefor^ 
signed  either  by  the  judge  or  the  clerk.  Letters  of  administration 
issued  in  the  absence  of  such  an  order  are  null  and  void. 

Mrs.  Wirtt  et  als.,  vs.  Fintdrd,  p.  233. 

An  administrator  is  entitled  to  credit  for  moneys  paid  out  for  tbe 
repair  or  preservation  of  plantation  buildings  and  machinery,  alsa 
for  insurance  on  gin- house,  though  the  policy  issued  in  the  name 
of  the  factor  or  commission  merchant  for  the  estate. 

A  daughter  of  the  intestate,  who  occupies  with  her  minor  children  a 
plantation  dwelling-house  should  not  be  charged  rent,  where  she 
has  not  contracted  to  do  so,  and  where  the  building  is  not  needed 
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for  the  administrator  or  a  tenant  and  is  not  required  for  the  calti- 
vation  of  the  plantation. 

Where  an  administrator  has  conducted  planting  operations  and  a  mer- 
cantile business  on  account  of  the  succession,  and  two  of  the 
legal  heirs  have  agreed  that  their  shares  in  the  succession  shall  be 
responsible  for  the  debts  contracted  by  the  administrator  for  this 
unauthorized  cultivation  of  the  succession  plantation,  they  do  not 
bind  themselves  personally  for  the  debts,  nor  are  their  shares 
liable  for  more  than  a  tliird  of  the  debts.  Nor  are  the  heirs  com  - 
mitted  by  such  agreement  to  correctness  of  the  account  and 
estopped  from  disputing  it.  Nor  will  a  judgment  decreeing  the 
^ability  of  such  shares  for  the  debt  be  held  as  rea  judicata  against 
their  right  to  dispute  it,  or  show  its  payment  or  extinguishment. 

Where  the  administrator  has  employed  competent  and  experienced 
attorneys,  who  are  fully  capable  alone  to  perform  , every  service 
required  ot  them  pertaining  to  the  regular  and  usual  administra- 
tion of  the  succession,  he  is  not  authorized  to  employ  at  the 
expense  of  the  succession  other  attorneys,  whose  services  are 
directed  mainly  to  the  enforcement  of  a  large  claim  against  the 
succession  in  favor  of  a  firm  of  which  the  administrator  is  a 
member.    Their  fee  is  not  a  proper  charge  against  the  succession. 

The  entire  commissions  of  an  administrator  of  a  large  succession  are 
not  properly  exigible  before  the  administration  is  terminated. 
Prior  to  this  his  commissions  on  sums  received  and  distributed 
should  be  paid,  and  his  rights  as  to  the  residue  reserved  for  his 
final  account.  He  is  entitled  to  commissions  on  the  rentals  of  the 
plantation,  though  leased  by  himself. 

Succession  of  Sparrow,  p,  484. 

ADOPTION. 

An  act  of  adoption  executed  since  1872,  before  a  notary  public,  by 
husband  and  wife,  with  the  consent  ot  the  widowed  mother  of  the 
child,  is  valid,  though  not  authorized  by  judicial  sanction. 

The  Act  ot  1872,  No.  31,  providing  for  the  manner  of  adopting  children, 
dispenses  with  the  judicial  permission,  previously  required  by  the 
Act  of  1865,  No.  48.    A  notarial  act  is  the  only  act  now  reqniied. 

Succession  of  J.  Volmer^p,  593. 

AFFREIGHTMENT. 

A  contract  of  affreightment  by  charter  party  is  valid  when  made  by 
parol,  and  when  terminable  at  the  will  of  the  charterer. 

There  are  two  kinds  of  contract  of  affreightment  by  charter  party.. 
The  first  is  where  the  owner  agrees  to  carry  a  cargo  which  the 
charterer  agrees  to  provide.    The  second  is   the  contract  of  the 
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instant  case,  that  is  to  say,  where  there  is  an  entire  surrender  by 
the  owner  of  the  vessel  to  the  charterer,  who  hires  the  vessel  as 
one  hires  a  house,  takes  her  empty,  and  provides  the  officers,  crew, 
provisions,  etc. 

In  such  a  contract,  the  charterer  is  substituted  in  the  place  of  the 
owner,  and  becomes  owner  for  tho  voyage,  or  owner  pro  hoc  vice. 
Here,  therefore,  the  charterer  and  not  the  general  owner  is  liable 
for  materials  and  supplies. 

In  an  action  on  account  against  the  alleged  owner  of  a  ship  for  mate- 
rials and  supplies  faruislied  the  vessel,  under  the  general  issue  the 
defendant  may  prove  a  charter,  party  sltowing  a  demise  of  the 
ship  to  the  charterer  during  the  time  covered  by  the  account. 
Reaffirming  R.  R.  Co.  vs.  Heme,  2  Ann.  127. 

G.  A.  Fish  dc  Go.  vs.  M.  H.  Sullivan,  p.  193. 

ALIMONY. 

A  child  who  has  furnished  alimony  and  thus  maintained  an  ascendant 
in  need  is  not  entitled  to  recover  the  value  thereof  froin  the  latter's 
insolvent  succession.  Having  paid  a  debt,  he  cannot  claim  to  be  a 
creditor.  A  transfer  of  his  claim  conveys  no  right  which  he  did 
not  possess.  Succession  of  Guidry,  p.  671, 

APPEAL. 

Where  the  minutes  of  the  court  show  that  the  motion  for  the  appeal' 
and  the  order  thereon  granting  the  appeal  were  made  in  open 
court,  parol  evidence  is  inadmissible,  in  the  absence  of  any  aver- 
ment of  fraud  or  error,  to  contradict  the  record.  The  record  is 
conclusive. 

Mechanics  and  Traders'"  Insurance  Go.  vs,  Levi  et  al.,p.  135. 

Acquiescence  by  appellant  in  the  judgment  appealed  from  defeats  the 
right  of  appeal. 

Thus,  in  a  contest  between  the  bishop  of  a  diocese  and  a  board  of 
church  wardens,  involving  the  right  claimed  by  the  latter,  denied 
by  the  former,  of  administering  the  temporal  affairs  of  a  church, 
in  which  the  legal  existence  of  the  corporation  represented  by  the 
board  is  the  main  issue  in  the  cause  acts  of  the  bishop  by  which 
he  recognizes  the  authority  of  such  board  and  deals  witli  theni  as 
such  touching  the  administration  of  the  chuTch,  after  rendition  of 
the  judgment  complained  of,  will  be  fatal  tjo  his  right  of  appeal. 
Board  of  Church  Wardens  vs.  Bishop  et  al.,p.  201. 

IJjOider  thQ  rules  of  the  Ciyil  District  Court  an  injunction  proceeding 
against  the  execution  of  a  judgment  is  filed  and  treated  as  part  of 
the  suit  in  which  the  judgment  enjoined  was  rendered.    In  such  a 
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case,  after  jadgmeot  rendered  in  the  injunction  proceeding,  where 
neither  appeal  requires  any  bond  except  for  costs,  appeals  from 
both  jadgments  may  be  well  taken  under  one  order  and  one  bond 
fixed  by  the  couit.    30  Ann.  801 ;  36  Ann.  1)63. 
Inaccuracies  in  an  order  or  bond  of  appeal  in  describing  the  judgments 
appealed  from  will  not  invalidate  the  appeal  if  the  description 
contains  statements  sufficient  to  identify  the  judgments  referred  to^ 
People's  Brewing  Co.  vs.  John  BcMnger  et  aL,  p,  277. 
An  order  granting  to  an  appellant  additional  delay  for  filing  his  tran 
sciipt  after  the  return  day,  inadvertently,  in  contravention  of  the 
rule  of  the  Code  of  Practice  (Art.  883),  will  be  rescinded  by  the 
Supreme  Court  on  its  own  motion,  and  cannot  save  the  appeal. 
Such  an  order,  obtained  on  the  fourth  judicial  day  after  the  return 
day,  is  an  absolute  nullity.    In  making  motions  for  extension  of 
the  return  day,  appellants  must  be  careful  to  be  within  the  plain 
requisites  of  the  law,  or  else  they  will  eventually  be  deprived  of 
any  relief  granted  inadvertently. 
A  proceeding  filed  by  the  appellant  in  the  appellate  tribunal  on  the 
last  day  of  grace,  stating  the  cause  not  under  his  control  by  which 
he  was  prevented  from  filing  his  transcript  in*time,  but  which  con- 
tains no  prayer  for  an  extension,  cannot  avail  him. 
Joseph  Holz  vs,  Louie  Fishel  et  aL    Edward  O,  Palmer  vs.  Thonuts  Duffy ^ 
sheriffs  et  aL    (Consolidated.)  p.  294. 

Judgment  having  been  contradictorily  rendered  in  a  contest  between 
two  applicants  for  the  appointment  of  an  administrator,  and  the 
unsuccessful*  party  having  thereafter  joined  issue  on  the  merits 
with  the  successful  party  in  a  suit  instituted  by  him  as  adminis- 
trator of  the  succcBsion,  this  cannot  be  considered  and  treated  as 
such  an  acquiescence  in  said  jud£(ment  as  would  prevent  a  subse-- 
quent  appeal  therefrom.  Succession  ofLamm^p.  312. 

When  a  party,  charged  with  violating  a  parish  ordinance  inflicting  a 
a  fine  for  certain  prohibited  acts,  appears  and  files  a  plea  or  de- 
murrer admitting  the  act  but  setting  up  the  nullity  of  the  ordi- 
nance, the  case  involves  a  contestation  as  to  constitutionality  or 
legality  of  a  fine  or  penalty  imposed,  and  is  appealable  to  this 
Court. 

The  State  and  police  jury  having  both  joined  in  the  appeal,  and  the 
defendant  being  duly  cited,  all  proper  parties  are  certainly  before 
us  and  even  if  the  joinder  of  appellants  was  unnecessary,  it  ob- 
viates all  ground  of  objection  to  absence  of  parties  which  is  nidged 
in  the  motion.  Qiate  and  Police  Jury  vs,  Isabel,  p.  340. 
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Neither  the  State  nor  the  city  of  New  Orleane  can  be  veqaired  to  give 
an  appeal  bond.    The  State  Tax  Collector  and  the  Board  of  As- 
sesBorB  are  St^te  functionaries,  and  their  appeal  is  the  appeal  of 
the  State,  and  no  bond  is  necessary  to  perfect  it. 
Merchants^  Mulval  Insurance  Co.  vb.  Board  of  A$9es8ors,p.  371. 

Under  the  terms  of  Section  1  of  Act  11  of  1875,  the  Board  of  Liqaida- 
tion  is  prohibited  from  issuing  bonds  of  the  State  in  lien  of  its 
outstanding  obligations,  beuring  date  antecedent  to  its  passage, 
until  the  legality  and  validity  of  same  had  been  first  determined 
and  established  by  tinal  decreet  of  this  Court. 

Necessarily,  the  duty  of  the  plaintiff  was  to  prosecute  an  appeal  to  this 
Court,  in  order  to  obtain  such  .final  decree,  notwithstanding  there 
was  a  judgment  in  his  favor  in  the  lower  court. 

Jardetvs,  Board  of  Liquidation,  p.  379. 

Inaccuracies  in  a  motion  of  appeal,  in  the  bond  and  in  the  certificate 
of  the  clerk,  amounting  at  most  to  clerical  errors,  are  not  suffi- 
cient to  justify  the  dismissal  of  an  appeal,  if  the  proceedings  are 
otherwise  sufficient  to  identify  the  appeal  with  the  judgment 
complained  of,  with  legal  certainty. 

The  rights  of  litigants  cannot  be  j<3opardized  by  slight  inaccuracies  of 
•   their' council,  or  by  the  incompetency  of  clerks. 

Pasley  vs.  McConnell,  p.  609. 

Where  a  devolutive  appeal  is  taken  from  an  alternative  judgment 
which  directs  the  defendant  to  do  a  certain  thing  within  a  .fixed 
delay^  and  in  default  thereof,  inflicts  a  more  onerous  penalty,  exe- 
cution of  the  first  alternative  ander  protest,  and  with  reservation 
of  lights  of  appeal,  is  not  such  voluntary  acquiescence  as  destroys 
the  appeal.  Colvin  vs.  Woodward,  p.  627. 

The  Supreme  Court  has  no  jurisdiction  over  a  controversy  in  which 
the  matter  in  dispute  is  the  nullity  or  validity  of  a  judgment  ren- 
1   dercd  for  less  than  the  lower  limit  of  its  appellate  jurisdiction. 

Aq  appellee  who  has  represented  to  this  Court  that  a  case  was  not 
within  its  jurisdiction  and  the  court  has  acted  on  that  representa- 
tion by  dismiHsing  the  appeal ;  who  subsequently  acquiesces  in  this 
judgment  and  voluntarily  permits,  without  any  objection,  the  Cir- 
cuit Court  to  hear  and  determine  the  same  case }  who  afterwards 
applies  for  a  prohibition  to  this  Court  to  arrest  the  execution  of 
the  judgment  of  the  latter  court,  but  is  denied  the  same,  and  who 
sues  to  annul  the  judgment,  surely  cannot  be  heard  any  longer  to 
set  up  want  of  jurisdiction  ratione  fnateriee  in  the  court  rendering 
the  judgment.  Singer  vs.  McQuire,  sheriff  et  al,,p,  638. 
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Where  the  jadge  a  quo  properly  dismigses  a  aait  for  ingnfficiency  of 
evideDce  to  egtabligb  plaintiff'g  demand,  and  the  defeodantg  agk 
that  it  be  affirmed,  the  jadgment  will  not  be  digtarbed. 

Laperle  Bickard  et  al,  vs.  Jean  B.  Bergeron  et  aLyp,  717. 

Under  the  congtruction  placed  in  jurigprudence  on  the  provisiong  of 
Article  318  of  the  Code  of  Practice,  Rule  29  of  the  Civil  Digtrict 
Conrt  of  the  Parigh  of  Orleang,  which  provideg  that  appealg  from^ 
city  courtg  magt  be  filed  before  the  expiration  of  the  tenth  day 
after  the  bond  of  appeal  hag  been  filed  in  the  City  Coart,  magt  be 
congtrued  go  ag  to  exclude  in  the  computation  of  the  time,  the  day 
'  on  whicli  the  bond  hag  been  filed  ag  well  ag  the  day  on  which  the 
trangcript  wag  required  to  be  filed  in  the  appellate  court,  under 
the  rule. 

There  ie  no  perceptible  or  sabgtantial  difference  between  Rule  29  of 
the  Ciyil  Digtrict  Court  and  Section  2093  of  the  Reviged  Statutes- 
of  1870.  In  dealing  with  ruleg  of  practice  the  Supreme  Court  will 
follow  judicial  precedentg,  with  a  view  to  the  uniformity  of  gucb 
ruleg.  TAe  State  ex  rel,  Solari  vs.  Judge,  p.  793. 

A  Judgment  or  decr«e  appointing  a  provigional-gyndic,  in  an  ingol- 
vency  proceeding,  cannot  be  gugpengively  appealed  from.  It  mu&t 
be  executed,  although  an  appeal  wag  granted  from  it  and  waa  per- 
fected. TJie  State  ex  rel.  Levy  dk  Son  vs.  Judge,  p.  818. 

When  an  injunction  gait  ig  diamisged  and  the  injanction  disgolved 
without  damages,  a  bond  for  cogts  is  all  that  the  plaintiff  and  ap- 
pellant can  be  required  to  furnish  to  entitle  him  to  the  appeals 

When  the  injanction  bond  has  been  fixed  at  an  amount  not  sufficient 
to  cover  probable  damageg,  the  bond  for  appeal  cannot  be  in- 
creaged  go  as  to  make  up  the  deficiency.  Injanction  and  appeal 
bondg  are  digtinct  obligationg,  each  conditioned  for  different  par- 
pogeg. 

It  ig  necessary,  in  order  to  ascertain  the  amount  of  a  suspensive  ap- 
peal bond,  to  consider  what  would  be  the  effect  of  the  judgment 
of  the  appellate  court. 

The  State  ex  rel.  Oain  et  al.  vs.  Judge,  p.  841. 

In  furtherance  of  the  ends  of  jugtice,  a  case  will  be  remanded  to  enable 
a  plaintiff  to  amend  go  ag  to  set  forth  more  explicitly  his  cause  of 
action.  Pasley  vs.  MeOonnell,  p.  609. 

ASSESSMENT. 

Sec.  13  of  Act  96  of  1882,  which  provides  for  the  filing  by  each  tax* 
payer  of  a  list  of  hig  property,  to  be  delivered  to  the  assessor,  ia- 
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Dot  maDdatory.  It  provides  do  penalty  for  non-compliaDce,  and 
caDDot  produce  the  efifect  of  Bhntting  out  the  taxpayer  from  all 
relief,  owing  to  bis  omission. 

It  is  unnecessary  to  adduce  evidence  to  justify  an  assessment  appa- 
rently legally  made.  It  stands  until  it  is  sfaown  to  be  erron-- 
eous  by  satisfactory  proof. 

Assessors  ought  not  to  permit  assessments  to  be  made  by  others.^ 
Their  sworn  daty  is  to  value  the  property  themselves. 

The  rule  is  well  settled  as  regards  corporations,  that  they  are  liable  to 
assessment  only  for  the  ezee«s  of  the  market  value  of  their  capital 
stock  over  and  above  that  of  its  tangible  property  otherwise  as- 
sessed and  taxed. 

Satisfactory  proof  that  an  assessment  of  the  taxable  property  of  a  cor- 
poration is  unwarranted  and  exeestiive,  justifies  a  reduction  to  a 
rrasonttble  amount. 

In$urance  Oampany  v$.  Board  o/Asseigora  et  ah^p.  371. 

ATTORNEY  AT  LAW. 

Sections  128  and  2897  of  the  Revised  Statutes  confer  no  privilege  upoD 
real  estate  in  favor  of  Attorney's  at  Law  for  their  professional  fees 
is  •bteining.  judgment  maintaining  the  title  and  possession  of 
defendants  in  a  petitory  action. 

The  moment  such  a  judgment  becouies  final  its  object  is  attained,  and 
nothing  remains  to  which  a  privilege  could  attach. 

M€chanie$  and  Traders^  Insuranee  Co.  V8.  Levi  et  ab.,  p,  135. 

BILL  OP  EXCEPTION. 

A  bill  of  exceptions  is  only  necessary  for  the  purpose  of  disclosing  to 

the  appellate  court  ^vhat  the  judge's  ruling  was,  and  the  grounds 

of  objection  thereto.    If  they  appear  of  record,  the  right  of  th» 

•  party  excepting  is  fully  preserved  without  the  retention  of  a  bill 

The  State  ex  rel.  Sehlater  vs.  Judge,  p.  809. 

BILLS  AND  NOTES. 

A  note  secured  by  mortgage,  issued  by  a  planter  to  the  order  of  his 
merchant,  to  make  good  all  advances  for  the  working  of  a  planta- 
tion, although  receiv*)d  as  ''oollatbral  security,"  may  be  sued 
on,  directly  by  the  latter,  for  the  exact  amount  of  the  advances,— 
as  a  pledgee  coald  do. 

In  the  absence  of  proof  of  want  of  consideration,  and  in  the  presence 
of  evidence  showing  that  che  advances  have  been  made,  payment 
of  the  note  may  be  enforced  by  the  seizure  and  sale  of  the  mort- 
gaged property. 

John  Ohaffe  <&  Sons  vs,  Mrs.  Mary  F.  Whitfield,  p.  631. 
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WlieD  a  planter  executes  big  notes,  and  discoants  them  with  bis  factor, 
wbo  places  tboir  proceeds  to  his  credit  on  account,  tlie  same  may 
be  sued  upon  via  ordinaria  by  the  latter,  the  right  being  reserved 
the  former  to  prove  a  want  or  failure  of  consideration  therefor. 

P.  Q.  Gilbert  vs.  David  Seiss^p.  667. 

BOARD  OP  LIQUIDATION. 

Undf  r  the  terms  of  Section  1  of  Act  11  of  1875,  the  Board  of  Liquida- 
tion is  prohibited  from  issuing  bonds  of  the  State  in  lieu  of  its  out- 
standing obligations,  bearing  date  antecedent  to  its  passage,  until 
the  legality  and  validity  of  game  had  been  first  determined  and 
established  by  final  decree  of  this  Court. 

Necessarily,  the  duty  of  the  plaintiff  was  to  prosecute  an  appeal  to  this 
Court,  in  order  to  obtain  such  final  decree,  notwithstanding  there 
was  judgment  in  his  favor  in  the  lower  court. 

Alfred  Jardet  vs.  Board  of  Liquidation,  p.  379. 

The  premium  bond  plan  included  all  the  bonded  debt  of  the  city  of 
New  Orleans  of  date  antecedent  to  the  adoption  of  the  premium 
bond  net  in  1876 ;  but  it  did  not  include  any  part  of  the  city's 
floating  debt. 

Act  58  of  1882  included  all  of  the  city's  bonded  debt,  other  than  that 
which  liad  been  funded  into  premium  bonds. 

Act  31  of  1876  and  58  of  1882  operate  as  contracts  between  the  city 
and  her  bonded  creilitors,  and  Were  based  upon  adequatis  consid- 
eration. 

The  surplus  of  the  premium  bond  tax  beyond  the  requirements  of  hold- 
er^', other  than  the  city,  received  its  destination  to  the  retirement 
of  outstanding  bonds,  not  funded  iuto  premium  bonds  by  the 
terms  of  the  premium  bond  act  in  1876,  antecedent  to  the  adoption 
of  the  Constitution  of  1879,  and  this  covenant  was  but  re-af- 
firmied  and  re- announced  in  Act  58  of  1882. 

There  is  a  conflict  between  the  provisious  of-  Section  4  of  Act  67  of 
J 884  and  that  of  Section  7  of  Act  58  of  1882,  both  of  them  having 
the  common  object  of  dedicating  to  two  different  classes  of  city 
debts  the  surplus  of  the  premium  bond  tax. 

The  State  ex  rel,  Samuel  Wood  vs.  Board  of  Liquidation  of  the  Oity  Debt, 
p.  398. 

CAUSE  OF  ACTION. 

A  petition  in  which  is  demanded  by  a  vendee  reimbursement  by  the 
vendor  of  taxes  paid  >iince  sale,  which  existed  anterior  tliereto,  and 
damages  sustained  by  him  in  a  loss  occasioned  by  a  private  dispo- 
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sition  of  the  property,  states  a  cause  of  action  as  to  the  former, 
bat  Dot  as  to  the  latter. 

^nit  for  reimbarsement  of  taxes  paid  is  a  personal  action  only,  pre- 
scribed by  ten  years. 

tin  snch  a  sait  no  allegation  of  eviction  is  necessary,  as  a  «tne  qua  non 
for  the  discliarge  of  the  taxes  encambering  the  property  acquired, 
it  is  only  necessary  to  allege  the  existence  and  discharge  of  same. 
X.  D.  Sandidge  vs.  Turner  Hunt,  p.  766- 

'CERTIORARI  AND  PROHIBITION.  ,^   . 

Under  an  ordinance  of  the  city  of  Baton  Ronge  the  owner  of  a  dog  was 
ordered  by  the  mayor  of  the  city  to  produce  th^  animal  at  his 
office  that  it  might  be  killed.  The  dog  was  brought  to  the  mayor^s 
office  in  compliance  with  the  order,  but  the  killing  was  prevented 
by  an  injunction  from  a  competent  court.  Thereupon,  the  owner 
of  the  dog  was  sentenced  to  imprisonment  in  the  parish  jail  for 
twenty  days.  Held,  that  the  sentence  was  null  and  the  action  of 
the  mayor  arbitrary  and  oppreesive. 

^tate  ex  rel.  J,  Schroeder  vs.  Mayor  of  the  City  of  Baton  Ba^ge,  p,  209. 

In  order  to  invoke  the  exercise  of  the  supervisory  jurisdiction  of  this 
Court  under  the  writs  of  certiorari  and  pronibition,  relator  must 
establish  one  of  three  things,  viz:  Ist.  That  the  proceedings  are 
iniected  with  some  frigid  irregularity;  or  2d.  That  the  jurisdic- 
tion of  the  cause  did  not  belong  to  the  6oart  which  assumed  it,  but 
to  a  different  court;  or  dd.  That  the  cause  is  of  a  nature  jurisdic- 
tion of  which  is  denied  to  any  court,  because  not  within  the  limits 
of  judicial  power. 

Constitutional  executive  officers  arc  not  exempt  from  judicial  author- 
ity to  compel  them  tp  perform  specific  duties  imposed  upon  them 
by  law. 

-Officers  charged  with  the  conduct  of  elections  and  with  the  ascertain- 
ment and  promulgation  of  the  results  thereof,  may  be  compelled 
by  mandamus  proceedings  to  perform  specific  ministerial  duties 
imposed  on  them  by  law. 

^here  the  statute  requires  the  registrar  to  appoint  commissioners  ten 
'days,  and  to  publish  them  six  days,  before  the  election,  if  he  has 
violated  his  legal  duty  in  the  selection  of  such  commissioners,  par- 
ties interested  are  not  precluded  from  judicial  remedy  because  he 
has  so  acted.  They  could  not  proceed  before  he  had  acted,  and  if 
•  denied  the  right  to  proceed  afterward  this  would  be  a  complete 
denial  of  right.    The  object  of  the  law  in  requiring  action  a  cer- 
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taio  time  before  the  electioD  was  to  afford  ao  opportnnity  to  cor- 
rect any  violatiou  of  daty  which  he  might  commit. 

The  questioDB  as  to  whether  the  law  imposed  the  daty  alleged,  w>)etbei^ 
the  duty  was  ministerial  or  discretionary  in  its  character,  ao€l 
whether  the  defendant  had  violatc'd  his  duty,  are  mixed  qoestiona^ 
of  law  and  fact  belonging  exclusively  to  the  merits  of  the  canse 
and  constituting,  indeed,  the  entire  merits  thereof,  and  the*  court 
being  seized  with  jurisdiction  of  the  case  was  necessarily  invested 
with  ftill  power  to  consider  and  determine  them.  Mere  error  In 
the  judgment,  even  if  it  ezisr^,  could  only  be  corrected  by  as  io 
the  exercise  of  a  jurisdiction  purely  appellate^  and  ean  form  no 
foandation  for  iuTokiai^  our  supervisory  jurisdiction. 

Tlu  State  ex  rel.  I.  W.  Patton,  regieter^  vs.  Judgej  p.  393. 

The  Supreme  Court  will  not  interfere  with  ioferior  courts  in  caaea  of^ 
contempt,  when  it  is  found  that  such  courts  exercised  a  jarisdic- 
tion  vested  in  tkem,  that  the  decree  rendered  was  a  proper  exer- 
cise of  judicial  powei,  and  that  disobedience  of  such  order  waa- 
punishable  as  a  contempt. 

In  such  cases  it  has  no  concern  with  the  question  wtmtber  tbe  «6^ 
charged  was  or  not  committed,  or  did  or  not  constitute  a  con- 
tempt, and  will  not  review  the  facts  on  which  the  lower  court 
acted  to  punish  for  contempt. 

Tl^e  8iaU  ex  rel.  Barthei  vs.  Judge,  p.  434. 

CITY  OF  NEW  ORLEANS. 

It  is  the  duty  of  the  City  Council,  as  soon  as  it  is  practicable,  to  adopt- 
some  plan  for  draining  the  entire  area  of  the  city  of  New  Oiieana^ 
and  keeping  it  free  from  rain,  river  and  storm  water;  but  the  ex- 
pense of  such  a  system  of  drainage  must  be  provided  for  by  a  local 
assessment  imposed  on  the  property  drained. 

It  is  also  made  the  duty  of  the  Council  to  maintain  the  cleanliness  and 
health  of  the  city,  and  to  this  end  they  are  required  to  adopt  so  mo- 
efficient  mode  of  draining  the  streets,  and  of  keeping  them  opeo- 
and  free  from  obstructions,  and  of  keeping  the  canals  clean  and  in 
good  repair.    But  the  expense  of  the  same  must  be  raised  by  ad 
valorem  taxation. 

One  involves  a  question  of  local  improvement  and  assessment,  and  the 
other  of  the  exercise  of  the  police  power  in  the  administration  of 
city  affairs.  Davies  vs.  Oity  of  New  Orleans,  p.  806. 

COLLATION. 

An  heir,  to  whom  slaves  have  been  donated,  is  bound  to  collate  the 
value  of  the  same,  althougb  slavery  was  subsequently  abolished. 
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The  circumstance  that  no  act  of  donation  was  executed  at  the  time 
will  not  relieve  the  heir  from  the  obligation  of  collating,  where  the 
donation  is  admitted  by  saoh  heir  and  no  one  disputes  his  title,  and 
the  slaves,  at  the  opening  of  the  succession  of  the  donor,  were  not 
returned  as  its  property,  but  were  retained  by  the  donee. 

Collation  takes  place  in  all  cases  in  which  the  donation  was  not  made 
horapart,  or  as  an  extra  advantage,  or  part. 

Payments  made  by  a  father  and  tutor  to  the  husband  of  his  daughter 
will  not  be  considered  as  donations  subject  to  collation,  where  it 
appears  that,  at  the  settlement  of  a  succession  in  which  the 
daughter  was  an  heiress,  the  father  and  tutor  retained  in  his  pos- 
session the  hereditary  share  of  that  daughter,  then  a  minor  under 
his  tutorship,  such  share  nearing  the  amounts  paid  the  husband^ 
the  difference  being  easily  accounted  for. 

Succession  of  J,  BaUe,  p.  334 

COMMUNITY  OP  ACQUETS  AND  GAINS. 

When  both  parties  to  a  marriage  declared  null  are  shown  to  have  been 
in  good  faith,  such  marriage  will  have  its  civil  effects  as  relates  to 
the  parties,  and  among  such  effects  will  be  included  the  legal 
community  partnership  of  acquets  and  gains  whioh  results  accord- 
ipg  to  law  from  a  legal  marriage. 

The  community  will  be  dissolved  by  the  judgment  which  declares  the 
Dulity  of  the  marriage ;  and  its  liquidation  must  be  effected  as 
would  be  the  case  with  a  community  dissolved  by  the  death  of  one 
of  the  spouses 

In  such  a  case  the  property  purchased  by  the  husband  from  the  time 
of  the  putative  marriage,  and  remaining  in  his  ownership  at  the 
date  of  the  declared  nulity  of  the  marriage  will  be  treated  aa 
belonging  to  the  community. 

But  being  the  head  and  master  of  the  community,  the  husband  owes 

no  account  of  the  proceeds  of  any  community  property  whijch  he 

-  may  have  sold  or  otherwise  disposed  of,  or  for  rents  and  revennea 

realized  by  him  from  property  belonging  to  the  community,  during 

the  existence  thereof. 

An  action  by  a  woman  for  her  share  in  a  community  alleged  to  result 
from  a  lawful  marriage  will  not  sustain  the  plea  of  res  adjudicata 
to  an  action  by  the  same  person  against  the  same  defendant,  for 
the  settlement  of  a  community  alleged  to  have  resulted  from  a 
marriage  declared  null,  between  the  parties.  The  cause  of  action 
is  not  the  same  in  the  two  suits. 

Kate  McCaffrey  vs.  John  IT,  Benson,  p,  10. 
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Under  Art.  6^  of  the  CoDstitatioD,  the  terra  of  an  officer  appointed  by 
the  governor  daring  the  recess  of  the  Senate,  cannot  extend  beyond 
the  end  of  the  next  ensaijpg  session  of  the  legislature  ;  and  where 
the  same  name  is  sabseqaently  sent  to  the  Senate  aud  confirmed 
and  a  new  commission  is  issued,  the  latter  iS;  a  distinct  appoint- 
ment and  requires  a  new  bond.      State  V8,  PoweU^  et  aU,,p,  242. 

Because  a  letailer  of  spiritual  liquors  has  paid  his  license  he  does  not 
become,  on  that  account,  exempt  from  the  operation  and  effect  of 
a  police  r$)gulation,  thereafter  ordaided  by  tlie  police  jury,  in  so 
far  as  hiB  subsequent  act  in  violation  thereof  is  concerned. 

An  ordinance  passed  and  promulgated,  subsequent  to  the  issuance  of 
a  license  to  a  retailer  of  spirituous  liquors,  denouncing  a  penalty 
of  fine  against  its  violation,  by  such  person  as  shall  keep  his  saloon 
open  after  10  o'clock  p.  m  ,  is  not  amenable  to  the  charge  of  being 
an  ex jpo9t/ac^o,  or  retroactive  law,  unless  the  act  sought  to  be 
punished  was  committed  antecedent  to  its  p^sage. 

The.  State  of  Louisiana  and  tite  Police  Jury  of  tlie  Parish  of  Jefferson  vs, 
W,  J,  Isabel,  p.  340. 

A  collateral  inquiry  into  the  legality  of  a  tax  levy,  or  assessment  appa- 
rently legal  and  valid  on   its  face,  cannot  be  entertained   in   an 
injunction  suit  against  the  tax-collector  alone,  and  after    the 
levying  or  assessing  ofiicer^  have  hecon^e  functus  officio. 
Such  aii  inquiry  may  be  gone  into  aud  determined  in   such  a  suit  in 
case  the  levy  or  assessment  is  void  on  its  face,  or  made  iu   plain 
violation  of  some  ftrovision.of  the  constitution  or  law. 
Mrs,  Varina  B,  Gaithcr  vs.  T,  R,  Oreen,  Tax  Collector,  et  al,  p,  862. 
Any  posterior  \avf  which  has  for  its  object  to  confer  on  such  creditors 
as  originally  possessed  no  contract  rights  tlie  prerogatives  of  those 
"   who  had,  and  thereby  infringes  the  latter,  is  amenable  to  the 
objection  of  impaiiiug  the  obligation  of  protected  contracts. 

The  State  ex  rel.  Wood  vs,  Boaid  oj  Liquidation^  p,  393. 

The  right  conferred  on  the  Gas  Light  Company  by  its  charter,  to  lay 
mains  in  the  streets  of  New  Orleans,  does  not  imply  that  of  erecting 
lamp  posts  (it  the  corners  of  such  streets  and  of  retaining  them 
there  indefinitely,  when  it  does  not  furnish  the  city  with  gas^  and 
there. exists  no  contract  between  it  and  the  city  to  that  effect. 
The  right  granted  by  the  city  to  a  party  to  erect  towers  or  supports  to 
1      carry  wires  and  cable  for  electric  purposes  and  to  remove  obstruc- 
tions to  such  erections,  cannot  ha  contradicted  by  one  who  does 
.  not  claim  a  concurrent  right. 
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Tbe  city  of  New  OrleaDs,  in  the  exercise  of  its  police  power,  has  the 
right  of  removing  sach  obstructions  for  public  convenience  and 
benefit,  and  may  delegate  such  power. 

New  Orleans  Gaslight  Co.  vs.  M.  J,  Bart,  p.  474. 

CONTESTED  ELECTION  CASES. 

The  Constitution  of  the  .State  makes  each  house  of  the  General  Assem- 
bly the  sole  judge  of  the  qnaliflcationp,  election  and  return  of  its 
members.  Consequently,  the  district  courts  are  iRrithout  jurisdic- 
tion to  determine  contested  elections  touching  the  right  to  seats 
or  membership  in  the  Legislature. 

Nor  have  they  tlie  powt>r  to  take  depositions  of  witnesses  relating  to 
such  contest,  nor  the  authority  to  cause  the-ballot  boxes  to  be 
produced  in  court  and  the  seals  placed  thereon  by  the  comnnission- 
ers  of  election,  to  remove  the  boxes  and  have  the  ballots  recounted. 

Judges  can  exercise  other  than  strictly  judicial  powers.  They  cannot 
combine  with  such  powers  those  that  properly  pertain  only  to  the 
duties  of  a  commissioner  to  examine  witnesses  and  take  in  writing 
their  depositions  for  the  purpose  of  forwarding  them  to  another 
tribunal.  The  State  ex  rel,  0''Donnell  vs.  Judges,  p.  598. 

CONTRACTS. 

When  manufacturers  oblige  themselves  to  furnish  machinery  to  a 
planter  first-class  material  and  workmanship  and  free  from  dama- 
ging defects,  and  guarantee  the  work  for  one  year,  and  that  same 
shall  be  erected  in  their  shops,  as  far  as  practicable,  in  order  that 
the  planter  or  his  engineer,  may  inspect  the  same  liefore  their  ^^e- 
livery  on  board  of  steamboat  at  the  port  of  New  Orleans,  for  ship- 
ment to  him,  and  on  due  aotifloation  he  makes  the  inspection,  and 
thereafter  receives  and  uses  said  machinery,  the  burden  of  proof 
is  on  defendant  to  establish  the  following  facts,  viz  : 

Ist.  That  the  workmanship  and  material  were  not  of  first-class ; 
but,  on  the  contrary,  same  were  affected  with  damaging  defects ; 

2d.  To  reconcile  his  apparent,  and  implied  acceptance  of  the  mill  and 
machinery,  resulting  from  his  iiqe  of  same  in  bearing  off  his  crops, 
with  his  claim  that  some  were  in  many  essential  particulars  defec- 
tive, both  as  to  workmanship,  and  material  ; 

3d.  To  establish  by  clear,  and  satisfactory  evidence  that  the  mill  and 
machinery  had  received  /'/atr  usage'^  at  his  hands,  otherwise  he 
cannot  defeat  his  contract  to  pay  the  price. 

4th.  Holding  under  such  a  contract  a  large  and  valuable  property, 
the  defendant  not  having  the  estabTished  the  c<mdiiion8  precedent. 
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18  not  entitled  to  delay  proceediDgt  for  the  purpose  of  having 
beard  the  evidebce  of  liia  witnesBes  as  to  tbe  quantum  of  damages. 
Whitnky  Iron  Works  Co.  V8,  Reuse,  p.  Jl2. 

Wbere  tbe  caase  of  tlie  contract  soai^ht  to  bo  enforced  is  unlawful  and 
opposed  to  good  morals  and  pnblic  policy  there  is  no  right  of 
action  in  tbe  courts,  for  either  party  suing  through  i\to  enforce  it. 

But,  after  tbe  reprobated  transaction  has  become  an  accomplished  fact, 
neither  party  can  legally  interpose  such  illegality  or  turfeitnde  as 
a  defense. 

An  instrument  cannot  be  rejected  and  disregarded  as  not  evidencing  a 
compromise  because  it  does  not  contain  the  formal  words  "for  pre. 
venting  or  putting  an  end  to  a  law  suit."  Under  our  system  of 
practice  nothing  is  sacramental,  as  a  matter  of  form,  unless  made 
BO  by  statute. 

The  disproportion  of  the  amount  received  as  compared  with  that  of  the 
amount  demanded,  is  no  cause  for  tlie  rescission  of  the  transac- 
tion otherwise  valid,  and  same  cannot- be  explained  or  disclosed 
by  parol  evidence 

Error,  fraud  or  the  like  must  be  formally  averred  against  it  and  proved, 
to  avoid  it.  0.  G.  Antoine  vs.  D.  D.  Smith,  et  aU.,  p,  560. 

A  contract  which  sets  forth  two  distinct  considerations,  for  two  differ- 
ent objects,  altboagh  for  one  main  purpose  only,  is  legally  divisa- 
ble,  and  will  be  maintained  as  valid  in  part,  notwithstanding  the 
other  part  be  absolutely  void,  as  prohibited  by  law. 

Mary  E.-  Glaze,  wife,  et  als.,  vs.Duson,  sheriff,  et  a/«.,  p,  692. 

CORPORATIONS. 

The  stockholders  of  a  corporation,  in  the  name  of  which  property  has 
been  bought  on  credit,  cannot  form  a  new  corporation  in  which 
their  interests  arc  the  same  as  in  the  old  and  based  on  no  new  con- 
sideration, atd  by  transferring  the  property  to  the  new  corpora- 
tion escape  liability  to  the  vendor  aud  creditors  at  least  to  the 
value  of  the  property. 

The  board  of  directors  of  a  corporation  have  the  general  right  to  apply 
its  property  to  the  payment  of  its  debts;  and  a  majority  of  stock- 
holders present,  at  a  meeting  regulaily  convened,  with  due  notice 
for  the  purpose,  have  the  right  to  ratify  such  action  and  dissolve 
the  corporation. 

But  where  such  action  is  had  through  the  influence  of  the  pre8id,ent  of 
the  corporation,  and  where  the  debf;  to  wliich  the  property  is  ap- 
plied is  one  for  which  he  is  primarily  liable,  and  especially  when 
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he  has  sobgeqaeotly  acquired  the  property,  aoch  ciicumcitanceB 
subject  hig  action  to  severe  scrutiny  and  require  of  him  proof  that 

•  he  acted  with  candor  and  fair  dealing  for  the  interest  of  ttie  cor- 

.  poratipn  and  without  any  taint  of  selfish  motive. 

"The  above  test  is  applied  to  the  action  of  Hoi  brook,  the  assignor  of 
defendants,  and  it  is  found  to  stand  the  ordeal. 

Hancock  V8,  Holbyook,p,  53. 

9^arol  evidence,  in  a  collateral  action,  cannot  be  received  to  contradict 
the  records  of  a  public  corporation,  which  are  required  by  law  to 
be  kept  in  writing,  or  to  show  a  mistake  in  the  matters  therein 
recorded. 

if  such  record  be  false,  and  the  corporation  will  not  correct  it,  a  party 
interest.ed  may,  by  mandamus,  compel  it  to  make  correction  so 
that  it  may  conform  to  the  truth. 

Oaither  vs.  Green,  tax  collector ,  et  aL^p,  362. 

The  legal  efifect  of  the  consolidation  of  two  corporations  under  tlie  pro- 
visions of  Act  No.  157  of  1874,  is  a  perfect  amalgamation  which 
terminates  the  existence  of  the  consolidating  companies  as  sepa- 
rate autonomies  and  operates  the  creation  of  a  new  one,  thus  con* 
centrating  in  one  corporation,  the  members,  the  property  and  the 
capital  stock  of  both. 

The  consolidated  corporation  not  only  assumes  duties  and  obligations 
similar  to  those  of  the  former  corporations,  but  it  will  be  held  on 
the  yery  identical  liabilities  and  obligations  incurred  by  either  ot 
the  former  companies. 

Hence,  under  the  amalgamation  effected  between  the  New  Orleans  Gas 
Light  Company  and  the  Crescent  City  Gas  Light  Company,  the 
obligation  imposed  by  the  Legislature  on  the  former  company  lo 
furnish  gas,  free  of  charge,  to  the  Charity  Hospital,  adheres  to 
the  new  or  consolidated  company,  without  reference  to  the  term 
or  duration  of  the  charter  of  said  company  as  previously 
composed. 

Ihard  of  Administrators  of  the  Charity  Hospital  of  Nexo  Orleans  vs.  New 
Orleans  Gas  Light  Company,  p.  362. 

Under  the  Constitution  and  laws  of  the  State  of  Louisiana,  the  city  of 
New  Orleans  is  clothed  with  full  and  exclusive  power  to  grant 
franchises  for  the  construction  and  operation  of  passenger  street 
railways,  by  steara  or  horse  power,  within  her  corporate  limits, 
i  including  the  right  of  regulating  the  rates  of  fare  to  be  exacted  by 
«aid  corporations  for  the  transportation  of  pas$enger8. 
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The  city's  discretion  in  regulation  sacb  matters  is  Dot  subject  to  judi- 
cial control  or  iuterfereLce,  ifnless  arbitrarily  or  anlawfally  exer- 
cised. 

B,  B.  Forman  rs.  New  Orleans  d  Carrollton  B.  B,  Co.,  p.  446. 

Under  the  provisions  of  Act  No.  16  of  1875,  the  city  of  New  Orleans  is- 
required  to  pay  certain  officers  and  members  of  the  Metropolitan 
police,  and  has  do  right  to  deduct  disbursements  from  the  taxe» 
collected  for  that  institution  for  the  paymeut  of  such  parties  for 
iiervices  reudered  subsequeut  to  the  law. 

The  city  of  New  Orleans  is  not  liable  for  taxes  collected  for  that  force 
by  defaultiDg  sheriffs,  simply  because  it  allowed  them  privilegea 
for  accelerating  the  paymeDt  of  such  and  her  own  taxes  from  de«- 
lioqueuts. 

K.  F,  Earriaonf  receiver,  vs.  City  of  New  Orleans fp,  509. 

The  fact  that  by  the  charter  of  a  mutual  benefit  association  a  particu- 
lar method  of  notice  of  assessments  falliog  due  is  declared  to  be 
sufflcieot  aDd  binding  on  all  membero,  does  not  exempt  the 
corporation  from  the  operation  of  the  principles  of  equitable 
estoppel  which  apply  to  all  other  persons  natural  or  juridical. 

Forfeitures  are  not  favored  by  the  law  ;  and  in  cases  of  insurance^ 
where  the  compauy  has  pursued  a  course  of  cooduct  which  leada 
the  iosnred  honestly  to  believe  that,  by  conforming  thereto,  hi» 
rights  will  be  protected,  the  company  will  be  estopped  from  claim- 
ing a  forfeiture,  although  incurred  under  the  letter  of  the  contract 

Hence,  though  the  charter  provides  only  for  notice  by  posting,  yet  if 
the  company  adopts  the  practice  of  always  sending  written  notice 
by  mail  to  a  particular  class  of  members  of  assessments  due,  and 
if  on  a  particular  occasioo  it  failed  to  send  such  notice,  and  if  the 
failure  to  pay  was  solely  due  to  the  want  of  notice,  and  if,  as  aooo 
as  informed,  payment  was  teodered,  the  company  is  estopped  from 
claiming  the  forfeiture. 

Upon  a  review  of  the  evidence,  the  facts  of  the  uniform  custom  to  send, 
notices,  and  of  the  failure  to  send  it  in  the  particular  case  in  which 
default  occurred,  that  this  was  the  sole  cause  of  non-payment  and 
that  payment  was  offered  as  soon  as  knowledge  was  obtained,  are 
found  established. 

Ounther  et  al.  vs.  Mutual  Aid  AmooiaUon,  p,  776. 

An  original  stockholder  who  signs  without  qualification  a  subscription 
for  new  stock  to  increase  the  original  stock,  is  not  entitled  to 
cancellation  of  his  subscription  and  no  repetition  for  the  amount 
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paid  ioy  on  the  grouod  that  all  the  new  shares  were  not  sabscribed 

for. 
In  the  absence  of  any  stipulation  or  limitation   to  the  contrary,  his 

subsciiption  is  not  contingent  or  dependent  npon  the  taking  of  all 

the  shares,  but  is  absolute  and  binds  him  accordingly.  , 

Oermania  Savings  Bank  vs.  Peuser,  p.  796. 
COSTS. 

The  State  as  a  sovereign,  owes  no  costs  in  litigation  before  her  own 
courts,  even  when  cast  in  a  civil  suit.  State  vs.  Richard  Taylor^ 
33  Ann.  1272  j  State  vs.  Miles  Taylor,  34  Ann.  978, 

Succession  of  Kate  Totensend,  p.  66. 

CRIMINAL  LAW. 

APPEAL. 

An  appeal  in  a  criminal  case  will  not  be  dismissed  where  the  tran- 
script is  filed  within  three  days  after  the  return  day. 

To  admit  of  proof  a  cause  or  causes  suspending  prescription  pleaded  in 
bar  of  the  prosecution,  such  cause  or  causes  must  be  averred  in 
the  indictment. 

Wheire  a  party  is  prosecuted  under  an  indictment  for  murder  and  con- 
victed of  manslaughter  and  the  judgment  is  arrested  because  on 
the  face  of  the  indictment  a  prosecution  for  man  slaughter  is  barred 
.  by  prescription,  the  case  cannot  be  remanded  to  enable  the  prose- 
cuting officer  to  amend  the  indictment  by  averring  facts  showing 
a  suspension  of  prescription. 

And  where  it  appears  that  the  accused  is  protected  by  prescription 
from  prosecution  under  a  new  indictment  for  manslaughter,  the 
proseeution  mnst  teiminate  and  the  accused  be  discharged. 

When  a  party  has  been  indicted^ for  murder  and  convicted  of  man- 
slaughter, he  stands  acquitted  of  murder  and  can  never  be  tried 
again  for  that  offense.  TJie  State  vs.  Christaval  Joseph,  p.  5. 

An  appeal  made  returnable  on  the  suggestion  of  the  appellant  at  an 
improper  place  and  at  an  improper  time,  will  be  dismissed. 

State  vs.  John  Cloud,  p,  618. 

An  iqppeal  made  returnable  on  the  suggestion  of  the  appellant  at  an 
improper  place  and  at  an  improper  time,  will  be  dismissed. 

State  vs,  MarUn  Granger^  p.  6 J  9. 

ADJOURNMENT. 

Ufidet  the  provisions  of  Section  1984  of  the  Revised  Statutes  of  1870  a 
distriot  judge  has  the  discretionary  power  to  adjourn,  by  a  written 
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order  to  the  sheriff,  a  regular  term  of  the  court,  to  any  day  preced- 
ing the  next  regular  session,  as  he  thinks  proper;  and  to  require 

the  attendance  of  jurors  accordingly. 

State  vs.  Pat  Pate,  p.  748. 

ATTORNEYS  AT  LAW. 

The  conduct  of  counsel  who  bring  up  appeals  in  criminal  cases,  and 
give  no  further  attention  thereto,  is  to  be  deprecated. 

State  V8.  Adams,  et  als,y  p.  213. 

BAIL. 

A  person  indicted  for  a  capital  offense  is  not  entitled  to  bail  on  the 
ground  that  his  case  has  been  continued  at  the  instance  of  the 
State,  if  it  appears  tliat  the  only  effect  of  such  continpance  is  to 
postpone  the  trial  to  the  next  month  after  the  date  for  which  the 
trial  had  been  fixed. 

An  indictment  for  a  capital  offense  affords  sufficient  presumption  of 
the  guilt  of  the  accused  to  remove  him  from  the  right  to  bail  under 
the  provisions  of  Article  9  of  the  constitution. 

State  ex  reL,  Bice  vs,  Butler,  Criminal  Sheriff,  p.  3. 

BOND. 

The  surety  on  an  appearance  bond  furnished  when  the  accused  was  in 
custody,  and  by  which  he  was  released  is  estopped  from  subse- 
quently alleging  irregularities  or  other  defects  of  form  in  the  con- 
fection of  the  bond.  State  vs,  Hendricks,,  et  als. ,  p,  719. 

CHAR6K. 

The  refusal  of  the  judge  in  a  trial  for  murder  to  charge  the  jury  that 
under  the  laws  of  Louisiana,  *4n  all  trials  for  murder  the  jury 
may  find  a  verdict  of  manslaughter,"  in  accordance  with  Section 
785  Revised  Statutes  of  1870,  is  a  fatal  error,  which  will  vitiatd  the 
verdict  found  against  the  accused,  and  entitle  him  to  a  new  trial. 

State  vs,  Henry  Brmcn,  et,  ah,  p,  725. 

!Nor  can  the  judge  be  required  to  give  as  a  charge  the  legal  maxim 
falsus  in  unx>,  falsus  in  omnibus. 

State  vs,  Adolphus  Banks,  et  al,,p,  736. 

It  is  not  proper  for  the  trial  judge  to  charge  that,  if  one  witness  swears 
positively  to  the  occurrence  of  a  certain  fact,  and  other  witnesses, 
who  had  equal  facilities  of  witnessing  it,  swear  that,  if  same  had 
occurred  they  would  have  seen  it,  the  latter  must  prevail.  It  is 
necessary  that  the  court  should  charge,  in  addition,  that  such  wit- 
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nesseB  exercised  sad)  ficilities  and  testified  that  no  sach  occarrence 
happened,  in  order  that  their  evidence  should  preponderate. 

State  V8.  Gilbert  Borsey,  p.  739.* 

coKtinuanck. 
To  entitle  an  accused  to  a  continuance  on  the  ground  of  the  absence 
of  a  witness,  he  must  show  due  diligence  to  procure  the  testimony^ 
and  the  continuance  was  properly  refused  where  no  subpoena  was 
issued  for  the  witness  until  the  case  was  called  for  trial,  althongh 
the  witness  resided  in  the  town  or  city  where  the  court  was  held. 

State  V8,  VenableSf  p.  215. 

The  constitutional  provision  which  guarantees  to  an  accused  the  right 
to  compulsory  process  is  not  a  dead  letter,  and  must  be  enforced. 

Under  a  x^roper  showing  for  a  continuance,  on  the  ground  of  the  ab- 
sence of  a  material  witness,  the  trial  must  be  postponed. 
•  Sufficient  assistance  must  be  afforded  an  accused  to  procure  his  wit- 
nesses.   When  it  does  not  clearly  appear  that  such  was  given  him 
in  a  capital  case,  the  accused  is  entitled  to  the  benefit  of  the  doubt. 

State  V8.  Adamy  p,  745. 

In  all  criminal  prosecutions  it  is  the  desire,  and  to  the  interest  of  the 
State,  tbat  all  reasonable  facilities  be  extended  to  the  accused 
in  the  preparation  of  his  defense. 

Hence,  the  accused  is  not  responsible  for  the  error  committed  by  the 
clerk  in  issuing  subpoenas  to  witnesses  for  the  defense,  if  it  appears 
that  the  order  for  such  witnessea  had  been  given  in  a  proper  man- 
ner by  the  accused  or  his  counsel,  and  that  the  witnesses  they 
ordered  are  residents  of  the  parish. 

A  party  accused,  who  discovers  on  the  day  fixed  for  his  trial  that  a 
material  and  important  witness  ordered  b^  him  and  by  whom 
alone  he  could  establish  a  facb  important  or  indispensable  to  his 
defense,  had  not  been  summoned,  becanse  the  given  name  of  the 
witness  had  been  by  error  of  the  clerk  changed  into  another  name, 
in  making  out  the  summons,  is  legally  entitled  to  a  continuance 
on  proper  showing  for  the  purpose  of  procuring  the  attendance  of 
such  witness.  For  making  the  discovery  on  the  day  of  trial  only 
he  cannot  be  charged  with  want  of  due  diligetice. 

State  vs.  Landry  Thomas,  p,S60. 

DISTRICT  ATTOnNEY. 

The  state  attorney  is  the  representative  of  the  public  and  the  legal 
adviser  of  the  grand  jury,  who  have  a  right  to  call  upon  him  for 


884  INDEX. 

CRIMPNAL  J^AW— Continued. 

advice  od  qnestioDs  of  law  aod  procedare.  Althoagh  he  baa  no> 
right  to  iofluence  or  direct  them  in  their  findiog,  or  express  auy 
»  opinion  on  questions  of  fact,  lie  may  assist  them  in  their  labors. 
Sarely,  his  telling  witnesses  to  state  to  the  jary  all  they  know  i» 
no  improper  interference.  State  vs.  Joseph  Adam^  p.  745. 

EVIDENCE. 

When  the  accused  has  made  several  distinct  confessions  at  different 
times,  the  State  cannot  be  required  to  prove  that  the  first  confes- 
sion was  obtained  without  threats,  violence  or  undue  influence 
before  interrogating  tl^e  witnesses  as  to  other  confessions. 

The  State  cannot  be  controlled  in  the  order  of  introducing  these  con- 
fessions in  evidence. 

State  vs.  Washington  and  Brown,  p.  669. 

When  conspiracy  has  once  been  proved,  in  the  opinion  of  the  trial 
judge,  evidence  of  the  acts  and  declarations  of  one  of  the  con- 
spirators in  the  prosecution  of  the  common  design  is  admissible 
against  all  others.    Affirming  State  vs.  Ford,  37  Ann.  443. 

An  accomplice  jointly  accused  with  other  persons,  but  not  on  trial,  and 
discharged  under  a  nolle  prosequiy  is  a  legal  or  competent  witness; 
the  fact  of  his  being  an  accomplice  can  affect  only  his  credibility, 
of  which  the  jury  are  the  sole  judges.    Hence  the  trial  judge  can- 

'  not  be  required  to  instruct  the  jury  to  discredit  his  testimony 
unless  corroborated  by  nnim peached  evidence. 

State  vs.  Adolphus  Banks  et  a!.,  p.  786. 

While,  as  a  general  rule,  nncommunicated  threats  are  not  admissible, 
yet  where  communicated  threats,  followed  by  subsequent  attack 
and  difficulty  leading  to  a  killing  have  been  proved,  evidence  oi 
other  threats  made  between  the  communicated  ones  and  the  as- 
saalt  may  be  received  as  corroborating  the  evidence  as  to  the  com- 
municated threats,  as  indicating  their  meaning  and  seriousness, 
as  characterizing  the  purpose  of  the  assault,  as  throwing  light 
upon  the  acts  of  deceased  in  connection  therewith  and  as  estab- 
lishing the  reality  of  the  danger  under  apprehension  of  which  de- 
fendant may  have  acted.  State  vs.  Henry  WUliamSfp.  168. 

The  competency  of  objected  testimony  cannot  be  determined,  if  the 
complaint  is  first  made  when  the  statement  of  witness  is  reiter- 
ated. Having  been  once  received  without  objection,  it  cannot  be 
thereafter  recalled.  State  vs.  Monroe  Holmes,  p.  170. 

In  a  criminal  trial  of  two  parties,  jointly  indicted  for  the  same  offense, 
the  testimony  of  the  wife  of  one  of  them  is  admissible  for  or 
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agaiDst  the  other,  under  instnictionB  from  the  trial  judge  to  the 
jury  to  restrict  such  testimony  to  the  case  of  the  other  defendant. 

In  a  criminal  trial  of  two  parties,  jointly  indicted,  where  conspiracy 
has  been  proven,  in  the  opinion  of  the  trial  judge,  the  declara- 
tions of  one  of  the  conspirators,  although  madn  in  the  absence  of 
the  other,  are  admissible  against  all  the  defendants. 

State  V8.  W.  B.  Adams  et  al,  p.  213. 

In  criminal  cases  the  cross-examination  of  a  witness  must  be  confined 
to  the  matters  stated  by  him  in  his  direct  examination,  or  closely 
connected  therewith. 

Where,  in  a  prosecution  for  murder,  it  was  proved  that  the  accused 
went  into  the  room  where  the  killing  occurred  with  a  drawn  pis- 
tol, he  (the  accused)  may  be  asked,  when  on  the  stand  as  a  wit- 
ness, what  his  intention  was  at  the  time  he  entered  the  room. 

Where;  upon  the  trial,  there  was  testimony  to  the  effect  that  the 
killing  was  accidental,  the  trial  judge  is  not  justified  in  refusing 
to  charge  the  jury  on  the  subject  of  accidental  killing,  and  of 
negligence  or  non-negligence  connected  therewith  upon  the  ground 
that  he  did  not  believe  the  evidence.  State  vs.  Tucker,  38  Ann. 
536,  reaflSrmed.  State  vs.  Geo.  C.  Wright,  p.  589. 

EXCEPTIONS. 

In  considering  bills  of  exception  which  contain  conflicting  racitals  by 
counsel  and  by  the  trial  judge,  the  Supreme  Court  will  be  guided 
by  the  statements  made  by  the  judge. 

State  vs.  Jessie  Young,  p.  483. 

A  ruling  of  the  trial  judge  cannot  be  reversed,  unless  the  bill  of  ex- 
ceptions makes  such  showing  of  the  facts  and  circumstances  as 
will  enable  tliis  Court  to  decide  that  he  erred. 

State  vs.  ThomoiS  Tiernan.  p.  525. 

FOKGKRY. 

A  writing  of  the  following  tenor:  "Prime  Wingard,  507 1,  cot.  T.  T.  P,'' 
IB  such  in  form  as  to  be  apparently  of  some  legal  efficacy,  and  may 
serve  as  a  basis  for  a  prosecution  for  forgery,  uttering,  etc. 

State  vs.  Primus  Wingard,  p.  733. 

GRAND  JCRY. 

Under  the  effect  of  such  an  order  the  first  day  of  the  actual  session 
becomes  the  first  day  of  the  regular  jury  term  for  that  month, 
within  the  contemplation  of  Section  6  of  Act  44  of  1877,  requiring 
that  the  Grand  Jury  be  drawn  on  the  first  day  of  the  regular  term. 
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A  Grand  Jury  thus  drawn  is  a  legal  body,  and  a  motion  to  quash  an 
iudictment  presented  by  that  body,  on  the  ground  of  illegality  in 
the  organization  thereof,  cannot  prevail. 

State  V8,  Pat  Fate,  p.  748. 

INDICTMENT. 

In  order  to  justify  the  admission  of  proof  to  show  in  what  the  forgery- 
consists,  it  was  unnecessary  to  make  specific  averment  to  that  end 
in  the  indictment.  State  vs.  Primus  Wingardp,  733. 

If,  in  a  criminal  case,  it  appears  from  the  whole  tenor  of  the  proceed- 
ings, that  an  indictment  against  several  persons  therein  charged 
jointly  with  an  offense,  properly  endorsed  as  against  **  A  and  als^' 
was  presented  in  open  court  by  the  grand  jury,  the  fact  that,  in 
his  minutes  of  the  day  the  clerk  erroneously  copied  the  title  so  as 
to  make  it  read  as  against  '^  A  '^  only,  cannot  vitiate  the  proceed- 
ings. State  vs.  Adolphus  Banks  et  als.,  p.  736. 

A  description  in  an  indictment  for  larceny  of  the  property  stolen,  as- 

'*Bome  bottled  beer,  of  the  value  of  two  dollars  and  fifty  cents,"  is 

insuflBcient,  and  being  a  matter  of  substance,  a  motion  in  arrest  of 

judgment  will  be  sustained. 

State  vs.  Robert  Hoyer,  p.  744. 

Under  the  effect  of  such  an  order  the  first  day  of  the  actual  session 
becomes  the  first  day  of  the  regular  jury  term  for  that  month, 
within  the  contemplation  of  Sec.  6  of  Act  44  of  1877,  requiring  that 
the  Grand  Jury  be  drawn  of  the  first  day  of  the  regular  term. 

A  Grand  Jury  thus  drawn  is  a  legal  body,  and  a  motion  to  quash  an 
indictment  presented  by  that  body,  on  the  ground  of  illegality  in 
the  organization  thereof,  cannot  prevail. 

State  vs.  Pat  Pate,  p.  748, 

An  information  charging  a  statutory  offense  is  sufficient,  if  in  the  terrn^ 
of  the  statute.  State  vs.  Monroe  Holmes,  p.  170. 

JUDGMENT. 

A  motion  in  arrest  of  judgment  should  concisely  state  the  defects  com  - 
plained  of  as  being  patent  upon  the  face  of  the  record. 

State  vs.  Gilbert  Borsey,p.  739. 

JURISDICTION. 

The  Supreme  Court  has  no  concern  with  the  evidence  adduced  before 
the  jury  touching  the  innocence  or  guilt  of  the  accused.  It  deala 
with  questions  of  law  only,  \^hen  presented  in  proper  shape. 

State  vs.  Joshua  Perkins,  p.  210. 
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JUBY. 

The  right  of  a  person  accused  of  a  crime,  that  is  triable  uDder  Act  85 
of  1880,  by  a  jury  of  five,  to  peremptorily  challenge  six  jurors,  wa» 
decided  in  State  vs.  Everage,  33  Ann.  1^0,  adversely  to  the  de- 
fendant's pretensions,  and  correctly.  That  decision  is  therefore 
affirmed.  State  vs.  Peter  JDemoucliet,  p,  205. 

When  a  party  is  indicted  and  notice  of  the  venire  list  is  served  on  him^ 
and  the  indictment  is  afterward  nolle  prossed  and  an  information 
is  filed  against  the  accused  at  the  same  term  of  court  charging  the 
same  offense,  it  is  not  necessary  to  again  serve  a  copy  of  the  venire 
on  the  accused. 

State  vs.  Cyriaque  Washington  and  Cleophile  Brown,  p.  069. 

An  objection  to  the  effect  that  the  names  of  persons  who  are  summoned 
as  tales  jurors  were  not.  written  on  ballots  and  placed  in  the  venire 
box  and  drawn  therefrom,  but  that  same  were  called  from  a  list 
that  was  made  out  and  furnished  to  the  counsel  by  the  sheriff,  wilt 
not  prevail  in  case  it  appears  that  the  entire  list  was  exhausted 
before  the  panel  was  completed. 

The  expression  of  opinion  which  disqualifies  a  juror  is  a  fixed,  delibe- 
rate  and  determhved  one,  and  which  will  not  yield  to  evidence. 

An  objection  that  a  juror  held  a  whispered  conversation  with  a  person 
not  connected  with  the  court,  and  in  the  presence  of  the  judge- 
and  tho  defendant's  counsel,  cannot  %vail  the  accused  as  a  disqual- 
ification of  the  Juror.  He  had  the  opportunity  of  requesting  the 
judge  .to  discharge  the  jury,  and  did  not,  and  his  complaint  comes 
too  late,  after  he  has  enjoyed  the  opportunity  of  an  acquittal. 

As  a  rule  it  is  safer  to  exclude  spirituous  liquors  entirely  from  the  use 
of  the  jury  in  a  capita)  case,  yet  if  the  proof  shows  that  no  injuri- 
ous consequences  followed  from  its  use,  no  ground  is  furnished  for 

'        the  allowance  of  a  new  trial.  State  vs.  Gilbert  Dorsey,  p.  739. 

It  is  not  misconduct  on  the  part  of  a  jury  to  procure  and  read  law- 
books after  they  have  concluded  their  deliberations,  and  decided 
upon  their  verdict,  although  it  has  not  been  formally  rendered  in- 
open  court.  State  vs.  Ulhert  Wilson,  p.  751. 

NEW  TRIAL. 

An  accused  cannot  be  allowed,  in  a  motion  for  a  new   trial,  to   urge 
surprise  at  the  reception  of  certain  testimony   during  the  trial, 
when  he,  at  the  time,  soui^ht  for  no  relief.    His  omission  implies  a 
.   waiver  of  what  right  he  may  have  had  on  that  score. 
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The  abseDce  of  a  witness  affords  |io  ground  for  a  continuaDce  or  new 
trial,  when  it  appears  that  the  testimony  would  be  hearsay,  and  if 
admitted,  would  have  been  merely  contradictory  in  part,  with  a 
tendency  to  impeach  the  credibility  of  witnesses  on  the  trial. 

State  V8.  Joshua  Perkins,  p.  210. 

Motions  for  new  trials  are  left  largely  to  the  discretion  of  the  trial 
judge,  and  unless  the  record  makes  it  apparent  that  his  discretion 
has  been  unwisely  or  arbitrarily  exercis^'d,  his  rulings  thereon 
will  not  be  disturbed.  State  vs.  Abe  Venable8,p,  215. 

PEBJURT. 

To  constitute  perjury,  it  is  essential  that  the  false  swearing  should 
have  been  committed  with  respect  to  some  matter  over  which  the 
Court  had  jurisdiction. 

So  where  the  alleged  false  oath  was  taken  before  a  justice  of  the 
peace,  and  the  oath  administered  by  him  in  an  examination  by  or 
before  such  justice  in  a  prosecution  for  burglary,  such  false 
swearing  could  not  be  peijury,  bf cause  for  such  a  crime,  and 
others  punishable  with  death  or  imprisonment  at  hard  labor,  a 
justice  of  the  peace  in  the  country  parishes  is  without  jurisdiction 
to  conduct  such  examination.  This  proceeding  is  exclusively, 
committed  by  law  to  the  district  judge,  and  he  cannot  delegate  his 
anth<)rity  to  a  justice  of  the  peace.  Where  the  false  swearing  is 
not^  peijury,  a  charge  of  subornation  of  peijury  cannot  be  based 
upon  it.  State  vs,  John  Jfyw&«r/y,  p.  460. 

SENTENCE. 

When  an  accused  person  is  charged  in  seperate  counts  with  burglary 
and  larceny  and  he  confesses  himself  '*guilty  as  charged,"  it  is 
competent  for  the  judge  to  sentence  him  to  one  term  of  imprison- 
ment for  the  commission  of  burglary,  and  to  another  term  for  the 
commission  of  the  larceny — the  latter  to  begin  at  the  expiration  of 
the  former.  State  vs.  Ca^ar  Bobinson,p,  730. 

VERDICT. 

Under  the  provisions  of  Section  1056  R.  8.  on  the  trial  on  a  charge  of 
larceny,  the  jury,  if  the  facts  'varrant  it,  can  return  a  verdict 
against  the  defendant,  ''not  guilty  of  larceny  but  guilty  of  embezzle* 
ment."  Such  a  verdict  is  not  in  conflict  with  Articles  5  and  8  of 
the  Constitution  of  1879. 

State  vs,  Solomon  WUUams,  Jr.,  p,  732. 
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Because  iDartificial  expressioos  and  words  are  employed  in  framiDg  a 
▼erdict  by  the  jury,  the  same  will  not  be  annulled  and  set  aside,  if 
same  are  sufficient  in  terms  to  reasonably  convey  the  idea  intended. 

The  rule  idem  sonans  is  applicable. 

State  vs.  Mbert  Wilson,  p.  751. 

To  a  charge  of  shooting  with  intent  to  commit  murder,  a  verdict  re- 
turning guilty  of  an  assault  witii  a  dangerous  weapoo,  is  not 
responsive. 

State  V8,  Louis  AUen,  p.  199. 

A  verdict  may  be  legally  rendered,  received  and  recorded,  where  the 
accused  voluntarily  leaves  the  court  room  and  fails  to  appear  after 
the  sheriff's  proclamation  to  come  and  hear  the  verdict  about  to 
be  rendered.  He  cannot  be  permitted  to  take  advantage  of  his 
own  wrong  to  defeat  the  ends  of  justice. 

State  V8,  Joshua  Perkins,  p,  210. 

The  crime  of  shooting  with  intent  to  murder  while  hfing  in  wait,  de- 
nounced by  Sec.  790,  R.  S.,  and  that  of  shooting  with  intent  to 
murder,  without  the  circumstance  of  lying  in  wait,  denounced  by 
Sec.  791,  not  only  belong  to  the  same  generic  class,  but  every 
'  element  of  the  lesser  offense  is  necessarily  included  in  a  charge  of 
the  greater,  which  simply  adds  the  aggravating  circumstance  o' 
Itfing  in  wait. 

CTnder  an  indictment  for  the  mcgor,  the  prisoner  could  be  convicted  of 
the  lesser  crime,  proof  of  the  first  necessarily  involving  proof  o^ 
the  last. 

The  authorities  fully  sustain  the  right  of  the  State  to  abandon  or  enter 
a  nolle  prosequi  as  to  the  aggravated  circumstance  enlarging  the 
crime  and  to  proceed  under  the  indictment  for  the  lesser  offense 
alone. 

This  does  not  alter  or  amend  the  indictment  or  convert  it  into  an 
indictment  not  found  by  the  grand  jury.  The  minor  offense  was 
charged  in  the  bill  as  found  equally  with  the  m%)or. 

After  such  abandonment  there  was  no  necessity  of  a  new  service  of  the 
indictment. 

There  was  no  error  in  permitting  the  original  indictment  to  be  read  by 
the  jury,  with  the  accompaniment  of  the  entry  on  the  minutes 
showing  the  abandonment  of  the  aggravating  circumstance. 

The  verdict  is  to  be  construed  as  responsive  to  the  indictment  as  mod- 
ified. State  vs.  Evans,  p.  216. 
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WITNESSES. 

In  all  criminal  prosecutions  it  is  the  desire,  and  to  the  interest,  of  the- 
StSite,  that  all  reasonable  facilities  be  extended  to* the  accused  in^ 
the  preparation  of  his  defense. 

Hence,  the  accused  is  not  responsible  for  the  error  committed  by  the- 
clerk  in  issuinp^  eubpcenas  to  witnesses  for  tlie  defense,  if  it  appears- 
that  the  order  for  such  witnesses  had  been  given  iu  a  proper  man- 
ner by  the  accused  or  his  counsel,  and  that  the  witnesses  thua 
ordered  are  residents  of  the  parish. 

A  party  accused,  who  discovers  on  the  day  fixed  for  his  trial  that  a. 
material  and  important  witness,  ordered  by  him,  and  by  whonk 
aloue  lie  could  establish  a  fact  important  or  indispensable  to  his 
defense,  had  not  been  summoned,  because  the  given  name  of  the 
witness  had  been  by  error  of  the  clerk  changed  into  another  name^ 
in  making  out  the  summons,  is  legally  eniitled  to  a  continuance 
on  proper  showing,  for  the  purpose  of  procuring  the  attendance  of 
such  witness. 

For  making  the  discovery  on  the  day  of  trial  only,  he  cannot  be^ 
charged  with  want  of  due  diligence. 

State  vs.  Landry  Thomas,  p.  860. 

COURTS. 

After  the  intent  and  meaning  of  a  law  has  been  settled  by  judicial 
construction,  the  construction  becomes,  so  far  as  contract  rights- 
acquired  under  it  are  concerned,  as  much  a  part  of  the  law  a» 
text  itself,  and  a  cliange  in  the  construction  is  the  same  in  effect 
on  contracts  as  an  amendment  of  the  law,  by  means  of  a  legislative 
enactment.  Levy  vs,  Hitscke.  p,  500. 

DAMAGE. 

On  the  dissolution  of  an  injunction,  arresting  an  order  of  seizure  and 
sale,  not  a  money  judgment,  damages  cannot  be  allowed. 

Boyer  vs,  Joffrion,  sheriff  et  als,,  p,  657. 

When  two  causes  co-operate  to  produce  the  damage  resulting  from  a 
legal  injury,  the  proximate  cause  is  the  originating  and  efficient 
cause  which  sets  the  other  cause  in  motion. 

The  duty  of  care  and  of  abstaining  from  the  unlawfui  injury  or 
anofher  applies  to  the  sick,  the  weak,  the  infirm,  as  fully  as  to  the 
strong  and  healthyj  and  when  that  duty  is  violated,  the  measure 
of  damages  is  the  injury  done,  even  though  such  injury  might  not 
have  resulted  but  for  the  peculiar  physical  condition  of  the  person 
injured,  or  may  have  been  aggravated  thereby. 
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ThuB,  though  the  damage  done  to  a  child  by  an  injury  appears  to  be 
aggravated  by  a  latent  hereditary  hysterical  diathesis,  wliich  had 
never  exhibited  itself  before  the  accident  and  might  never  have 
developed  but  for  it,  the  party  in  fault  will  be  held  for  the  entire 
damage  as  the  direct  result  of  the  accident. 

Lapleine  V8  Bailroad  and  Steamship  Co., p.  661. 

Corporations  must  be  sued  at  their  domicile  for  damages  arising  from 
tlie  passive  breach  of  their  obligations,  such  as  negligence  and 
nonfeasance. 

The  law  as  expounded  in  30  Ann.  607;  33  Ann.  954;  36  Ann.  186;  3^ 
Ann.  1066,  as  to  the  interpretation  of  Sec.  9,  Art.  165,  C.  P„  re- 
affirmed. Caldwell  va,  Bailroad  Company,  p,  753. 

To  recover  damages  for  injuries  received  from  a  railroad  company,  it 
is  necessary  for  plaintiff  to  prove  that  the  accident,  in  consequence 
for  which  the  injuries  weie  received,  was  caused  by  the  negligence 
of  the  railroad  company,  and  tliat  the  plaintiff  was  not  guilty  of 
any  negligence  which  created  or  aided  in  the  accident. 

Deikman  V8.  Bailroad  and  Steamship  Co,,  p.  787. 

Passengers  crossing  a  railroad  track  at  a  station,  in  order  to  leave  or 
board  a  train  halted  for  that  purpose,  are  not  held  to  the  exercise 
of  the  same  care  and  diligence  which  are  ordinarily  exacted  from 
persons  crossing  tracks,  but  are  authorized  to  assume  that  the 
railroad  corporation  will  so  order  its  trains  that  he  will  be  safe 
from  harm  on  the  track  which  he  is  thus  invited  and  required  to 
cross  in  order  to  secure  his  passage. 

Bat  where  a  person  attempts  to  board  the  train  while  moving,  and 
after  it  has  left  the  station,  he  no  longer  acts  on  the  Invitation  or 
stands  under  the  protection  of  the  company,  and.  while  crossing 
or  occupying  the  track,  is  bound  to  use  proper  care  for  his  own 
protection. 

Evidence  discussed  and  conclusion  reacVied  that  the  injured  party  here 
was  subject  to  the  last  mentioned  rule. 

Having  thus  negligently  stood  upon  the  track  in  full  view  of  the  ap- 
proaching train,  which  rang  its  bell  and  sounded  its  whistle,  and 
having  failed  to  use  his  senses  in  his  eager  absorption  in  the  at- 
tempt to  board  a  moving  train,  iui  tself  aL  improper  and  indiscreet 
act,  ho  must  be  held  guilty  of  contributory  negligence,  which  de- 
bars recovery.  Weeks,  tutrix,  vs.  liailroad  Co.,  p.  800. 

A  railroad  company,   running  and  operating  its  road   through    the 
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BtreetB  of  a  populoag  city,  is  bound  to  observe  extraordinary  pre- 
cautions for  the  safety  of  tlie  public,  particularly  at  street  crossings. 
Where  these  precautions  are  omitted  by  the  company,  and  a  party  is 
injured  and  there  is  no  concurrent  contiibutory  negligence  on  his 
part,  the  company  will  be  held  liable. 

Curley,  HMx,  vs.  Bailroad  Oo,,  j>.  8101 

In  dealing  with  matters  of  litigation  growing  out  of  the  construction 
of  railway  law,  in  connection  with  railway  accidents,  the  Supreme 
Court  of  Louisiana  will  endeavor  to  place  its  rulings  in  line  and 
in  harmony  with  the  adjudications  of  the  Supreme  Court  of  the 
United  States,  and  of  the  courts  of  last  resort  of  the  States  of  the 
American  Union,  in  all  cases  in  which  they  do  not  conflict  with 
the  special  and  exceptional  system  of  laws  prevailing  in  Louisiana. 

In  cases  involving  the  responsibility  of  a  common  carrier,  such  as  a 
railway  company,  for  injuries  sustained  by  one  of  its  passengers, 
the  porter,  and  other  employees  of  a  Pullman  Car  Company,  form- 
ing part  of  the  railway  company's  train,  will  be  considered  as  the 
servants  and  employees  of  the  railway  company. 

Their  negligence,  or  tne  negligence  of  either  of  them,  as  to  any  mat- 
ters involving  the  safety  and  security  of  passengers,  while  being 
conveyed,  is  the  negligence  of  the  railroad  company.  Pennsylva- 
nia Company  vs.  Roy,  102  U.  S.  451;  Thorpe  vs.  N.  Y.  &  H.  IL  R. 
Co.,  76  N.  Y.  402. 

A  railway  company  is  liable  in  damages  for  a  wanton  and  malicioas 
assault  by  .one  of  its  servants  on  a  passenger.  57  Maine,  202,  God- 
dard's  case. 

A  railway  company  is  responsible  for  injuries  received  by  one  of  its 
passengers  at  the  hands  of  a  porter  of  a  sleeping  car,  forming  part 
of  the  railway  company's  train,  if  it  appears  that  said  passenger 
was  not  a  trespasser  on  the  sleeping  car. 

Williams  vs,  Pullman  Palace  Car  Co.  et  als.,p.  417. 

This  is  an  action  for  damages  occasioned  to  a  policeman  while  on  duty 
at  the  New  Oilcans  National  Bank,  in  this  city,  by  an  explosion  of 
a  part  of  the  apparatus  appertaining  to  its  electrical  installation. 

It  comes  fairly  within  the  principle  of  the  Code,  that  is  to  the  effect 
that  every  one  is  *' responsible  not  only  for  the  damage  occasioned 
by  his  otfMt  act,  but  for  that  which  id  caused  by  the  things  which  he 
had  in  his  custody"  or  control. 

Yates  vs.  Electric  Light  and  Power  Co.,  p.  467. 

A  servant  must  be  held  to  have  accepted  the  service  of  his  employer, 
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sabject  to  Buch  reasonable  riak  as  may  be  incidental  to  the  char- 
acter of  the  employment;  and  within  that  limitation  he  cannot  be 
awarded  damages  for  the  occnrrence  of  an  accident,  or  resulting 
injury. 

'An  employee  engaged  in  a  liazardous  enterprise  cannot  be  required  to 
^  give  a  laborer  a  positive  guarantee  against  danger  and  injury 
which  may  be  suilered  Irom  accidental  and  fortuitous  causes. 

A  servant,  necessarily,  assumes  the  risk  only  of  such  hazards  as  are 
apparently  incidental  to  an  employment  intelligently  undertaken; 
and  if  he  be  aware  that  proper  precautions  have  not  been  taken 
for  his  safety,  and  still  continues  the  service,  notwithstanding  the 
risk,  he  will  be  considered  as  having  assumed  the  responsibility 
of  his  own  security.  Smith  vs.  Sellars  &  Co,,  p.  527. 

The  obligations  of  a  sleeping  car  company  for  injury  to  a  stranger 
who  enters  the  car  for  the  purpose  of  asking  the  privilege  of 
washing  his  hands  and  is  there,  wantonly  and  without  provoca- 
tion, assaulted  and  beaten  by  the  porter  of  the  car,  is  not  governed 
by  the  principles  regulating  the  liability  of  common  carriers,  under 
the  contract  of  carriage,  for  like  assaul^vs  committed  by  their  ser- 
vants on  their  passengers.  The  two  cases  discriminated  and 
authorities  reviewed. 

The  obligation  of  the  company  in  sach  a  case  being  independent  of  any 
contractual  relations  is  governed  by  the  general  principle  of  the 
law  of  master  and  servant  common  to  all  systems  of  law  and  form- 
ulated in  Louisiana  Civil  Code  as  extending  to  all  'klamage  occa- 
sioned by  their  servants  in  the  exercise  of  the  functions  in  which 
they  are  employed." 

The  earlier  doctrine  that  ^'  in  general  a  master  is  liable  for  tlie  fault  of 
or  negligence  of  the  servant,  but  not  for  his  wilful  wrong  or  tres- 
pass," has  been  greatly  modified  in  modern  jurisprudence,  which 
places  the  test  of  the  master's  liability,  not  in  the  motive  of  the 
servant  or  in  the  character  of  the  wrong,  but  in  the  inquiry 
whether  the  act  done  was  something  which  his  employment  con- 
templated, and  which,  if  properly  and  lawfully  done,  would  have 
been  within  the  scope  of  his  functions. 

Tbe  facts  that  the  party  injured  was  not  a  trespasser,  but  was  lawfully 
on  defendant's  property  and  was  properly  dealing  with  defendant's 
servant  as  a  servant,  do  not  sufiSce  to  fix  defendant's  liability,  if 
the  assault  was  wanton  and  entirely  foreign  to  the  functions  com- 
mitted to  the  servant;  otherwise  a  bank,  or  a  merchant,  or  a  house- 
holder, would  be  liable  for  wanton  assaults  committed  by  their 
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clerks  or  servants  upon  customers  or  Visitors,  wliich  liability  woald 
clearly  oot  exist  unless  the  masters  were  guilty  of  fault  in  employ- 
iug  so  dangerous  a  servant. 
The  evidence  establishes  that  the  porter  offending  in  this  case  bad 
been  in  defendant's  employment  for  three  years,  and  had  always 
conducted  himself  properly  and  bore  a  good  character  f(/r  amiabil- 
ity, sobriety  and  politeness;  that  porters  are  mere  menial  servants, 
having  no  police  authority  wluitever,  and  no  connection  with  the 
enforcement  of  the  rules  of  the  service  except  to  report  violations 
of  them  to  the  conductor,  and  that  he  had  no  authority  to  use  vio- 
lence towards  any  person  for  any  purpose  whatever.  Hence,  this 
wanton  assault  was  entirely  foreign  to  the  functions  of  his  employ- 
ment, and  defendant  cannot  be  held  responsible  therefor. 

Ratification  of  an  unauthorized  and  unlawful  act  can  only  be  inferred 
from  acts  which  evince  clearly  and  unequivocally  the  intention  to 
ratify  and  not  from  acts  which  may  be  readily  and  satisfactorily 
explained  without  involving  such  intention.  In  this  case,  there 
being  no  witnesses,  and  plaintiff  and  the  porter  giving  very  differ- 
ent accounts  of  the  affair,  ratification  of  the  minconduct  imputed 
by  plaintiff  cannot  be  inferred  from  the  retention  of  the  porter, 
when  the  defendant  so  acted  because  it  honestly  believed  the  lat- 
ter and  thought  it  just  to  maiutiiin  the  status  quo  at  least  nntil 
judicial  determination  of  the  conflict.  Nor  is  the  case  affected  by 
the  fact  that  the  porter  was  criminally  convicted  of  assault  and 
battery,  when  in  such  a  trial  the  porter  was  not  heard  as  a  witness 
in  his  own  defense,  and  when  he  might  have  been  so  convicted  on 
evidence  falling  far  short  of  the  outraffe  charged  by  plaintiff*. 

Williams  vs,  Bailroad  Co.yp.  87. 

The  claim  of  the  widow  and  children  of  the  deceased  for  damages  wa» 
properly  presented  in  a  single  suit. 

It  is  indispensable  to  an  employer's  exemption  from  liability  to  his 
servants  for  the  consequence  of  risks  incurred,  that  he  should  be 
free  from  negligence.  He  must  furnish  the  servants  the  means 
and  appli<ances  which  tlie  service  requires  for  its  efficient  and  safe 
performance  J  and  if  he  fail  in  that  respect,  and  an  injury  result, 
he  is  liable  to  the  servant. 

ClairaiHj  individually  aiid  as  tutrix,  vs.  Western  Union  Tel.  Oo,,p.  178. 

At.  the  requert  of  a  customer  a  country  merchant  telegraphed  to  his 

New  Orleans  merchant  to  ship  two  barrels  of  bisulphate  of  lime, 

.   the  dispatch  being  addressed  to  291  Rampart  street.    This  street 

has  two  divisions,  known  as  North  and  South  Rampart  street,  each 
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haviu/if  a  No.  291.  The  Dame-  not  appearing  in  tlie  directory,  tbe 
defendant's  messenger  carried  the  dispatch  to  291  Nortli  Rampart, 
and  being  informed  by  the  servant  that  S.  Kahn  lived  there,  left 
tbe  dispatch  and  aocepted  the  receipt  of  the  liouseholder.  Jt 
turned  oat  that  Kahn  lived  on  South  Rampart;  the  dispatch  did 
not  reach  him  and  the  goods  were  not  sent.  Plaintiffs,  at  who&e 
request  the  country  merchant  seat  the  dispatch,  were  sugar  plant- 
ers who  required  the  bisulphate  to  save  their  cane,  which  had  been 
frosted,  and  they  sue  defendant  for  $2500  for  sugar  and  molasses 
lost.    Held: 

1.  There  was  no  privity  between  plaintiffs  and  defendant,  the  evi- 
dence showing  that  the  country  merchant  acted,  not  as  agent,  but 
as  merchant  seeking  to  supply  himself  with  goods  in  order  to  sell 
the  same  to  a  customer  at  a  profit,  and  that  the  goods,  if  shipped, 
would  have  remained  his  property  and  at  his  lisk  until  sold  to  the 
customer  at  a  price  agreed. 

'2.  The  failure  to  deliver  resulted  from  the  insufficient  and  incom- 
plete address,  and  from  no  negligence  of  defendant,  who  pursued 
the  customary  and  only  practical  method  of  conducting  its  business. 

3.  The  damages  claimed  are  too  remote  and  wanting  in  causal  con- 
nection. There  is  no  reason  why  the  default  of  a  telegrapli  com- 
pany in  delivering  an  order  for  goods  should  be  visited  with  heav- 
ier penalty  than  the  default  of  a  common  carrier  in  the  delivery  of 
goods  actually  shipped,  viz:  the  value  of  the  goods  at  the  point  of 
destination. 

Deslottes  et  aL  vs.  Baltimore  and  Ohio  Telegraph  Co.,  p,  183. 

Under  a  contract  with  reference  to  a  public  market  by  which  the  sole 
right  conveyed  by  the  city  to  the  third  person  is  the  right  to  col- 
lect and  appropriate  the  market  revenues,  the  market  remaining 
subject  to  all  the  regulations,  control  and  authority  of  the  city 
applicable  to  every  other  market,  the  thing  let  is  not  the  market- 
house,  but  only  the  privilege  or  franchise  of  receiving  the  reve- 
nues, the  market  remains  the  premises  of  the  city  and  not  of  the 
lessee,  and  the  latter  does  not  incur  the  obligations  of  a  tenant  of 
prooerty  to  keep  the  premises  safe  for  those  lawfully  entering 
thereon. 

When,  however,  a  person  has,  by  contract  with  public  authority,  as- 
sumed obligations  to  keep  a  pablic  highway  or  other  public  place 
in  repair,  he  may  be  held  liable  to  one  who  has  been  specially  in- 
jured by  reason  of  his  failure  to  perform  such  obligation^ 
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In  such  case  plaintiff  must  prove  :  1.  That  defendant  has  been  gnilty 
of  lej^al  faalt.    2.  That  snch  fanlt  was  the  caase  of  the  accidents 

When  the  evidence  fails  to  show  that  the  fault  imputed  to  the  defend- 
ant was  tlie  cause  of  the  injury,  and  makes  it  probable  that  tbe- 
injury  resulted  from  a  different  cause,  which  operated  independ- 
ently of  the  fault,  defendant  cannot  be  condemned. 

Warranty  is  a  covenant,  express  or  implied,  arising  out  of  a  contracts 
A  person  sued  for  a  quaan  offense  is  responsible  only  on  the  ground 
that  he  lias  committed  a  fault,  and  be  cannot  call  another  to  war- 
rant him  against  responsibility  for  his  own  faults. 

Weymouth  vs.  City  of  New  Orleans  and  J,  T,  AycocJc,  p.  344. 

In  this  action  for  malicious  prosecution  the  evidence  fails  to  establisb 
that  the  defendant  acted  with  malice  and  without  probable  cause^ 
which  are  essential  to  support  such  a  suit. 

Deai^mond  vs.  8t.  Ainant,  p,  374. 

In  an  action  in  a  court  of  Louisiana,  on  a  bond  of  injunction  or  for  a. 
restraining  order,  issued  in  and  by  the  order  of  a  Federal  Court  ia 
a  chancery  suit,  conditioned  to  secure  the  defendant  in  such  a  suit 
against  all  damages  which  he  may  suffer  from  the  injunction  or 
restraining  order  in  case  the  same  may  be  decided  to  have  wrong- 
fully issued,  counsel  fees  incurred  for  the  dissolution  of  feuch  an^ 
injunction  may  be  claimed  and  recovered  as  an  element  of  the- 
damages  contemplated  by  the  parties  to  the  bond. 

But  the  allowance  cannot  include  the  entire  amount  of  fees  paid  by 
the  obligee  to  his  attorney  in  the  entire  litigation,  including  th& 
issue  on  the  merits  of  the  cause. 

Aiken  et  ah  vs.  Leathers  et  oZ.,  p.  23. 

It  is  not  within  the  scope  of  the  employment  of  a  baggage- master  con- 
nected with  a  railway  train,  but  not  shown  to  have  been  put  in 
charge  of  the  same,  to  invite  or  permit  any  person  or  persons  to- 
enter  and  ride  on  a  coach  of  such  train.  Permission  given  in  sucb 
circumstances  cannot  create  the  relation  of  carrier  and  passenger 
between  the  company  and  the  person  thus  riding  on  such  car. 
The  company  is  not  liable  to  such  persons  for  injuries  which  they 
may  receive,  unless  for  negligence  or  tortious  acts  on  the  part  of 
the  company. 

A  railway  company  is  not  bound  to  the  same  degree  of  care  in  regard 
to  mere  strangers  who  are  unlawfully  upon  its  premises  that  it 
owes  to  passengers  conveyed  by  it. 

A  railway  compiuiy  is  not  liable  to  a  person,  whether  pamenger  or 
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trespasser,  who  iu  a  state  of  panic  or  fear  jamps  out  of  a  train  in 
motion,  and  is  injured  thereby,  in  the  absence  of  proof  that  such 
panic  or  fear  was  caused  or  inspired  by  word  or  act  by  an  agent 
or  employee  of  the  company. 

Beary  vs.  Railway  Company,  jp.  32. 

A  suit  for  liypothetical  damages,  not  yet  sustained  and  which  may 
never  be  suflfered,  cannot  be  countenanced. 

In  a  snit  against  the  succession  and  the  surety  of  a  notary,  to  hold 
them  liable  on  account  of  the  latter's  failure  to  register  seasonably 
an  act  of. mortgage,  another  act  having  been  in  the  meantime  re- 
corded, cannot  be  sustained  when  it  is  not  alleged  that  the  prop- 
erty has  proved  insufficient  to  pay  the  claims,  or  that  the  drawer 
of  the  note  and  the  succession  of  the  notary  are  insolvent ;  that 
the  debt  bas  not  been  paid,  in  whole  or  in  part,  and  that  injury 
ha^  been  suffered. 

It  is  not  until  such  facts  are  alleged  and  proved  and  the  dereliction  of 
dutv  by  the  notary  is  established  that  damages,  like  those  claimed, 
can  be  recovered.  Ihvyer  vs,  Woul/e  et  als.,p.  46. 

A  railroad  company  is  not  responsible  in  damages  for  ejecting  a  pas- 
senger on  the  ground  that  the  ticket  w^hich  he  tenders  for  his  fare 
had  expired  by  limitation  under  its  very  terms,  at  the  time  that  it 
-was  tendered. 

A  stipulation  in  a  ticket  sold  as  good  for  thirty  days,  that  the  pur- 
chaser shall  have  himself  identified  as  such  at  the  terminal  point 
of  his  journey,  and  that  the  ticket  shall  be  good  Mfteen  days  only 
after  date  of  identification,  is  not  illegal  or  unreasonable,  but  is 
binding  on  the  party  who  thus  contracts  with  the  company. 

A  party  suing  on  such  a  contract,  and  alleging  the  same,  will  not  be 
allowed  by  parol  to  prove  a  different  contract. 

Bamtzhi  vs,  Bailroad  Company ,  p,  4,7. 

While  courts  may  allow  even  liberal  compensatory  damages  against 
railway  companies,  in  cases  of  gross  fault  and  negligence  on  their 
part,  resulting  in  severe  injuries  to  the  passengers  whom  they 
have,  for  due  consideration,  undertaken  to  carry  safely,  those  cor- 
porations surely  are  entitled  to  protection  against  exaggerated  and 
apparently  stale  claims,  where  the  injury  received  or  damages 
suffered  is  slight  or  nominal.  In  such  instances  the  allowance 
made  ought  to  be  merely  jngt  and  reasonable. 

Maker  vs,  Bailway  Company,  p.  64. 
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DEPOSIT. 

The  depositor  becomes  tlie  ordinary  creditor  of  the  bank  unless  he- 
makes  a  dt'pusit  in  kind,  as  defined  by  the  Code.    Civil  Code,  Arts. 
■2940,  2943,  2944,  2945,  296,i,  3522}    9  La.  p.  50;    17  La.  p.  162;  lO 
Ann.  p.  342. 
Louisiana  Savings  Bank  and  Safe  Deposit  Co,,  in  Liquidation,  p.  514. 

DOMICILE. 

A  party  who  resides  in  this  State  with  the  intention  of  fixing  here  hia- 
domicile  for  an  indefinite  period  of  time  and  engages  in  active  bas- 
in ess  pursuits  for  a  number  of  years  acquires  a  domicile  ig  the 
place  in  which  he  has  thus  lived,  which  becomes  the  conjugal  dom- 
icile, if,  in  the  meantime,  he  contracts  marriage  even  in  a  foreign 
country  with  a  wife,  wJiom  he  bring)}  to  his  residence  and  who- 
lives  here  with  him  a  number  ot  years. 

The  wife  who  visits  and  sojourns  in  her  native  country  and  refases  to 
return  to  tlie  domicile  thus  established,  is  amenable  to  the  courts 
of  this  State  in  an  action  for  separation  from  bed  and  board  by  the 
husband  for  her  alleged  abandonment  of  the  conjugal  domicile. 

Larquie  vs.  Bis  Wife,  p.  457. 

DONATIONS. 

The  proviHions  of  Articles  1497  and  1533,  C.  C,  prohibiting  donations 
of  the  whole  of  one^  property  without  reserve  of  suflicient  for  sub- 
sistence, and  also  prohibiting  the  reservation  of  the  usufruct  of 
the  thing  given  by  the  donor  in  his  own  favor,  embody  rules  pe- 
culiar to  donations  inter  vivos  and  have  no  application  to  onerous 
contracts. 

The  effect  of  Art.  1526,  C.  C,  is  to  divide  onerous  and  remunerative 
donations  into  two  classes:  one  in  which  the  value  of  the  consid- 
eration, charges  and  services  id  less  than  one-half  the  value  of  the 
object  and  in  which,  therefore,  the  act  partakes  more  of  the  char- 
acter of  a  donation  than  of  an  onerous  contract;  and  the  other  in 
which  the  value  of  the  consideration  exceeds  one-half  the  value  of 
the  object  and  in  which  the  act  partakes  more  of  the  character  of 
an  onerous  contract.  The  first  are  treated  as  donations  and  sub- 
jected to  the  peculiar  rules  governing  them;  the  latter  are  treated 
as  onerous  contracts  and  aie  governed  by  the  different  rules  appli- 
cable thereto. 

Finding  that,  under  the  view  most  favorable  to  plaintifiT,  the  contract 
sought  to  be  annulled  can  only  be  treated  as  a  disguised  onerous 
and  remunerative  donation  in  which  the  value  of  the  considera- 
tion, charges  and  services  exceeded  one-half  the  value  of  the  ob- 
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ject,  it  Btands  as  aD  onerous  contract  and  is  subject  to  no  vice 
applicable  to  such  contracts  which  would  authorize  its  annulment* 
Succession  of  Dopier  or  Dobfle  vs:  Feigel  and  Husband^  p.  848. 

Bonds  payable  to  bearer,  and  title  to  which  is  transmissible  without 
indorsement  or  assignment,  but  by  simple  delivery,  may  bo  the 
objects  of  a  manual  gift,  and  are  not  required  to  be  donated  by 
authentic  act.     This  sort  of  donation  is  subject  to  no  formality. 

Property  donated  must  be  appraised  at  its  value,  at  the  death  of  its 
douor,  and  fictitiously  added  to  the  property  owned  by  him,  at  his 
death,  in  order  to  ascertain  the  disposal  portion. 

Excessive  douations  are  not  null,  but  reducible. 

Donations,  in  excess  of  the  disposal  portion,  produce  no  effect,  for  the 
surplus. 

When  the  property  donated  is  less  in  value  tlian  the  disposal  portion, 
and  that  portion  has  been  bequeathed  to  the  donee,  the  latter  is 
entitled  to  the  difference  from  the  escate  of  the  testator. 

A  husband  may  give  to  his  first  wife  that  which  he  can  to  a  stranger, 
but  not  more.  In  case  of  an  excessive  donation  to  her,  the  dona- 
tion may  be  reduced  at  the  instance  of  the  forced  heirs,  whose 
legitime  has  been  encroached  upon,  but  only  to  make  it  good. 

Succession  of  Moore,  p,  531. 

DONATIONS  AND  TESTAMENTS. 

In  an  action  by  forced  heirs  to  annul  a  sale  by  their  ancestor  to  one  of 
their  co-heirs  of  an  immovable  for  a  stipulated  price  for  cash, 
parol  evid*fnce  is  admissible  to  show  that  the  real  consideration  of 
the  conveyance  was  the  obligation  undertaken  by  the  heir  to  sup- 
'  port  the  aged  ancestor  and  his  wife  during  their  natural  lives. 
Such  an  obligation  is  in  law  a  sufficient  consideiatiou  for  the  con- 
veyance. 

Snch  a  contract  is  really  a  donation  inter  vivos  with  an  onerons  condi- 
tion, and  such  a  donation  can  never  be  reduced  below  the  expenses 
iucnrred  by  the  donee  to  perform  the  charges. 

Landry  et  al.  vs,  Landry  et  als.^p,  229. 

ESTOPPEL. 

Kules  applicable  to  estoppels  in  pais  cfinuot  always  be  invoked  incases' 
of  estoppels  by  recitals,  partiouUrly  in  judicial  proceedings. 

The  law  holds  parties  to  their  allegati<ma  of  record,  aud  docs  not  per- 
mit them  to  falvsify  what  they  solemnly  declared  to  be  the  fact. 
The  only  means  by  which  courts  can  protect  the  integrity  of  judicial 

pioceediugs,  is  the  sanctity  which  the  law  throws  around  them. 
To  the  rule  there  are  exceptions,  within  which  this  case  does  not  fall. 
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A  party,  who  has  judicially  declared  to  have  sold  property  to  married 
women,  authorized  by  their  husbands  and  purchasing  for  them- 
selves, will  not  be  heard  subsequently  to  say  that  he  sold  the  same 
to  the  husbands  and  to  claim  from  them  a  deficiency  between  the 
notes  and  the  proceeds  of  the  real  estate  under 'judicial  authority. 

Oaudet  vs,  Oauthreaux  et  als,,  p.  186. 

In  matters  affecting  the  execution  of  contracts,  the  doctrine  of  estoppel 
has  no  nse  or  significance  when  the  contract  has  been  complied 
with ;  it  is  only  in  cases  of  non-compliance  that  the  question 
arises  whether  the  other  party  has,  by  his  representations  or  coarse 
of  contract,  estopped  himself  from  setting  up  such  non-compliance 
as  a  ground  of  forfeiture. 

Gunther  et  al,  vs.  Mutual  Aid  Association,  p.  776. 

EVIDENCE. 

It  is  improper  for  the  report  of  auditors  to  be  admitted  in  evidence 
before  it  has  been  duly  homologated.  The  proceedings  for  the 
homologation  of  the  report  of  auditors  constitute  a  trial  of  its 
accuracy  and  sufficiency  to  be  admitted  in  evidence. 

McNair  vs,  Gourrier,  executrix,  p,  353. 

The  minutes  of  the  proceedings  of  the  Board  of  Commissioners  of  the 
Fifth  Levee  District,  wherein  a  five  mill  district  levee  tax  appears 
to  have  been  levied,  are  to  be  taken  as  of  unquestionable  verity, 
and  are  not  to  be  attacked,  and  proof  entered  into,  in  a  collateral 
proceeding  to  which  said  commissioners  are  noc  made  parties,  to 
show  that  they  are  false. 

Gaither  vs.  Green,  tax  collector,  p.  362. 

The  recitals  contained  in  a  deed  that  is  offered  in  evidence  in  proof  of 
title,  cannot  be  considered  as  evidence  of  the  domicile  of  the 
parties  when  it  is  a  necessary  element  of  title.  In  this  case  their 
domicile  should  be  affirmatively  proved. 

Heirs  of  Dolian  vs.  Murdoch,  p.  376. 

In  a  suit  by  the  father  of  a  minor  child  for  the  latter's  separate  use 
and  benefit,  the  mother  is  not  disqualified  a^  a  witness,  because 
she  does  not  testify  for  or  against  her  husband  but  for  or  against 
the  child,  and  the  case  is  not  affected  by  the  provisions  of  law 
giving  to  fathers  and  mothers  the  enjoyment  of  the  estate  of  their 
minor  children. 

Lapleine  vs,  Bailroad  and  Steamship  Co.,  p,  661 . 

The  proceedings  of  police  juries  must  be  kept  in  writing. 
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The  mioates  of  their  proceedings  make  up  a  public  record  imparting 
absolute  verity,  and  tbey  cannot  be  attacked  or  contradicted  in  a 
collateral  action  to  wbicb  the  board  are  not  made  parties.  Nor 
can  their  secretary  in  such  ajo  action  be  required  to  correct  alleged 
errors,  or  supply  alleged  omissions  in  their  minutes. 

State  ex  rel.  McCtendon  vs.  Simmons^  p.  758. 

A  party  who  has  been  administrator  of  an  estate,  obtained  the  order  of 
sale  under  which  the  property  was  sold  to  pay  debts,  and  inaugu- 
rated and  consummated  the  proceedings  complained  of  iti  an  action 
of  nullity,  cannot  be  permitted  to  impeach  them  by  his  owh  testi- 
mony. Such  a  person  cannot  be  permitted  to  impeach  his  own 
official  acts,  nor  to  contradict  the  judicial  proceedings  had  in  the 
course  of  his  gestion.  -    Linman  vs.  jRlf/oin8,p»  761. 

The  familiar  rule  of  jurisprudence,  which,  authorizes,  on  cross-exami- 
nation, the  leading  questions  by  one  of  the  parties  to  the  wit- 
nesses of  his  adversar}',  is  not  affected  or  modified  in  a  case  where 
third  parties  have  intervened,  who  oppose  both  the  plaintiff  and 
the  defendant,  and  where,  in  some  features  of  the  controversy,  the 
plaintiff  and  the  defendant  have  a  point  of  interest  in  common  and 
adverse  to  the  intervenors.  Under  an  issue  joined  between  them 
{plaintiff  and  defendant  have  the  undisputed  reciprocal  right  to  . 
•cross-examine  their  opponent's  witnesses.  A  motion  to  strike  out 
the  testimony  of  a  witness,  on  the  ground  tliat  by  his  absence  or 
fault  the  witness  deprived  the  opposite  party  of  the  opportunity  to> 
eemplete  his  cross-examination,  falls  within  the  scope  of  the  legal 
•d4ficretion  vested  by  law  in  trial  judges,  whose  rulings  on  such 
points  will  not  be  distiii*bed  on  appeal  unless  glaringly  erroneous 
and  unjustly  arbitrary.     Succession  of  Reiger,  37  Ann.  104. 

Extra  fudicial  statements  of  deceased  persons  have  always  been  ranked 
as  the  weakest  evidence,  and  when  reported  to  have  been  made 
to  single  witnesses,  in  the  presence  of  no  one  else,  generally  dis- 
regarded. Succession  of  Kate  Toicnsend,  p.  66. 

Additionail  and  extraneous  evidence,  not  offered  on  the  original  trial 
of  the«uit,  cannot  be  introduced  on  the  trial  of  an  application  for 
a  reheaiing,  unless  it  is  based  wliolly  or  in  part,  on  the  ground  of 
it  being  iiewly  discovered  testimony. 

Mayewski  vs.  Bis  Creditors^  p.  94. 

Parol  evidence  cacnot  be  received  to  create  or  destroy  a  title  to  im- 
movaUle  pj-^pefti',  or  to  prove  an  agency  to  buy  or  sell  such  prop- 
.erty- 


902  INDEX. 

EVIDENCE— OcmfowtittZ. 

Where  immovable  property  of  an  interdict  (a  laoatic)  Iieb  been  Bold 
under  regular  proceedings,  preceded  by  a  valid  order  of  a  compe- 
tent court,  and  the proces  verbal  shows  an  observance  of  the  re- 
quired formalitiesi  and  a  valid  adjudication  for  an  adequate  con- 
sideration,  parol  evidence  is  inadmissible  to  prove  that  the  pro- 
ceedings and  adjudication  were  not  intended  to  convey  the  prop- 
erty to  the  adjudicatee,  but  that  he  was  merely  interposed  to  hold 
the  naked  title,  in  order  that  he  might  convey  it  to  another. 

McKensie  et  als.,  vs.  Bacon  et  als.,  p,  158. 

A  husband  cannot  testify  in  a  case  in  which  his  wife  has  an  interest 
involved.  Johnson  dt  Co,  vs.  Boice  dt  Frellsenjp.  273. 

The  unimpeached  and  positive  testimony  of  the  lender  that  he  lent  to 
the  borrower,  and  that  he  had  no  previous  communication  with 
any  one  else  on  the  subject,  outbalances  altogether  that  of  another 
witness,  however  respectable,  who  practically  testifies  from  hear- 
say. SeixcLSf  syndic f  vs.  Gonsoulin  et  als.,  p.  351. 

EXECUTORY  PROCESS. 

A  decree  for  executory  process  is  not  a  judgment  in  the  strict  sense  of 
the  term.    It  decides  nothing,  but  may  be  appealed  from. 

It  is  an  ex  |>aH€  order  which  may  be  rendered  at  chambers  as  well 
during  vacation  as  during  term  time. 

Act  No.  86  of  1866  w  as  not  designed  to  prohibit  the  granting  of  such 
orders.  It  proposed  to  continue  in  the  courts  the  power  of  hearing 
and  determining  contradictorily,  during  vacation,  motions  to 
quash  conservatory  and  other  writs  on  the  face  of  papers  and  not 
on  the  merits  and  suits  to  eject  tenants. 

Act  86  of  1866,  which  purported  to  enlarge  the  powers  of  the  courts  of 
New  Orleans,  as  then  composed,  so  as  to  authorize  the  hearing, 
during  vacation,  of  motions  to  quash  certain  writs  and  orders, 
which  are  issued  exparU,  has  no  reference  to  orders  of  seizure 
and  sale,  which  are  regulated  exclusively  by  Art.  63  and  Articles 
732,  et  seq.  of  the  Code  of  Practice. 

Folger  et  at.  vs.  Boos,  p.  602. 

EXECUTORS,  ADMINISTRATORS,  TUTORS,  Etc. 

The  law  does  not  require  that  proceedings  be  instituted  to  remove  an. 
executor  who  has  failed  to  furnish  security,  when  ordered  to  do 
so,  under  the  provisioos  of  Article  R.  C.  C.  1706.  The  law  is  self- 
operative. 

The  failure  to  furnish  the  security  within  the  delay  fixed,  ipso  facto 
removes  the  delinqaent.    A  vacancy  is  thereby  created  instantly. 
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which  can  be  filled,  after  due  ootice,  by  the  appointment  of  a  da- 
tive executor.  Succession  of  Ouidry,  p.  671, 

The  law  makes  it  the  imperative  duty  of  administrators  of  snccesMons 
to  see  to  and  provide  for  the  payment  of  succession  debts,  and, 
when  necessary,  to  provoke  the  sale  of  the  property,  movable  and 
immovable  for  that  purpose. 

Thierduty  cannot  be  paralyzed  by  the  mere  judicial  denial  by  an  heir 
that  the  debts  acknowled^red  by  the  administration  are  truly  due. 
Lehman f  Abraham  dk  Co.  vs.  Worley,  administrator, p,  620. 

In  the  absence  of  prayer  and  proof  that  a  dative  executor  had  received 
snms  of  money  from  the  executor,  his  predecessor,  no  judgment 
can  validly  be  rendered  against  him. 

In  order  to  recover  from  such  predecessor,  suit  must  be  brought 
against  him  or,  in  case  of  his  death,  his  succession. 

Succession  of  Gagneaux, — On  Oppositions  to  Accounts,  p,  701. 

There  is  no  legal  prohibition  against,  but  there  is  a  legal  permission 
granted  to  an  administrator  to  purchase  property  at  a  probate  sale 
of  the  effects  of  the  succession  he  represents,  provided,  he  be  the 
surviving  partner  in  community  of  the  deceased. 

Linman  et  aL  vs.  Biggins,  p,  761. 

Where,  oo  the  opposition  to  an  executor^s  account,  the  same  has  been 
amended  by  placing  the  opponent  tliereon  as  a  creditor  of  the 
succession  then  under  adminiAtration,  the  executor  in  his  repre- 
sentative capacity  has  an  appealable  interest  in  the  judgment  on 
the  opposition,  and  if  he  deems  it  unjust  has  not  only  the  right  to 
appeal  but  it  is  his  duty  to  do  so. 

Succession  of  Cassidy,  p,  827. 

EXPERTS. 

During  the  progress  of  the  trial  it  is  improper  to  appoint  ex  parte  a 
single  expert,  when  there  is  no  professional  opinion  to  be  given  on 
any  question  on  the  decision  of  which  the  case  depends. 

McNair  vs,  Goun-ier,  executrix,  p.  353. 

An  expert  appointed  by  a  parry  to  make  researches  deemed  necessary 
for  his  defense,  must  be  paid  by  that  party. 

Harrison  vs.  City  of  Netc  Orleans,  p.  509. 

FORCED  HEIRS. 

In  an  action  by  forced  heirs  to  annul  a  sale  by  their  ancestor  to  one 
of  their  co-heirs  of  an  immovable  for  a  stipulated  price  for  cash 
parol  evidence  is  inadmissible  to  rIiow  that  the  real  consideration 
of  the  conveyance  was  the  obligation'  undertaken  by  the  h'3ir  to 


904  INDEX. 


FORCED  BElR^—ConHnved. 

support  the  aged  ancestor  and  liis  wife  during  their  natural  lives* 
Such  an  obligation  is  in  law  a  sufficient  consideration  for  the  con- 
veyance. 

Sucli  contract  is  really  a  donation  inter  vivos  with  an  onerous  condi- 
tion, and  sucli  a  donation  can  never  be  reduced  below^  the  expen- 
ses incurred  by  the  donee  to  perform  tlie  charges. 

Landry  et  ah.  va,  Landry  et  ah.,  p.  229. 

FRAUD. 

The  right  to  avoid  titles  to  property  on  the  ground  of  fraud  must  be 
exercised  within  a  reasonable  time  after  discovery,  especially 
where  the  property  is  of  fluctuating  value  dependent  upon  suc- 
cessful administration  ;  the  party  cannot  await  the  event,  and  then 
claim  tlio  i)rofit. 

The  institution  of  a  suit  not  prosecuted  may  save  the  action  from  this 
equitable  bar,  but  the  plaintiff's  neglect  of  his  duties  as  director, 
failure  to  interpose  for  the  prevention  of  the  transactions  while 
they  were,  to  his  knowledge,  in  course  ot  consummation,  and  hi» 
inaction  until  the  death  of  the  principal  actor,  whose  title  he  at- 
tacks, subject  his  claims  to  scrutiny  and  adds  to  the  burden  of 
proof  resting  on  him. 

Transactions  which  only  accomplish  justice,  which  are  done  in  good 
faith  and  operate  no  legal  injury,  lack  the  characteristics  of  fraud. 

Hancock  vs,  Holbrook  et  aL,  p.  54. 

This  case  hinges  mainly  on  questions  of  fact. 

It  was  sought  to  hold  the  defendant  bank  liable  for  the  contents  of  a 
bank- box  for  wrongfully  delivering  the  box,  and  to  recover  from 
Ringrose  and  Washburn  the  contents  of  said  box,  amounting  to 
$100,000,  which  they  are  charged  with  having  appropriated. 
Held:  the  bank,  having  delivered  the  box  to  the  bearer  of  the  ticket 
or  card  which  called  for  the  delivery  of  the  box  to  "bearer"  had 
legally  complied  with  tiie  contract,  and  was  therefore  exonerated 
from  all  responsibility  in  the  premises. 
Held:  as  to  Ringrose  and  Washburn,  the  evidence  having  entirely 
failed  to  show  that  the  box  in  suit  contained  any  money  or  values^ 
as  alleged  by  plaintiffs,  or  to  connect  either  of  these  two  defendants 
with  any  spoliation  of  that  or  any  another  box  belonging  to  the 
succession  of  Fisk,  no  recovery  could  be  had  as  against  them. 

Fisk  et  al.  vs.  National  Hank  et  ah.,  p.  820. 

GARNISHEE. 

The  garnishee  admits  that  he  has  a  specific  sum  in  his  hands  which  he 
received  from  the  defendant,  but   alleges   that   he   received   and 
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holds  it  for  his  mother,  and,  therefore  in  answer  to  interrogatories, 
denies  indebtedness  to  defendant  or  possession  of  any  property 
belonging  to  him.  Tiie  mother  intervened  in  the  suit  and  asserted 
her  right  to  the  fund.  On  a  traverse  of  garnishee's  answers, 
judgment  was  rendered  against  him  bat  simply  ordering  him  to 
deliver  the  fund  into  the  Sheriff's  hands,  there  to  abide  the  de- 
cision of  tlie  case.  From  this  judgment  the  garnishee  alone  appeals. 
He  has  no  interest  in  the  matter  and  claims  none,  and  the  judg- 
ment correctly  maintains  the  seizure  of  the  funds  subject  to  the 

rights  of  parties  concerned. 

Savings  BanJc  rs.  Peuser,  p.  796. 

HARBOR  MASTERS. 

The  legislation  relative  to  harbor  masters,  has  no  applications  to 
vessels  entering  the  port  of  IJ^ew  Orleans,  loading,  unloading  or 
making  fast  to  private  wharves  on  the  right  bank  of  the  river, 
placed  by  law  under  the  exclusive  management  and  control  of  the 
owners  thereof. 

The  duties  imposed  and  rights  conferred  upon  the  harbor  masters  are 
not  susceptible  of  being  performed  or  exercised  at  the  wharves  of 
the  company,  to  whom  the  exclusive  management  and  control  of 
the  same  has  been  entrusted  by  legitimate  authority. 

The  failure  to. have  ever  set  up  claims  for  services  and  to  have  proved 
that  such  were  rendered,  tell  significantly  in  favor  of  the 
company. 

Harbor  Mast^a  V8,  Eailroad  and  Steamship  Company,  p,  124. 

HOMESTEAD. 

The  action  of  a  creditor  to  have  a  Judgment  recognizing  a  homestead 
in  favor  of  his  judgment  debtor,  declared  inoperative  and  void,  for 
the  reason  that  the  conditions  which  were  the  motive  of  the  judg- 
ment, have  ceased  to  exist,  must  not  be  confounded  with  the 
action  for  the  nullity  of  a  judgment  as  provided  in  Section  3; 
chapter  5,  of  the  Code  of  Practice. 

Such  an  action  rests  on  the  principle  that  if  anything  should  happen 
to  destroy  the  force  of  a  judgment,  it  will  cease  to  have  effect 
eiMver  against  the  parties  or  their  heirs. 

The  debtor  wlio  claims  a  homestead  under  Act  52  of  1865  must  com- 
bine in  him  at  least  three  conditions:  he  must  own  the  property, 
he  must  occupy  it  as  a  residence,  and  he  must  have  a  family  de- 
pendent upon  him  for  support.  A  judgment  declaring  a  property 
as  his  homestead  on  those  conditions  will  cease  to  have  efi'ect  as^ 
soon  as  tlie  conditions  or  any  one  of  them  cease  to  exist. 
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On  proper  showing  such  a  judgment  will  be  declared  inoperative  and 
avoided. 

Ar  soon  as  the  judgment  becomes  inoperative,  the  judicial  mortgagea 
wliich  had  been  properly  inscribed  against  the  owner  of  the  prop- 
erty recognized  as  his  homestead,  and  which  were  dormant,  be- 
come executory  against  the  property  even  in  the  hands  of  a  third 
possessor  by  virtue  of  a  sale  from  the  original  owner. 

The  owner  of  a  property  exempt  from  seizure  as  his  homestead  cannot 
sell  snch  property  free  of  the  mortgages  inscribed  against  it  before 
the  sale.  He  has  the  legal  right  to  sell  the  property,  but  it  passes 
to  the  purchaser  burdened  with  the  judicial  mortgages  duly  in- 
scribed against  the  vendor. 

Denis  vs.  Oayle  et  al,j  p,  287. 

Th%  liomestead  right  cannot  be  contractually  waived,  renounced  or  de- 
stroyed otherwiAe  than  by  sale  or  its  eqinvulent,  and,  finding  that 
in  this  cane  the  defendant  has  not  sold  or  alienated  his  homestead, 
his  claim  for  its  protection  must  be  sustained. 

Colvin  vs,  Woodwardf  p,  627. 

HUSBAND  AND  WIFE  OR  MARRIED  WOMEN. 

To  bind  the  wife  as  a  public  merchant  two  things  are  essentia — 1. 
that  the  busineRS  be  conducted  in  her  name;  and  2.  that  it  be  sep- 
arate from  that  of  her  husband. 

Where  the  business  is  conducted  in  a  name  which  is  neither  that  of 
husband  or  wife,  and  when  the  plaintiff,  in  his  business  corres- 
pondence, addressed  his  letters  in  snch  name  with  the  prefix  of 
Monsieur,  he  cannot  claim  that  he  supposed  the  name  to  designate 
the  wife. 

When  the  husband  appears  as  the  head  of  the  business  and  mainly 
conducts  it,  when  the  licenses  are  taken  out  and  the  contracts  exe- 
cuted in  his  name,  and  when  he  is  regarded  in  the  community  aa 
its  head  and  roaster,  no  participation  therein  by  the  wife  will 
make  her  liable.      Queyrouze  vs,  CapTnartin  and  Husband,  p,  262. 

All  the  property  purchased  by  a  wife  duly  separated  in  property  from 
her  husband,  after  the  date  of  the  jo  dgment  of  separation,  becomes 
her  separate  estate,  to  which  the  husband  or  his  heirs  at  law  can 
lay  no  claim.  Succession  ofDefan,p.  437. 

A  husband  who  signs  an  act  of  sale  of  property  to  his  wife  containing 
the  declaration  that  she  purchases  with  her  own  separate  para- 
phernal funds  and  for  herstilf,  is  estopped  from  contesting  this 
admission. 
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A  wife  is  entitled  to  recover  from  her  husband,  in  a  suit  fur  a  settle- 
ment of  the  commnnity,  the  proceeds  of  property  belonginic  to 
her,  used  for  purposes  of  the  community. 

Manure  vs,  Maguire,  p,  579. 

A  party  who  resides  in  this  State  with  the  intention  of  fixing  here  his 
domicile  for  an  indefinite  period  of  time  and  engages  in  active 
business  pursuits  for  a  number  of  years  acquires  a  domicile  in  the 
place  in  which  he  has  thus  lived,  which  becomes  the  conjugal 
domicile,  if,  in  the  meantime,  he  contracts  marriage  even  in  a 
foreign  country  with  a  wife  whom  he  brings  to  his  residence  and 
who  lives  here  with  him  a  number  of  years. 

"The  wife  who  visits  and  sojourns  in  her  native  country  and  refuses  to 
return  to  the  domicile  thus  established  is  amenable  to  the  courts 
of  this  State  in  an  action  for  separation  from  bed  and  board  by 
the  husband  for  her  alleged  abandonment  of  the  conjugal  domicile. 

Larquie  vs.  His  Wife,  p.  457. 

A  daiion  enpaiement  by  a  husband  to  his  wife,  whereby  she  assumes 
and  agrees  to  pay  debt^  ot  the  husband  to  his  vendors,  is  a  con- 
tract not  authorized  but  prohibited  b^^  law,  and  does  not  pass  the 
property  from  the  former  to  the  latter. 

A  dation  en  paiement  of  property  consisting  of  movables  and  of  an 

interest  in  real  estate,  for  one  and  the  same  price,  is  indivisible, 

and  must  stand  or  fall  as  an  entirety ;   but  this  is  not  the  case 

where  two  distinct  valuations  have  been  put  on   each  class  of 

property.  Qlnzef  wife,  ei  ah  vs,  Duson,  sheriff ,  etals.,p,  692. 

INJUNCTION. 

The  only  question  on  this  appeal  is  as  to  whether  a  cause  of  action  is 
set  forth  against  Glenny  &  Violett. 

Oonsidering  the  allegation  of  the  petition  that  the  principal  defendant 
has  sold  or  exchanged  $34,000,000  of  stock  certificates  for  $10,- 
000,000  or  less  of  property;  and  considering  that  the  sole  allega- 
tion connecting  G.  6^  V.  with  the  matter  is  the  simple  one  that 
they  are  engaged  in  selling  and  dealing  in  these  certificates,  with- 
out any  suggestion  thiit  they  act  as  agents  of  tlie  Trust,  or  enjoy 
any  exclusive  privilege  not  open  to  every  other  person. 
Meld:  1st.  That  no  reason  is  set  forth  for  enjoining  G.  &  V.  from 
selling,  while  leaving  the  rest  of  the  world  at  liberty  to  do  so;  2d. 
That  whatever  be  the  validity  of  the  certificates  as  shares  of  stock, 
and  whether  or  not  they  confer  on  the  holders  the  privileges  of 
corporate  shareholders,  they  certainly  represent  an  interest  in  the 
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property  for  which  they  were  taken,  and  have  a  value,  and  cannot 
be  placed  hors  de  commerce  by  an  inj unction. 

State  vs,  American  Cotton  Oil  Tmat  et  al,,  p.  8. 

Defendants  were  sued  to  deliver  a  list  containing  subscriptionft  of  va-  ' 
rious  parties  to  800  sliares  of  the  stock  of  plaintiff  corporation  or 
the  face  value  of  $60  per  share,  and  in  default  of  such  delivery,  for 
judgment  condemning  tliem  to  pay  the  value  of  said  list. 
Hcldy  that  the  utmost  consequence  which  the  law  could  attach  to  de- 
fendants' detault  in  non-delivery  of  the  list  could  not  exceed  a 
personal  obligation  to  discharge  the  liabilities  of  the  subscribers^ 
in  accordance  with  the  terms  of  their  subscriptions;   and  that  a 
judgment  condemning  them  to  pay  $40,000  cash  on  such  default^ 
where  the  subscriptions  were  on  teims  of  credit,  and  without  re- 
cognizing or  reserving  their  right  to  receive  the  stock  subscribed 
for,  is  manifestly  insuppoi table. 

The  foregoing  robs  the  injunctian  proceedings  of  all  significance. 

Peoples^  Brewing  Co,  V8.  Boebinger  et  als.,  p.  277. 

INSOLVENCY. 

An  opposition  to  an  insolvent's  cession  and  discharge,  grounded  on  a 
charge  of  frand,  is  in  the  nature  of  an  answer,  and  citation  to  the 
insolvent  is  unnecessary. 

On  the  trial  of  such  opposition,  the  insolvent  is  a  competent  witness- 
in  bis  own  behalf. 

If  an  insolvent  debtor  is  shown  to  have  committed  any  '*kind  of  fraud 
to  the  prejudice  of  his  creditors,"  whether  it  is  specifically  de- 
nounced in  the  statute  or  not,  he  may  be  proceeded  against,  and 
condemned,  under  R,  S.  41803. 

Sections  of  Revised  Statutes,  1803  and  1804,  relate  to  different  classea 
of  fraud  ;  one  provides  for  fraud  per  se,  and  the  other  for  presump^ 
tive  frauds. 

While  the  insolvent  law  is  a  highly  penal  statute,  it  is  not  a  criminal 
law,  and  the  charge  made  against  the  plaintiff  is  not  a  criminal 
but  a  civil  one.     Hence,  the  court  aqua,  had  jurisdiction. 

Section  1805  of  the  Revised  Statutes  is  a  valid  and  constitutional  law. 

The  penalty  that  is  denounced  by  this  statute  is  not  imprisonment  for 
debt )  and  the  statute  does  not  conflict  with  the  act  of  1840,  which 
abolit-hed  the  writ  of  ca.  sa. 

One  State  or  Government,  cannot  in  virtue  of  its  criminal  laws,  pun- 
ibh  acts  cunimitted  against  the  laws  of  another  State  ;  but  in  a 
civil  proceeding,  like  the  instant  one,  proof  of  fraud  or  theft  com- 
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initted  iu  another  State  by  au  insolvent  debtor,  will  sustain  a 
charge  of  fraud  that  is  made  against  him  iu  the  courts  of  this  State. 

Additional  and  extraneous  evideuce,  not  offered  on  the  original  trial 
of  the  suity  cannot  be  introduced  on  the  trial  of  an  application,  for 
a  rehearing,  unless  it  is  based  wholly  or  in  part,  on  the  ground  of 
it  being  newly  discovered  testimony. 

To  support  a  charge  of  frau'\  under  the  insolvent  law,  it  is  unneces- 
sary that  the  proof  should  show  that  the  mass  of  creditors  have 
been  injured  by  the  fraudulent  acts  of  the  insolvent  debtor, 
whereby  the  amount  of  property  applicable  to  their  demands  has 
been  reduced.  It  will  suffice,  if  the  proof  shows  that  the  insolvent 
obtained  goods  under  a  false  and  fraudulent  pretence  from  a  sin- 
gle individual  creditor.  Mayewski  vs.  Ilis  Creditors,  p.  1>4. 

Any  creditor  may  oppose  the  appointment  of  a  syndic,  or  charge  fraud 
against  the  insolvent  debtor,  by  means  of  an  opposiiion  laid  before 
the  court  witliin  ten  days  next  following  the  meeting  of  creditors. 

The  acceptance  of  an  insolvent's  surrender  and  the  selection  of  a  de- 
finitive syndic  by  a  meeting  of  his  creditors,,  can  not  conclude  judi- 
cial inquiry  into  the  legality  of  the  syudic^s  appointment  or  a 
charge  of  fraud  against  the  insolvent. 

At  such  a  meeting  of  the  creditors  of  the  insolvent,  their  respective 
claims  are  certified  on  oath  to  be  true  and  legitimate,  and  such 
certification  of  their  claims  entitles  them  to  vote.  This  is  an  ex 
|>a?  <e  proceeding  before  a  notary  public  possessed  of  no  judicial 
powers,  and  cannot  operate  as  an  estoppel  or  res  judicata  in 
respect  to  subsequent  judicial  proceedings. 

At  such  a  meeting  of  creditors  only  two  questions  can  be  presented  or 
determined — one  is  the  acceptance  of  the  insolvent's  surrender 
and  the  other  is  the  selection  of  a  syndic. 

Before  any  proceedings  can  be  taken  looking  to  the  sale  of  the  prop- 
erty of  the  insolvent,  and  the  application  of  the  proceeds  to  his 
debts,  it  is  necessary  that  a  syndic  should  have  been  quaHfied  and 
an  order  of  court  for  the  sale  obtained.  As  an  incident  of  such 
proceedings,  a  meeting  of  creditors  must  be  called  for  the  purpose 
of  determining  the  terms  and  conditions  of  sale. 

Mortgaged  and  privileged  creditors  are  not  bound  by  the  decision  of 
the  majority  of  other  creditors,  whether  they  desire  the  property 
effected  with  their  liens  to  be  sold  for  cash  or  on  terms  of  credit  in 
satisfaction  thereof. 

Privileges  must  be  ascertained  and  settled  contradictorily  with  all 
the  creditors.    Creditors  cannot  litigate  their  demands  separately 
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property  for  which  they  were  taken,  and  have  a  value,  and  cannot 
be  placed  hors  de  commerce  by  an  injunction. 

State  V8.  American  Cotton  Oil  Tntst  et  aL,  p.  8. 

Defendants  were  sued  to  deliver  a  list  containing  subscriptions  of  va-  ' 
rious  parties  to  800  shares  of  the  stock  of  plaintiff  corporation  of 
the  face  value  of  $50  per  share,  and  in  default  of  such  delivery,  for 
judgment  condemning  them  to  pay  the  value  of  said  list. 
Ecld,  that  the  utmost  consequence  which  the  law  could  attach  to  de- 
fendants' detault  in  non-delivery  of  the  list  could  not  exceed  a 
personal  obligation  to  discharge  the  liabilities  of  the  subscribers- 
in  accordance  with  the  terms  of  their  subscriptions;  and  that  &. 
judgment  condemning  them  to  pay  $40,000  cash  on  such  default^ 
where  the  subscriptions  were  on  teims  of  credit,  and  without  re- 
cognizing or  reserving  tlieir  right  to  receive  the  stock  subscribed 
for,  is  manifestly  insnppoi  table. 

The  foregoing  robs  the  injunctian  proceedings  of  all  significance. 

Peoples^  Brewing  Co.  vs.  Boehinger  et  als.^p,  277* 

INSOLVENCY. 

An  opposition  to  an  insolvent's  cession  and  discharge,  grounded  on  a 
charge  of  frand,  is  in  the  nature  of  an  answer,  and  citation  to  the 
int^olveut  is  unnecessary. 

On  the  trial  of  such  opposition,  the  insolvent  is  a  competent  witness- 
in  his  own  behalf. 

If  an  insolvent  debtor  is  shown  to  have  committed  any  '*kind  of  frand 
to  the  prejudice  of  his  creditors,"  whether  it  is  specifically  de- 
nounced in  tlie  statute  or  not,  he  may  be  proceeded  against,  and 
condemned,  under  R.  S.  $1803. 

Sections  of  Kevised  Statutes,  1803  and  1804,  relate  to  different  classea 
of  fraud  ;  one  provides  for  fraud  j>er  scy  and  the  other  for  jpre^ump- 
tive  frauds. 

While  the  insolvent  law  is  a  highly  penal  statute,  it  is  not  a  criminal 
law^  and  the  cliarge  made  against  the  plaintiff  is  not  a  criminal 
but  a  civil  one.     Hence,  the  court  a  qua^  had  jurisdiction. 

Section  1805  of  the  Kevised  Statutes  is  a  valid  and  constitutional  law. 

The  penalty  that  is  denounced  by  this  statute  is  not  imprisonment  for 
debt ;  and  the  statute  does  not  conflict  with  the  act  of  1840,  which 
abolished  the  writ  of  ca.  sa. 

One  State  or  Government,  cannot  in  virtue  of  its  criminal  laws,  pun- 
ibh  acts  couimitted  against  the  laws  of  another  State  ;  but  in  a 
civil  proceeding,  like  the  instant  one,  proof  of  fraud  or  theft  com- 
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mitted  iu  another  State  by  au  insolveut  debtor,  will  sustain  a 
charge  of  fraud  that  is  made  against  him  iu  the  courts  of  this  State. 

Additional  and  extraneous  evideucey  not  offered  on  the  original  trial 
of  the  suit,  cannot  be  introduced  on  the  trial  of  an  application,  for 
a  rehearing,  unless  it  is  based  wholly  or  in  part,  on  the  ground  of 
it  being  newly  discovered  testimony. 

To  support  a  charge  of  fraui  under  the  insolvent  law,  it  is  unneces- 
sary that  the  proof  should  show  that  the  mass  of  creditors  have 
been  injured  by  the  fraudulent  acts  of  the  insolvent  debtor, 
whereby  the  amount  of  property  applicable  to  tht^ir  demands  has 
been  reduced.  It  will  suffice,  if  the  proof  shows  that  the  insolvent 
obtained  goods  under  a  false  and  fraudulent  pretence  from  a  sin- 
gle individual  creditor.  Mayeicskl  vs.  His  Creditors,  p,  1>4. 

Any  creditor  may  oppose  the  appointment  of  a  syndic,  or  charge  fraud 
against  the  insolvent  debtor,  by  means  of  an  opposition  laid  before 
the  court  within  ten  days  next  following  the  meeting  of  creditors. 

The  acceptance  of  an  insolvent's  surrender  and  the  selection  of  a  de- 
finitive syndic  by  a  meeting  of  his  creditors,,  can  not  conclude  judi- 
cial inquiry  into  the  legality  of  the  syudic^s  appointment  or  a 
charge  of  fraud  against  the  insolvent. 

At  such  a  meeting  of  the  creditors  of  the  insolvent,  their  respective 
claims  are  certified  on  oath  to  be  true  and  legitimate,  and  such 
certification  of  their  claims  entitles  them  to  vote.  This  is  an  ex 
paiie  proceeding  before  a  notary  public  possessed  of  no  judicial 
powers,  and  cannot  operate  as  an  estoppel  or  res  judicata  in 
respect  to  subsequent  judicial  proceedings. 

At  such  a  meeting  of  creditors  only  two  questions  can  be  presented  or 
determined — one  is  the  acceptance  of  the  insolvent's  surrender 
and  the  other  is  the  selection  of  a  syndic. 

Before  any  proceedings  can  be  taken  looking  to  the  sale  of  the  prop- 
erty of  the  insolvent,  and  the  application  of  the  proceeds  to  his 
debts,  it  is  necessary  that  a  syndic  should  have  been  qaalified  and 
an  order  of  court  for  the  sale  obtained.  As  au  incident  of  such 
proceedings,  a  meeting  of  creditors  must  be  called  for  the  purpose 
of  determining  the  terms  and  conditions  of  sale. 

Mortgaged  and  privileged  creditors  are  not  bound  by  the  decision  of 
the  majority  of  other  creditors,  whether  they  desire  the  property 
effected  with  their  liens  to  be  sold  for  cash  or  on  terms  of  credit  in 
satisfaction  thereof. 

Privileges  must  be  ascertained  and  settled  contradictorily  with  all 
the  creditors.    Creditors  cannot  litigate  their  demands  separately 


910  INDEX. 

INSOLVENCY— Con  tmticd. 

against  the  syndic,  or  in  an  opposition  to  the  appointment  of  a. 
syndic.  Spears  vs.  His  Creditors,  v^  650. 

INSURANCE. 

Where  goods,  whilst  on  tlie  wharf  of  a  steamship  company,  awaiting^ 
shipment  on  one  of  the  vessels  of  the  company,  are  burned,  the 
owners  of  the  goods  cannot  recover  for  their  loss  upon  a  policy  oT 
insurance,  wherein  tlie  goods  insured  or  to  be  insured  are  referred 
to  (quoting) :    '<as  goods  laden  or  to  be  laden  on  board  the  good 

frhip "  when   the  policy  contAiued   the  further   expression 

(quoting:)  ''Beginning  the  adveniure  upon  said  goods  and  mer- 
chandise from  and  immediately  following  the  loading  thereof  out 
board  of  said  ship.^' 

This  last  expression  will  control  as  to  the  time  the  risk  began ;  the 
former  may  be  regarded  as  descriptive  of  or  as  designating  th& 
stock  of  goods  or  merchandise  intended  to  be  insured. 

Cottam  (&  Co.  vs.  Insurance  Company,  p.  259. 

In  a  suit  on  a  marine  insurance  contract,  predicated  on  an  open  marine 
policy,  proved  and  admitted  to  have  existed  between  the  insured 
and  the  company,  the  burden  is  on  the  company  to  prove  its  con- 
tention that  the  open  marine  policy  had  been  cancelled  and 
rescinded  before  the  date  of  the  contract  of  insurance  sued  on. 

Parol  testimony  is  incomoetent  and  inadmissable  to  vary,  alter  or 
modify  the  stipulations  of  a  writtt^n  contract  of  insurance,  and, 
hence,  it  will  not  be  admitted  to  support  the  contention  of  the 
insurer,  that  the  insurance  was  for  total  loss  only,  if  tlie  instru- 
ment evidence*^  a  different  agreement^ 

A  sale  at  public  auction,  in  accordance  with  the  law  of  a  seaport,  at 
which  a  disabled  vessel  puts  in  after  a  btorm  or  other  distress,  is 
the  best  mode  of  disposing  of  a  cargo  shown  to  be  too  seriously 
damaged  for  reshipment. 

An  insured  cannot  recover  for  a  total  loss  in  the  absence  of  proof  af 
abandonment  and  of  notice  of  the  same  on  the  insurer. 

Gomila  dc  Co.  vs.  Insurawie  Company,  p.  553. 

INTERDICTION  OR  CURATOR. 

A  curator  of  an  interdicted  person  cannot  keep  the  funds  of  the  inter- 
dict without  accounting  for  the  same  to  the  probate  court,  under 
a  claim  that  the  interdict  is  indebted  to  him.  He  must  account  for 
the  money  received,  and  the  indebtedness  of  the  interdict,  if  it 
exist,  must  be  settled  and  adjudicated  under  the  supervision  of  the 
court.    Nor  can  such  curator  transfer  his  claim  to  another  person 
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and  authorize  such  person  to  collect  the  money  of  the  interdict 
and  retain  it  in  satisfaction  of  the  debt  so  transferred,  without 
proper  judi<;jial  sanction. 

McKenzie  et  qls.  vs.  Bacan  et  a/s.,  p.  158. 

JUDGMENT. 

A  judginent  taxing  cost  is  an  interlocutory  decree,  though  rendered 
after  the  judgment  in  the  caupe,  and  separately  sighed^  but  same 
cannot  be  revised  or  reviewed  in  case  the  evidence  in  support  of 
it  has  not  been  reduced  to  writing,  and  is  not  in  the  record. 

Whitney  Iron  Works  Company  vs,  BeusSj  p.  112. 

In  an  action  for  the  liquidation  of  a  partnership,  in  which  issue  has 
been  joined  between  the  partW  as  to  the  sufficiency  and  correct- 
ness of  an  account  furnished  to  the  suing  partner  by  the  manag- 
ing partner,  in  which  a  trial  has  taken  place  on  evidence  intio- 
duced  on  the  merits  of  the  controversy,  and  in  which  the  defendant 
had  not  filed  an  exception  or  even  prajed  for  the  dismissal  of  the 
suit,  a  judgment  maintaining  an  exception,  and  for  those  reaf^ons 
dismissing  the  suit,  is  not  responsive  to  the  issues  tendered  by  the 
pleadings,  and  such  a  judgment  cannot  be  reviewed  on  the  merits 
by  the  appellate  tribunal. 
In  such  a  case  the  judgment  will  be  set  aside  and  the  cause  remanded 
fur  trial  on  the  issues  involved  in  the  controversy. 

Wood  vs.  Bahovalj  p.  256. 

This  Court  is  bound  to  take  cognizance  of  its  own  decisions,  and  in 
cases  so  intimately  associated  that  one  is  a  necessary  incident  of 
the  other,  the  decree  in  one  should  be  so  framed  as  to  give  effect 
to  the  decree  in  the  other,  and  save  litigants  unnecessary  cost  and 
delay.  Hubbs,  administrator y  vs,  Kaufmajiy  executrix,  p,  320. 

Creditors  whose  claims  arose  subsequent  to  a  judgment  of  separation 
of  property  between  husband  and  wife,  cannot  contest  the  correct- 
ness or  validity  of  such  judgment,  except,  at  least,  for  absolute 
nullities. 

Want  of  publication  of  the  judgment,  unless  shown  to  have  been  fraud- 
ulent or  injurious,  is  not  a  ground  of  nullity  which  subsequent 
creditors  can  urge. 

Where  the  judgment  allows  no  money  claim  against  the  husband  and 
only  recognized  the  wife's  title  to  a  carriage  and  horses  shown  to 
have  been  her  paraphernal  property,  no  execution  was  necessary, 
and  want  of  it  is  not  a  ground  of  nullity. 

Brmon  dc  Learned  vs,  Smythe  et  als.fp,  325. 
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JUDGMENT— Con^miiccZ. 

In  an  action  en  declaration  de  simulationf  pure  and  simple,  which  is  an- 
accompanied  with  an  alternative  prayer  that  if  the  act  complained 
of  is  not  found  to  be  a  fraudulent  simulation,  it,  be  declared  to 
have  been  one  in  fraud  of  creditors,  and,  as  such,  annulled,  it  is 
not  in  our  power  to  render  judgment  annulling  it  on  the  latter 
ground.  Foclielu  vs.  Gatonnet,  p.  327. 

A  judgment  is  a  fiat  of  a  court,  setting  the  rights  of  the  parties,  and 
however  unjust,  erroneous  or  illegal  tlie  settlement  may  be,  the 
parties  can  only  claim  under  it  that  which,  by  its  terms,  the  judg- 
ment awards. 

Hence,  the  holder  of  a  judgment  against  the  city  of  New  Orleans, 
which  allows  him  interest  fiom  April  27,  1887,  and  who  seeks  to 
have  his  judgment  funded  into  ^bonds  under  Act  07  of  1884,  can- 
not claim  or  be  allowed  bonds  bearing  intf:rest  from  June  1,  1884. 
No  more  interest  can  be  allowed  than  fixed  by  the  judgment. 

Schulhoefer  vs.  City  of  New  Orleans^  p.  512. 

A  previous  judgment  declaring  the  assessment  under  which  such  tax 
sale  was  made  absolutely  void,  is  not  binding  on  the  purchaser  at 
such  a  sale  if  not  a  party  to  the  suit  in  which  the  judgment  was 
rendered. 

State  ex  rel.  Maspereau  vs,  Batt,  register ,  et  als.,p,  582. 

JUDICIAL  SALES. 

One  who  purchases  at  an  execution  sale  the  right,  tiile  and  interest 
of  the  defendant  in  execution,  acquires  only  such  title  as  the  latter 
had. 

If  amongst  the  property  sold  there  is  a  lot,  which  the  expropriated 
owner  was  possessed'as  a  lessee,  tlie  adjudicatee  would  take  as  snch^ 
and  be  substituted  as  lessee  in  his  place  pro  tanto. 

School  Directors  vs.  EdHngton,  p.  633.  ' 

Property  adjudicated  at  a  sheriflfs  sale  for  taxes  to  a  mortgage  credi- 
tor, and  subsequently  retroceded  with  the  formal  agreement  that 
matters  will  stand  in  the  condition  in  wliich  they  were  previous 
to  the  adjudication,  can  be  proceeded  against  via  executiva  by  the 
creditor  to  foreclose  the  mortgage,  as  though  the  tax  sale  and 
retrocession  had  never  taken  place. 

Such  creditor  has  the  right  to  surrender  possession  of  the  property 
given  him  to  extinguish  the  debt,  by  application  of  the  fruits,  and 
to  have  the  property  seized  an&  sold  to  pay  his  claim,  when  he  has 
not  expressly  abandoned  that  right  or  bound  himself  to  retain 
possession.  Beer  et  al.  vs.  Haas  et  al8.,p.  413. 
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Althoagli  a  purchaser  may  be  protected  by  the  order  of  a  court  direct- 
ing  a  dale  in  a  matter  over  whicli  it  has  jurisdictioD,  jet  he  has  the 
right  to  inquire  into  the  validity  of  the  proceediogs  aud  couduclve 
to  the  order  of  sale,  to  ascertain  wliether,  under  the  showing 
made,  the  court  had  tlie  power  to  make  the  order. 

His  refusal  to  comply  with  the  adjudication  may  be  justified  wheuevOp 

the  order  of  sale  and  the  proceedings  instituted  to  procure  it  are 

on  the  face  of  the  papers  unwarranted  by  law. 

Succession  of  Dumestre,  p.  572. 
JURISDICTION. 

The  Supreme  Court  has  no  jurisdiction  over  tax  suits  regardless  of  the 
amounts  involved  unless  the  legality  or  constitutionality  of  the  tax 
be  in  contestation. 

In  a  case  where  the  party  resists  the  payment  of  a  tax,  on  the  grounds 
of  payment,  of  illegality  in  the  assessment,  or  of  the  mode  of  levy- 
ing the  tax  and  of  other  irregularities  involving  the  validity  of  the 
tax,  the  amount  of  the  tax  claimed,  and  not  the  value  of  the  prop- 
erty seized  therefor,  is  the  matter  in  dispute. 

In  such  cases,  if  the  amonnt  of  the  tax  does  not  exceed  $2,000,  the  Su- 
preme Court  has  no  jurisdiction. 

Johnson  vs,  Cavanac,  tax  collector^  p,  773. 

If  the  succession  funds  shown  by  the  account  for  distribution  exceed 

$2,000,  this  Court  has  jurisdiction,   whatever    he    the    amount 

claimed  by  the  opponent. 

Succession  of  Gassidy,  p.  827. 

A  rule  to  tax  costs,  and  judgment  thereon,  are  interlocutory,  and  form 
parts  of  the  original  proceedings. 

It  is  a  general  rule  that  the  sovereign  cannot  be  sued  in  his  own  court 
without  hirt  consent;  and  hence  no  direct  judgment  can  be  ren- 
dered agaiast  him  therein  for  costs,  except  in  the  manner,  and  on 
the  conditions,  he  has  prescribed. 

When  a  State  submits  itself  to  the  jurisdiction  of  a  court  in  a  particu- 
lar case,  either  by  the  institution  of  suit  or  permitting  itself  to  be 
sued,  that  jurisdiction  may  be  used  to  give  full  effect  to  what  the 
State  has,  by  its  act  of  submission,  allowed  to  be  done. 

But  it  is  the  duty  of  the  courts  of  the  State  to  carefully  examine  the 
acts  of  submission,  and  determine  the  extent  to  which  jurisdiction 
extends,  and  render  judgment  accordingly. 

Neither  the  constitution  nor  the  law  governing  such  a  proceeding  as 
this  confers  jurisdistion  on  this  court  to  render  a  direct  judgment 
against  the  State  for  the  costs  of  taking  testimony  therein,  in  any 
event.  State  ex  rel.  Attorney  General  vs.  Lazarus,  p.  856. 
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JURISDICTION— Oontinttcc?. 

It  is  the  settled  jurispradeDce  that  this  Court  is  without  jarisdictioD 
in  revocatory  actions  which  seek  to  subject  property  that  has  been 
fraudulently  conveyed  to  tlie  payment  of  debts  less  than  $2000  in 
amount.  Pochelu  vs.  Oatonnet,  p.  327. 

A  party  who  has  acquiesced  in  a  judgment  of  the  Supreme  Coart, 
which  has  acquired  the  force  of  res  judicata,  dismissing  for  want  of 
jurisdiction  an  appeal  in  a  case  in  which  he  was  a  party  and  vir- 
tually deciding  that  the  matter  in  dispute  comes  within  the  ex- 
clusive jurisdiction  of  the  Court  of  Appeals,  cannot  be  permitted 
to  question  tlie  exercise  of  that  jurisdiction  by  the  latter  court, 
the  less  so^  where  he  has  formally  submitted  himself  to  it. 

A  prohibition  in  such  a  case  does  not  lie. 

State  ex  rel.  Singer  vs.  Sheriff  et  aL,  p.  378. 

Under  the  law  in  force  antecedent  to  the  adoption  of  the  present 
Constitution,  courts  of  probate  had  jurisdiction  of  actions  for  the 
partition  and  settlement  of  community  rights  and  property  and  in 
which  the  heirs  and  legal  representatives  of  a  deceased  spouse 
seek  to  ascertain,  establish  and  recover  a  share  in  the  active  mass 
of  the  community. 

The  Second  District  Court  of  the  Parish  of  Orleans,  as  it  existed  at  that 
time,  was  vested,with  exclusive  jurisdiction  of  probate  matters ,  and 
consequently  of  suits  for  the  partition  of  community  property  in 
liquidation  and  not  in  possession  of  major  heirs,  a«  the  co-pro- 
prietors thereof.  Levy  vs.  Hitsche,  p.  500. 

A  District  Court  has  no  jurisdiction  over  a  cause,  the  object  of  which 
is  to  have  it  determined  that  claims,  to  enforce  which  suits  are 
apprehended  to  be  brought  before  a  city  court  in  unappealable 
amounts,  have  been  paid  or  settled. 

As  a  corrollaryj  such  court  has  no  right  to  issue  an  injunction  to  pre- 
vent the  creditor  from  instituting  such  suits. 

It  will  be  time  enough  to  urge  the  plea  of  payment  when  the  claims 
are  put  in  suit.  It  is  not  to  bo  presumed  that  if  the  same  is  estab- 
lished, the  city  judge  will  not  maintain  it  or  will  violate  the  law 
and  his  official  oath.    39  Ann.  619  affirmed. 

While  under  Article  90  of  the  Constitution  this  court  would  be  im- 
potent to  upturn  an  illegal  judgment  overruling  the  defense  of 
payment,  it  could,  under  proper  charges  and  proof,  afford  adequate 
relief  under  Article  200  of  the  same  Constitution. 

State  ex  rel.  Sweeney  vs.  Judge  et  als.,  p.  1. 
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JURISDICTION— CoMf/tiwed. 

The  objection  that  the  supervisory  powers  of  this  Court  caDoot  be 

exercised  iu  appealable  cases,  is  obsolete  and  has  become  a  legal 

i>aisaoce. 

State  ex  rel.  Henderson  vs.  McGreay  Justice  of  the  Peace^p.  20. 

Where  a  fund  exceeding  $2,0Q0  realized  by  the  sale  of  mortgaged 
property,  is  in  the  hands  of  the  sheriff,  and  the  whole  fund  is 
clnimed  by  the  seizing  creditor  and  $1000  of  said  fund  is  claimed 
by  a  third  opponent  in  preference  to  said  creditoi,  this  Court  has 
jurisdiction  of  the  case. 

The  controversy  involves  the  distribution  of  the  entire  fund. 

Weil — Mechanics  and  Traders'*  Insurance  Co,  vs.  Levi  et  aZs.,  p.  135. 

Section  1  of  Act  5  of  the  Extra  Session  of  the  Legislature  of  1870 
deprives  the  courts  of  this  State  of  jurisdiction  or  authority  to 
grant  a  writ  of  peremptory  mandamus  against  the  Comptroller  or 
Treasurei  of  the  city  of  New  Orleans,  the  object  of  which  is  to 
enforce  the  payment  of  money  claimed  of  the  said  city. 

State  ex  rel.  Barber  Asphalt  Paving  Co.  vs.  New  Orleans  et  als.,p.  299. 

A  cause  in  which  the  original  demand  exceeded  two  thousand  dollars, 
but  which,  by  amended  pleadings,  finally  involves  an  amount  not 
exceeding  two  thousand  dollars,  is  not  appealable  to  tlie  Supreme 
Court. 

Hence,  such  an  appeal  cannot  be  sustained. 

Marline  and  Husband  tfs.  Hopkins^p.  322. 

JUSTICE  OF  THE  PEACE. 

It  is  only  where  a  judgment  has  been  rendered  by  a  justice  of  the 
peace  in  the  presence  of  the  parties  that  notification  of  it  can  be 
dispensed  with. 

It  is  only  when  thus  rendered,  or  after  notice  thereof  has  been  given, 
that  the  delay  to  make  the  judgment  final  begins  to  run. 

Act  24  of  1876,  whicli  amends  Article  C.  P.  575,  so  as  to  dispense  with 
notice  of  judgment  where  answer  was  filed  or  citation  was  served 
personally,  applies  to  district  courts  and  not  to  justices. 

A  justice  of  the  peace  Las  no  authority,  where  the  plaintiff  does  not 
appear  on  the  day  of  trial,  to  hear  evidence  by  the  defendant,  in 
the  absence  of  a  reconventional  demand,  or  the  like,  to  pass  upon 
the  merits  of  the  cause  and  render  a  judgment  for  the  defendant 
and  against  the  plaintiff,  condemning  the  latter  to  pay  a  specified 
amonnt  as  costs. 

The  only  judgment  which  he  could  have  rendered  was  one  of  non  suit. 
In  acting  otherwise  he  has  exceeded  the  bounds  of  his  jurisdiction* 
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Gnder  the  showing,  the  jadgmeDt  reDdered  and  complained  of  is  irreg- 
ular, and  the  execatiou  issued  under  it  is  unwarranted. 

Relator  is  entitled  to  relief. 

State  ex  rel,  Henderson  vs,  McCrea,  justice,  p.  20. 

LAND  LAW. 

A  patent  granted  by  the  United  States  under  Sec.  2447,  U.  S.  Revised 
Statutes,  operates  only  as  a  quit-claim  or  relinquishment  of  any 
claim  on  tlie  part  of  the  United  Statts  to  the  land,  and  is  without 
prejudice  to  adverse  claimants. 

When  it  concerns  land  which  had  passed  into  private  ownership  under 
Spanish  grants,  antedating  the  cession  to  t*:ie  United  States,  and 
subsequently  confirmed  by  acts  of  Congress,  such  land  will  be  con- 
sidered as  having  been  fully  severed  from  the  public  domain,  from 
the  date  of  such  conQrmation,  and  fully  subject  to  prescriptive 
titles. 

Finding  that  defendants  have  established  all  the  elements  essential  to 

maintain  their  plea  of  prescription,  it  must  be  sustained. 

Louis  et  al.  vs,  Giroir  et  cUs.,  p.  710. 
LAWS. 

After  the  intent  and  meaning  of  the  law  has  been  settled  by  judicial 
construction,  the  construction  becomes,  so  far  as  contract  rights 
acquired  under  it  are  concerned,  as  much  a  part  of  the  law  as  the 
text  itself,  and  a  change  in  the  construction  is  the  same  in  effect 
on  contracts  as  an  amendment  of  the  law,  by  means  of  a  legisla- 
tive enactment.  Levy  vs.  Hitscke,  p,  500. 

LEASE. 

A  lessee  is  not  responsible  for  losses  that  are  occasioned  by  fire,  with- 
out his  fault  and  neglect. 

Although  a  purchaser  who  buys,  without  qualification,  an  unexpired 
lease,  assumes  the  obligations  of  the  lessee,  yet  he  is  relievable 
therefrom  if  he  should  be  deprived  by  the  lessor  of  the  enjoyment 
of  the  lease.  Schwartz  vs.  Salter,  p.  264. 

LICENSES. 

Act  136  of  1880  does  not  repeal  Act  No.  90  of  1877,  which  is  a  special 
statute  relative  to  the  bringing  of  suits  by  the  city  of  New  Orleans, 
before  justices  of  the  peace,  for  the  collection  of  licenses,  and  to 
the  tax  to  be  paid  by  the  city  on  instituting  such  suits. 

Act  136  of  1880  ir^  a  general  statute,  which  fixes  taxes  to  be  paid  in  the 
shape  of  stamps,  in  all  suits  brought  before  district  and  city  oonrts 
in  New  Orleans  and  which  is  not  incompatible  with  the  Act  of  1877. 
Both  can  be  reconciled  and  stand  together. 
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Stamps  for  $1.50  on  a  liceDse  for  $50  by  the  city  is  sufficient,  and  the 

city  judge  should  issue  process. 

State  ex  rel.  Cam  et  al.  vs.  Judge,  p.  844. 
LIQUIDATORS. 

The  appointraeDt  of  a  liquidator  is  one  of  those  matters  that  must  be 

left,  in  a  great  measure,  to  the  sound  discretion  of  the  court. 

McNair  vs.  ffourrier,  executriXf  p.  353. 

TVhen  an  insolvent  State'  or  banking  institution  is  administered  by 
three  liquidators,  whose  commissions  are  fixed  by  law,  they  will 
not,  in  addition  to  »uch  commissions,  be  authorized  to  charge  a 
salary  for  their  services.  Nor  will  they  be  entitled  to  the  assist- 
ance of  clerks,  unless  they  first  show  that  from  the  intricacy  of 
accounts,  or  other  cause,  the  services  of  the  clerks  were  a  neces- 
sity, and  obtain  the  authority  of  the  court  for  their  employment, 
when  they  have  already  the  help  of  two  experts  in  the  work  of  liq- 
uidation. 

In  the  matter  of  the  Louisiana  Savings  Bank  and  Safe  Deposit  Co.,  in 
Liquidation,  p.  514. 

MANDATE. 

Powers  of  attorney  to  sell  and  transfer  the  property  pledged,  given  by 
the  pledgor  to  the  pledgee,  as  an  adjunct  to  the  contract  of  pledge 
itself,  are  not  revoked  by  the  insolvency  of  the  pledgee  or  other 
causes  stated  in  C.  C.  Art.  3027. 

The  Art.  3027  is  derived  from  the  Code  Napoleon  and  expresses  a  gen- 
eral principle  of  universal  juiisprndence  on  the  law  of  mandate, 
and  the  construction  has  been  uniform  under  all  systems  that  it 
did  not  apply  to  powers  coupled  wiMi  an  interest  in  which  the 
mandatory  was  made  sk  procurator  in  rem  suam. 

The  amendment  of  the  article  by  Act  No.  IJ  of  1882  is  considered  and 
con^itrued  as  not  incousistcnt  with  the  foregoing  principles  or  pre- 
venting their  continued  application. 

Benshaw  vs.  His  Creditors,  p.  37. 

MANDAMUS. 

Mandamus  lies  to  compel  a  district  judge  to  grant  an  injunction  in 
limine  to  any  purchaser  whose  property  is  sfized  for  the  payment 
of  the  price  of  a  thing  sold  to  him,  whenever  suit  has  been 
instituted  against  him,  for  the  recovery  of  the  property ;  the  more 
so  when,  from  the  showing  made,  it  appears  that  a  judgment  of 
eviction  was  rendered  contradictorily  with  the  seizing  creditor  in 
favor  of  the  plaintiflP  in  revindication  ;  that  the  judgment  has  been 
exeeuted,  and  the  debt  has  been  partially  extinguished. 
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In  paeeing  ii|mhi  casea  of  this  clasp,  the  court  does  not  propose,  in  the 
least,  to  trench  npon  tlie  aierUs  of  tlie  controversj,  as  it  acts 
merely  on  the  face  of  the  papers,  and  ««.  Awnng  Uie  trial,  facta 
may  be  established  and  a  standpoint  taken  which  would  j— lify 
adverse  conclusions.  State  exrel,  Jacobs  vs.  Judge,  p.  206. 

Act  100  of  188()  directs  the  performaoce  of  certain  duties  by  tlie  City 
Council  alonSy  and  imposes  on  the  Comptroller  and  Treasurer  the 
performance  of  none.  Its  provisions  do  not  appertain  to  the 
executive  department  of  the  city  government,  bat  same  are  exclu- 
sively confirmed  to  the  legislative  dep<irtment  thereof. 

Mandamus  does  not  lie  for  tlie  enforcement  of  that  act. 

Former  opinion  did  not  hold  that  Act  No.  5  of  1870  barred  the  writ  of 
mandamus  as  a  remedy  to  enforce  performance  of  specific  duties 
imposed  by  subsequent  legislation  on  the  city  of  New  Orleans,  its 
Council,  or  any  of  its  o(!lcers;  but  that  the  law  iny^oked  by  relator 
did  not  impose  the  specific  duties  for  the  performance  of  which 
the  mandamus  was  asked. . 

Held:  the  word  ** revenues,"  as  used  in   act  109  of  1886,  necessarily 
means  the  budget  estimate  of  revenues,   because  otherwise  it 
would  be  a  mathematical  impossibility  to  frame  the  budget  in 
accordance  with  the  requirements  of  the  city  charter. 
State  ex  rel.  Paring  Company  vs.  City  of  New  Orleans  et  als.,  p.  299. 

It  is  irregular  to  proceed  by  rule  to  compel  a  legal  organization  to 
perform  a  duty,  however  clearly  imposed  upon  it. 

The  objection  that  such  proceeding  is  unauthorized,  and  ought  to  be 
by  mandamus,  is  well  founded  and  cannot  be  disregarded. 

Oliver  vs.  Board  of  Liquidation,  p.  321. 

Mandamus  will  not  go  to  the  Board  of  Commissioners  after  the  levy  of 
the  tax  has  been  completed,  the  tax  has  been  extended  on  the 
assespmeut  roll,  and  the  roll  placed  in  the  possession  of  the  tax 
collector  for  collection,  because  it  w^ould  be  nugatory  for  want  of 
power  in  suth  board  to  make  the  correction  that  is  required,  it 
he\vkg  funvtns  officio. 

Gaither  vs.  Green,  tax  collector,  et  al.,  p.  362. 

A  mandamus  will  not  lie  to  compel  the  Register  of  Conveyances  of  the 
parish  of  Orleans  to  erase  from  the  record  of  his  office  a  tax  deed, 
in  the  absence  of  a  final  judgment  of  a  competent  court  declaring 
the  nullity  of  the  tax  sale,  not  even  if  the  purchaser  at  such  tax 
sale  is  made  party  to  the  proceeding. 

State  ex  rel.  Maspereau  vs.  Batt,  register,  et  al.,p.  582. 
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MaDdamns  does  not  )ie  to  compel  a  suspensive  appeal  from  an  order 
m  liminey  granting  an  injunction,  unless  after  exhaustion  of  ade- 
quate means  to  dissolve  and  the  act  enjoined,  if  committed,  would 
cause  irreparable  injury. 

State  ex  rel.  Shakspeare,  mayor y  et  ah  vs.  Judge,  etc,,p,  607. 

A  mandamus  does  not  lie  against  a  district  judge  to  direct  him  to 
annul  such  appointment  and  to  cancel  the  letters  issued  to  the  pro- 
visional syndic,  when,  for  reasons  assigned,  the  judge  has  declined 
to  do  so. 

The  exercise  of  a  legal  discretion  cannot  be  controlled  by  mandamus. 

State  ex  rel.  Levy  &  Son  vs.  Judtjeyp.  818. 

Determining  whether  relator  is  or  not  entitled  to  a  peremptory  man- 
damus compelling  the  respondent  judge  to  grant  him  a  writ  of 
injunction,  depends  upon  whether  the  law  entitles  him  to  it,  as  of 
right.  If  the  law  gives  the  respondent  the  discretion  to  grant  or 
refuse  it,  the  mandamus  will  not  go. 

In  a  mandamus  proceeding  we  are  not  to  inquire  whether,  in  dissolv- 
ing the  writ,  the  respondent  exercised  a  sound  and  legal  discretion, 
but  to  simply  ascertain  whether  he  had  any  discretion  at  all.      * 

State  ejr  rel,  Johnsan  vs.  Judge,  p.  852. 

MARRIAGE  AND  DIVORCE. 

A  married  woman,  whose  husband  has  left  her,  and  has  disappeared, 
and  after  several  years  is  reported  dead,  and  who  believes  that  her 
said  husband  is  dead,  will  be  held  to  have  been  in  good  faith  in 
contracting  a  second  marriage,  although  such  marriage  was  subse- 
quently declared  judicially  to  have  been  null,  for  reason  of  her 
want  of  legal  capacity  to  contract  matrimony. 

McCaffrey  vs.  Benson j  p.  10. 

Where  a  marriage  is  solemnized  in  France,  and  the  husband  subse- 
quently abandons  his  wife  and  comes  to  Louisiana,  he  cannot  pros- 
ecute a  suit  against  his  abandoned  wife  for  a  divorce  in  acontr  in 
this  State  by  causing  a  curator  ad  hoc  to  be  appointed  to  represent 
her,  through  whom  she  is  cited,  and  the  wife  is  not  notified  of  the 
proceedings  and  the  judgment  of  divorce  rendered  in  the  suit  will 
be  regarded  as  rendered  without  citation  and  such  judgment  will 
be  an  absolute  nullity. 

Champon  vs.  ChampoUy  Her  Hushandyp.  28. 

MINORS  AND  THEIR  TUTORSHIP. 

Propel ty  belonging  exclusively  to  minors  can  be  ordered  to  be  fold 
only  on  compliance  with  the  requirements  of  the  law  on  the  subject. 
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An  order  of  sale  of  the  entire  property  of  a  succession^  iaiierited  by- 
minor  and  major  beirs^  to  pay  the  debts  and  to  settle  the  claims 
and  interest  of  the  latter,  can  be  assimilated  neitlier  to  a  sale  asked 
by  an  udraioistrator,  nor  to  one  to  effect  a  partition,  nor  to  one  of 
minor's  property. 

No  more  can  a  tutor  administering  a  succession  than  an  administrator 
ask  and  obtain  the  tale  of  more  property  than  is  necessary  to  pay 
the  debts. 

A  tutor  can  undertake  the  settlement  of  a  succession  only  when  it 
accrues  exclusively  to  his  v^ards. 

Succession  of  DumestrCf  p,  572 . 

MOHTGAGE. 

A  note  secured  by  mortgage,  issued  by  a  planter  to  the  order  of  bis 
merchant  to  make  good  all  advances  for  the  working  of  a  planta- 
tion, although  received  as  ^*  collateral  security,''^  may  be  sued  on, 
directly  by  the  latter,  for  the  exact  amount  of  the  advances, — as  a 
pledger  could  do. 

In  absence  of  proof  of  want  of  consideration,  and  in  the  presence  of 
•  evidence  showing  that  the  advances  have  been  made,  payment  of 
the  note  may  be  enforced  by  the  seizure  and  sale  of  the  mortgaged 
property.  Ohaffe  (&  Sons  vs.  Whitfield,  p.  681. 

The  right  of  a  mortgage  creditor  is  lost  by  the  failore  to  reinscribe 
within  ten  years,  although  previous  to  the  expiration  of  that  delay 
the  mortgage  had  died. 

But  no  reinscription  is  necessary  when  the  mortgaged  property  is  sold 
within  the  ten  years. 

Payment  of  a  judgment  not  reinscribed  and  not  revived  cannot  be 
sought  after  the  expiration  of  the  ten  years  by  which  it  is  pre- 
scribed. Succession  of  Gagneux,  p,  701. 

When  a  plantation  owned  jointly  by  a  number  of  persons  is  mortgaged 
to  secure *a  debt  which  they  (the  mortgagors)  alone  owe,  and  the 
owner  of  the  outstanding  interest  in  the  property,  not  bound  for 
the  debt,  convey  that  interest  to  the  mortgagors,  his  co- proprietors, 
and  waives  in  favor  of  their  creditor  his  privilege  and  mortgage, 
upon  the  sale  of  the  plantation  to  pay  the  mortgage  debt,  the 
creditor,  after  the  full  satisfaction  of  his  debt,  cannot  apply  the 
balance  of  the  price  at  which  the  property  is  adjudicated  to  the 
payment  of  a  subsequent  mortgage  in  his  favor.  He  cannot  en- 
croach upon  the  mortgage  and  vendors  privilege  of  this  co- 
proprietor  beyond  what  is  required  to  pay  the  mortgage  debt,  for 
the  benefit  of  which  the  waiver  was  made. 

Beqgio  vs,  McCan,  p,  479. 
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In  an  action  to  cancel  and  annol  a  mortgage  on  allegations  of  fraada- 
lent  simnlation,  wbere  the  liolder  of  tLe  mortgage  notes  bas 
actaally  reduced  them  by  indorsement  thereon,  before  snit  to  the 
amount  actually  due  and  correctly  admits  such  reduction  in  his 
answer  to  the  suit,  and  where  the  reality  and  good  faith  of  his 
mortgage  to  the  full  extent  claimed  by  him  are  clearly  established, 
the  mere  failure  to  have  erased  the  record  in  the  mortgage  office 
to  the  extent  of  the  reduction,  cannot  support  a  judgment  against 
him  throwing  on  hi-m  the  costs  of  a  suit,  every  issne  in  which  has 
been  decided  in  his  favor.  The  proceeding  was  not  one  to  erase 
or  reduce  an  inscription,  but  to  declare  the  simulation  and  nullity 
of  the  mortgage  itself. 

Mutual  National  Banlc  of  New  Orleans  vs.  Began  €taL,p,  17. 

In  case  a  junior  mortgagee,  for  a  consideration  that  is  satisfactory  to 
himself,  intervenes  in  a  subsequent  act  of  mortgage  in  favor  of  a 
senior  mortgagee  to  secure  plantation  advances  to  the  mortgagor, 
and  postpones  thereto  the  rank  and  priority  of  his  own,  has  no 
ground  of  complaint  if  the  proceeds  of  the  crop  to  which  the  ad- 
vances were  made,  are  applied  to  its  discharge,  even  though  the 
advances  were  not  necessary  plantation  supplies,  there  being  no 
clause  in  the  act  of  making  such  a  limitation. 

Such  a  clause  being  ir.coi-porated  in  the  proees  verbal  of  the  delibera- 
tions of  a  family  meeting,  recommending  the  postponement — the 
intervener  being  an  interdict — will  not  be  considered  as  a  restric- 
tion on  the  contract  of  mortgage  in  the  absence  of  other  provisions 
on  the  subject  therein  contained. 

The  phrase  ''that  said  sum  of  $20,000  shall  be  exclusively  used  for  the 
cultivation  of  the  crop,'^  indicates  that  a  duty  was  imposed  on  the 
mortgagor  who  borrowed  the  money,  and  not  on  tlie  lender,  who 
could  not  control  its  use  or  destination. 

Lehman,  Abraham  &  Go,  vs.  Godherry,  Jr.,  p.  219. 

The  owner  of  a  property  exempt  from  seizure  as  his  homestead,  cannot 
sell  such  property  free  of  the  mortgages  inscribed  against  it  before 
the  sale.  He  has  the  legal  right  to  sell  the  property  but  it  passes 
to  the  purchaser  burdened  with  the  judicial  mortgage  inscribed 
against  the  vendor.  Denis  vs.  Gayle  et  als.y  p.  286. 

In  a  contract  relating  to  real  estate  situated  in  this  State  between 
parties  residing  in  a  State  where  the  common  law  prevails,  it  is 
stipulated  substantially  that  one  of  the  parties  sells  to  the  other 
the  immovable  for  a  designated  price,  and,  further,  that  the  said 
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sum  mentioned  as  the  price  was  a  debt  owing  to  the  alleged  par- 
chaser  by  the  vendor,  and  that  should  said  debt  be  paid  by  a  time 
stated  the  act  or  conveyance  should  be  void.  The  act  was  termed 
by  the  parties  ''a  deed  of  mortgage,"  and  was  recorded  in  the 
mortgage  record  book  of  the  parisli  wliere  the  property  was  sit- 
uated. Heldy  that  the  instrument  was  a  common  law  mortgage 
and  did  not  have  the  effect  of  passing  title  to  the  property. 

Jlowe.  executor,  V8,  Austin  et  als.yp,  »I23. 

MUNICIPAL  CORPORATIONS. 

An  annual  charge  of  $5  per  pole  upon  the  poles  of  a  telephone  company 
already  established  imposed  by  a  municipal  ordinance  as  "a  con- 
sideration for  the  privilege"  is  not  a  tax  either  on  property  or  as  a 
license  and  cannot  be  sustained  as  an  exercise  of  the  tax-power. 

It  is  not  an  exercise  of  the  police  power,  as  it  involves  no  considera- 
tion of  public  order,  health,  morals  or  convenience. 

A  municipal  ordinance  granting  to  a  particular  company,  authority  ta 
construct  and  maintain  telephone  lines  on  the  streets,  without  any 
limitation  as  to  time  and  for  consideration  stipulated, when  accepted 
and  acted  on  by  the  grantee  by  a  compliance  with  all  its  condi- 
tions and  the  construction  of  a  valuable  and  expensive  plant,  ac- 
quires thereby  the  featnres  of  a  contract  which  the  city  cannot 
thereafter  abolish  or  alter  in  its  essential  terras  without  the  con- 
sent of  the  grantee  ;  and  the  imposition  of  new  and  burdensome 
considerations  is  a  violation  thereof. 

A  proviso  in  the  ordinance  to  the  effect  that  ^*  the  acts  and  doings  of 
the  company  under  this  ordinance  shall  be  subject  to  any  ordi- 
nance or  ordinances  that  may  be  hereafter  passed  by  the  city," 
does  not  convert  the  grant  into  a  more  revocable  permit.  On  the 
contrary,  ic  assumes  that  the  ordinance  is  to  continue  in  full  force 
and  effect,  and  recognizes  the  right  of  the  grantee  to  do  and  to  act 
under  and  in  accordance  witb  it,  and  only  subjects  such  "acts  and 
doings"  to  future  muuicipal  regulations  not  inconsistent  with  the 
ordinance  itself. 

City  of  Xav  Orleans  vs.  Telephone  and  Telegraph  Co,, p.  41. 

Persons  who  deal  with  political  or  municipal  corporations  possessed  of 

limited  power  to  contract  debts,  must  rely  for  their  payment  upon 

the  annual  revenues  provided  for  them  by  law,  in  the  absence  of 

any  special  statute  authorizing  the  creation  of  a  contract  therefor. 

State  ex  ret.  Wood  vs.  Board  of  Liquidation,  p.  398. 
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That  feature  of  the  coutract  between  the  city  and  the  New  Orleans  and 
Carrolltou  Railroad  Company,  which  exacts  from  the  public  a  fare 
oftencentA  from  Carrollton  to  Canal  street,  except  from  actual 
residents  above  Napoleon  avenue,  who  can  on  certain  conditions 
nmke  tiie  trip  far  Aye  cents,  is  not  subject  to  att4u:k  as  an  unreas- 
onable discrimination  prohibited  by  the  law  governing  the  obliga- 
.  tions  of  common  carriers.  Foitnan  vs.  Bailroad  Go.,  p.  440. 

NEGOTIABLE  PAPER. 

The  transferee  of  a  negotiable  instrument,  such  as  a  promissory  note 

made  payable  to  the  order  of  the  maker  and  by  him  endorsed  in 

blank,  holds  the  instrument  clothed  with  the  presumption  that  it 

was  negotiable  for  value  in  the  usual  course  of  business,  before 

maturity  and  without  notice  of  any  equities   between   the   prior 

parties  to  the  instrument.    That  presumption  is  not  rebutted  by 

proof  that  tlie  notes  had  been  negotiated  by  an  agent  of  the  maker, 

contrary  to  the  latter^s  instructions,   who  had  left  them  in  the 

possession  of  the  agent  for  future  negotiation  according  to  special 

instructions  to  be  given,  and  which    were  never  given,    without 

proof  that  such  circumstances  were  made  known  to  the  transferee 

at  the  time,  or  in  default  of  evidence  tending  to  show   that  the 

transferee  was  not  in  good  faith. 

Vochrane  vs.  Dickenson,  p.  127. 

The  right  of  action  of  an  accommodation  acceptor  of  a  draft,  and  who 
pays  or  retires  the  same  with  his  own  means  against  the  drawer^ 
is  for  reimbursement,  and  it  rests  on  the  implied  or  conventional 
promise  of  the  drawer  to  indemnify  him. 

By  such  a  transaction  (he  drafts  have  no  longer  any  value  as  such,  and 
the  drawer  is  entirely  discharged  of  all  obligations  thereon,  his 
liability  being  to  the  acceptor  for  indemnity,  and  the  draft  being 
an  item  of  evidence. 

The  fact  that  a  member  of  a  commercial  firm  in  whose  name  negotiable 
paper  has  been  issued  by  the  managing  partner,  is  ignorant  of  the 
tiansaction,  and  that  no  entry  of  the  same  has  been  made  in  the 
partnership  books,  will  not  release  him  from  liability  if  it  is  in 
proof  tliat  the  transaction  had  been  made  for  and  had  enured  to 
the  benefit  of  the  firm. 

The  acceptor  who  has  paid  such  draft  can  recover  only  legal  interest 
on  the  promise  of  indemnity. 

Martin  vs.  Muncy  &  Marcif,  p,  190. 

Payment  of  a  note  by  an  endorser,  actually  bound,  produces  the  legal 
effect  of  subrogating  him  to  the  rights  of  the  last  holder. 
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Money  borrowed,  for  account  of  the  borrower  and  applied  to  the  pay- 
ment of  a  note,  at  the  request  of  the  drawer,  cannot  be  clainsed  by 
the  indorser  as  being  his  money,  though  he  subsequently  issued 
his  clieck  to  the  original  lender,  in  the  absence  of  proof  that  the 
money  was  lent  to  him,  the  indorser. 

Seixas,  syndic,  vs.  GonsouUn  etaL^p.  351. 

NEW  TRIAL. 

A  defendant  is  always  in  time  to  apply  for  a  new  trial  where  the  judg- 
ment was  not  rendered  in  his  presence  and  where  he  was  not  noti- 
fied of  its  rendition. 

A  justice  of  the  peace,  like  all  other  magistrates,  has  the  right  to  grant 
a  new  trial,  either  on  motion  of  the  aggrieved  party,  or  propria 
moiu,  where  he  considers  his  previous  finding  erroneous. 

A  justice  of  the  peace  has  the  right  to  assign  a  case  for  trial  on  giving 
the  parties  notice  and  sufficient  time  to  summon  their  witnesses. 
State  ex  rel  Henderson  vs,  McOrea,  justice,  p.  20. 

OBLIGATIONS. 

Every  obligation  is  the  correlative  of  a  corresponding  right,  and  when 
the  light  is  destroyed  the  obligation  is  equally  extinguished. 

The  modes  of  extinguishing  obligations  mentioned  in  C.  C.  2130,  em- 
brace only  those  general  ones  applicable  to  all  obligations,  and  are 
not  exclusive  of  a  multitude  of  other  particular  causes  of  exUn- 
guishment  applicable  to  each  peculiar  kind  of  obligation. 

The  sub.^equent  reaoquisition  of  the  notes  by  the  vendor  does  not  ope- 
rate to  revive  this  obligation  which  had  been  thus  extinguished. 

Peoples^  Bank  vs.  Gage  et  als.,  p.  138. 

PARTITION. 

Real  estate  which  cannot  bo  coLveniently  divided  in  kind  must  be  sold 
to  effect  a  partition  thereof. 

Gazes  vs.  Succession  of  Gassie  et  als  ,  p.  360. 

A  judgment  to  operate  a  partition  by  sale  can  be  validly  rendered  only 
on  proof  that  the  property  cannot  be  conveniently  divided  in  kind. 

A  court  having  \irobate  jurisdiction  has  no  power  to  order  the  sale  of 
all  the  ])ropercy  of  a  succession,  inherited  by  minor  and  major 
heirs,  at  the  instance  of  the  tutor,  with  the  consent  of  the  latter, 
to  pay  debts  which  hardly  amount  to  two- fifths  of  tho  estimated 
value  of  the  property  and  to  Fettle  the  interest  of  the  major  heirs. 

Enough  property  must  first  be  sold  to  pay  the  debts,  and  the  residue 
accruing  to  such  heirs  may  then  form  the  object  of  a  partition,  in 
kind,  or  by  sale,  on  proper  proceedings  and  proof. 
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In  such  case  a  court  cannot  decree  the  partition  by  sale,  unless,  on 
proof,  that  the  property  cannot  be  conveniently  divided  in  kind. 

Succession  of  DumestrCy  p,  572. 

PARTNERSHIP. 

Wherj  only  a  partial  settlement  of  a  partuership  has  been  effected  and 
where  certain  matters  have  been  expressly  reserved  for  future 
settlement  and  adjustment,  an  action  will  properly  lie  for  a  further 
and  complete  settlement. 

Thompson  vs.  Walker ^  festanientari/ executor,  p,  676. 

PEACE  BOND. 

A  threat  to  burn  a  dwelling-house  is  a  threatened  breach  of  the  peace, 
as  it  puts  the  party  tlire«ateu«^d  in  fear,  and  excites  him  to  personal 
prowess  to  protect  his  person  and  property, 

A  magistrate  has  the  power  under  Sec.  1016  R.  S.,  to  order  the  party 
making  the  threats  to  furnish  security  that  he  will  not  carry  out 
the  threat,  and  in  default  of  furnishing  security  he  has  the  power 
under  said  section  to  commit  until  the  security  ordt-red  is  fur- 
nished. State  ex  rel.  Gestner  vs.  Eecorder,  p,  855. 

PETITORY  ACTION. 

In  a  petitory  action,  exceptions  filed  by  a  defendent,  the  allegations 
of  which,  to  be  sustained,  require  the  introduction  of  evidence  of 
title  upon  which  the  exceptor  must  rely  to.  maintain  himself  in 
the  possossion  and  ownership  of  the  property,  should  be  referred 
to  the  merits.    . 

A  party  in  possession  of  immovable  property  by  an  apparent  judicial 
title  cannot  force  the  plaintiff  to  a  trial  on  an  exception  that  he 
must  first  bring  a  separate  and  distinct  action  to  annul  the  judicial 
proceeding  under  which  defendant  relies  for  title. 

Such  a  proceeding  affords  the  defendant  alone  an  opportunity  to  offer 
his  evidence  of  title.  McOall  vs.  Irion  et  al.^  p,  690. 

PLEADINGS, 

A  defendant  who  files  a  special  plea  is  to  be  judged  on  that  plea   and 

none  other.    All  else  is  admitted. 
Hence  a  surety  who  denies  his  signature  to  a  bail  bond,    which   is  an 

act  under  private  signature,  on  a  proceeding  to  forfeit  the   same, 

the  accused  not  appearing  when  called  is  barred  from  all   other 

defences,  the  signature  once  proved. 
The  principle  applies  whether  the  proceeding,  which  is   intrinsically 

civil,  be  considered  as  civil  or  criminal  in  form. 
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The  congeDt  of  an  accused,  when  arrested  to  correct  a  misnomer  in 
the  affidavit  and  in  the  wai-rant,  will  debar  his  sarety  on  an  ap- 
pearance bond  of  the  right  of  urging  that  the  name  of  the  principal 
in  the  bond  is  different  from  the  name  in  the  affidavit. 

State  V8.  Hendricks  and  Jameson,  surety, p.  719. 

Pd^^ments  made  by  syndics,  liquidators  and  other  fiducial ies,  under  ex 
parte  orders  of  a  court,  are  still  open  to  inquiry  as  to  their  correct- 
ness. The  practice  of  granting  such  orders  without  notice  to 
those  interested  and  without  proof  contradictorily  made  is,  as  a 
general  rule,  irregular  and  unwarranted. 

Bat  though  unauthorized,  such  oiders  may  be  regaided  as  confirma- 
tory of  the  good  faith  and  honesty  of  those  making  the  payments. 

And  when  the  charges  made  are  not  extravagant  on  their  face,  and 
were  for  services  of  experts!,  attorneys  and  others,  rendered  nuder 
the  eye  of  the  court,  and  some. of  whom  were  appointed  by  the 
court  without  opposition,  and  the  conduct  and  administration  of 
the  fiduciaries  is  free  from  suspicion  of  fraud,  the  payment  will  be 
viewed  as primn  facie  correct,  and  in  the  absence  of  sufficient  evi- 
dence to  negative  or  rebut  such  presumption,  the  payments  will 
not  be  rt-jected. 

Louisiana  Savings  Bank  and  Safe  Ihposit  Co.,  ii}  Liquidation,  p.  514. 

Proceedings  for  the  distribution  of  funds  in  the  hands  of  a  sheriff  and. 
arising  from  a  sale,  partake  of  the  nature  of  a  concurso  and  re- 
semble a  tableau  of  distribution. 

In  such  casps,  particularly  when  there  exists  a  cljish  of  interests,  it  is 
indispensable  that  all  the  claims  affecting  the  proceeds  in  hand  be 
considered  together,  and  determined  one  and  the  same  judgment, 
and  not  piecemeal  or  separately. 

This  is  essentia],  co  avoid  confusion  and  injustice. 

In  the  instant  case,  as  two  out  of  several  claims  have  been  passed 
upon  separately,  and  those  having  an  interest  to  resist  them  were 
not  made  parties,  this  Court  is  powerless  to  review  the  judgments 
complained  of.  Citizens  Bank  vs.  Tureaud  et  als.,  p,  149. 

When,  after  the  evidence  in  a  case  is  closed  and  the  argument  begun, 
one  of  the  parties  discovers  new  evidence,  the  effect  of  which  is 
to  furnish  a  new  ground  of  defense  and  presents  an  affidavit  of  its 
new  discovery  and  of  due  diligence,  and  when  it  is  apparent  that 
it  would  furnish  ground  for  a  new  trial,  the  discretion  of  the  judge 
in  opening  the  case  and  permitting  a  supplemental  answer  and 
offering  of  the  evidence  under  it  will  not  be  interfered  with. 

State  vs,  Powell  et  als., p.  241. 
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In  a  suit  Id  which  the  plaintiff  makes  claim  for  a  definite  sum  invested 
as  her  Miare  of  the  capital  stock  of  a  partner^liip,  and  also  for  an- 
other and  indefinite  nam  as  her  share  of  tlie  net  profits  thereof  on 
final  liquidation  and  settlement,  a  motion  to  compel  her  to  elect 
will  not  prevail.  McNair  vs,  Gourrier,  executrix,  etc, p.  353. 

An  appellee  who  has  not  filed  a  timely  motion  or  prayer  for  an  amend- 
ment of  the  judgment  appealed  from  can  obtain  no  relief  on 
appeal.  .Sarpy  et  ah  vs.  Eymel  et  aL,  p.  425. 

When  a  party,  about  to  be  sued,  is  presented  by  his  adversary  with  a 
petition  addressed  to  a  particular  court,  and  endorses  thereon  hfs 
acceptance  of  service,  waiver  of  citation  and  confession  of  judg- 
ment, and  wlien,  two  days  afterward,  said  petition  and  confession 
are  filed  in  court  and  judgment  rendered  thereon,  defendant  can- 
not claim  that  sucli  judgment  is  a  nullity,  because  violating  Art. 
162,  C.  P.,  prohibiting  election  of  a  domicile  (other  than  his  own) 
for  the  purpose  of  being  sued. 

The  confession  of  judgment  was  a  pleading  to  the  merits,  and  being 
filed  with  his  authorization,  its  effect  ^is  to  be  governed  by  the 
date  of  filing  and  not  by  the  date  of  its  preparation. 

Having  thus  pleaded  to  the  merits,  without  exception  to  the  jurisdic- 
tion, the  judgment  rendered  is  valid. 

Kelly  V8.  Lyons,  p.  498. 
PLEDGE. 

The  mere  fact  that  a  creditor  holds  collateral  securities  does  not  pro- 
vent  the  principal  debt  from  becoming  due,^nor  debar  the  creditor 
from  pnrsuiug  legal  remedies  for  its  enfi»rcement8.  The  pledge 
might  be  insufficient  or  invalid.  The  rights  of  defendant  or  of 
others  interested  to  require  surrender  or  application  of  the  original 
securities  are  not  involved  in  this  appeal  by  a  garnishee  who  has 
neither  right  nor  interest. 

Germania  Savings  Bank  vs.  Feu8er,p.  796. 

The  right  of  retaining  possession  of  the  thing  pledged  until  payment 
of  his  debt,  conferred  on  the  pledgee  by  Art.  3164  C.  C.  is  an 
essential  constituent  of  the  juspiynoris  and  not  affected  by  the 
cession  of  the  pledgor.  The  syndic  may;  on  proper  showing  or 
proper  proceeding,  compel  the  liquidation  of  the  pledge  by  sale 
so  as  to  •  ascertain  any  possible  residuum  applicable  to  other 
creditors;  but  he  does  not  acquire  the  right  to  demand  the  sur- 
render of  the  pledged  property  into  his  official  control  and 
administration  and  subject  to  the  costs  and  charges  thereof. 

Benshaw  vs.  His  Creditors,  p.  37. 
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The    action    against    defendant,  Letorey,  is  not  sastained  by    th& 

evidence,  so  far  as  it  charges  siTqulation,  and,   as  a  recovatory 

action,  is  barred  by  the  prescription  of  one  year. 
A  pledge  of  sliares  of  stock  in  corporationw  is  validly  effected  by  the^ 

delivery  of  tlie  certificates,  without  tlie  necessity  of  notice  to  the 

corporation  or  transfer  on  its  hooks. 
The  case  is  not  efft^cted  by  the  fact  that  the  certificates  refer  to  the 

charter,  which  contains  a  provision  that  no  sale  or  transfer  shall 

be  made  without  first  giving  the  corporation   sixty  day's  noticer 

with  the  privilege  lo  it  or  its  members  to  purchase  on  equal  terms. 
Such  provision  obviously  refers  to  transfers  of  owneiship,  and  not  to 

pledges.     It  will  be  time  enough  to  discuss  its  effect  and  the  righta 

of  the  corporation  under  it,  when  the  pledgee  shall  seek  to   sell 

the  stock  in  satisfaction  of  his  pledge. 
Crescent  City  Selts  and  Mineral  Water  Man/.  Co.  vs  Letorey^  p,  155. 

POLICE  POWER. 

The  police  power  is  the  right  of  a  State,  or  of  a  State  functionary^ 
acting  under  delegated  authority,  to  presciibe  regulations  for  the 
good  order,  peace,  protection,  convenience  and  comfort  of  the 
community,  without  encroaching  on  the  like  power  vested  in 
Congress  by  the  Federal  Constitution.  It  is  known  when  and 
where  it  begins,  but  not  when  and  where  it  terminates.  Under  it^ 
a  man's  property  may  be  taken  from  him,  his  liberty  may  be 
shackled,  his  person  and  life  imperilled,  in  cases  of  great 
public  exigencies. 

New  OrleanH  Gas  Li^ht  Company  vs.  Hart,  p.  474. 

PRESCRIPTION. 

Jinsbands  and  wives  cannot  prescribe  against  each  other. 

Succession  of  Vollmer,  p,  593. 

Prescription  acquirendi  causa  cannot  be  acquired  under  a  title  resulting 
from  a  lease. 

Parish  Board  of  School  Directors  vs.  Edrington.  p,  633. 

A  submission  to  arbitration  of  the  matter,  embraced  in  a  subsequent 
litigation,  and  a  suit  in  affirmance  of  the  award,  praying  that  it  be 
made  executory,  constitute  a  legal  interruption  of  prescription. 

Meyer  vs.  Ludeling,  p.  640. 

Although  prescription  be  suspended  against  the  creditors  of  an  insol- 
vent, the  principle  is  inapplicable  to  successions,  whether  solvent 
or  insolvent.  Succession  of  Gagneux,p,  701. 
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The  five  years'  prescription  fixed  by  the  terms  of  R.  C.  C.  3543,  cares 
**all  iDformalities  connected  with  or  growing  out  of  any  public  sale 
made  ♦  ♦  •  at  public  auction, "  and  is  a  bar,  perfect  and  com- 
plete, in  respect  to  **  minors,  married  women  and  interdicted  per- 
sons. "  Linman  et  aL  vs.  Biggins ^p,  761. 

Suit  for  reimbursement  of  taxes  paid  is  a  pert«onal  action  only,  pre- 
scribed by  ten  years.  Sandidge  va  Hunffp,  766. 

Good  faith  and  possession  are  not  sufficient  to  acquire  immovable 

property  by  the  prescription  of  ten  years. 
A  title  sufficient  in  form  to  transfer  immovable  property  is  required 

as  tlie  basis  of  prescription.  Beer  et  al,  vs.  Leonard,  p.  845. 

The  evidence  in  the  case  fails  to  establish  the  claim  with  that  certanty 
required  to  support  a  judgment. 

When  a  co-owner  of  indivision  of  immovable  property  brings  an 
action  in  his  own  name  for  the  entire  damage  done  to  the  estate 
by  a  trespasser,  the  citation  in  such  suit  will  avail  to  interterrupt 
prescription  as  to  the  other  co-owner  who  afterwards  intervenes 
and  joins  in  the  action.  The  suit-w^as  necessarily  for  his  benefit, 
entitling  him  to  an  account  from  the  plaintiff  in  case  of  recovery, 
and  it  informed  defendant  of  the  entire  cause  and  object  of  the 
claim  and  of  the  titles  on  which  it  was  founded. 

Becnelvs.  Waguespack,  p,  109' 

Prescription  by  which  tax  sales  may  be  validated,  or  which  debar  from 
action  to  avoid  such  sales,  does  not  run  against  incapacitated  per- 
sons. Keartis  vs,  Collins,  p,  453. 

PRIVATE  MARKETS. 

The  words  of  a  law  are  generally  to  be  understood  in  their  most  usual 
signification. 

When,  in  Act  No.  100  of  1878,  prohibiting  the  keeping  of  private  mar- 
kets within  a  radius  of  six  squares  of  a  public  market,  in  New- 
Orleans,  the  Legislature  used  that  language,  they  had  in  view  to 
fix  an  equal  and  uniform  distance  in  order  to  avoid  any  arbitrary 
discrimination,  and  intended  that  the  distance  should  embrace^ 
both,  the  length  of  the  squares  and  the  width  of  the  streets  -,  in 
other  words,  2100  and  not  1800  feet,  American  measure,  as  con- 
tended by  the  defence. 

The  3100  feet  are  to  be  computed  from  any  point  on  the  public  market 
limits  nearer  the  private  market. 

State  vs.  Berard,  p,  172. 
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PRIVILEGE. 

Section^  128  and  2897  of  the  Revised  Statutes  confer  no  privilege  upon 
real  estate  in  favor  of  attorneys  at  law  for  their  professional  fees 
in  obtaining  judgment  maintaining  the  title  and  possession  of  de- 
fendants in  a  petitory  action. 

The  moment  such  a  judgment  becomes  final  its  object  is  attained,  and 
nothing  remains  to  wliich  a  privilege  could  attach. 

Mechanics  and  Traders^  Insurance  Go,  vis,  Levi  et  aL,  p,  135. 

A  contractor's  privilege  attaches  to  constructions  and  works  erected 
on 'soil  that  is  dedicated  to  public  use. 

The  contractor's  privilege  attaches  to  cnonstructions  and  works  that 
have  been  erected  on  the  leased  premises,  under  a  contract  with 
a  lessee,  in  the  place  of  others  that  have  been  destroyed  by  fire 
during  the  term  of  the  lease,  without  his  fault  or  neglect. 

Schwartz  vs,  Saiterj  p,  264. 

Advances  clearly  proved  to  have  been  used  for  other  than  plantation 
purposes,  cannot  be  allowed  a  privilege. 

For  services  rendered  by  counsel  in  the  settlement  of  a  succession  in 
which  there  was  little  or  no  litigation,  the  assets  realizing  some 
$6,000,  an  allowance  of  $300  is  ample,  and  will  not  be  increased. 

A  vendor  of  real  estate  is  entitled  to  a  privilege  for  the  payment  of  the 
unpaid  price  which  exists  until  it  has  been  relinquished,  or  the 
debt  satisfied,  or  prescription  has  run. 

The  abandonment  need  not  be  in  absolute  terms.  It  is  enough  if  it 
can  be  inferred  from  the  acts  of  the  parties  that  the  vendor  intend- 
ed to  waive  his  rank  in  favor  of  another  and  subordinate  his 
claims,  in  order  to  secure  payment  of  the  latter  by  preference  over 
himself.  What  surplus,  if  any,  remains  thereafter,  accrues  to  the 
vendor.  Succession  of  Oshorn,p,  615. 

PROHIBITION. 

An  application  for  a  prohibition,  asked  to  issue  to  a  court  which  is 
charged  with  usurpation  of  jurisdiction,  or  exceeding  its  powers 
vrill  not  be  entertained  unless  an  exception  has  been  made  to  its 
jurisdiction  and  has  been  overruled. 

State  ex  rel.  ShakspearCf  mayor,  vs.  Judge,  etc,,  p.  607. 

Prohibition  lies  to  prevent  the  Court  of  Appeals  from  exercising  juris- 
diction over  a  controversy  involving  a  right  to  a  servitude  of  light 
and  view,  valued  at  more  than  $1000  atid  a  claim  for  $1000  dam- 
ages, together  exceeding  $2000,  the  upper  jurisdictional  limit  of 
said  court.  State  ex  rel  Millard  vs.  Judges,  p,  771. 
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A  proliibition  cannot  issue  to  a  district  judge  to  prevent  him  from  do- 
ing nu  act  which  he  deni^^s  to  have  done,  which  he  refuses  to  do 
and  wliicli  is  not  shown  to  have  been  done  by  him. 

State  ex  rcL  Levy  &  Son  vs.  Judge,  p.  818. 

Our  supervisor}'  power  will  be  exercised  only  in  cases  where  there  has 
been  a  flagrant  usurpation  of  authoiity,  or  when  serious  injury 
may  occur  1o  parties  to  whom  no  other  remedies  are  afforded,  or 
when  the  intermediate  courts  are  witliout  power  to  grant  relief. 

This  Court  will  lespect  the  independence  of  inferior  courts  in  the  deter- 
mination of  questions  confided  to  their  judicial  discretion,  and  will 
not  usurp  merely  appellate  juiipdiction  not  conferred  upon  it  by 
the  Constitution. 

If  tlie  case  in  which  relief  is  80u;?ht  be  appealable,  the  relator  has  ade- 
quate remedy  by  appeal  and  is  not  entitled  to  the  prohibitive 
authority  of  this  Court. 

A  mere  apprehension  of  injuiy  is  not,  of  itfielf,  suflScient  to  justify  the 
interference  of  this  Couit  with  the  proceedings  of  inferior  tJ'ibu- 
nalft  acting  within  the  general  scope  of  their  powers. 

State  ex  rel  Mayer  vs.  Judge,  p,  837. 

PUBLIC  OFFICERS. 

The  law  confided  the  levy,  assessment  and  collection  of  the  special 
tax  in  question  to  three  distinct  and  different  sets  of  officials: 

1.  Its  levy  to  the  Board  of  Levee  Commissioners. 

2.  Its  extension  on  the  parish  assessment  rolls  to  the  parish  assessors. 

3.  Its  collection  to  the  State  tax  collectors. 

Once  a  tax  is  in  esse,  the  tax  roll  placed  in  the  hands  of  the  tax  col- 
lector, and  the  levying  and  assessing  officers  have  become  functus 
officio,  the  legality  of  such  tax  cannot  be  tested  with  the  collector 
alone. 

In  ease  there  be  difficulty  in  interpreting  the  qualifying  words  of  a 
sentence,  the  rule  is  to  apply  them  to  such  other  words  or  phrases 
as  shall  immediately  precede  them  therein,  rather  than  to  those 
more  remote. 

Taxes  levied  under  the  authority  of  Act  33  of  1879,  and  not  collected 
prior  to  the  passage  of  Act  44  of  1886,  were  not  abrogated  thereby. 
They  were  preserved  and  kept  in  force  after  the  passage  of  the  lat- 
ter, by  virtue  of  the  saving  clause  contained  in  Sec.  9  of  said  act. 

Oaither  vs.  Green,  tax  collector,  p,  362.* 

PUBLIC   ROADS. 

In  the  absence  of  clear  proof  of  dedication  to  public  use,  or  of  formal 
assent  by  the  owner,  from  which  the  same  can  be  inferred,  a  road 
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used  by  the  public  by  the  tolerance  of  the  latter  for  thirty  yeara 
and  even  longer,  will  not  be  declared  a  public  road. 

Section  3668  R.  S.  which  incorpoiate  an  act  of  1818,  defining  what 
roads  are  public,  should  be  construed  with  Article  R.  C.  C  455, 
which  declares  that  the  use  of  the  banks  of  navigable  rivers  or 
streams  h public. 

In  the  instant  case,  the  bayou  on  which  it  is  claimed  that  the  lands  of 
the  defendant  front,  \a  not  a  navigable  stream  and  the  road  in 
question  is  not  public,  McCearley  vs,  Lemennim',  p.  263. 

REGISTRY. 

Prior  to  the  passage  of  the  Act  of  the  drd  of  April,  1853,  notarial  titles 
were  not  required  to  be  filed  and  registered  in  the  book  of  con- 
veyances in  the  recorder's  ofiice. 

The  right  of  a  proprietor  of  real  property  evidenced  by  the  registry  of 
a  conveyance  thereof  in  the  proper  book,  and  the  proper  oflSce, 
in  the  parish  in  which  it  is  situated  at  the  time,  is  not  affected 
by  the  incorporation  of  it  into  a  new  parish,  and  no  additional 
registry  in  the  new  parish  is  necessary  in  order  to  preserve  its 
effect.         Parish  Board  of  School  Directors  vs.  Edrington,  p.  633. 

A  money  lender  may  safely  deal,  as  far  as  the  question  of  ostensible 
ownership  goes,  with  one  whose  title  to  real  estate  property  ap- 
pears on  the  public  records  and  cannot  be  affected  by  any  anterior 
transfer  of  the  property,  unless  the  same  was  made  by  the 
ostensible  owner,  his  authorized  agent,  or  by  judicial  authority, 
and  the  transfer  was  patent  by  proper  registry. 

Such  party  cannot  be  charged  with  notice,  unless  the  notice  result  from 
a  valid  registry  of  the  transfer,  and  is  not  bound  by  judicial  pro- 
ceedings in  which  the  title  of  the  property  is  involved,  but  to 
which  he  was  no  party.  Notice,  as  a  rule,  is  not  equivalent  to 
registry.-  Boyer  vs.  Joffrlon^  sheriff,  et  ate.,  p.  657. 

RES  JUDICATA. 

A  judgment  in  a  case  in  which  a  cause  of  action  was  not  set  forth,  be- 
cause it  had  then  no  existence,  cannot  constitute  res  judicata. 

Pasley  vs.  McConneUf  p.  609. 

Where  plaintiff  has  brought  a  hypothecary  action  against  a  third 
possessor  for  the  recognition  of  his  mortgage  on  property  held  by 
the  latter,  and  for  a  decree  that  the  property  to  bo  sold  to  satisfy 
the  same,  and  has  recovered  contradictory  judgment  to  that  effect, 
which  has  become  final,  and  has  issued  execution  thereon,  said 
judgment  is  res  j^idicata  as  to  all  antecedent  matters  which  he 
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urged,  or  might  liave  nrged,  as  defenseB  in  said  suit;  and  he  cau- 
UQt  set  them  up  again  as  grounds  for  an  injunction  against  the  exe- 
cution of  the  judgment.  Ludeling  vs,  Chaffe,  et  al.,  p,  645. 

When  the  principal  and  sureties  on  an  official  bond  are  sued  together, 
the  judgment  as  to  the  principal  is  re$  judicata  as  to  the  sureties. 
Uaston  and  Breaux  V9,  Board  of  School  Directors ^  p,  705. 

BEVIVAL  OF  JUDGMENT. 

When  a  judgment  of  revival  of  a  jndgment  against  a  bankrupt  debtor 
has  been  rendered  contradictorily  with  the  assignee  in  bankruptcy 
who  has  been  cited  and  has  answered,  such  judgment  cannot  be 
treated  by  a  third  person  as  an  absolute  nullity  and  collaterally 
attacked  without  any  action  or  prayer  to  annul  it.  The  propriety 
of  such  a  proceeding  finds  countenance  in  several  decisions  of  this 
Court,  and  presents  a  grave  question,  which  it  is  to  be  assumed 
was  considered  and  passed  upon  by  the  judge  who  rendered  the 
judgment.  Ludeling  vs,  Chaffe^  et  al,  p,  645. 

SALE. 

In  case  the  vendor  really  and  seriously  contemplates  and  agrees  to 
sell  a  tract  of  land  at  a  price  which  is  fixed  and  certain,  and 
the  vendor,  while  offering  and  proposing  to  buy  the  laud,  obtained 
also  a  transfer  of  a  judgment  upon  the  false  assertion  that  it 
operates  as  a  judicial  mortgage  on  the  land  sold  and  in  respect  to 
which  the  vendor  is  really  deceived,  Held,  that  on  appropriate 
allegations  and  proof,  the  transfer  of  the  judgment  may  be  annulled 
and  the  amount  that  has  been  realized  thereon,  recovered  of  the 
vendee.  Savoie  et  al.  vs,  Meyers  et  aLf  p,  677. 

An  instrument  of  writing  acknowledging  the  receipt  of  a  specified  sum 
as  a  part  of  the  purcliase  price  of  a  tract  of  hind,  (he  title  to  which 
is  to  be  executed  at  a  future  date,  and  the  terms  of  wliich  are  to 
be  ascertained  by  reference  to  another  instrument,  is  not  a  sal 3 
which  transfers  the  ownership  of  the  property,  but  is  only  a  promise 
of  Bale,  on  the  conditions  imposed,  and  cout^^is  the  right  on  the 
promisee  to  compel  performance  on  the  part  of  the  promiser. 

Thompson,  agents  vs,  Duson,  sheriff,  et  al.fp.  712. 

The  five  years'  prescription  fixed  by  the  terms  of  R.  C.  C.  3543,  cures 
**all  informalities  connected  with  or  growing  out  of  any  public 
sale  *  *  *  at  public  auction,''  and  is  a  bar,  perfect  and  com- 
plete, in  respect  to  ^'miuois,  married  women  and  interdicted 
persons."  Linman  et  al,  vs*  Biggins,  p,  761. 

\ 
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A  parchaser  of  immovable  property  cannot  be  judicially  coerced  to 
accept  a  doubtful  title.  Beeret  al.,  V8.  Leonard,  p.  845. 

Parol  evidence  is  inadmiBsible  between  the  contracting  parties  to  an 
act  of  sale  of  an  immovable  to  prove  ita  simulation.  This  can 
only  be  done  by  a  counter- letter  in  writing  equivalent  thereto. 
To  constitute  a  counter-letter  it  is  not  necessary  that  it  should  be 
contemporaneous  with  the  act  attacked.  It  is  sufficient  to  set 
aside  the  act  if  the  wilting  offered  against  it,  of  whatever  date, 
contains  an  admission  that  the  alleged  sale  was  a  simnlation. 

Nor  is  the  plaintiff  in  such  action  debarred  by  any  stipulation  in  the 
act,  or  by  the  warranty  contained  therein,  from  proving  the  falsity 
of  the  act.  Anderson  vs,  Benhain,p.  336. 

When  the  vendtir  transfers  the  notes  for  the  price,  for  a  valuable  con- 
sideration, to  a  third  person  without  endorsement  and  without  re- 
course or  warranty,  his  right  and  power  to  demand  or  receive  paj^- 
ment  of  the  price  ceases  to  exist,  and  with  it  his  right  to  demand 
a  resolution  of  the  sale  in  the  event  of  non-payment,  and  the 
corresponding  obligation  of  the  buyer. 

People's  Bank  vs.  Cage,  p,  138. 

The  failure  of  the  adjudicatee,  at  a  judicial  sale,  to  pay  the  price^ 
gives  the  vendor  the  right  to  demand  the  revocation  of  the  sale, 
though  the  property  may  have  passed  from  the  possession  of  the 
adjudicatee. 

An  authentic  act  of  sale  is  full  proof  against  all  parties  thereto.  In 
the  absence  of  a  charge  of  fraud  or  error,  it  cannot  be  contra- 
dicted by  parol  proof  tending  to  show  that  the  sale  was  not  real^ 
that  the  ostensible  purchaser  was  but  a  person  interposed,  and 
that  he  had  incurred  no  obligation  to  pay  the  price. 

McKcnzie  ct  ah,  vs.  Bacon  et  als,,  j^-  158. 

The  transfer  of  a  judgment  does  not  bind  the  judgment  debtor,  unlesa 
it  has  been  notified  to  him  or  it  is  clearly  shown  that  he  had 
knowledge  of  it. 

The  mere  filing  or  placing  the  transfer  among  the  papers  of  the  suit 
and  recording  of  it  in  the  books  of  the  parish  recorder,  are  not 
equivalent  to  the  notice  required  by  law,  which  must  bring  home 
to  the  debtor  knowledge  of  the  fact. 

A  debtor  who  settles  with  his  creditor  previous  to  notification  or 
knowledge  of  the  transfer  is  discharged  from  the  debt. 

Johnson  &  Co,  vs.  Boice  <J&  Frellstn,  p,  273.. 
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An  act,  purporting  on  its  face  to  be  a  sale  a  r6mere,  is  not  translative 
of  the  ownership  of  the  real  estate  to  the  purchaser,  when  it  is 
shown  that  the  parties  did  not  intend  that  it  should  so  operate. 

Such  sales,  made  for  an  inadequate  consideration  and  unaccompanied 
by  delivery,  will  be  treated,  witliout  sufficient  evidence  to  the 
reverse,  as  contracts,  by  which  the  thing  nominally  sold  stands  as 
security  and  nothing  else. 

Property  admitted  to  be  worth  more  than  $2,500  cannot  be  claimed  t- 
have  been  sold,  even  a  r6m4r€,  when  the  price  stipulated  is  $460, 
or  even  ^1,000,  and  possession  was  not  delivered. 

The  vilene^s  of  the  price  and  the  retention  of  possession  establish  that 
the  contract  wa^  designed  solely  to  subject  the  property  as  a  secu- 
rity. 

Such  an  innominate  agreement  is  in  the  nature  of  a  pignorative  con- 
tract, by  which  a  qiiasi  hypothecary  right  is  conferred.  It  is  recog- 
nized by  the  jurisprudpnce  of  the  State  as  a  contract  of  security, 
and  may  be  enforced,  on  a  proper  proceeding  and  showing,  for 
specific  performance. 

This  cannot  be  done  in  a  suit  which  is  strictly  a  pure  and  simple  peti- 
tory action,  involving  not))ing  but  rights  of  ownership. 

Howe,  executor,  vs,  Powell  et  ah.,  p.  307. 

A  sale  made  to  one  not  a  creditor,  for  a  price  in  cash,  though  inade- 
quate to  the  value  of  the  pr#^perty  conveyed,  cannot  be  annulled 
at  the  instance  of  the  creditors  of  the  vendor,  wlio  was  insolvent 
at  the  time,  to  the  knowledge  of  the  purchaser,  on  the  charge  of 
simulation. 

A  dation  en  paiement^  made  in  consideration  of  a  valid  and  subsisting 
indebtedness,  cannot  be  revoked  on  the  charge  of  simulation,  if  the 
conveyance  was  really  intended  to  pass  a  title  to  the  property  to 
the  creditor,  and  he  really  acknowledged  full  payment  of  the  debt. 

Pochelu  V8.  Catonnet,  p,  327* 

SEIZURE. 

Where  numerous  suits  have  been  instituted  against  a  common  debtor 
by  a  number  of  CI  editors,  accompanied  in  some  cases  by  attach- 
ments and  in  others  by  sequestrations,  and  the  property  seized 
under  the  writs  has  been  sold  by  written  consent  of  all  parties, 
and  the  funds  are  in  the  hands  of  the  sheriff,  tlie  debtor  cannot  be 
permitted  to  release  the  seizures  and  take  the  funds  in  his  posses- 
sion upon  executing  his  bond  (one  bond)  wherein  the  agreement 
for  the  sale  signed  by  him  it  is  expressly  stipulated  "  that  the  pro- 
ceeds of  the  sale  shall  remain  in  the  hands  of  the  sheriff  subject 


936  INDEX. 

SEIZURE— Oon<t>mcd. 

to  the  claims,  rights,  liene  and  privileges  of  the  seizing  creditors.'^ 
Whatever  may  have  been  his  legal  rights,  the  agreement  became 
the  law  to  him.  State  ex  rel.  Moss  dc  Co.  vs.  Judge,  p.  203. 

SEPARATION  OF  PROPERTY. 

The  wife^s  right  to  a  separation  of  property  is  not  limited  to  cases 
where  she  has  actual  claiuis  against  her  husband  which  are  en- 
dangered, but  extends  also  to  the  case  in  which  his  circumstances 
require  it,  in  order  that  she  may  enjoy  the  fruits  of  her  separate 
industry  for  the  support  of  herself  and  family  without  liability  to 
her  husband^s  creditors. 

Brown  (&  Learned  vs.  Smythe  et  aZ.,  p.  325. 

SEQUESTRATION. 

In  sequestration  of  movable  property  based  on  a  vendor's  privilege,  an 
affidavit  to  the  debt,  to  the  privilege,  and  to  the  fear  that  "  the 
defendant  will  conceal,  part  witli  or  dispose  of  the  movable  in  his 
possession  during  the  pendency  of  the  suit,"  fills  all  the  require- 
ments of  the  law;  and  the  party  is  not  bound  to  swear  to,  or  to 
prove,  any  other  grounds  of  fear  than  the  simple  facts  that  he  has 
a  privilege  and  that  it  lies  in  the  power  of  the  defendant  to  defeat 
or  destroy  it  by  doing  some  of  the  acts  which  he  swears  he  fears 
he  may  do. 

The  case  is  still  stronger  wheie  the  purchaser  of  the  movable  has 
failed  to  pay  the  price  when  due;  which  default  would  be  a  suffi- 
cient reason  for  the  fear,  even  if  the  law  required  the  creditor  to 
swear  and  to  prove  that  he  has  good  cause  to  fear,  which  it  does  not. 

Loxcden  vs.  Eobertson,  Jr.,  p.  825. 

SERVITUDE. 

Prescription  does  not  run  against  the  exercise  of  a  servitude  of  drain- 
age established  by  a  police  jury  in  pursuance  of  Section  6  of  the 
Act  of  25th  of  February,  1813,  on  Bonnet  Carre  point  and  adjacent 
lands,  in  favor  of  one  of  the  proprietors  of  an  estate  included  in 
the  system  ordained,  who  participated  in  its  establishment  and 
afterwards  resisted  and  prevented  its  repair  and  improvement. 

A  servitude  having  been  established  under  the  polii-e  power,  conferred 
by  that  statute,  its  control  continues  to  reside  in  the  police  jury; 
neither  party  to  it  can  prevent  or  oppose  its  repair  or  improve- 
ment; no  individual  can  go,  at  his  pleasure,  on  the  premises  or 
estate  of  another  and  make  repairs  on  or  improvements  of  such 
servitude  he  may  deem  necessary;  and  such  repairs  or  improve- 
ments can  be  made  in  pursuance  of  the  authority  and  ordinances 
of  the  police  juiy  only.  Sarpy  et  al.  vs.  Hymel  et  aZ.,  p.  425. 
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SHERIFF. 

The  sheriff  is  reBponsible  to  the  injared  party  for  all  damages  occa- 
eioned  through  his  negligence,  malfeasance  or  misconduct,  or  that 
of  his  deputies. 

The  party  viho  obtains  an  attachment  of  his  debtor's  property,  and 
realizes  nothing  thereby,  because  a  second  writ  obtained  against 
the  same  property  is  designedly  executed  in  advance  of  his,  by  a 
deputy  sheriff  with  full  knowledge  of  the  facts,  is  entitled  to  re- 
cover damages  against  the  sheriff. 

The  measure  of  such  damages  is  not  the  amount  of  his  claim,  if  it  ex- 
ceeds the  value  of  the  debtor's  property  which  the  injured  party 
iutended  to  reach;  but  he  cannot  recover  more  than  he  would 
have  received  if  the  oflScer  had  done  his  duty. 

Grabenheimer  V8.  Budd,  sheriffs  ei  als.,  p.  107. 

ISLANDER. 

Under  the  law  of  Louisiana  slander  is  a  quasi  offense,  actionable  under 
the  broad  provision  of  the  Code:  '*Every  act  whatever  Oi  man 
that  causes  damage  to  another,  obliges  him  by  whose  fault  it 
•  happened  to  repair  it. 

If  the  words  are  false,  injurious  and  uttered  malo  animo  they  are 
actionable. 

Both  malice  and  iDJury  may  be  inferred  from  the  nature  and  falsity  of 
tlie  words. 

Under  the  existing  social  habits,  customs  and  prejudices,  considered 
simply  as  facts,  charging  a  white  man  with  being  a  Qegro,  is  cal- 
culated to  inflict  injury  and  damage  to  the  knowledge  of  all 
persons,  and  no  one  can  so  make  and  circulate  such  a  charge 
without  knowing  its  injurious  effect  and  intending  to  injure  if  he 
knew  that  the  charge  was  false.  Such  charge  was  recognized  as 
actionable  slander  by  this  Court  under  the  Constitution  of  1868. 
21  Ann.  308.  Spotomo  vs,  Fourichon, p,  823. 

STATUTES. 

A  suit  brought  under  Act  106  of  1886 — it  being  an  act  to  encourage, 
protect,  regulate  and  develop  the  oyster  industry  in  this  State — is 
necessarily  predicated  on  apparent  title  and  pos8es^ion  as  owner 
of  the  lands  acquired  from  the  State  or  United  States  government 
prior  to  the  passage  of  the  act,  by  the  claimant  of  the  exclusive 
right  to  use  the  bayous,  lakes,  etc.,  which  make  into  or  run 
through  them,  for  the  purpose  of  planting  oysters  and  other  shell 
fish.  The  terms  of  said  act  do  not  include  them  within  its  desig- 
nation of  common  property. 
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If  the  salt  water  ascertained  to  be  in  a  bayon,  lake,  cove,  or  inlet  ad- 
jacent to,  or  connected  with,  an  arm  of  the  Gulf  of  Mexico,  does 
not  result  from  an  overflow  that  is  occasioned  by  liigh  tides  flood- 
ing its  banks ;  bnt,  in  the  first  instance,  enters  an  arm  of  the  gnlf^ 
and  thence  passes  into  said  bayou,  lake,  etc.,  and  is  there  com- 
bined witli  fresh  water  derived  from  other  sources,  same  cannot 
be  considered  as  an  arm  of  the  sea,  nor  its  banks  the  seashore. 

All  tliat  tract  of  land  over  which  the  greatest  water-flood  extends 
itself  is  the  seashore. 

^' High  seas  "mean  that  portion  of  the  sea  which  washes  the  open 
coast,  and  do  not  include  the  combined  salt  and  fresh  waters  which 
at  high  tide  flood  the  banks  of  an  adjacent  bay,  bayou  or  lake. 

Morgan  rs.  Xagodish  et  als,,  p,  240. 

In  the  absence  of  clear  proof  of  dedication  to  public  use,  or  of  formal 
assent  by  the  owner,  from  which  the  same  can  be  inferred,  a  road 
used  by  the  public  by  the  tolerance  of  the  latter  for  thirty  years- 
and  even  longer,  will  not  be  declared  a  public  road. 

Section  3608,  R.  S.,  which  iucorporates  an  act  of  1818,  defining  what 
roads  are  public,  should  be  construed  with  Art.  R.  C.  C.  455,  which 
declares  that  the  use  of  the  banks  of  navigable  rivers  or  streams 
is  public. 

In  the  instant  case,  the  bayou  on  which  it  is  claimed  that  the  lands  of 
the  defendant  front,  is  not  a  navigable  stream  and  the  road  in 
question  is  not  public.  McCearley  vs.  Lemennier,  p.  253. 

SUCCESSION. 

The  law  makes  it  the  imperative  duty  of  administrators  of  snccessiona 

to  see  to  and  provide  for  the  payment  of  succession  debts,  and, 

when  necessary,  to  provoke  the  sale  of  the  property,  movable  and 
I         immovable,  for  that  purpose. 
This  duty  cannot  be  paralyzed  by  the  mere  judicial  denial  by  an  heir 

that  the  debts  acknowledged  by  the  administrator  are  truly  due. 
In  order  to  restrain  the  i^xecution  of  an  order  of  sale  provoked  to  pay 

debts,  an  heir  must  not  merely  allege,  but  prove  that  the  debts  do 

not  exist. 
The  law  dees  not  forbid  the  sale  of  succession  property  in  the  summer 

time,  and  the  probate  judge  having,  in  the  exercise  of  his  discre- 

cretion  ordered  the  sale,  we  have  no  authority,  on  such  ground,  to 

interfere. 

Lehman,  Abraham  &  Co.  vs.    Worleg,  administrator,  p.  620. 

In  case  a  deceased  person  leaves  amongst  his  assets  a  plantation  oa 
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which  there  is  a  growing  crop  at  the  time  of  his  death^  his  heirs  may 
prosecute  the  caltivation  thereof  and  incur  tlie  necessary  expense 
therefor,  as  an  act  of  legitimate  administration. 

Once  an  administrator  is  appointed  to  said  succession,  he  may  continue 
the  said  planting  operations,  if  conducted  with  the  skill  and  care 
of  a  prudent  owner,  and  the  necessary  costs  of  same  is  a  proper 
charge  against  the  estate  and  may  be  paid  out  of  the  proceeds  ot 
the  crop. 

If  such  venture  proves  successful  and  a  profit  is  realized,  neither  an 
.heir  nor  creditor  can  take  the  proceeds  of  the  crop  as  an  asset  of 
the  estate,  and  at  the  same  time  reject  and  disallow  the  cost  and 
expense  of  production.  Succession  of  Worley,p,  622. 

Although  pre<*cription  be  suspended  against  the  creditors  of  an  insol- 
vent, the  principle  is  inapplicable  to  successions,  whether  8')lvent 
or  insolvent.  Succession  of  Gagneaux, p.  701. 

Complaint  made  of  an  order  of  court  directing  tlie  sale  of  property  to 
pay  the  debts  of  a  succession,  alleged  not  to  be  due,  after  the  sale 
IS  perfected,  and  in  a  suit  to  which  the  administrator  is  not  a 
party,  do  not  go  to  the  court's  want  of  jurisdiction,  and  to  avail, 
same  must  be  seasonably  urged,  else  they  will  be  barred. 

A  purchaser  at  a  probate  sale,  made  under  an  order  of  the  court,  ta 
pay  debts  of  a  succession  that  are  stated  on  a  tableau  therein  filed, 
is  not  bound  to  look  beyond  the  decree  recognizing  the  necessity 
therefor.  Unman  et  al.  vs.  Biggins,  p.  761. 

An  administrator  is  entitled  to  credit  for  moneys  paid  out  for  the 
repair  or  preservation  of  plantation  buildings  and  machinery,  also- 
for  insurance  on  gin-house,  though  the  policy  issued  in  the  name 
of  the  factor  or  commission  merchant  for  the  estate. 

A  daughtei  of  the  intestate,  who  occupies  with  her  minor  children  a 
plantation  dwelling-house,  should  not  be  charged  rent,  where  she 
has  not  contracted  to  do  so,  and  where  the  building  is  not  needed 
for  the  administrator  or  a  tenant  and  is  not  required  for  the  culti- 
vation of  the  plantation. 

Where  an  administrator  has  conducted  planting  operations  and  a 
mercantile  business  on  account  of  the  succession,  and  two  of  the 
three  legal  heirs  have  agreed  that  their  shares  in  the  succession 
shall  be  responsible  for  the  debts  contracted  by  the  administrator 
for  this  unauthorized  cultivation  of  the  succession  plantation  they  do 
not  bind  themselves  person  ally  for  the  debts,  nor  are  their  shares- 
liable  for  more  than  a  third  of  the  debts.     Nor  are  the  heiis  com- 
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mitted  by  sucli  agreement  to  correctness  of  the  account  and 
estopped  from  disputing  it.  Nor  will  a  judgment  decreeing  the 
liability  of  such  shares  tor  the  debt  be  held  as  res  judicata  against 
tlieir  riglit  to  dispute  it,  or  show  its  payment  or  extinguishment. 

Where  the  administrator  has  employed  competent  and  experienced 
attorneys,  who  are  fully  capable  alone  to  perform  every  service 
required  of  them  pertaining  to  the  regular  and  usual  administra- 
tion of  the  succession,  he  is  not  authorized  to  employ  at  the 
expense  of  the  sncceesion  other  attorneys,  whose  services  are 
directed  mainly  to  the  enforcement  of  a  large  claim  against  the 
succession  in  favor  of  a  firm  of  which  the  administrator  is  a 
member.     Their  fee  is  not  a  proper  charge  against  the  succession. 

The  entire  commissions  of  an  administrator  of  a  large  succession  are 
not  properly  exigible  before  the  administration  is  terminated.  Prior 
to  this  his  commissions  on  sums  received  and  distributed  should 
be  paid,  and  his  rights  as  to  the  residue  reserved  for  his  final 
account.  He  is  entitled  to  commissions  on  the  rentals  of  the 
plantation,  though  leased  by  himself. 

Succcssicn  of  Sparrow j  p.  484. 

An  order  of  court  for  the  sale  of  succession  property,  ^hich  is  not 
justified  by  the  face  of  the  pHpeis,  is  illegal  and  can  be  successfully 
resisted  by  an  adjncatee  refusing  compliance  with  his  bid  on 
property  offered  for  sale. 

An  adjudicatee  cannot  be  compelled  to  accept  a  title  tendered  under 
such  circumstances,  and  has  a  right  to  demand  reimbursement  of 
the  cash  paid  by  him  to  the  auctioneer  at  the  moment  of  adjudi- 
cation. Succession  of  JDumestre,  p.  572. 

Henderson,  a  creditor  of  a  succession  has  a  right  to  require  the  ad- 
ministration thereof,  to  be  conducted  according  to  law,  and  to 
that  end,  to  require  that  all  its  property  shall  be  iucluded  in  the 
inventory,  and  to  prevent  improper  and  illegal  sales  thereof.  He 
is  not  bound  in  order  to  maintain  such  action,  to  allege  or  prove 
the  insolvency  of  the  succession.  Its  solvency  or  insolvency  on 
the  result  of  the  administration,  on  the  value  of  its  property  and 
amount  of  debts  which  may  be  presented  against  it;  and  the 
creditor  is  not  bound  and  has  not  the  means  to  solve  this  question 
in  advance. 

Our  jurisdiction  in  such  a  case  it$  governed  by  the  amount  of  the  fund 
to  be  distributed. 

LeBcBufvs,  Webre,  et  als,.p,  380. 
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The  collateral  attack  by  simple  heirs  on  the  validity  of  a  judgment  of 
separation  of  property  between  a  deceased  husband  and  a  sur- 
viving wife,  must  be  restricted  within  the  same  limits  which 
would  circumscribe  an  attack  made  by  the  husband  himself,  if  he 
were  alive. 

CreditoTs  and  forced  heirs  alone,  in  a  collateral  manner,  justify  an  in- 
quiry into  tlie  validity  of  snch  judgments  on  tlieir  merits. 

Simple  heirs  at  law,  derive  their  rights  from  the  husbaod  or  wife,  as 
the  case  ma^^  be,  and  can  institute  no  attack  and  no  inquiry  which 
would  not  be  opened  to  the  deceased,  under  whom  they  claim,  if 
he  or  she  were  alive. 

In  snch  a  case  the  inquiry  must  be  restricted  to  an  examination  to 
ascertain  whether  the  court  which  rendered  the  judgment  had 
jurisdiction,  and  whether  it  exercised  tnat  jurisdiction  according 
to  the  forms  of  proceeding  established  by  law. 

To  create  a  community  sought  to  be  dissolved  at  the  instance  of  the 
wife,  there  must  be  a  lawful  marriage,  but  it  is  imn^aterial  whether 
the  particular  marriage  declared  upon  be  valid  or  not,  provided  it 
be  shown  that  there  was  a  lawful  marriage  between  the  parties. 

Succession  of  D4jan,  p,  437. 

The  State  claimed  the  succession  of  a  person  who  had  died  unmarried, 
leaving  no  known  ascendants  or  descendant^,  or  collateral  rela- 
tions, adversely  to  a  universaV  legatee  in  possession  of  the  estate 
on  the  gronad  of  the  alleged  incapacity  and  unworthiness  of  the 
legatee,  whereupon  an  intervention  was  filed  by  third  persons 
claiming  the  succession  as  heirs  at  law  of  the  deceased;  who  con- 
tended that  under  the  issues  thus  involved,  the  burden  of  evidence 
was  on  the  State  to  prove  that  the  deceased  had  left  no  heirs  pos- 
sibly entitled  to  the  succession,  in  default  of  which  proof  the 
State  had  no  interest  to  resist  the  claim  of  the  interveners. 

ffeld,  by  the  court,  that  the  burden  of  evidence  was  on  interveners 
who  sought  to  recover  as  heirs  to  prove  their  heirship  with  legal 
certainty,  in  default  of  which  they  have  no  standing  in  court  to 
regulate  the  disposition  of  the  succession  property.  In  an  alleged 
vacant  succession  the  State  has  an  interest  to  defeat  the  preten- 
sions of  parties  claimiog  to  be  heirs  of  the  deceased.  The  mode 
of  proving  that  a  person  known  at  a  certain  time  and  place  as  A, 
was  the  identical  person  subsequently  known  at  anotlier  place 
nnder  the  name  of  B,  by  showing  resemblance  between  A  and 
pictures  taken  of  B,  is  very  unreliable  and  absolutely  unsatis- 
factory. Succession  of  Kate  Townsend,  p.  66. 
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Tbe  Act  of  1870,  No.  87,  does  not  authorize  the  appoiutment  of  the 
public  administrator  to  tlie  succession  of  a  party  dying  intestate, 
where  the  heirs  of  tlie  deceased  are  present  or  represented,  and 
are  in  possession  of  the  property  left  by  him. 

The  circunistnuce  that  the  succession  is  that  of  a  resident  of  another 
State,  composed  of  personal  property,  which  by  the  law  of  the 
domicile  vests  in  the  administrator  there,  does  not  justify  tbe  ap- 
pointment here,  where  the  heirs  oppose  it. 

The  nature  or  titte  of  sucli  heirs  and  administrator  is  of  no  concern  to 
the  public  administrator.  Succession  of  Smiihj  p.  105. 

Where  a  person  dies  leaving  no  descendants  or  ascendants,  but  a 
brother  and  children  of  a  pie-deceased  brother,  the  latter  are 
called  to  the  succession  of  their  uncle  by  representation,  the  chil- 
dren rc-presenting  their  pre-deceased  father:  but,  though  thus 
representing  their  father,  they  do  not  derive  their  right  to  inherit 
from  him,  but  from  the  law.  Such  right  is  not  impiired  or  affected 
by  any  act  of  their  father.  Therefore,  they  are  not  estopped  from 
prosecnting  a  right  of  action  derived  from  the  succession  of  their 
uncle,  on  account  of  acts  or  omissions  of  their  father,  although 
these  acts  or  omissions  might  have  estopped  him  (the  father)  had 
he  survived  the  intestate  from  maintaining  the  action.  Reaffirm- 
ing 4  N.  S.  557;  23  Ann.  290;  33  Ann.  1001. 

McKenzie  et  al.  vs.  Bacon  et  als.j  p.  158. 

When  the  husband  and  survivor  of  the  community  dies  without  hav- 
ing administered  the  succession  of  his  pre-deceased  wife,  of  which 
he  had  the  usufruct,  his  heirs  being  also  the  heirs  of  his  wife,  the 
two  successions  may  be  settled  and  distributed  amonf  the  heirs 
in  his  succession  alone. 

The  administration  of  the  succession  of  the  deceased  husband  neces- 
sarily involves  with  it  the  administration  of  the  community. 

It  is  only  after  the  heir  has  been  called  on  by  the  creditors  of  the  suc- 
cession to  renounce  or  to  take  the  inheritance,  and  he  asks  time 
to  deliberate,  that  an  administrator  can  be  appointed. 

The  heir  wlio  accepts  a  succession,  with  the  benefit  of  an  inventory,  is 
placed  nearly  on  the  same  footing  with  curators  of  vacant  estates. 
His  engagement  is  to  administrator  as  beneficiary  heir. 

The  result  of  the  whole  legislation  on  the  subject  is  that  the  heir  who 
accepts,  with  the  benefit  of  inventory,  may  institute  auits  touch- 
ing the  succession  without  making  himself  unconditionally  liable 
for  his  ancestor's  debts. 
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He  may  evcD  institute  suits  that  are  conservatory  in  their  character 
before  lie  either  accepts  or  rejects,  provide  he  chiim  time  for  delib- 
eration and  make  proper  reservation,  without  assuming  the  capa- 
city of  a  simple  heir.  Sitecession  of  Lnmm,p,  'M'Z, 

SURETYSHIP. 

When  the  principal  and  sureties  on  an  official  bond  are  sued  together, 
the  judgment  as  to  the  principal  is  res  acljudicata  as  to  the  suie- 
ties,  and  within  the  limit  of  the  amounts  for  which  they  are  held 
under  the  terms  of  their  bond,  they  are  bound  to  make  good  rhe 
entire  judgment  against  the  principal,  including  the  penalty. 

Easton  and  Breavx  vs.  Board  of  School  Directors,  p,  705. 

Several  individuals  enter  into  an  agreement  to  become  tlie  sureties  in 
solido  of  another,  on  the  following  terms,  viz:  Their  principal 
was  to  purchase  from  a  third  person  a  quantity  of  land  which  he 
was  to  buy  from  the  United  States  government  at  $1.25  per  acre 
and  which  was  to  aggregate  in  value  a  stipulated  sum,  and  where- 
upon a  special  mortgage  and  vendor's  lien  was  to  bo  retained  as  a 
security  therefor. 

Their  principal's  vendor  was  to  give  his  consent  thereto,  and  on  this 
condition  the  securities  signed  a  note  iti  his  favor. 

Such  third  person,  as  payee  of  this  note,  purchased  land  of  the  govern- 
ment, but  not  for  the  aggregate  amount  specified  ;  but  he  sold  it 
to  their  principal  for  that  amount. 

Held :  That  proof  of  these  averments  does  not  establish  a  want  of  con- 
sideration, in  the  absence  of  proof  that  the  land  conveyed  was 
worth  less  than  the  price  it  sold  for. 

Barbe  vs.  Hansen  et  als.,  p.  707. 

The  acceptance  of  the  surety  on  a  twelve  months'  bond  of  the  assump- 
tion of  a  third  person  to  hold  him  harmless,  doe^.  not  deprive  him 
of  his  recourse  against  the  principal  of  the  bond  or  the  property 
for  the  price  of  which  the  bond  was  given,  when  the  assumption 
is  not  discharged  and  the  surety  has  paid  the  bond. 

Hancock  vs.  Halbrook  et  als.,  p.  54. 

Sureties  for  the  fidelity  of  an  officer  appointed  for  a  limited  term  are 
not  liable  for  his  defaults  beyond  the  term  uf  the  appointment  or 
commission  under  which  the  bond  was  furnished. 
Provisions  of  law  authorizing  officers  to  hold  over  until  their  succes- 
sors are  appointed  and  qualified,  can  only  extend  the  liability  of 
the  sureties  for  such  reasonable  time  as,  with  due  diligence,  would 
enable  the  successor  to  be  appointed  and  qualified. 

State  vs,  Powell  et  als.,  p,  241. 
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The  dnties  of  a  provisional  syndic  consist  in  keeping,  as  a  deposit,  all 
tbe  effects  of  an  insolvent  debtor,  in  performing  all  conservatory 
acts  which  may  be  necessary  in  demanding  and  receiving  rentSy. 
and  income  of  tlie  property,  in  coUectiog  all  claims  which  may 
become  due  diirin;;  his  administrAtion,  and  in  accounting  to  the 
definite  syndic  as  soon  as  lie  is  appointed. 

He  is  not  autlK)iized  to  disburse  funds  which  shall  come  into  his  hands. 

In  case  no  inventory  is  made  of  the  effects  surrendered,  but  only  ao 
estimation  is  made  of  their  value,  and  a  provisional  syndic  ia 
placed  in  possession,  and  subsequently,  a  definite  syndic  is  elected^ 
and  he  causes  an  inventory  to  be  made  which  discloses  an  ap- 
parent deficit  in  quantity:  Held,  that  in  the  absence  of  some  direct 
evidence  that  tbe  provisional  syndic  has  disposed  of,  or  misap- 
propriated them,  he  cannot  be  made  responsible  for  the  difference. 

Pitcher  &  Co.  vs.  Their  Creditors,  p,  782. 
TAXATION. 

The  amendment  of  Art.  207  of  the  Constitution  of  1879  which  exempta 

from  taxation  and  license  manufacturers  of  ice,  fertilizers  and 

chemicals,  is  not  retroactive  and  does  not.exempt  them  from  taxea 

and  licenses  due  prior  to  the  adoption  of  the  amendment. 

State  ex  re\  Stern's  Man/,  Co,  vs.  City  of  New  Orleans  etal.,p,  61)7. 

The  word  '^may,^^  found  in  Section  54  of  Act  No.  81  of  1888,  does  not 
mean  shall.  Traced  back,  through  the  last  sentence  of  Article  229 
of  the  Constitution  to  Act  No.  23,  Section  28,  of  1877,  whi^h  the 
framers  of  that  instrument  intended  to  continue  in  force  in  that 
respect,  it  simply  means  are  authorized. 

The  Constitution  mi-rely  directed  that  the  legislature  ^'shail  provide 
that  every  parish  may  levy  a  tax,  which  means  w  authorized  or 
empotoe^^ed. 

Any  legislation  seeming  to  impose  upon  police  juries  the  duty  or  obli- 
gation  of  levying  the  tax  would  transcend  the  delegated  authority 
and  so  be  unconstitutional  and  barren  of  effect. 

Police  jurors  are  therefore  clothed  by  law  with  the  discretionary  or 
optional  power  of  levying  or  not,  as  in  their  wisdom  they  may  see 
fit  and  proper,  the  tax  in  question  for  school  purposes. 

In  case  of  a  failure  to  levy  the  tax,  no  mandamus  can  issue  to  compel 
the  levy.  State  ex  rel.  School  Directors  vs.  Police  Jury,  p.  755. 

While  we  are  bound  to  take  judicial  cognizance  of  the  principles  of 
the  common  law  as  it  prevails  in  other  States,  this  ie  not  true  of 
tbe  statutes  of  such  States,  which  will  be  presumed  to  be  just  the 
same  as  oar  own  in  the  absence  of  proof  to  the  contrary. 
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It  will  likewise  be  preBQmed,  in  the  absence  of  contrary  proof,  that 
taxes  assessed  under  and  in  pursuance  of  the  laws  of  Tennessee, 
are  secured  by  liens  and  privileges  as  are  taxes  assessed  under 
our  own  laws.  Sandidge  V8,  Hunt,  p.  766. 

A  clear  distinction  exists  in  law  as  well  as  in  fact,  and  must  be  ob- 
served by  courts,  between  the  business  of  an  insurance  cogent  and 
that  of  a  person,  firm  or  corporation  conducting  or  doing  an  insur- 
once  business. 

In  the  contracts  of  insurance  negotiated  by  insurance  agents  the  latter 
act  only  in  a  representative  capacity,  as  intermediaries  between 
the  insured  and  the  companies  which  they  represent ;  in  such  con- 
tracts they  do  not  own  tlie  premiums  which  they  receive ;  they  are 
not  the  insurers,  hence  never  personally  liable  for  losses. 

Therefore  they  are  not  personally  liable  for  licenses  exacted  by  law  of 
persons,  firms  or  corporations  who  do  and  conduct  an  insurance 
business  in  this  Stfite. 

A  suit  to  enforce  such  a  license  against  the  agents  personally  cannot 
be  maintained.  State  vs.  Woods  et  aL,  p.  176. 

Goods  sent  from  one  State  to  another  are  not  lawful  objects  of  taxa- 
tion while  they  are  in  transit  between  the  place  of  origin  and  the 
place  of  destination. 

Goods  thus  sent  cease  to  be  in  tratisit  and  can  be  subjected  to  taxation 
the  moment  they  reach  their  place  of  destination  and  are  there 
offered  for  sale,  provided  they  are  taxed  as  other  goods  are  and 
not  by  reason  of  their  being  brought  into  the  State  from  another 
State  and  are  not  subjected  to  any  favorable  discrimination. 

It  is  immaterial  whether  they  are  unloaded  or  not,  or  were  not  con- 
signed to  any  specially  authorized  agent  within  the  State  of  desti- 
nation. It  is  enough  that  they  were  in  the  charge  and  custody  of 
one  who  bad  the  power  to  sell,  who  disposed  of  the  same  in  part 
and  is  ready  to  do  so  for  the  rest. 

Taxation  in  such  cases,  in  the  absence  of  contrary  congressional  legis- 
lation, does  not  violate  Art.  1,  Sec.  8,  Clause  3^  Art.  1,  Sec.  10, 
Clause  2,  or  Art.  4,  Sec.  2,  Clause  1,  of  the  Constitution  of  the 
United  States. 
Pittsburg  atid  Southern  Coal  Company  vs.  Bates,  sheriff,  etc.f  p,  226. 

Art.  214  of  the  Constitution  of  the  State  of  Louisiana  is  self-acting,  in 
so  far  as  it  confers  directly  upon  the  levee  commissioner,  authority 
to  levy  a  tax  of  five  mills  for  levee  purposes,  in  their  respective 
districts. 
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The  only  legislative  action  contemplated  under  214  of  the  Constitation 
is  the  division  of  the  State  into  levee  districts  and  to  provide  for 
the  appointment  or  election  of  levee  commissioners. 

Bavis  V8,  Oreen,  tax  collectorj  et  ah»fp.28l. 

Section  1  of  Act  172  of  1852  exempts  from  the  payment  of  parish  taxes 

all  objects  of  parish  taxation — whether  property   or   occapation — 

and  whether  denominated  taxes  or  licenses. 
A  license,  fee  or  exaction — whatever  name  or  designation  is  given  it — 

when  plainly  imposed  for  the  sole,  or  main  purpose  of  revenue,  is, 

in  effect,  a  tax. 

The  "town  of  Jackson''  includes  the  inhabitants  as  well  as  the  property 
of  that  corporation.        Parish.  ofEant  Feliciana  v«.  Levy^  p.  332. 

The  very  object  of  Art.  20C  of  the  Constitution  was  to  remove  license 
taxation  from  the  operation  of  Ait.  203  requiring  all  taxation  to  be 
equal  and  uniform,  and  to  authorize,  require  license-taxation  to  be 
graduated. 

The  term  "  graduate"  is  a  word  of  elastic  meaning  involving  infinite 
variety  in  the  methods  and  standard  of  graduation  which  may  be 
adopted. 

The  Constitution  simply  requiring  the  General  Assembly  to  graduate 
license  taxes  without  indicating  any  particular  method  or  stand- 
ard of  graduation,  has  devolved  on  the  Assembly  the  function  of 
determining  what  methods  shall  be  adopted. 

A  law  which  divides  insurance  companies  into  several  classes  accord- 
ing to  the  amount  of  premiums  received,  and  imposes  on  each  class 
a  different  license-tax,  greater  upon  those  rec<Biving  a  larger 
amount  of  premiums  than  on  those  receiving  less,  complies  with 
the  requirement  of  graduation. 

The  charge  that  smaller  companies  pay  a  larger  tax  in  proportion  to 
their  premiums  than  the  larger  companies,  may  impngn  the  jns- 
tice,  but  not  the  constitutionality  of  the  law,  the  constitution  not 
declaring  that  the  graduation  shall  be  in  exact  proportion  to  the 
business  done. 

A  foreign  corporation  is  not  required  by  the  Constitution  to  be  licensed 
by  a  different  mode  from  that  provided  for  home  corporations 
The  Constitution  is  not  imperative,  but  simply  permissive  of  such 
mode.  Such  corporation  cannot  complain  that  the  license  claimed 
is  based  on  the  system  adopted  for  home  organizations. 

State  V8.  Liverpool,  London  and  Olohe  Insurance  Oo.,  p,  463. 
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The  provision  in  the  present  State  Constitution  directing  the  collection 
of  taxes  otherwise  than  by  suit,  was  not  self- operative;  hence,  a 
suit  for  a  city  tax  instituted  and  piosecuted  before  the  legislative 
act  was  passed  to  carry  into  effect  the  said  provision,  operated  to 
interrupt  prescription  against  the  tax.  City  vs.  Wood  &  Bro., 
re  affirmed,  <i4  Ann,  782. 
An  assessment  on  merchandise  or  money  at  iaterest  does  not,  though 
duly  recorded,  operate  as  a  privilege  on  the  immovables  of  the 
tax  payers  under  Act  77  of  1880.  See  Section  24  of  said  act. 
Act  95  of  1882,  fixing  the  term  of  prescriptions  against  tax  mortgages 
and  privileges  at  five  years,  does  not  contravene  Art.  176  of  the 
Constitution  ;  nor  does  the  provision  in  that  article,  as  to  the  time 
within  lYhich  privileges  shall  be  recorded,  apply  to  tax  privileges. 

Saloy  V8,  Woods,  p,  586. 
TAX  LICENSES. 

Operating  a  street  lailroad  by  horse  and  steam- is  a  business  within  the 
meaning  of  the  law  which  can  be  subjected  to  the  pavment  of  a 
license,  under  Act  101  of  1886  and  City  Ordinance  2035. 
A  contract  conferring  the  right  to  lay  rails  to  operate  a  street  railway, 
without  dispensing  from  the  payment  of  a  license,  is  not  impaired 
by  the  exaction  of  such  license. 

City  of  Neio  Orleans  vs.  Eailroad  Co.,  p.  587. 
TAX  SALES. 

Section  3  of  Act  82  of  1884,  which  declares  that  a  tax  title  executed 
before  a  notary  shall  be  conclusive  evidence  of  the  following  facts: 
Ist.    That  the  property  was  assessed  according  to  law; 
2d.    That  the  taxes  were  leviei  according  to  law ; 
3d.    That  the  property  was  advertised  according  to  law ; 
4th.    That  the  property  was  adjudicated  and  sold,  as  recited  in  said 

deed ; 
5th.   ^That  all  the  prerequisites  of  the  law  were  complied  with  by  all 
the  officers,  from  the  assessment  up  to  and  including  the  execution, 
and  registry  of  the  deed  to  said  purchaser, — was  only  intended  to 
conclude  enquiry  into  the  won-essential  requisites  to  the  exercise  of 
taxing  power. 
The  provisions  of  that  section  necessarily  imply  that  all  the  jurisdic- 
tional  prerequisites  have  been  complied  with ;  and  if,  in  point  of 
fact,  they  have  not,  the  tax  title  does  not  preclude   an   action   of 
nullity  based  on  no/i-compliance  therewith. 
The  Legislature  had  ample  power  to  enact  such  a  statute,  and  the  act 
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in  qaestion  is  not  open  to  the  objection  of  nncongtitatioaalitj 
urged  against  it. 

In  the  Matte)  of  Orloff  Lake,  Praying  for  a  torit  of  Possession  Under  a 
Tax  TitUy  and  the  Third  Opposition  and  Injunction  of  John  Leslie, 
p.  142. 

A  tax  sale  ander  an  assessment  for  taxes  of  1868,  in  the  name  of  a  de* 
ceased  person  to  whom  the  property  did  not  belong  at  the  time,  is 
without  effect  and  no  jadgment  sabseqaently  rendered  on  monition 
can  impart  any  validity  to  such  sale.  The  law  in  force  then 
required  the  assessment  to  be  made  in  the  name  of  the  aetaal 
owner.  Keams,  curator,  vs,  VolUn8,p,  453. 

Where  property  has  been  sold  for  taxes,  and  the  taxpayer  redeems  it 
within  the  term  allowed  therefor,  the  one  who  lends  him  the 
money  to  enable  him  to  redeem  it  does  not  thereby  become 
invested  with  title  to  the  property,  although  the  act  acknowledging 
the  loan  contains  an  express  subrogation  of  the  lender  to  his  (the 
taxpayer's)  rights.  The  title  is  in  the  purchaser  at  the  tax  aiile, 
and  he  alone  can  pass  it  to  another ;  and  when  ic  was  redeemed 
the  title  reverted  to  the  original  owner,  and  could  be  made  liable 
for  his  debts.     Oamhon  vs.  Lapene,  OalUer,  third  opponent,  p.  557. 

USUFRUCT. 

The  nsuffuct  which  the  law  allows  to  the  surviving  spouse,  over  the 
share  of  the  deceased  in  the  property  of  the  community,  daring 
widowhood,  when  there  exists  issue  of  the  marriage,  is  not  de- 
feated by  testamentary  dispositions  of  the  deceased,  bequeathing 
the  disposable  portion  to  the  survivor  and  the  usufruct  over  his 
undisposed  share  of  the  community  property. 

Such  usufruct  can  be  defeated  only  where  the  predeceased  has,  by 
will,  disposed  of  his  share  in  whole,  or  in  part,  adversely  to  the 
usufruct,  BO  that  both,  the  usafruct  and  the  bequest,  cannot 
CO- exist.  Sttocession  of  Moore,  p.  531, 

USURY. 

It  appearing  that  defendant  is  the  owner  of  the  mortgage  notes  herein 
concerned  and  that  he  has  actually  paid  the  maker  the  face  value 
thereof  less  a  discount  of  nine  per  cent,  he  is  entitled  to  recover 
the  whole  amount  thereof,  notwithstanding  the  inclusion  of  such 
usurious  interest  therein,  under  Art.  2924  Rev.  C.  C. 

Mutual  National  Bank  vs.  Beaga/n  et  aU.^p.  17. 
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WARRANTY. 

The  transferer  of  a  jadgment  who  sells  all  his  rights  to  it  and  to  all 
suits  growing  oat  of  it,  warrants  the  exietenee  of  tiie  debt  at  the 
time. 

If  the  judgment  has  been  previously  extinguished  and  was  not  in  exis 
tence  as  a  claim  at  the  date  of  the  sale,  the  vendor  is  bound  to 
restore  the  price  to  the  purchaser. 

Johnson  dt  Co.  vs.  Bmce  dt  FreUs^n,  p.  373. 

A  suH  by  an  evicted  purdiaser  against  his  vendfH-,  or  against  the 
latter's  vendor,  for  indemnity  on  account  of  the  breach  of  ilie 
covenant  of  the  warranty^  is  not  a  real  action.  If  the  aoit  is 
brought  against  the  Mieeession  of  the  vendor,  the  testanMiitary 
exeeat<Mr  alone  is  competent  to  defend  the  action ;  henee  it  is  not 
necessary  that  absent  heirs  be  made  parties. 

At  common  law  and  under  the  laws  of  the  State  of  Texas,  an  evicted 
purchaser  may  sue  a  I'emots  vendor  for  recovery  of  his  pumhase 
price,  without  first  exercising  his  recourse  against  his  immediate 
vendor.  Under  that  system  '^a  covenant  of  warranty  runs  with 
the  land." 

In  Texas  a  purchaser  may  sue  his  vendor  for  a  breach  of  the  covenant 
of  warranty  without  showing  eviction  under  legal  process,  but  in 
that  case  the  purchaser  must  under  proper  averments  establish 
the  validity  of  the  title  which  he  recognizes  as  paramount  to  that 
transferred  to  him  by  his  vendor,  and  must  show  an  actual  dispos- 
session by  virtue  thereof.  The  rights  and  obligations  of  the  parties 
to  a  sale  executed  in  one  State  of  real  estate  situated  in  another, 
must  be  determined  under  the  laws  of  the  State  in  which  the 
property  is  situated.  SfoeeessUm  of  Oassidy,  p.  827. 

WILLS. 

The  recital,  in  a  nuncupative  will  by  public  act,  that  the  officiating 
witnesses  are  competent,  does  not  satisfy  the  exigency  of  the  law, 
which  requires  the  statement  in  the  act  that  they  are  residents  of 
the  place  wherein  the  will  was  executed. 

The  act  must,  on  its  face,  make  full  proof  of  the  facts  constituting 
the  competency  of  the  witnesses  in  that  respect,  and  show  the 
observance  of  all  the  essential  formalities  required  to  be  fulfilled. 

The  notary  is  not  authorized  to  judge  of  the  competency  of  the  wit- 
nessess  and  dispense  himself  from  stating  the  facts  constituting 
that  competency.  He  must  state  those  facts  and  express  in  what 
manner  the  required  formalities  were  fulfilled. 

The  omission  to  declare  those  facts  cannot  be  supplemented  and  ren- 
ders the  will  invalid.  Succession  of  VoUmer,p.  598. 
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The  will  contained  the  following  claiiBes : 

The  money  eolleeted  from  my  life  insuranoe  ''will  more  than  pay  every 
debt  I  owe  on  earth,  and  as  I  desire,  leave  my  property  to  my 
heirs,  to  be  eqnally  divided  among  them  according  to  the  laws  of 
the  State  of  Lonisiana. 

"  I  leave  to  my  brother,  Dr.  J.  W.  Ball,  $2500,  and  to  my  sister,  M.  J. 
McK.,  $1500,  which  m^  execators  will  pay  out  of  first  moneys 
realized  from  my  estate  J' 
*  Held,  that  the  insufficiency  of  the  insurance  money  to  pay  the  debts 
and  the  necessity  of  pacing  the  legacies  out  of  the  property,  fur- 
nishes no  ground  for  rejecting  the  legacies.  •  The  expectation  and 
desire  expressed  in  the  first  clause  are  entirely  subordinated  to  the 
command  expressed  in  favor  of  the  special  legatees,  to  whom  the 
testator  seems  to  have  desired  to  give  a  preference  even  over  cred- 
itors by  directing  their  payment  out  of  the  first  moneys  realized. 

Even  if  the  two  clauses  were  contradictory,  the  last  written  would  pre- 
vail under  Art.  1723  Rev.  Civil  Code. 

Ball  et  al.  vs.  ExecutorSj  p.  284. 
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